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PREFACE  TO  SECOND  EDITION 

Since  the  first  edition  of  this  work  was  written,  nearly 
twelve  years  ago,  a  great  many  statutory  changes  in 
probate  law  have  been  made  and  many  important  law- 
making decisions  on  probate  law  have  been  rendered,  but 
these  important  changes  and  decisions  are  scattered 
through  the  many  volumes  of  session  laws,  compiled  stat- 
utes, and  law  reports,  regardless  of  easy  accessibility. 

So  numerous  and  important  have  been  these  statutory 
changes  and  law-making  decisions  that  the  author  found, 
during  the  progress  of  the  work,  that  a  new,  revised,  and 
enlarged  edition  was  necessary  to  present  the  law  prop- 
erly, as  it  is  today,  giving  a  synopsis  of  the  points 
covered  by  the  multitude  of  late  decisions. 

The  tables  of  ** Analogous  and  Identical  Statutes'*  have 

been  revised  and  brought  down  to  date  with  references  to 

the  latest  Annotated  Codes  and  Statutes  of  the  various 

states  covered  by  this  work. 

W.  S.  Chueoh, 
San  Fbancisoo,  July,  1920. 
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PREFACE  TO  FIRST  EDITION 

The  plan  of  this  work  speaks  for  itself.  It  embraces  the  full 
and  correct  text  of  all  sections  of  the  California  codes,  bearing  on 
probate  law  and  practice.  Probate  law  is  a  creature  of  the  stat- 
ute. Each  point  thereof  is  governed  by  the  statute  in  force  in  the 
particular  state,  and,  as  little  aid  can  be  gained  from  text-writers, 
or  from  the  decisions  of  other  states  where  the  statutes  are  not 
identical,  or  at  least  analogous,  tables  of  ''Analogous  and  Identi- 
cal Statutes,"  so  far  as  such  statutes  could  be  conveniently 
found,  have  been  strewn  throughout  the  volume  to  facilitate 
reference  to  the  laws  of  other  states  than  those  of  California. 

Forms  have  been  given  for  the  various  steps  in  probate  pro- 
ceedings, with  ''Exxilanatory  Notes,"  suggesting  what  is  neces- 
sary to  fill  the  blanks  left  therein.  Many  of  these  forms  are  quite 
brief,  but  it  is  believed  that  each  one  contains  all  the  requirements 
of  the  statute  involved.  Some  of  them  have  been  in  use,  in  Cali- 
fornia, for  fifty  years,  long  before  the  codes  were  adopted ;  but 
many  of  them  are,  in  substance,  the  same  as  those  promulgated  by 
the  Honorable  Lucien  Shaw,  Presiding  Justice  of  Department 
One  of  the  Supreme  Court  of  California,  while  he  was  a  Superior 
Judge  of  Los  Angeles.  We  have  made  free  use  of  the  forms 
approved  by  the  learned  justice,  with  the  hope  that  they  will 
simplify  probate  proceedings,  decrease  the  volume  of  papers  on 
file,  make  the  record  less  cumbersome,  and  save  the  time  and 
patience  of  judges  on  the  bench, — ^a  desideratum  which  seems 
to  have  been  earnestly  wished  by  the  learned  justice.  There 
should  not,  however,  be  a  ** slavish  adherence"  to  any  of  the 
forms  given,  but  it  will  be  convenient  to  follow  the  phraseology 
with  such  omissions  and  additions  as  the  particular  estate  may 
require.  Tet,  at  all  times,  and  under  all  circumstances,  the 
practitioner,  before  drawing  a  form,  should  inform  himself  of  all 
requirements  of  the  latest  statute  on  the  subject,  and  see  that 
such  requirements  are  incorporated  therein.  It  has  not  been 
deemed  necessary  to  give  the  form  of  affidavit,  citation,  order 
that  notice  be  given,  and  the  notice  itself,  in  every  proceeding, 
as  the  forms  of  such  matters  are  very  much  alike,  and  to  give 
them  in  each  instance  would  lead  to  much  useless  repetition. 
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The  form  of  the  order,  in  any  particular  case,  is  su^^estive  of 
what  the  affidavit,  petition,  notice,  and  citation. should  contain. 
It  is  thought  that  the  forms  given  in  the  following  pages  are  full 
and  complete  enough  for  general  purposes,  and  that  they  can  be 
used,  with  slight  modifications,  in  all  the  Pacific  group  of  states. 
In  particular  or  unusual  cases,  the  additions  or  omissions  sug- 
gested by  the  statute  can  easily  be  made.     Courts  have  been 

named  in  the  forms  as  **the  court  of  the  county  of ,  state  of 

,"  as  being  a  designation  likely  to  create  the  least  confusion, 

and  which  can  easily  be  changed  where  such  is  not  the  exact 
title.  It  will  be  noticed,  too,  that  the  words,  ** Dated,''  etc.,  fall 
below  the  judge's  signature  in  some  instances  where  neither  the 
judge's  signature  nor  a  date  is  necessary  to  the  validity  of  the 
paper.  The  words  have  simply  been  so  placed  to  meet  the  exi- 
gencies of  the  type-set  page.  Nor  does  the  law  require  the 
addresses  of  attorneys  to  be  stated,  in  giving  notices,  etc.,  or  that 
the  file  numbers  of  papers  should  be  given,  yet  these  matters 
should  appear  on  the  papers  as  a  matter  of  convenience  to  all 
persons  interested  therein. 

Many  extended  notes  on  various  topics  of  probate  law  and 
practice  have  been  interspersed  throughout  the  volume,  and  in- 
clude much  of  what  the  courts  have  said  respecting  the  matters 
under  consideration.  A  note  follows  each  chapter,  with  few- 
exceptions,  discussing  the  law  of  the  subject  of  the  chapter. 
Cases  on  the  constniction  and  interpretation  of  wills,  undue  in- 
fluence in  the  execution  of  wills,  etc.,  are  as  numerous  as  the 
sands  of  the  sea-shore.  Hence,  as  '^  every  will  furnishes  its  own 
law,"  and,  as  the  proof  sufficient  to  establish  undue  influence 
must  necessarily  depend  on  the  facts  and  circumstances  of  each 
particular  case,  no  attempt  has  been  made  to  give  anything  more 
than  a  mere  general  statement  of  the  principles  governing  such 
matters.  Their  discussion,  in  detail,  would  of  itself  flU  a  large 
volume,  and  it  may  be  found  in  almost  any  work  on  Wills.  To 
avoid  all  misconception,  it  may  be  stated  here,  that  when  refer- 
ence has  been  made,  in  the  notes,  to  a  ''probate  court,"  it  is 
understood  to  be  that  branch  or  department  of  various  courts, 
wherein  probate  proceedings  are  conducted.  The  power  of  a 
superior,  district,  or  county  court,  exercising  probate  jurisdic- 
tion, is  the  same  as  it  would  be  if  such  court  were,  in  fact,  a 
separate  court.    An  effort  has  been  made  to  give  a  key  to  the 
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whole  field  of  probate  law  in  the  states  named  on  the  title  page 
of  this  work.  Most  of  the  law  devoted  to  a  chapter  will  be  found 
within  its  confines,  and  the  index  will  afford  a  means  of  finding 
any  incidental  treatment  of  it  elsewhere.  Matters  of  like  kind 
are  brought  together  as  closely  as  possible,  and  all  of  the  material 
has  been  so  arranged  as  to  give  one  the  best  grip  on  probate  law 
and  practice  that  the  author  knows  how  to  give. 

The  Hawaiian  Islands  have  not  been  neglected.  The  common 
law  of  England  was  adopted  there  in  1893,  and  the  Islands  were 
a  part  of  the  United  States  on  August  16,  1898.  There  is  some 
good  probate  law  in  the  former  little  kingdom,  and  Hawaiian 
reports  have  been  cited  as  authority  on  a  number  of  points. 

The  practitioner  is  cautioned  to  see  that  all  notices  required  by 
statute  or  order  of  court  have  been  served,  posted,  or  published 
for  the  required  length  of  time ;  and  that  aflBdavit  of  service,  or 
of  posting,  or  of  publication  of  such  notices  is  made  and  filed. 
Give  notice  of  application,  when  necessary,  for  all  orders  of  court, 
and  see  that  everything  is  recorded  which  the  law  requires  to  be 
recorded. 

It  is  hoped  that  this  volume  will  fill  a  long-felt  professional 
want,  and  that  it  will  be  as  favorably  received  as  the  former 
works  of  the  author. 

Sak  FrancisgOi  February,  1909. 

;Wm.  S.  Church, 
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1.  Nature  of  proceeding. 

2.  Elssentlalfl  of  adoption. 
S.  Who  may  adopt. 

4.  Consent  to  adoption. 

(1)  In  general. 

(2)  Necessity  of»  to  confer  juris- 

diction. 
(8)  Relinquishment    of    custody 
and  duty  of  Judge. 

(4)  Exceptional  conditions. 

(5)  Orphan  asylums  and  chavi- 

table  institutions. 

(6)  Parents  living  apart. 

(7)  Divorce  proceedings. 

(8)  niesritimate  children. 

5.  ESxaminatlon  of  parties. 

6.  Order  of  adoption. 

7.  Abandoned  child. 

8.  Indian  children. 

9.  Illegitimate  children. 
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11.  Effect  of  adoption. 

(1)  In  general. 
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2  PROBATE  LAW   AND  PRACTICE. 

16.  Inheritance.  16.  Specific  performance, 

(1)  Ri^ht  of  adopted  child.  17.  Hawaii. 

(2)  Illegitimate  children.  18.  Adoption  of  adults. 

(3)  Agreement  of  adoption.  19.  Agreement  to  adopt. 

(4)  Rights  of  adopting  parent.  20.  Welfare  of  child. 

(6)  Children  of  adopting  parent.      21.  Appeal  and  habeas  corpui. 

§1.    Of  Child. 

Any  minor  child  may  be  adopted  by  any  adult  person, 
in  the  cases  and  subject  to  the  rules  prescribed  in  this 
chapter. — Kerr's  Cyc.  Civ.  Code,  §  221, 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  447. 
Arizona* — Revised  Statutes  of  1913,  paragraph  1186. 
Colorado — Mills's  Statutes  of  1912,  section  635. 
Idaho*— Compiled  Statutes  of  1919,  section  4682. 
Kansas — General  Statutes  of  1915,  section  6362. 
Montana — Revised  Codes  of  1907,  section  3761. 
Nevada— Revised  Laws  of  1912,  section  5825. 
New  Mexico — Statutes  of  1915,  section  13;  Laws  of  1917,  chapter  85, 

pages  238,  240. 
North  Dakota*— Compiled  Laws  of  1913,  section  4441. 
Oklahoma* — ^Revised  Laws  of  1910,  section  4385. 
Oregon — Lord's  Oregon  Laws,  section  7083;  as  amended  by  Laws  of 

1911,  chapter  11,  page  29. 
South  Dakota*— Compiled  Laws  of  1913,  section  2622. 
Utah*— Compiled  Laws  of  1907,  section  1. 
Washington — Remington's  1915  Code,  section  1696. 
Wyoming — Compiled  Statutes  of  1910,  section  3962. 

§  2.    Who  may  adopt. 

The  person  adopting  a  child  must  be  at  least  ten  years 
older  than  the  person  adopted. — Kerr's  Cyc.  Civ.  Code, 
§  222. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  Identity. 
Alaska — Compiled  L<aws  of  1913,  section  447. 
Arizona* — Revised  Statutes  of  1913,  paragraph  1187. 
Colorado — Mills's  Statutes  of  1912,  section  635. 
Hawaii— Laws  of  1915,  Act  47,  page  49. 
Idaho — Compiled  Statutes  of  1919,  section  4683. 
Kansas — General  Statutes  of  1915,  section  6362. 
Montana* — Revised  Codes  of  1907,  section  3762, 
Nevada— Revised  Laws  of  1912,  section  5826. 
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New  Mexico — Statutefl  of  1915,  Bection  18;  Laws  of  1917,  chapter  85, 

pages  238,  240. 
North  Dakota*'Compiled  Laws  of  1913,  section  4442. 
Oklahoma* — ^Revised  Laws  of  1910,  section  4886. 
Oregon^ — Lord's  Oregon  Laws,  section  7083;  as  amended  by  Laws  of 

1911,  chapter  11,  page  29. 
South  Dakota* — Compiled  Laws  of  1913,  section  2623. 
Utah^—Compiled  Laws  of  1907,  section  2. 
Washington— Remington's  1915  Code,  section  1696. 
Wyoming—Compiled  Statutes  of  1910,  section  3952. 

§  3.    Coiuient  to  adoptton,  in  general 

A  married  man,  not  lawfully  separated  from  his  wife, 
cannot  adopt  a  child  without  the  consent  of  his  wife,  nor 
can  a  married  woman,  not  thus  separated  from  her  hus- 
band, without  his  consent,  provided  the  husband  or  wife, 
not  consenting,  is  capable  of  giving  such  consent. — Kerr's 
Cyc.  Civ.  Code,  %  223. 

ANALOGOUS  AND  IDENTICAL  STATUTEa. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  447. 
Arizona — ^Revised  Statutes  of  1913,  paragraphs  1189,  1190, 
Colorado— Mills's  Statutes  of  1912,  sections  636,  636. 
Idaho* — Compiled  Statutes  of  1919,  section  4684. 
Kansaa-^Oeneral  Statutes  of  1916,  section  6362. 
Montana* — Revised  Codes  of  1907,  section  3763. 
Nevada* — Revised  Laws  of  1912,  section  6827. 
New  Mexico— Statutes  of  1915,  section  15;  Laws  of  1917,  chapter  85, 

pages  238,  240. 
North  Dakota* — Compiled  Laws  of  1913,  secticA  4448. 
Oklahoma* — Revised  Laws  of  1910,  section  4387. 
Oregon — Lord's  Oregon  Laws,  section  7083;  as  amended  by  Laws  of 

1911,  chapter  11,  page  29. 
South  Dakota*— Compiled  Laws  of  1913,  section  2624. 
Utah* — Compiled  Laws  of  1907,  section  3. 
Wash  ingtor»— Remington's  1915  Code,  sections  1696,  1697. 
Wyonning — Compiled  Statutes  of  1910,  section  3953. 

§  4.    Same.  Adoption  of  orphans  and  abandoned  children. 

A  legitimate  child  cannot  be  adopted  without  the  con- 
sent of  its  parents  if  living,  nor  an  illegitimate  child  with- 
out the  consent  of  its  mother  if  living,  except  that  con- 
sent is  not  necessary  in  the  f  ollowiiig  cases,  to  wit : 
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1.  From  a  father  or  mother  if  deprived  of  civil  rights. 

2.  From  a  father  or  mother  adjudged  guilty  of  adul- 
tery or  cruelty  and  for  either  cause  divorced. 

3.  Father  or  mother  deprived  of  control  of  chh.d. — 
From  a  father  or  mother  who  has  been  judicially  deprived 
of  the  custody  and  control  of  such  child  on  the  ground 
of  abandonment^  cruelty,  neglect  or  habitual  intemper- 
ance, either  by  order  of  the  juvenile  court  declaring  said 
child  to  be  free  from  the  custody  and  control  of  its 
parents  as  provided  in  the  juvenile  court  law  of  the  state 
of  California,  approved  June  5, 1915,  and  any  act  or  acts 
superseding  or  amending  same,  or  by  order  of  the  juve- 
nile court  of  the  county,  where  such  child  was  left  in  the 
care  and  custody  of  another  by  its  parent  or  parents, 
without  any  provisions  for  its  support,  for  the  period  of 
one  year,  determining  such  child  to  be  an  abandoned  child 
as  defined  in  said  juvenile  court  law ;  provided,  however, 
that  said  juvenile  court  shall  never  make  such  order  of 
abandonment  without  first  giving  notice  of  said  abandon- 
ment proceeding  by  personal  service  of  citation  or  other 
court  process  on  the  parent  or  parents  or  person  having 
the  custody  of  such  child  residing  within  the  state,  if  their 
residence  is  known,  and  also  such  other  or  further  notice 
to  said  parent  or  parents  or  person  having  the  custody 
of  such  child,  or  other  person  or  persons  as  the  court  may 
require,  or  by  order  of  any  other  court  of  competent 
jurisdiction. 

4.  Father  ob  mother  declared  insane. — From  a  father 
or  mother  who  has  been  declared  either  feeble-minded  or 
insane  by  the  state  commission  in  lunacy  or  by  three  com- 
petent persons  appointed  by  said  commission ;  provided, 
that  if  so  declared  insane,  said  father  or  mother  shall 
have  subsequently  been  determined  to  be  incurably  insane 
by  the  superior  court  of  the  county  where  he  or  she  re- 
sides. 

Deserted  child. — From  a  father  or  mother  of  any  child 
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deserted  by  its  parents  without  provision  for  their  iden- 
tification. 

Child  beunqxjished  for  purpose  of  adoption*. — ^From  a 
father  or  mother  of  any  child  relinquished  by  its  parent 
or  parents  for  the  purpose  of  adoption  expressed  in 
writing  signed  and  acknowledged  by  such  parent  or 
parents  before  an  officer  authorized  to  take  acknowledg- 
mentSy  or  signed  by  such  parent  or  parents  before  two 
subscribing  witnesses  and  acknowledged  by  such  parent 
or  parents  before  the  secretary  of  any  organization  or 
society  engaged  in  the  work  of  placing  dependent  or  de- 
serted children  into  homes  in  this  state,  which  organiza- 
tion or  society  has  obtained  a  permit  therefor,  duly  exe- 
cuted in  writing,  from  the  state  board  of  charities  and 
corrections,  and  when  a  copy  of  this  relinquishment  shall 
have  been  filed  with  the  state  board  of  charities  and  cor- 
rections prior  to  the  commencement  of  any  adoption  pro- 
ceedings affecting  such  child. 

Child  in  orphan  asylum. — ^Any  child,  the  consent  of 
whose  parents  is  not  necessary  for  its  adoption  within 
the  meaning  of  this  section  maintained  by  or  in  the  cus- 
tody of  any  orphan  asylum  within  this  state,  any  chari- 
table organization  or  society  receiving  state  aid  or  re- 
ceiving commitments  from  the  juvenile  court,  may  be 
adopted  with  the  consent  of  the  president  of  such  orphan 
asylum,  charitable  organization  or  society,  or  with  the 
consent  of  such  officer  as  may  be  authorized  by  the  direc- 
tors or  managers  of  such  asylum,  organization  or  society 
to  consent  to  adoption  in  such  cases.  Any  orphan  child 
for  whose  support  no  provision  has  been  made  by  any 
person  for  a  period  of  one  year,  but  who  has  been  main- 
tained during  said  year,  by  or  in  the  custody  of  any 
orphan  asylum  within  this  state,  any  charitable  organiza- 
tion or  society  receiving  state  aid  or  receiving  commit- 
ments from  the  juvenile  court  may  be  adopted  with  the 
consent  of  the  president  of  such  orphan  asylum,  charitable 
organization  or  society  or  with  the  consent  of  such  officer 
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as  may  be  authorized  by  the  directors  or  managers  of 
such  asylum^  organization  or  society  to  consent  to  adop- 
tion in  such  cases. — Kerr's  Cyc.  Civ.  Code,  §  224. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  Identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  448. 

Arizona — ^Revised  Statutes  of  1913,  paragraph  1189. 

Colorado— Mills's  Statutes  of  1912,  sections  636,  637,  744. 

Idaho — Compiled  Statutes  of  1919,  section  4686. 

Kansas— General  Statutes  of  1916,  section  6368. 

Montana — Revised  Codes  of  1907,  sections  3764,  3771,  and  section 

3772,  as  amended  by  Laws  of  1909,  chapter  62,  page  68.    See  Supp. 

of  1916,  page  637,  Power  to  Place  orphans  in  homes  for  adoption. 

See  Laws  of  1911,  chapter  133,  page  376. 
Nevada — ^Revised  Laws  of  1912,  sections  6828,  6831. 
New  Mexico — Statutes  of  1916,  sections  16,  17,  21. 
North  Dakota — Compiled  Laws  of  1913,  section  4444. 
Oklahoma— Revised  Laws  of  1910,  sections  4388,  4394. 
Oregon — ^Lord's  Oregon  Laws,  sections  7084,  7086. 
South  Dakota— Compiled  Laws  of  1913,  section  2625. 
Utah — Compiled  Laws  of  1907,  sections  4,  11. 
Washington— Remington's  1916  Code,  sections  1696,  1700. 
Wyoming — Compiled  Statutes  of  1910,  sections  3114,  3960. 

§  6.    Oonflent  of  child. 

The  consent  of  a  child,  if  over  the  age  of  twelve  years, 
is  necessary  to  its  adoption. — Kerr's  Cyc.  Civ.  Code, 
^225. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Complied  Laws  of  1913,  section  461. 
Arizona — Revised  Statutes  of  1913,  paragraph  1194. 
Colorado — Mills's  Statutes  of  1912,  section  636. 
Hawaii— Laws  of  1916,  Act  47,  page  49. 
Idaho*- Compiled  Statutes  of  1919,  section  4686. 
Kansas — General  Statutes  of  1916,  section  6362. 
Montana* — Revised  Codes  of  1907,  section  3766. 
Nevada— Revised  Laws  of  1912,  section  6828. 
New  Mexico — Statutes  of  1916,  section  18. 
North  Dakota — Complied  Laws  of  1913,  section  4445. 
Oklahoma*— Revised  Laws  of  1910,  section  4389. 
Oregon — ^Lord's  Oregon  Laws,  section  7087. 

South  Dakota*— Compiled  Laws  of  1913,  Yolume  II,  page  16,  section 
132. 
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Utah* — Compiled  Laws  of  1907,  section  6. 
Washington — Remington's  1915  Code,  section  1696. 
Wyoming — Compiled  Statutes  of  1910,  sections  3114,  3958. 

§  6.    ProceediagB  on  adoption. 

Any  person  desiring  to  adopt  a  child  may,  for  that 
purpose,  petition  the  superior  court  of  the  county  in 
which  the  petitioner  resides.  The  person  adopting  a 
child,  and  the  child  adopted,  and  the  other  persons,  if 
within  or  residents  of  said  county,  whose  consent  is  neces- 
sary, must  appear  before  the  court,  and  the  necessary 
consent  must  thereupon  be  signed  and  an  agreement  exe- 
cuted by  the  person  adopting,  to  the  effect  that  the  child 
shall  be  adopted  and  treated  in  all  respects  as  his  own 
lawful  child  should  be  treated.  If  the  persons  whose  con- 
sent is  necessary  are  not  within  or  are  not  residents  of 
said  county,  then  their  written  consent,  duly  proved  or 
acknowledged,  according  to  sections  eleven  hundred  and 
eighty-two  and  eleven  hundred  and  eighty-three,  must 
be  filed  in  said  superior  court  at  the  time  of  the  appli- 
cation for  adoption. — Kerr's  Cyc.  Civ.  Code,  %  226. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  etatute  found. 
Alaska — Compiled  Laws  of  1913,  section  447. 
Arizonai — Revised  Statutes  of  1913,  para£:raph  1192. 
Colorado— Mills's  SUtutes  of  1912,  section  637. 
Idaho— Compiled  Statutes  of  1919,  section  4687. 
Kansas — General  Statutes  of  1915,  section  6362. 
Montana— Revised  Codes  of  1907,  section  3766. 
Nevada— Hevised  Laws  of  1912,  section  5831. 
New  Mexico— Statutes  of  1915,  section  19. 
North  Dakota — Compiled  Laws  of  1913,  section  4446. 
Oklahoma— Revised  Laws  of  1910,  sections  4390-4393. 
Oregon — ^Lord's  Oregon  Laws,  section  7083. 
South  Dakota — Compiled  Laws  of  1913,  volume  II,  page  16»  sections 

133,  134. 
Utah— Compiled  Laws  of  1907,  section  6. 
Washington — Remington's  1916  Code,  section  1696. 
Wyoming— Compiled  Statutes  ol  1910,  sections  3953,  3969. 
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§  7.    Form.  Petition  for  leave  to  adopt  a  minor. 

[Title  ol  court] 

rmi^i      A       A4     1  (Department  No. . 

[Title  of  matter.]  ^     ^^^^^^  ^,  ^^^^ 

To  the  Honorable  the ^  Court  of  the  County*  of 

J  State  of . 

Your  petitioners, and ^  respectfully  represent 

as  follows : 

That  they  desire  to  adopt  a  minor  child,  namely, , 

as  their  own  child ;  and  that  said  child  is  ——  ( — )  years 

« 

of  age;* 

That  your  petitioners  are  married,  and  are  husband 
and  wife ;  and  that  they  are  both  residents  of ;  * 

That  the  parents  of  said  minor  child  are  and 

-,*  who  consent  that  such  adoption  be  made  by  peti- 


tioners ; 

That  consent  to  such  adoption  is  in  writing,  signed  by 
all  parties  whose  consent  is  required  by  law,  and  is  on  file 
herein ; 

That  the  welfare  of  such  child  will  be  subserved,  and 
its  best  interests  promoted,  by  such  adoption. 

Your  petitioners  therefore  pray  for  an  order  of  this 
court  that  said  petitioners  have  adopted  said  minor  child, 
and  that  henceforth  such  child  shall  be  regarded  and 
treated  in  all  respects  as  the  child  of  petitioners,  includ- 
ing the  right  of  support,  protection,  and  inheritance. 

Dated ,  19 — .  ^  Petitioner. 

f  Petitioner. 

Explanatory  notes. — i  Title  of  court  sOr,  City  and  County.  8  If 
over  a  certain  age  preacribed  by  statute,  when  consent  of  the  child  is 
necessary,  say  here,  "and  consents  to  such  adoption  by  petitioners." 
4  County  in  which  order  of  adoption  is  made.    0  In  cases  where  consent 

is  not  necessary,  or  can  not  be  given,  say  that ,  the  father,  or , 

the  mother,  of  said  child,  according  to  the  fact,  is  dead,  or  insane,  etc. 
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§  8.    Form.  Consent  to  adoption. 

[Title  of  court] 

rmixi      -       XX     1  (Department  No. . 

[Title  of  matter.]  I      rm,*,     * ,        i 

^  ^      [Title  of  form.] 

A  petition  having  been  filed  in  the  above-entitled  conrt 

for  leave  to  adopt ,  a  minor  child  of and , 

the  undersigned  hereby  consent  to  the  said  adoption  in 
accordance  with  such  petition.  ^ 

2 

8 

4 
5 


Explanatory  notes. — i  Name  of  father.  2  Name  of  mother.  8  Name 
of  guardian.  4  Name  of  said  minor  child,  If  over  twelve  years  of  age. 
6  Name  of  husband  or  wife  adopting.  When  the  consent  of  the  husband 
or  wife  of  the  person  adopting  is  required  by  statute,  as  in  California* 
the  consent  should  also  be  signed  by  such  husband  or  wife. 

§  9.    Form.  Agreement  to  adopt. 

[Title  of  court] 

(Department  No.  -^— w 
[TiUe  of  matter.]  j      ^^itle  of  form.] 

A  petition  having  been  filed  in  the  above-entitled  court 

for  leave  to  adopt ^  a  minor  child  of and , 

and ,^ j^ ,• f*  and ,*^  having  filed  in 

the  said  court  their  consent  in  writing  to  such  adoption, — 

Now,  therefore,  In  consideration  of  the  filing  of  such 
consent  as  required  by  law,  and  of  the  entry  of  an  order 
of  said  court  permitting  said  adoption  to  be  made  as 
prayed  for  in  said  petition,  the  undersigned,  the  petition- 
ers,* who  are  residents  of  the  county ''  in  which  such  order 
of  adoption  is  made,  hereby  agree  with  said  minor,  and 
with  said  other  persons,  whose  consent  has  been  filed  as 

aforesaid,  that  the  said shall  be  adopted,  and  is  now 

adopted,  as  our  own  child,  and  that  such  minor  child  shall 
be  treated  in  all  respects  as  our  own  lawful  child  should 
be  treated,  including  the  right  of  support,  protection,  and 
inheritance. 


10  PROBATE  LAW  AND  PRACTICE. 

In  witness  whereof.  We  have  hereunto  set  our  hands 

and  seals  this  day day  of ,  19 — .   [Seal] 

[Seal] 

Explanatory  notea. — i  Father.  2  Mother,  s  Guardian.  4  Minor  child. 
5  Husband  or  wife  of  person  adopting.  6  if  there  is  but  one  petitioner, 
make  the  appropriate  change  in  nouns  and  pronouns.  7  Or»  city  and 
county. 

§  10.    Judge's  order  of  adoption. 

The  court  must  examine  all  persons  appearing  before 
it  pursuant  to  the  last  section,  each  separately,  and  if 
satisfied  that  the  interests  of  the  child  will  be  promoted 
by  the  adoption,  it  must  make  an  order  declaring  that 
the  child  shall  thenceforth  be  regarded  and  treated  in 
all  respects  as  the  child  of  the  person  adopting.  The 
petition,  agreement,  consent,  and  order  must  be  filed  and 
registered  in  the  office  of  the  county  clerk  in  the  same 
manner  as  papers  in  other  special  proceedings. — Kerr's 
Cyc.  Civ.  Code,  §  227. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  Identical  statute  found. 
Alaska — Gompilec!  Laws  of  1913,  section  452. 
Arizona — Revised  Statutes  of  1913,  paragraph  1193. 
Colorado— Mills's  Statutes  of  1912,  section  637. 
Hawaii — ^Laws  of  1915,  Act  47,  page  49. 
Idaho — Compiled  Statutes  of  1919,  section  4688. 
Kansas — (General  Statutes  of  1915,  section  6362, 
Montana — ^Revised  Codes  of  1907,  section  3767. 
Nevada— Revised  Laws  of  1912,  section  5831. 
New  Mexico — Statutes  of  1915,  section  22. 
North  Dakota — Compiled  Laws  of  1913,  section  4447. 
Oklahoma— Revised  Laws  of  1910,  sections  4393,  4394. 
Oregon — ^Lord's  Oregon  Laws,  section  7088. 
South  Dakota — Compiled  Laws  of  1913,  section  2628. 
Utah — Compiled  Laws  of  1907,  section  7. 
Washington — Remington's  1916  Code,  sections  1696,  1698. 
Wyoming— Compiled  Statutes  of  1910,  section  3954. 
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§11.    Form.  Order  of  adoption. 

[Title  of  court] 

rn«*i      #     *  *   -I  (No. .1    Dept.No. . 

[TlUe  of  estate.]  j  ^^^^^  ^^  ^^^  ^ 

It  being  shown  to  this  courts  in  the  above-entitled  mat- 
ter, that and ,  on  the day  of ,  19 — , 

filed  a  petition  in  said  court  for  leave  to  adopt ,  a 

miiior  child  of and ;  that  said  minor  child, , 

is  over  the  age  of ^  years,  and  that  his  consent,  in 

writing  to  his  adoption  by  said  petitioners,  has  been 

signed  before  me  and  filed  herein;  that  the  said is 

the  father  of  said  minor  child ;  that  the  said is  the 

mother  of  said  minor  child ;  that is  the  guardian  of 

said  minor  child;  that  the  consent  of  the  said  father, 
mother,  and  guardian  of  said  minor  child,  to  its  adoption 
by  said  petitioners,  has  been  signed  before  me  and  filed 
herein;  and  that  said  petitioners  have  filed  herein  an 
agreement  properly  signed,  before  me,  with  said  minor 
child,  and  with  each  person  whose  consent  has  been  filed 
herein,  that  the  said  minor  child  shall  be  adopted  by  the 
said  petitioner,  and  treated  in  all  respects  as  their  own 
lawful  child  should  be  treated,  including  the  right  of  in- 
heritance ;  and  the  said  matter  now  coming  regularly  on 
for  hearing,'  the  court  proceeds  to  an  examination  of 
the  case,  and  finds  that  said  petitioners,  and  the  said 
minor  child,  and  all  persons  whose  consent  is  necessary, 
have  each  appeared  herein,  and  were  examined  as  pro- 
vided by  law ;  that  each  of  said  petitioners  resides  in  this 

county ;  ^  and  that  the  interests  of ,  the  said  minor 

child,  will  be  promoted  by  such  adoption ;  — 

It  is  therefore  ordered,  adjudged,  and  decreed,  That 

the  said  petitioners, and ,  adopt  the  said  minor 

child;  that  henceforth  the  said  minor  child  shall  be 
treated  by  them  in  all  respects  as  their  own  lawful  child 
should  be  treated,  including  the  right  of  inheritance ;  and 
that  said  petitioners  and  the  said  minor  child  shall  here- 
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after  bear  towards  each  other  the  relation  of  parent  and 
child. 
Dated ,  19 — .         ,  Judge  of  the Court. 

Explanatory  notes. — i  Give  file  number.  2  Twelve  years,  or  other 
age  prescribed  by  statute.  8  If  the  matter  has  been  continued,  say, 
"and  the  said  matter  having  been  by  the  court  regularly  postponed  to 
the  present  time."    4  County  in  which  order  of  adoption  is  made. 

§  12.    Effect  of  adoption. 

A  child,  when  adopted,  may  take  the  family  name  of 
the  person  adopting.  After  adoption,  the  two  shall  sus- 
tain towards  each  other  the  legal  relation  of  parent  and 
child,  and  have  all  the  rights  and  be  subject  to  all  the 
duties  of  that  relation. — Kerr's  Cyc.  Civ.  Code,  %  228. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  453. 
Arizona^ — Revised  Statutes  of  1913,  paragraph  1195. 
Colorado — ^Mills's  Statutes  of  1912,  section  638. 
Hawaii— Revised  Laws  of  1916,  section  2994. 
Idaho* — Compiled  Statutes  of  1919,  section  4689. 
Kansas— Qeneral  Statutes  of  1915,  sections  6362,  6363. 
Montana* — ^Revised  Codes  of  1907,  section  3768. 
Nevada— Revised  Laws  of  1912,  section  5830. 
New  Mexico— statutes  of  1915,  section  24. 
North  Dakota— Compiled  Laws  of  1913,  sections  4447,  4448. 
Oklahoma— Revised  Laws  of  1910,  sections  4395,  4396,  4397. 
Oregon — Lord's  Oregon  Laws,  sections  7089,  7095. 
South  Dakota* — Compiled  Laws  of  1913,  section  2629. 
Utah* — Compiled  Laws  of  1907,  section  8. 
Washington — Remington's  1915  Code,  section  1699. 
Wyoming — Compiled  Statutes  of  1910,  sections  3955,  3964,  3965. 

§13.    Same.  On  parents. 

The  parents  of  an  adopted  child  are,  from  the  time  of 
the  adoption,  relieved  of  all  parental  duties  towards,  and 
all  responsibility  for,  the  child  so  adopted,  and  have 
no  right  over  it. — Kerr's  Cyc.  Civ.  Code,  %  229. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicatee  Identity. 
Alaska — Compiled  Laws  of  1913,  section  454. 
Arizona*— Revised  Statutes  of  1913,  paragraph  1196. 
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Colorado — ^Mills's  Statutes  of  1912,  section  638. 
Idaho* — Comsiled  Statutes  of  1919,  section  4690. 
Montana* — ^Revised  Codes  of  1907,  section  3769. 
Nevada^Revised  Laws  of  1912,  section  5830. 
New  Mexico — Statutes  of  1915,  section  25. 
North  Dakota — Compiled  Laws  of  1913,  section  4449. 
Oklahoma— Revised  Laws  of  1910,  section  4398. 
Oregon — Lord's  Oregon  Laws,  section  7090. 
South  Dakota* — Compiled  Laws  of  1913,  section  2630. 
Utah* — Compiled  Laws  of  1907,  section  9. 
Washington — ^Remington's  1915  Code,  section  1699, 
Wyoming — Compiled  Statutes  of  1910,  section  3955. 

§14.    Of  illegitimate  child. 

The  father  of  mi  illegitunate  child,  by  publicly  acknowl- 
edging it  as  his  own,  receiving  it  as  such,  with  the  con- 
sent of  his  wife,  if  he  is  married,  into  his  family,  and 
otherwise  treating  it  as  if  it  were  a  legitimate  child, 
thereby  adopts  it  as  such;  and  such  child  is  thereupon 
deemed  for  all  purposes  legitimate  from  the  time  of  its 
birth.  The  foregoing  provisions  of  this  chapter  do  not 
apply  to  such  an  adoption. — Kerr's  Cyc.  Civ.  Code,  %  230. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  1198« 
Idaho — Compiled  Statutes  of  1919,  section  4691. 
Montana*— Revised  Codes  of  1907,  section  3770. 
Nevada — ^Revised  Laws  of  1912,  section  5833. 
New  Mexico — Statutes  of  1915,  section  17. 
North  Dakota* — Compiled  Laws  of  1913,  section  4460. 
Oklahoma — ^Revised  Laws  of  1910,  section  4399;   Laws  of  1910-11, 

chapter  73,  page  169. 
Oregon — ^Laws  of  1916,  chapter  31,  page  42. 
South  Dakota* — Compiled  Laws  of  1913,  section  2681, 
Utah*— Compiled  Laws  of  1907,  section  10. 
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LAW  OF  ADOPTION. 


1.  Nature  of  proceedloff. 

2.  Essentials  of  adoption. 
8.  Who  may  adopt. 

4.  Consent  to  adoption. 

(1)  In  general. 

(2)  Necessity  of,  to  confer  juris- 

diction. 

(8)  Relinquishment  of  custody 
and  duty  of  Judge. 

(4)  Exceptional  conditions. 

(6)  Orphan  asylums  and  chari- 
table institutions. 

(6)  Parents  living  apart. 

(7)  Divorce  proceedings. 

(8)  Illegitimate  children. 

5.  Eixamination  of  parties. 

6.  Order  of  adoption. 

7.  Abandoned  child. 

8.  Indian  children. 

9.  lUegitimato  children. 

10.  Eividence  of  adoption. 

11.  Effect  of  adoption. 

<1)  In  general. 
(2)  As  to  taking  name. 
(8)  Upon  rights  of  parents. 
(4)  As  to  guardianship. 
(6)  Rights  of  inheritance. 


(€)  Divorce  proceedings. 
<7)  Decree  of  adoption. 

(8)  Contracts   for   compensation 

for  support;  actions  there- 
on, etc. 

(9)  Appeal. 

12.  Attacking  the  order. 

(1)  In  general. 

(2)  Time  for  relief. 
(8)  Collateral  attack* 
(4)  For  fraud. 

(6)  Appeal. 

15.  What  win  not  invalidate  proceed- 

ings. 
14.  Adoption  in  another  state. 

16.  Inheritance. 

(1)  Right  of  adopted  child. 

(2)  Illegitimate  children. 
(8)  Agreement  of  adoption. 
(4)  Rights  of  adopting  parent. 
(6)  Children  of  adopting  parent. 

16.  Specific  performance. 

17.  Hawaii. 

18.  Adoption  of  adults. 

19.  Agreement  to  adopt. 

20.  Welfare  of  child. 

21.  Appeal  and  habeas  corpus. 


1.  Nature  of  proceeding. — ^Adoption  was  unknown  to  the  common 
law,  and,  Independently  of  statute,  there  is  no  such  thing  as  the  adop- 
tion of  an  heir.  Such  a  proceeding  is  purely  statutory. — Long  y.  Dufur, 
58  Or.  162,  113  Pac.  59;  Matter  of  Cozza,  163  Cal.  514,  Ann.  Cas.  1914A, 
214,  126  Pac.  161;  Darling's  Estate,  173  Cal.  221,  159  Pac.  606;  and  a 
strict  compliance  with  the  statute  is  jurisdictional. — Sharon's  E/State 
(Cal.),  177  Pac.  283.  It  is  a  special  power,  to  be 'strictly  construed. — 
Henry  v.  Taylor,  16  S.  D.  424,  93  N.  W.  641,  642;  Ex  parte  Clark,  87  Cal. 
638,  25  Pac.  967;  Furgeson  v.  Jones,  17  Or.  204,  11  Am.  8t.  Rep.  808, 
3  L.  R.  A.  620,  20  Pac  842;  Nugent  v.  Powell,  4  Wyo.  173,  62  Am.  8t. 
Rep.  17,  20  L.  R.  A.  199,  33  Pac.  23.  The  adoption  of  children  is  purely 
a  matter  of  statute,  pertaining  to  the  legislature,  with  which  a  judge 
or  a  court  has  nothing  to  do,  unless  the  power  is  conferred  upon  them 
by  statute.  The  matter  of  adoption  belongs  to  the  legislative,  and  not 
to  the  judicial,  department  of  the  government. — In  re  Stevens,  83  Cal. 
322,  331,  17  Am.  8t.  Rep.  252,  23  Pac.  379.  As  the  legislature  has  full 
power  over  this  matter,  it  may  invest  any  person,  or  officer,  or  court, 
with  the  power  of  receiving,  witnessing,  and  declaring  the  adoption. 
It  may  prescribe  what  that  ceremony  shall  be,  and  before  whom  It  shall 
be  celebrated.  It  may  make  the  ceremony  so  simple  that  its  celebra- 
tion requires  only  the  consent  in  writing  of  the  parents  of  the  child, 
and  the  acceptance  of  such  consent  by  the  person  desiring  to  adopt, 
and  the  filing  of  such  paper  with  a  public  officer.  The  legislative  power 
over  the  subject  of  adoption  is  not  an  interference  with  judicial  power. 
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—In  re  Stevena,  83  Cal.  322,  331,  17  Am.  8t.  Rep.  252,  23  Pac.  379.  An 
adoption  proceeding  is  one  of  contract  between  both  parties  whose 
consent  is  required. — ^In  re  Johnson,  98  Cal.  531,  552,  21  L.  R.  A.  380,  33 
Pac.  460.  The  term  ''legal  adoption,"  found  in  the  workmen's  compen- 
sation act  of  Kansas,  means  adoption  according  to  the  statute  govern- 
ing  that  subject;  it  does  not  extend  to  a  child  taken  into  a  family  and 
treated  as  natural  offspring  under  an  agreement  to  adopt  that  was 
never  performed. — Ellis  v.  Coal  Co.,  100  Kan.  187,  163  Pac.  654.  The 
courts  of  one  state  can  not  take  judicial  notice  of  the  adoption  laws  of 
other  states,  and  the  statutes  being  in  derogation  of  the  common  law 
must  be  strictly  construed. — ^Long  v.  Dufur,  58  Or.  162,  113  Pac.  59. 

REFERENCES. 

Proceedings  on  adoption.  See  Kerr's  Cal.  Cyc.  Civ.  Code,  S  226,  and 
notes.    Conflict  of  laws  as  to  adoption.    See  note  65  L.  R.  A.  177-187. 

2.  Essentials  of  adoption. — It  is  necessary  for  the  record  to  show 
that  the  person  adopting  a  child  is  a  resident  of  the  county  in  which 
the  order  of  adoption  is  made. — Ex  parte  Clark,  87  Cal.  638,  640,  25 
Pac.  967.  The  jurisdiction,  both  as  to  subject-matter  and  the  person, 
must  affirmatively  appear. — Ex  parte  Clark,  87  Cal.  638,  640,  25  Pac. 
967.  A  petition  for  adoption  can  not  be  maintained  by  a  non-resident 
of  the  state.— Knight  v.  Qallaway,  42  Wash.  413,  85  Pac,  21.  Until  1875, 
when  a  law  was  passed  giving  Jurisdiction  over  adoption  to  the  dis- 
trict court  a  person  could  be  validly  adopted  in  Washington  only  by 
act  of  the  legislature. — Wall  v.  McEnnery's  Estate  (Wash),  178  Pac. 
631.  In  order  that  a  child  may  be  validly  adopted,  the  approval  of  the 
probate  Judge  of  the  community  must  first  be  obtained  in  open  court — 
Malaney  v.  Cameron,  98  Kan.  620,  159,  Pac.  19,  and  see  same  case, 
99  Kan.  70,  424,  677.  There  was  no  adoption  at  common  law;  hence, 
there  can  be  no  parol  adoption. — Wall  v.  McEnnery's  Estate  (Wash.), 
178  Pac.  631.  He  who  claims  that  the  act  of  adoption  has  been  accom- 
plished must  show  that  every  essential  requirement  of  the  statute  has 
been  strictly  complied  with.— In  re  Sharon's  EsUte  (Cal),  177  Pac.  283. 

REFERENCES. 

Adoption  of  adult  under  statute  providing  for  adoption  of  child. — 
See  note  12  L.  R.  A.  (N.  S.)  884,  885. 

3.  Who  may  adopt. — Adoption  may  be  made  by  persons  other  than 
the  parent.— In  re  Jessup,  81  Cal.  408,  446,  6  L.  R.  A.  594,  21  Pac.  976, 
22  Pac.  742,  1028.  A  wife  has  precisely  the  same  right  to  adopt  a 
child  as  the  husband,  and  there  seems  to  be  no  reason  why  both  may 
not  unite  in  an  application  for  the  adoption  of  a  child  as  the  child  of 
both,  or  why.  In  such  a  case,  the  order  of  adoption  should  not  declare 
that  the  child  shall  henceforth  be  treated  and  regarded  as  the  child  of 
both  spottse8.--In  re  WiUiams,  102  Cal.  70,  41  Am.  St.  Rep.  163,  36  Pac. 
407. 
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4.  Content  to  adoption. 

(1)  In  gonerak — Consent  lies  at  the  foundation  of  statutes  of  adoption, 
and,  when  it  is  required  to  be  iz^ven  and  submitted,  the  court  can  not 
take  jurisdiction  of  the  subject-matter  without  it  Hence  if  the  parents 
are  living,  and  do  not  belong  to  the  excepted  classes,  their  consent 
must  be  given,  and  is  a  prerequisite  to  jurisdiction. — ^Furgeson  v.  Jones, 

17  Or.  204,  11  Am.  81.  Rep.  808,  3  L.  R.  A.  620,  20  Pac.  842.  In  adoption 
proceedings,  where  no  guardian  is  appointed,  it  becomes  necessary  for 
the  parents  to  consent  to  such  adoption. — State  v.  Wheeler,  43  Wash. 
183,  86  Pac.  394,  396.  A  mother's  consent  is  not  necessary,  where  the 
adoption- is  by  the  father,  and  especially  where  such  adoption  is  the 
result  of  his  conduct  toward  the  child,  and  such  consent  does  not  de- 
pend on  any  formal  proceeding. — In  re  Jessup,  81  Cal.  408,  446,  6 
L.  R.  A.  594,  21  Pac.  976,  22  Pac.  742,  1028. 

(2)  Necessity  of,  to  confer  Jurisdiction. — ^Under  the  California  stat- 
utes, consent  is  made  absolutely  essential  to  confer  jurisdiction  on 
the  superior  court  to  make  an  order  of  adoption,  unless  the  conditions 
or  exceptions  exist  especially  provided  by  the  statute  itself  and  which 
render  such  consent  of  the  parents  unnecessary.  Unless  such  consent 
is  given,  or  for  the  exceptional  causes  expressly  enumerated  is  dis- 
pensed with,  the  court  has  no  discretion  in  the  matter. — Matter  of 
Cozza,  163  Cal.  514,  Ann  Cas.  1914A,  214,  126  Pac.  161;  Petition  of 
Kelly,  25  Cal.  App.  651,  657,  145,  Pac.  156.  Parental  consent  is  abso- 
lutely essential  to  confer  jurisdiction  to  make  an  order  of  adoption 
subject  to  the  conditions  provided  by  the  statute.  When  the  child 
has  come  under  the  control  of  the  juvenile  court,  that  fact  can  be  con- 
sidered only  for  the  purpose  of  determining  desertion  or  abandonment 
by  the  parents.  The  court  has  no  discretion  to  make  an  order  of  adop- 
tion regardless  of  the  consent  or  wishes  of  the  parent  and  merely  that 
the  interest  of  the  child  will  be  promoted  thereby. — In  re  Cozza,  163 
Cal.  514,  Ann.  Cas.  1914A,  214,  126  Pac.  161. 

(3)  Reiinquishment  of  custody  and  duty  of  Judge. — ^When  a  parent 
makes  application  to  the  probate  Judge  to  relinquish  nil  right  to  his  or 
her  child,  it  is,  among  other  things,  the  duty  of  the  probate  judge  to 
make  inquiry  as  to  the  right  of  the  parent  making  the  application  to 
make  such  relinquishment;  and  if,  upon  such  inquiry,  it  should  be 
ascertained  that  the  other  parent  is  still  living,  and  still  possesses  a 
right  to  its  care,  custody,  or  control,  it  would  be  tl*e  duty  of  the  judge 
to  refuse  to  approve  such  adoption,  unless  the  written  consent  of  such 
absent  parent  is  obtained  and  filed.  On  the  other  hand,  if  the  judge 
shculd  find  that  the  child  had  another  parent  living,  and  also  that  that 
parent  had  relinquished  his  or  her  right  to  the  care,  custody,  or  control 
of  the  child,  it  would  not  be  necessary  to  have  his  or  her  consent. 
"The  parent"  referred  to  in  such  a  proceeding  is  a  paisnt  who  still 
possesses  some  right  in  or  to  the  custody  over  and  control  of  the 
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child  which  he  or  she  can  relinquish. — ^Nugent  v.  Powell,  4  Wyo.  173, 
62  Am.  8t.  Rep.  17,  20  L.  R.  A.  199,  33  Pac.  23,  26. 

(4)  Exceptional  condition!. — ^As  the  act  of  adoption  is  to  sever  abso- 
lutely the  legal  relation  between  the  parents  and  child,  to  destroy 
their  reciprocal  relations,  and  create  entirely  new  ones  between  the 
adopted  parents  and  the  child,  the  law,  recognizing  the  natural  and 
sacred  rights  of  natnral  parents  to  their  children,  will  permit  this  to 
be  done  only  with  the  consent  of  the  parents,  unless  under  exceptional 
conditions,  which  it  itself  prescribes,  such  consent  is  declared  unnec- 
essary.—Matter  of  Gozza,  163  Cal.  514,  Ann.  Cat.  1914A,  214,  126  Pac. 
161.  The  legal  parentage  of  a  child  is  not  and  can  not  be  lawfully 
changed  under  the  laws  as  a  matter  of  the  court's  discretion  in  so  far 
as  the  consent  of  the  minor's  parents  are  concerned,  and  until  the 
consent  of  both  living  parents  is  given  in  the  manner  provided  by  the 
statute  or  this  consent  is  shown  to  be  unnecessary  because  of  the 
existence  of  the  conditions  specified  in  the  statute,  the  court  has  no 
discretion  to  act  in  the  matter  at  all. — In  re  Lease,  99  Wash.  413,  169 
Pac.  816,  817.  A  probate  Judge  has  no  power  to  make  an  order  of 
adoption  of  children  without  the  consent  of  the  parents,  unless  it 
appears  in  the  record  before  the  court  that  the  case  comes  within  some 
of  the  exceptions  mentioned  in  the  statute;  if  the  case  does  not  come 
within  such  exception,  the  order  of  adoption  is  not  binding  upon  the 
parents.— Jain  v.  Priest,  30  Ida.  273,  164  Pac.  364.  Though  the  statute 
says  that  the  consent  of  the  parents,  to  the  adoption  of  their  children, 
is  unnecessary  where  they  have  been  judicially  deprived  of  the  custody 
of  their  children  on  account  of  neglect,  this  simply  means  cases  in 
which  they  have  been  finally  and  permanently  deprived  of  such  custody 
by  a  final,  absolute,  and  unconditional  judgment  of  the  court;  a  mere 
temporary  order  is  not  such  a  judgment. — ^Jain  v.  Priest,  30  Ida.  273, 
164  Pac.  364.  The  Juvenile  department  of  the  superior  court  is  not 
the  department  charged  with  adoption  proceedings,  but  it  is  a  branch 
of  the  same  court,  and  the  knowledge  of  the  Judge  of  that  department 
must  be  construed  to  be  at  least  notice  to  the  other  department  of 
the  fact  that  an  adoption  case  in  the  matter  of  a  dependent  child 
under  the  control  of  the  juvenile  department,  and  it  was  not  necessary 
for  that  department  to  give  its  consent  to  the  adoption  of  such  child. — 
In  re  Rising,  104  Wash.  581, 177  Pac.  351,  353. 

(5)  Orphan  atyiumt  and  charltabie  institutions. — An  orphan  child, 
who  has  been  in  an  orphan  asylum  for  a  year,  and  supported  at  its 
expense,  can  not  be  legally  adopted  by  a  husband  and  wife,  under  the 
decree  of  a  superior  court,  without  the  consent  of  the  managers  of  the 
asylum,  given  in  the  same  manner  as  parents  are  authorized  to  con- 
sent to  the  adoption  of  their  children.  Ex  parte  Chambers,  80  Cal.  216, 
219,  22  Pac.  138;  but  where  there  is  no  adoption,  because  of  a  failure 
to  adopt  according  to  law,  the  objection  may  be  obviated  by  proceeding 
at  once  to  have  the  child  adopted  in  the  mode  prescribed  by  statute.— 
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Ex  parte  ChamberSp  80  Cal.  216,  219,  22  Pac.  138.  A  benerolent  or 
charitable  society  does  not  have  the  power,  under  the  statute  of  Idaho, 
to  consent  to  the  adoption  of  a  child,  in  its  custody,  which  has  been 
committed  to  it  by  the  probate  court,  and  which  was  removed  from 
the  custody  of  its  parents  without  their  consent. — ^Jain  v.  Priest,  30 
Ida.  273,  164  Pac.  364. 

(6)  Parents  living  apart. — The  consent  of  a  husband  living  separate 
and  apart  from  his  wife  and  residing  in  another  state  is  not  required 
for  the  adoption  of  an  infant  by  the  wife. — In  re  Rising,  104  Wash.  581, 
177  Pac.  351,  352.  The  statute  which  provides  that  if  the  parents  of  a 
minor  are  living  apart  the  consent  of  both  is  not  required  for  its  adop- 
tion, but  such  consent  may  be  given  by  the  parent  having  the  care, 
must  be  strictly  construed,  and  the  custody  and  control  of  the  parent 
consenting  to  the  adoption  must  be  of  an  absolute  and  unconditional 
nature  to  extinguish  the  right  of  the  other  parent,  and  where  the 
latter  was  given  the  right  to  visit  a  child  at  all  reasonable  times,  by 
the  decree  of  divorce,  such  absolute  and  unconditional  nature  is  not 
shown,  and  the  necessity  for  his  consent  is  not  extinguished. — In  re 
Lease,  99  Wash.  413,  169  Pac.  816,  818. 

(7)  Divorce  proceedings. — Where  a  father  has  been  divorced  from 
the  mother  on  the  ground  of  his  adultery,  his  consent  to  the  order  of 
adoption  is  rendered  unnecessary  by  the  express  provisions  of  the 
code.— In  re  Williams,  102  Cal.  70,  41  Am.  St.  Rep.  163,  36  Pac.  407. 
Where  a  divorce  has  been  granted  for  cruelty,  and  the  custody  of  a 
child  is  awarded  absolutely  to  the  innocent  party,  the  consent  of  the 
guilty  one  is  not  required  in  adoption  proceedings  under  the  provisions 
of  section  224  of  the  Civil  Code;  however,  this  section  does  not  inter- 
fere with  the  orders  of  the  court  in  divorce  proceedings  concerning  the 
custody  of  the  children,  nor  does  it  dispense  with  the  consent  of  the 
parent  to  whom  the  custody  of  the  child  was  awarded  in  the  divorce 
proceeding. — Matter  of  Cozza,  163  Cal.  514,  Ann.  Cat.  1914A,  214,  126 
Pac.  161.  If  a  wife  has  secured  a  divorce  from  her  husband,  and  she 
has  been  given  the  custody  of  the  children,  the  husband,  in  subsequent 
proceedings  for  the  adoption  of  one  of  the  children,  is  not  entitled  to 
notice  of  such  proceedings;  his  consent  is  not  required. — In  re  Beers, 
78  Wash.  576,  579,  139  Pac.  629. 

(8)  Illegitimate  children. — A  writing  by  the  mother  of  a  child  born 
out  of  lawful  wedlock,  voluntarily  giving  up  all  claim  to  her  child  and 
delivering  it  to  a  foundling  home  is  sufficient  evidence  of  her  consent 
to  its  subsequent  adoption  by  another,  although  the  name  of  the  latter 
was  not  given  in  the  writing. — In  re  Rising,  104  Wash.  581,  177  Pac. 
351,  353.  The  mother  of  an  illegitimate  child  who  voluntarily,  in 
writing,  gave  up  all  claim  to  such  child  in  delivering  it  to  a  foundling's 
home,  cuts  oft  her  rights  in  subsequent  adoption  proceedings,  although 
the  name  of  the  person  to  whom  possession  of  the  child  was  given  was 
not  mentioned  in  such  writing,  and  her  consent  to  such  subsequent 
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adoption  was  not  required.— In  re  Rising,  104  Wash.  581,  177  Pac.  351, 
353.  It  is  a  sufficient  written  consent,  by  the  parent,  to  the  adoption 
of  an  illegitimate  child,  under  the  Code  of  Washington,  that  the  mother, 
within  a  few  days  after  the  birth  of  the  child,  executed  before  wit- 
nesses, and  gave  to  the  petitioner  an  instrument  in  writing  containing 
the  following  words:  "I  hereby  turn  over  my  right  and  title  of  my 
baby  girl,  born  November  23,  1910,  to"  the  petitioner,  naming  her. — 
-In  re  Potter,  85  Wash.  617,  149  Pac.  23.  One  claiming  to  have  been 
adopted  by  a  married  man,  since  deceased,  under  the  law  prevailing  In 
1892,  must  prove  that  the  man's  wife  gave  her  written  consent  in  the 
presence  of  the  Judge,  that  the  mother  of  the  claimant  gave  likewise 
her  written  consent,  or  else  abandoned  him,  and  that  the  decedent 
agreed  In  writing,  in  the  presence  of  the  Judge  of  the  superior  court 
of  the  county  of  the  decedent's  residence,  that  the  claimant  be  adopted 
by  him  and  treated  as  his  own  child;  that  claimant,  if  13  years  of  age 
at  the  time,  consented  in  writing  to  be  adopted,  and  finally,  that  the 
judge  examined  into  all  the  facts  and  circumstances  of  the  case  and 
satisfied  himself  of  the  propriety  of  the  adoption  before  signing  the 
order.— In  re  Sharon's  Estate  (Cal.),  177  Pac.  283. 

REFERENCES. 

Constitutionality  of  statute  permitting  adoption  of  child  without  con- 
sent of  parents.  See  note  18  L.  R.  A.  (N.  S.)  926,  927.  Validity  of  adop- 
tion without  consent  of  natural  parents.  See  note  30  L.  R.  A.  (N.  S.) 
146. 

5.  Examination  of  parties. — The  only  object  of  a  statute  In  direct- 
ing the  judge  of  a  court  to  examine  the  parties  who  are  required  to 
appear  before  him  In  adoption  proceedings  is,  that  he  may  satisfy 
himself  that  the  parties  whose  consent  is  required  do  consent,  fully  and 
freely,  to  the  making  of  such  contract,  and  that  the  adoption  contem- 
plated by  the  contract  will  be  for  the  best  interests  of  the  child  adopted. 
—In  re  Johnson,  98  Cal.  531,  538,  21  L.  R.  A.  380,  33  Pac.  460. 
In  determining  whether  leave  to  adopt  a  child  should  be  granted  by 
the  court,  the  welfare  of  the  child  is  the  primary,  if  not  the  sole, 
consideration. — ^Knight  v.  Gallaway,  42  Wash.  413,  85  Pac.  21.  In  order 
that  the  judge  may  thus  satisfy  himself  that  a  child  over  the  age  of 
twelve  years,  or  a  wife  whose  consent  is  necessary,  does  freely  con- 
sent to  the  adoption,  the  judge  Is  required  to  examine  the  parties 
separately;  but  the  examination  of  a  child  whose  consent  to  the  con- 
tract is  unnecessary,  and  who  is  of  such  tender  years  that  it  Is  incapable 
of  exercising  any  judgment  as  to  the  eftect  of  such  contract  upon  its 
Interests,  would  certainly  be  an  idle  thing.  The  provision  In  relation 
to  the  separate  examination  of  the  parties  to  such  contract,  in  so  far 
as  It  is  applicable  to  a  child  under  the  age  of  consent,  is  simply 
directory,  and  is  to  be  complied  with,  or  not,  in  the  discretion  of  the 
court;  and  this  doctrine  leads  to  the  conclusion  that  the  examination 
Of  the  other  parties  to  the  contract  by  the  judge  making  the  order  la 
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not  absolutely  necessary  in  order  to  effect  the  adoption  of  a  minor. 
If  this  Is  sOi  it  necessarily  results  that  a  statute,  In  so  far  as  It  requires 
that  the  parties  shall  he  separately  examined,  Is  merely  directory. — 
In  re  Williams,  102  Cal.  70,  '80,  41  Am.  8t.  Rep.  163,  36  Pac.  407.  If  a 
court  has  jurisdiction  of  adoption  proceedings,  the  failure  of  the  Judge 
to  examine  the  father,  of  the  child  is  a  mere  error  of  procedure  which 
does  not  affect  the  validity  of  the  adoption. — Estate  of  McKeag,  141 
Cal.  403,  410,  99  Am.  St  Rep.  80,  74  Pac.  1039.  It  is  not  necessary  to 
adjudicate  the  fitness  of  the  person  seeking  to  adopt  a  dependent  child 
fn  adoption  proceedings,  where  the  fitness  of  such  person  has  already 
been  adjudicated  in  the  juvenile  department  and  in  a  subsequent 
divorce  proceeding  in  which  the  custody  of  the  child  was  awarded  to 
her.— In  re  Rising,  104  Wash.  581,  177  Pac.  351,  353.  Where  the  fitness 
of  a  i>erson  seeking  to  adopt  a  child  in'  care  of  the  Juvenile  department 
has  been  adjudicated  in  that  department,  and  it  has  been  determined 
that  she  is  a  suitable  and  proper  person  to  have  the  care  and  custody 
of  the  child,  the  question  of  fitness  need  not  be  adjudicated  again  in 
the  adoption  proceedings.— In  re  Rising,  104  Wash.  581,  177  Pac.  351, 
353. 

6  Order  of  adoption. — To  give  the  decree  of  a  county  court  adopting 
a  child  any  validity,  such  court  must  have  acquired  Jurisdiction. 
1.  Over  the  parties  seeking  to  adopt  such  child;  2.  Over  the  child  to 
be  adopted;  3.  Over  the  parents  of  such  child. — Furgeson  v.  Jones,  17 
Or.  204,  11  Am.  8t  Rep.  808,  3  L.  R.  A.  620,  20  Pac.  842.  An  order  of 
adoption  is  not  a  judgment  of  the  court. — Estate  of  Camp,  131  Cal.  469, 
470,  82  Am.  8t.  Rep.  371,  63  Pac.  736.  An  order  of  adoption  is  void, 
if  the  person  adopting  the  child  is  not  a  resident  of  the  county  In  which 
the  order  of  adoption  was  made. — Ex  parte  Clark,  87  Cal.  638,  640,  25 
Pac.  967.  But  an  order  for  the  adoption  of  a  child  Is  not  invalidated 
because  such  order  is  made  by  the  court,  and  signed  by  an  acting 
Judge,  and  not  made  and  signed  by  the  regular  Judge  In  chambers. — 
In  re  Newman's  Estate,  75  Cal.  213,  7  Am.  St.  "Rep.  146,  16  Pac.  £87. 
So  where  an  order  of  adoption  is  made  by  a  probate  court  at  the 
request  of  the  adopting  parent,  and  such  order  is  acted  upon  by  all 
parties  as  valid,  and  the  adopting  parent  takes  and  keeps  the  custody 
and  control  of  the  adopted  infant,  and  treats  it  as  his  own  child  ^or 
several  years,  and  then  dies,  the  surviving  heirs  and  legal  representa- 
tives of  such  deceased  adoptive  parent  can  not  avoid  the  legal  effect 
of  the  adoption  proceedings  for  any  mere  irregularities  or  clerical 
mistakes.--Cubltt  v.  Cubltt,  74  Kan.  353,  86  Pac.  475.  An  order  of  the 
probate  court  permitting  the  adoption  of  an  infant  child  is  conclusive, 
so  far  as  that  court  is  concerned.  Such  court  has  no  further  juris- 
diction in  the  matter.— In  re  Bush,  47  Kan.  264.  27  Pac.  1003.  An  order 
indorsed  on  an  agreement  of  adoption,  which  order  recites  tnat  me 
agreement  of  adoption  is  approved  by  the  judge,  and  which  order  is 
filed  with  the  county  clerk,  constitutes  a  sufficient  order  of  adoption 
entitling  the  child  to  share  in  the  estate  of  its  adoptive  parents. — 


ADOPTION.  21 

Estate  of  Evans,  106  Cal.  562,  39  Pac.  860.  An  order  of  adoption  may 
declare  that  the  child  shall  henceforth  be  treated  and  regarded  as  the 
child  of  both  spouses. — In  re  Williams,  102  Cal.  70,  78,  41  Am.  St.  Rep. 
163,  36  Pac.  407.  A  probate  Judge  has  no  power  to  make  an  order  of 
adoption  of  children  without  the  consent  of  the  parents,  unless  it 
appears  in  the  record  before  the  court  that  the  case  comes  within 
some  of  the  exceptions  mentioned  in  the  statute;  if  the  case  does  not 
come  within  such  exception,  the  order  of  adoption  is  not  binding  upon 
the  parents. — ^Jain  v.  Priest,  30  Ida.  273,  164  Pac.  364.  The  method 
of  adapting  a  child  is  by  a  proceeding  in  the  probate  court,  and  only 
if,  after  a  hearing,  the  probate  judge  is  "satisfied  that  the  interests 
of  the  child  will  be  promoted"  is  he  authorised  to  make  an  ordec  of 
adoption;  which  order  should  be  that  the  child  shall  "thenceforth  be 
regarded  and  treated  in  all  respects  as  the  child  of  the  person  adop- 
ting."—Scott  V.  Scott  (Ida.),  247  Fed.  976,  979.  An  order  on  a  petition 
for  the  adoption  of  a  "neglected  child,"  reciting  that  the  parents, 
though  living  were  not  fit  to  have  its  care,  and  that  the  petitioners,  fit 
persons  therefor,  adopt  the  child,  shows  on  its  face  a  want  of  Juris- 
diction, consent  not  being  shown;  but,  on  habeas  proceedings  by  the 
mother,  where  such  petitioners  have  the  legal  custody  of  the  child 
as  a  ward  and  have  shown  a  right  to  retain  it,  they  may  retain  it, 
not  as  an  adopted  child,  but  as  a  ward  until  further  order  of  the  court 
—In  re  Bailey,  16  Ariz.  272,  283,  144  Pac.  636. 

REFERENCES. 
Legal  status  of  adopted  child. — See  note  17  L.  R.  A.  435-439. 

7.  Abandoned  child. — ^The  voluntary  acts  of  a  mother  in  making  an 
application  to  a  court  for  an  order,  by  virtue  of  which  she  would  be 
legally  relieved  of  any  responsibilities  as  to  the  care  and  maintenance 
of  her  child,  and  the  relinquishment  by  her  of  its  custody,  with  the 
express  desire  that  its  new  custodians  assume  the  relation  and  stand 
in  the  place  of  its  father  and  mother,  are,  in  contemplation  of  law, 
entirely  consistent  with  the  view  that  she  had,  prior  to  that  time,  with 
intent  to  surrender  the  superior  claim  of  a  mother,  abandoned  the 
child.  That  being  true,  her  consent  to  its  adoption  is  unnecessary,  and 
her  objections  thereto  will  be  unavailing. — Richards  v.  Matteson,  8  S.  D. 
77,  65  N.  W.  428.  Whether  children  have  been  abandoned  by  their 
parents  is  a  jurisdictional  fact,  to  be  determined  by  the  Judge  on 
the  evidence  presented  to  him  before  he  is  authorized  to  entertain  the 
petition  for  their  adoption;  and  a  recital  in  his  order  that  it  appeared 
to  his  satisfaction  that  they  had  been  abandoned  by  their  parents  is  a 
determination  of  this  fact  which  can  not  be  questioned  in  a  collateral 
attack  upon  the  order.—Estate  of  Camp,  131  Cal.  469,  471,  82  Am.  St. 
Rep.  371,  63  Pac.  736.  In  a  petition  by  heirs  for  the  distribution  of 
the  estate  of  an  intestate,  where  the  petitioners  are  contesting  the 
right  of  an  adopted  heir  to  such  estate,  and  where  it  is  alleged  that  an 
order  was  entered  by  the  probate  court  consenting  to  and  approving  of 
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the  adoption  by  the  deceased  of  such  child,  such  allegation  is  conclu- 
sive upon  the  petitioners,  although  the  evidence  and  findings  of  the 
court  show  the  contrary.  Though  the  adoption  proceedings  might  not 
constitute  a  bar  to  the  father's  action  for  the  recovery  of  the  possess- 
sion  or  custody  of  a  child,  and  not  be  conclusive  upon  him,  it  does  not 
follow,  because  the  adoption  proceedings  were  not  conclusive  upon  the 
father,  that  they  are  not  conclusive  upon  the  parties  to  the  proceed- 
ings and  their  privies. — ^Nugent  v.  Powell,  4  Wyo.  173,  62  Am.  8t.  Rep. 
17,  20  L.  R.  A.  199,  33  Pac.  23.  In  proceedings  to  adopt  a  child,  which 
has  been  abandoned  by  its  father,  no  notice  of  the  proceedings  on 
application  of  the  mother  need  be  served  on  the  father. — Nugent  v. 
Powell,  4  Wyo.  173,  62  Am.  8t  Rep.  17,  20  L.  R.  A.  199,  33  Pac.  28. 
A  statute  which  authorizes  the  adoption  of  a  child  on  the  application 
of  its  mother,  and  without  its  father's  consent,  where  its  father  has 
relinquished  his  claim  to  such  child  by  abandonment,  is  constitutional. 
—Nugent  v.  Powell,  4  Wyo.  173,  62  Am.  8t  Rep.  17»  20  L.  R.  A.  199,  88 
Pac.  28»  31.  In  deciding  the  right  to  a  child  as  between  a  mother  who 
had  abandoned  it  and  adoptive  parents,  the  pecuniary  standing  of  the 
parties  is  not  to  be  considered;  but  the  welfare  of  the  child  is  of 
grave  importance  and  may  be  made  controlling. — In  re  Fields,  66  Wash. 
259,  105  Pac.  466.  Under  California  Civil  Code,  section  224,  providing 
that  a  child  may  be  adopted  without  the  consent  of  its  parents,  where 
it  has  been  abandoned  by  them,  the  "abandonment,"  as  contemplated 
in  this  section,  is  an  intention  to  do  so,  express  or  implied  from  the 
conduct  of  the  parent  respecting  the  child. — Matter  of  Cozza,  163  Gal. 
514,  126  Pac.  161.  The  question  as  to  whether  an  illegitimate  child 
has  been  abandoned  by  its  mother  is  one  fact;  and  it  must  be 
determined,  not  merely  by  her  objection  to  an  adoption,  but  by  refer- 
ence to  all  the  facts  of  the  case. — In  re  Potter,  85  Wash.  617,  149  Pac. 
23.  Evidence  sufficient  to  show  the  abandonment  of  an  illegitimate 
child.— In  re  Potter,  85  Wash.  617,  149  Pac.  23.  An  adoptive  father 
who  has  abandoned  his  child  may  be  held  answerable  for  the  latter's 
support — Kennedy  v.  Sniffen,  23  Haw.  115,  118.  While  an  adjudication 
that  a  minor  is  an  abandoned  child  under  section  224,  Civil  Code,  does 
not  necessarily  have  the  effect  of  severing  the  relation  of  parent  and 
child  its  result  is  to  enable  a  third  party  to  adopt  such  child  without 
the  parent's  consent,  and  for  that  reason  the  section  is  subjected  to 
a  strict  construction  whenever  its  application  is  invoked. — Petition  of 
Kelly,  25  Cal.  App.  651,  658,  145  Pac.  156. 

REFERENCES. 
Consent  in  case  of  abandoned  children. — See  subd.  7,  infra. 

8.  Indian  children. — In  the  matter  of  marriage  between  Indians* 
tribal  customs  have  been  recognized  by  the  courts  because  they  are  In 
conformity  with  natural  rights.  But  the  right  of  adoption  is  contrary 
to  natural  law,  and  it  seems  that  adoption  by  custom  can  not  be  sanc- 
tioned  nor   maintained. — Non-She-Po   v.   Wa-Win-Ta,   87   Or.   213,   82 
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Am.  81  Rep.  749,  €2  Pac.  16.  Adoption  waa  unkn<stvtt.  co  the  couiznon 
law,  but  waa  a  feature  of  the  Roman  law.  Yet,  according  to  that  sys- 
tem, some  special  authority  of  law  was  necesr,ary  to  constitute  an 
adoption.  It  never  was  in  the  power  of  an  individual,  either  by  the 
common  law  of  Ehigland  or  the  Roman  law,  to  adi/pt  the  child  of  another 
at  his  own  volition,  or  by  the  consent  of  its  parents.  There  must  be 
some  special  authority  for  such  proceeding.  Kn  this  state  it  requires 
the  decree  of  a  competent  court,  made  in  CiOnformity  with  the  pro- 
visions of  the  statute,  to  confer  on  a  child  the  capacity  or  quality  of 
heir  to  a  stranger.  Hence,  although  an  infuit  Indian  has  been  aban- 
doned by  its  mother,  the  fact  that  it  has  been  cared  for  until 
then  by  another  person  does  not  constitute  a  legal  adoption  of  the 
infant— Non-She-Po  v.  Wa-Win-Ta,  37  Or.  213,  82  Am.  8t  Rep.  749,  62 
Pac.  16.  Although  an  Indian  probably  resided  during  a  portion  of  his 
childhood  in  the  family  of  another  Indian,  that  fact  Justifies  no  pre- 
sumption that  he  was  an  adopted  son. — Henry  v.  Taylor,  16  S.  D. 
424,  93  N.  W.  641.  An  adopted  child  has  only  such  rights  to  inherit 
the  property  of  his  adopting  parent  as  the  statute  under  which  he  is 
adopted  gives  him;  the  statutes  of  the  Choctaw  Nation,  relied  upon 
in  this  case  as  conferring  upon  an  adopted  child  the  right  to  inherit 
from  his  adopting  parent,  did  not  disclose  tfuch  right;  hence,  where 
it  was  conceded  that  the  claimant  did  not  have  the  right  to  inherit, 
either  under  the  common  law  or  under  the  statute  of  descent  and  dis- 
tribution in  force  at  the  time  of  the  death  of  the  person,  a  full-blood 
Choctaw  Indian  woman,  whom  it  was  claimed  was  his  adopting  parent, 
it  must  follow  that  the  right  of  inheritance  did  not  exist. — Jacobs  v. 
Duncan  (Okla.),  181  Pac.  936,  937.  There  is  no  law  preventing  the 
adoption  of  an  Indian  child  by  a  French-Canadian;  the  difference  of 
race  is  no  obstacle. — ^In  re  Pepin's  E3state;  Pepin  v.  Meyer,  53  Mont. 
240,  260,  163  Pac.  104,  107. 

9.  Illegitimate  children. — Where  the  legal  relation  of  parent  and 
child  has  been  established  by  an  adoption  proceeding,  an  illegitimate 
child  so  adopted  is  clothed  with  the  full  rights  of  inheritance  of  a  legal 
child.-^Eddie  v.  Eddie,  8  N.  D.  376,  73  Am.  St.  Rep.  766,  79  N.  W.  856. 
But  an  instrument  signed  in  the  presence  of  witnesses,  declaring  the 
one  who  executed  it  to  be  the  father  of  a  certain  illegitimate  child, 
naming  the  child's  mother,  and  stating  that  the  child  is  living  as  a  foster 
son,  with  a  physician  named,  is  not  an  adoption,  though  it  is  a  good 
acknowledgment  of  an  illegitimate  child,  so  as  to  make  him  the  heir  of 
the  person  acknowledging  him. — Estate  of  De  Laveaga,  142  Cal.  158, 
168,  76  Pac.  790.  The  father  of  an  illegitimate  child,  in  order  to  adopt 
his  as  legitimate,  must  not  only  publicly  acknowledge  him  as  his  own, 
but  must  receive  him  into  his  family,  and  if  he  has  a  wife,  with  her 
consent.  If  the  father  of  such  child  has  no  family  except  the  child, 
and  pays  for  his  support  in  another  family,  but  the  child  never  lived 
with  the  father  at  his  home,,  there  is  no  adoption. — Estate  of  De 
Laveaga,  142  Cal.  168,  169,  75  Pac.  790.    The  mere  acknowledgment 
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of  an  Illegitimate  child  by  its  father,  without  receiving  It  Into  his 
family,  does  not  constitute  an  adoption  of  such  child,  and  does  not 
confer  upon  it  any  right  to  administer  its  father's  estate. — Garner  v. 
Judd,  6  Cal.  Unrep.  675,  64  Pac.  1076.  When  a  man  has  a  home,  where 
he  lives  with  a  woman  whom  he  holds  out  to  the  world  as  his  wife,  he 
has  a  family,  within  the  meaning  of  the  statute,  and  to  which  he  must 
receive  an  illegitimate  child  in  order  to  make  it  legitimate.— Gamer 
V.  Judd,  136  Cal.  394,  396,  68  Pac.  1026.  Where  the  father  of  an  illegiti- 
mate child  never  received  it  into  his  family,  or  into  the  home  in  which 
he  lived,  or  into  or  among  his  kindred,  and  did  not  treat  the  child  as  if 
he  were  a  legitimate  child,  but,  on  the  contrary,  treated  him  and 
referred  to  him  as  an  illegitimate  child,  there  is  no  legitimation  by 
adoption  under  the  statute. — ^Estate  of  De  Laveaga,  142  Cal.  158,  168, 
75  Pac.  790.  Statutes  authorizing  the  adoption  of  illegitimate  children 
are  to  be  liberally  construed,  but  a  liberal  construction  does  not  require 
nor  authorize  the  frittering  away  of  the  written  law. — In  re  Jessup,  81 
Cal.  408,  423,  6  L.  R.  A.  694,  21  Pac.  976,  22  Pac.  742,  1028.  A  section 
of  the  code  which  provides  that  every  illegitimate  child  is  an  heir  of 
the  person  who,  in  writing,  signed  in  the  presence  of  a  competent  wit- 
ness, acknowledges  himself  to  be  the  father  of  such  child,  and  in  all 
cases  is  an  heir  of  his  mother,  and  inherits  his  or  her  estate  in  whole 
or  in  part,  as  the  case  may  be,  in  the  same  manner  as  If  bom  in  lawful 
wedlock,  forms  no  limitation  or  qualification  of  another  section  of  the 
code  which  relates  only  to  the  legitimizing  of  minor  illegitimate 
children,  and  which  confers  a  right  of  inheritance  as  the  result  of 
adoption.—In  re  Jessup,  81  Cal.  408,  421,  6  L.  R.  A.  694,  21  Pac.  976,  22 
Pac.  742,  1028.  Where  the  father,  mother,  and  their  illegitimate 
children  were  domiciled  in  a  foreign  kingdom,  whose  laws  made  no 
provision  for  the  adoption  of  illegitimate  children  by  the  father,  such 
as  exists  in  North  Dakota,  the  conduct  of  the  father  toward  them,  in 
recognizing  them  as  his  own  children,  treating  them  as  such,  and  con- 
tributing to  their  support,  all  occurring  in  the  foreign  state,  but  en- 
tirely discontinued  after  leaving  the  foreign  country  and  coming  into 
this  jurisdiction,  does  not  constitute  an  adoption  under  the  laws  of  that 
sUte.— Eddie  v.  Eddie,  8  N.  D.  376,  73  Am.  8t.  Rep.  765,  79  N.  W.  856. 
A  decree  of  distribution  to  an  illegitimate  child  of  a  deceased  brother 
of  decedent,  of  part  of  the  estate,  in  the  right  of  his  deceased  father, 
must  be  reversed  where  such  child  has  not  been  legitimated  by  adoption. 
—Estate  of  De  Laveaga,  142  Gal.  158,  171,  75  Pac.  790.  An  illegitimate 
child  is  sufficiently  received  "into  the  family"  to  establish  its  adoption 
where  it  is  received  in  the  house  in  which  the  father  has  his  fixed 
place  of  abode,  notwithstanding  that  he  is  unmarried  and  lives  there 
alone  for  long  periods  of  time. — Estate  of  De  LAveaga,  165  Cal.  607, 
133  Pac.  307.  An  illegitimate  unmarried  minor  child  can  not  be  adopted 
imder  the  laws  of  Oklahoma  without  the  consent  of  the  mother. — ^Alli- 
son V.  Bryan,  26  Okl.  520,  138  Am.  8t.  Rep.  988,  30  L.  R.  A.  (N.  S.)  146, 
109  Pac.  934,  935.    Evidence  sufficient  to  show  that  the  interest  of  an 
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illegitimate  child  would  be  better  served  by  an  order  of  adoption  than 
by  giving  it  into  the  custody  of  the  mother. — ^In  re  Potter,  85  Wash. 
617,  149  Pac.  23. 

REFERENCES. 

For  an  instructive  case  on  the  legitimation  of  an  illegitimate  child, 
see  Blythe  v.  Ayres,  96  Cal.  532,  19  L.  R.  A.  40,  31  Pac.  915.  A  statute 
concerning  the  adoption  of  illegitimate  children,  enacted  before  the 
adoption  of  the  codes,  is  to  be  strictly  construed,  as  being  in  deroga- 
tion of  the  common  law,  but  the  code  provisions  on  that  subject  are  to 
be  liberally  construed.— Estate  of  Jessup,  81  Cal.  408,  421,  6  L.  R.  A. 
594,  21  Pac.  976,  22  Pac.  742, 1028. 

10.  Evidence  of  adoption. — ^The  best  evidence  of  adoption  is  the 
order  of  the  court  made  in  the  proceeding  therefor  pursuant  to  statute; 
and  in  the  absence  of 'anything  to  show  that  any  of  the  required  legal 
steps  were  ever  taken,  or  the  record  thereof  has  been  lost  or  destroyed, 
the  unexplained  statemnt  of  a  witness  that  he  was  adopted  is  but  a 
conclusion  without  probative  force.  A  matter  of  such  importance  as 
the  adoption  of  an  heir,  which  can  be  accomplished  only  by  strict 
compliance  with  the  statute,  can  never  be  presumed  in  the  absence  of 
competent  testimony.— Henry  v.  Taylor,  16  S.  D.  424,  93  N.  W.  641,  642. 
The  acknowledgment  of  a  foster  father  who  had  previously  adopted 
the  infant,  is  necessary  to  the  validity  of  an  instrument  of  adoption 
under  Code  Iowa  1873,  sections  2307,  2311,  which  required  the  acknowl- 
edgment  of  the  parents  in  the  manner  of  the  acknowledgment  of 
deeds.— Long  v.  Dufur,  68  Or.  162,  113  Pac.  59.  If  a  testatrix 
names  a  person  as  being  her  adopted  son,  the  will  is  sufficient 
evidence  of  adoption. — Dawley  v.  Dawley's  Estate,  60  Colo.  73,  152,  Pac. 
1171.  The  fact  of  adoption  can  not  be  established  by  a  paper,  the 
effect  of  which  is  no  more  than  a  relinquishment  of  parental  control 
by  Che  father  of  the  child  concerned.— In  re  Lind's  Estate,  90  Wash. 
10,  155  Pac.  159. 

REFERENCES. 

Will  as  evidence. — See  note  on  the  execution  of  wills,  post,  following 
table  after  §  900.  See  note  on  family  allowance,  post,  following  table 
after  §  140. 

11.  Effect  of  adoption. 

(1)  In  general. — After  the  adoption  of  a  child,  it  ceases  to  sustain 
any  relation  to  its  actual  parents. — ^Younger  v.  Younger,  106  Cal.  377, 
380,  39  Pac.  779.  The  residence  of  an  adopted  child  is  that  of  its  foster 
parents. — Estate  of  Taylor,  131  Cal.  180, 182,  63  Pac.  345.  The  adoption 
in  law  which  results  from  an  adoption  in  fact  is  the  same,  in  legal 
effect,  as  that  resulting  from  an  adoption  by  decree  of  court — Eddie  v. 
Eddie,  8  N.  D.  376,  78  Am.  St.  Rep.  765,  79  N.  W.  856.  The  amendment 
of  the  Kansas  statute  of  1891  of  the  act  concerning  descents  and  dis- 
tributions did  not  repeal  or  limit  the  rights  conferred  on  an  adopted 
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child  by  the  adoption  act  and  to  which  he  was  entitled  prior  to  said 
amendment— Riley  v.  Day,  88  Kan.  503,  44  U  R.  A.  (N.  S.)  296,  129 
Pac.  524.  Where  a  party  hae  elected  to  stand  upon  a  claim  as  a  child 
of  the  decedent,  expressly  disclaiming  any  interest  through  adoption, 
he  can  not  fall  back  upon  the  other  claim  after  falling  in  the  stand 
taken.— In  re  Lind's  Estate,  90  Wash.  10,  155  Pac.  159. 

(2)  As  to  taking  name. — Under  the  adoption  acts  of  the  State  of  Kan- 
sas, a  child  legally  adopted  takes  the  name  of  the  adopting  parents  and 
is  given  the  same  personal  rights  and  is  entitled  to  the  same  rights 
of  inheritance  as  a  natural  child. — ^Riley  v.  Day.  88  Kan.  503,  44  L.  R.  A. 
(N.  S.)  296,  129  Pac.  524.  In  Kansas  a  child  legally  adopted  takes  the 
name  of  the  adopting  parent  and  is  given  the  same  personal  rights  and 
rights  of  inheritance  as  a  natural  child.  The  rights  of  an  adopted 
child  have  not  been  in  any  way  repealed  or  limited  by  the  amendment 
in  1891  of  the  act  relating  to  descents  and  distributions.  The  words 
"living  issue"  in  that  amendment  were  used  in  the  sense  of  "living 
children,"  so  that  an  adopted  child  of  a  prior  deceased  daughter  of  an 
intestate  inherits  through  her  adopted  mother. — Riley  y.  Day,  88  Kan. 
503,  44  L.  R.  A.  (N.  8.)  296,    129  Pac.  524. 

(3)  Upon  rights  of  parents. — A  natural  parent,  by  her  voluntary  act 
in  consenting  to  the  adoption  of  her  child  by  another,  becomes  devested 
of  all  legal  rights  and  obligations  in  respect  to  such  child,  and  the  situ- 
ation is  not  changed  by  the  death  of  the  adoptive  parent  Hence,  a 
decree  of  adoption  devests  the  mother  and  grandmother  of  any  right 
to  be  appointed  as  guardian  of  the  child  after  its  father's  death. — ^In  re 
Masterson's  Estate,  45  Wash.  48,  122  Am.  8t  Rep.  886,  87  Pac.  1047.  The 
natural  parent  of  an  adopted  child  has  no  parental  rights  over  such  child 
after  its  adoption  and  therefore  can  not  take  proceedings  under  Political 
Code,  section  3205,  3214,  for  the  protection  of  the  child  from  an  im- 
proper guardian.— State  v.  Kelley,  32  S.  D.  526,  143  N.  W.  963.  The 
effect  of  an  adoption  under  the  California  Civil  Code  is  to  establish 
the  legal  relation  of  parent  and  child,  with  all  the  incidents  and  con- 
sequences of  that  relation  and  necessarily  implies  that  the  natural 
relationship  between  the  child  and  its  parents  is  superseded,  and  as 
the  adopted  child  has  the  right  to  succeed  to  the  estate  of  the  adopting 
parent,  so  the  adopting  parent  is  entitled  to  inherit  as  a  parent  to  the  . 
exclusion  of  the  parent  by  blood,  and  the  blood  relationship  is  not 
revived  by  the  death  of  the  adopting  parent  prior  to  the  death  of  the 
child.— Estate  of  Jobson,  164  CaL  312,  315,  48  L.  R.  A.  (N.  S.)  1062,  128 
Pac.  938. 

(4)  As  to  guardianship. — A  decree  of  adoption  devests  the  mother 
and  grandmother  of  any  right  to  be  appointed  as  guardian  of  the  child 
after  its  father's  death.— In  re  Masterson's  EsUte,  45  Wash.  48,  122 
Am.  8t  Rep.  886,  87  Pac.  1047. 
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(5)  Rights  of  Inheritance. — The  minor  child  of  a  decedent  does  not 
lose  his  heirshipi  by  being  adopted,  pending  the  settlement  of  the  estate, 
into  the  family  of  another. — Estate  of  Pillsbury,  175  Gal.  454,  166  Pac.  11. 
The  adopting  parent  is,  by  the  adoption,  substituted  for  the  parent  by 
blood,  with  all  its  logical  results;  the  adopting  parent  inherits  from  the 
child  to  the  exclusion  of  the  blood  parent  and  the  child  inherits  from 
him.-^In  re  Darling's  Estate,  173  Gal.  221,  159  Pac.  606.  The  necessary 
effect  of  the  statutory  provisions,  as  to  adopted  children,  is  to  estab- 
lish, as  between  the  adopting  parent  and  the  adopted  child,  the  legal 
relation  of  parent  and  child,  with  all  the  Incidents  and  consequences  of 
that  relation,  including  the  right  of  the  child  to  inherit  as  a  child  from 
the  adopting  parent. — Darling's  Estate,  173  Cal.  221,  159  Pac.  606. 

(6)  Divorce  proceeding's. — Although  a  child  may  be  under  the  juris- 
diction of  a  court,  in  divorce  proceedings  between  its  parents,  that 
does  not  prevent  another  court  from  taking  jurisdiction  of  the  same 
child  in  proceedings  for  its  adoption,  where  the  parent  to  whose  custody 
it  has  been  given  consents  to  the  adoption  proceedings. — Younger  v. 
Younger,  106  Cal.  377,  39  Pac.  779.  In  divorce  proceedings,  the  juris- 
diction of  the  court  over  the  children  of  divorced  parents  is  lost  by 
valid  adoption  proceedings.  Although  the  court,  in  the  divorce  pro- 
ceedings, may  have  jurisdiction  of  the  child  because  of  the  fact  that  it 
is  the  child  of  the  parties  to  the  action,  and  may  have  power  to  award 
its  custody  as  it  may  deem  for  its  best  Interests,  and  to  direct  provision 
for  its  maintenance  and  support,  the  adoption  proceeding  wholly 
changes  the  status  of  the  child.  It  becomes  ipso  facto  the  child  of 
another,  and  ceases  to  sustain  that  relation,  in  a  legal  sense,  to  its 
natural  parents.  The  adoption  proceedings  extinguish  the  Jurisdiction 
of  the  court  as  absolutely  as  though  death  had  intervened. — ^Younger  v. 
Younger,  106  Cal.  377,  379,  39  Pac.  779. 

(7)  Decree  of  adoption. — ^A  decree  of  adoption,  when  lawfully  ren- 
dered, is  a  final  ajudlcation  of  the  status  of  a  minor  and  fixes  and 
determines  its  legal  parentage,  by  extinguishing  the  parental  rights  of 
natural  parents,  and  substituting  parental  rights  therefor,  and  the  court 
has  no  continuing  jurisdiction  over  the  cause  or  the  parties  as  in  a 
guardianship  or  divorce  proceedings. — In  re  Lease,  99  Wash.  413,  169 
Pac.  816,  817.  An  adoption  decree  does  not  divest  the  state  of  the 
power,  acting  through  its  courts,  to  take  the  custody  of  an  adopted 
minor  from  its  foster  parent  or  parents  when  there  is  lawful  reason 
therefor,  arising  out  of  his  or  their  delinquency  with  respect  to  the 
minor,  the  foster  parents  being  in  this  respect  in  no  stronger  position 
than  would  the  natural  parents  be. — In  re  Lease,  99  Wash.  413,  169 
Pac.  816,  817. 

(8)  Contracts  for  compensation  for  support;  actions  thereon,  etc.— 
After  the  legal  adoption  of  a  minor  child  by  another  person  the  parental 
obligations  of  its  natural  parents  cease  to  exist,  and  they  are  no  more 
legally  liable  for  the  maintenance,  support  and  education  of  such  child 
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than  would  be  a  perfect  stranger.  It  follows  that  an  adopting  parent 
may  contract  with  the  natural  parents  or  with  Its  mother  and  her  sec- 
ond husband,  to  take  care  of,  support  and  educate  the  child  for  com- 
pensation as  freely  and  legally  as  such  a  contract  could  be  made  by 
the  adopting  parent  with  a  stranger  to  the  blood  of  such  child. — Mitchell 
V.  Brown,  18  Cal.  App.  117,  122  Pac.  426.  It  is  held  that,  applying  the 
principles  of  evidence  to  the  motion  for  a  nonsuit,  the  evidence  for  the 
plaintifC  must  be  taken  as  showing  that  the  agreement  for  compensation 
was  with  the  plaintlfTs  husband  as  well  as  with  his  wife,  the  child's 
mother;  that  the  care  of  the  adopted  child  can  not  be  presumed  gratu- 
itous; that  an  explanation  of  a  payment  of  fllOO  made  to  the  mother 
after  receiving  the  adopted  child,  not  connected  with  compensation 
therefor,  but  in  consideration  of  her  relinquishment  of  a  claim  against 
a  different  estate,  in  which  her  mother  and  the  adopting  parent  were 
interested,  must  be  assumed  as  true;  and  that  every  favorable  inference 
and  presumption  from  the  evidence  must  be  taken  as  true;  and  that 
the  nonsuit  can  not  be  sustained. — Mitchell  v.  Brown,  18  Cal.  App.  117, 
122  Pac.  426.  In  an  action  by  the  second  husband  of  the  mother  of  4 
child  which  had  been  legally  adopted  by  the  deceased,  after  the  mother's 
divorce  from  its  father,  and  which  had  been  committed  to  the  care  of 
the  mother  and  such  second  husband  under  an  agreement  for  compen- 
sation, which  action  was  brought  for  such  compensation  upon  a 
rejected  claim  against  the  adopting  parent's  estate,  and  in  which  the 
evidence  for  the  plaintiff  was  sufficient  to  make  a  prima  facie  case  for 
recovery.  It  was  error  to  grant  a  nonsuit  therein  at  the  close  of  the 
plaintiff's  evidence.— Mitchell  v.  Brown,  18  Cal.  App.  117,  122  Pac.  426. 
The  court  properly  allowed  evidence  on  the  cross-examination  of  the 
plaintiff  to  show  that  the  fllOO  had  been  received  from  the  adopting 
parent  by  the  mother  after  she  received  the  care  of  the  child  for  the 
purpose  of  an  Inference  that  it  was  received  in  payment  therefor,  though 
the  answer  may  show  a  purpose  foreign  thereto. — Mitchell  ¥•  Brown, 
18  Cal.  App.  117, 122  Pac.  426. 

(9)  Appeal.— Where  the  probate  court  has  granted  a  petition  for  the 
adoption  of  a  child,  such  order  Is  final  and  appealable  and  the  father 
of  the  child  may  maintain  an  appeal  from  the  order  even  though  in 
divorce  proceedings  the  custody  of  the  child  had  been  awarded  to  the 
mother. — Heydorf  v.  Cooper,  90  Kan.  511,  135  Pac.  518, 

12.  Attacking  the  order. 

(1)  In  general. — A  parent  is  not  entitled  to  the  custody  of  a  child  who 
is  old  enough  to  work  and  care  for  himself,  after  consenting  to  his 
emancipation;  but  there  is  no  basis  for  such  a  claim,  if  the  minor  is  a 
young  child  incapable  of  caring  for  himself,  although  the  parent  con- 
sented to  another's  custody  of  such  child  under  an  illegal  order  of 
adoption.— Ex  parte  Clark,  87  Cal.  638,  642,  25  Pac.  967.  Although  the 
natural  parents  of  a  child  have  acquiesced  in  the  claim  of  its  adopting 
parents  for  several  years,  they  are  not  estopped  from  asserting  their 
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Tight  to  the  custody  of  such  child  as  against  an  Illegal  order  of  adoption. 
If  the  right  to  a  traoAfer  of  a  child  from  the  custody  of  the  adopting 
parents  to  the  custody  of  its  natural  parents  is  brought  up  on  a  writ  of 
habeas  corpus,  the  court  must  take  the  record  as  it  finds  it,  and  deter- 
mine the  rights  of  the  parties  accordingly,  irrespective  of  proceedings 
taken  to  amend  the  record  of  adoption  so  as  to  make  it  conform  with 
the  law. — Ez  parte  Clark,  87  Cal.  638,  641,  25  Pac.  967.  The  validity  of 
adoption  proceedings  can  not  be  questioned  by  one  who  claims  as  the 
distributee  of  one  who  adopted  a  child  and  received  the  benefit  of  the 
relation.— Estate  of  McKeag,  141  Cal.  403,  411,  99  Am.  8t.  Rep.  80,  74 
Pac.  1039. 

(2)  Time  for  relief.— Where  a  minor  child  has  been  awarded  to  a 
person  other  than  its  parent,  in  adoption  proceedings,  of  which  the 
parent  has  been  given  no  notice  in  advance,  such  parent  may  petition 
for  relief  from  the  order  of  adoption,  if  he  proceeds  at  any  time  within 
six  months  from  the  filing  of  the  order. — Bell  v.  Krauss,  169  Cal.  387, 
146  Pac.  874. 

(3)  Collateral  attack.— A  decree  of  adoption,  valid  on  its  fftce,  is  not 
open  to  a  collateral  attack. — In  re  Pepin's  Estate;  Pepin  v.  Meyer, 
63  Mont  240,  250,  163  Pac.  104,  107.  If,  in  a  proceeding  to  con- 
test a  will  and  to  procure  revocation  of  the  probate  thereof,  the  peti- 
tioner, as'  a  means  to  the  end  in  view,  attacks  an  order  of  adoption, 
such  an  attack  la  not  direct  but  collateral. — ^In  re  Pepin's  Estate;  Pepin 
V.  Meyer,  53  Mont  240,  250,  163  Pac.  104,  107.  On  a  collateral  attack 
on  an  order  of  adoption,  in  proceedings  to  revoke  letters  of  administra- 
tion, a  recital  in  the  order  of  adoption  that  "the  petitioner  and  said 
minor  child,  and  all  persons  whose  consent  is  necessary,  have  appeared 
herein  as  provided  by  law,"  is  sufllcient  to  show  that  the  father  of  the 
child  was  present  at  the  hearing  on  the  petition  of  adoption. — EBtBte  of 
McKeag,  141  Cal.  403,  408,  99  Am.  8t  Rep.  80,  74  Pac.  1039.  An  order  of 
adoption  may  be  collaterally  attacked  on  a  writ  of  habeas  corpus  for 
want  of  notice  to  those  who  are  entitled  to  notice. — ^Beatty  v.  Daven- 
port, 45  Wash.  555,  122  Am.  8t  Rep.  937,  13  Ann.  Cas.  585,  88  Pac.  1109. 

(4)  For  fraud. — Secret  removal  of  the  child  to  another  county  by  the 
mother  and  the  institution  in  that  other  county  of  adoption  proceedings 
without  notifying  the  father,  or  the  court  that  divorce  proceedings 
were  pending  in  another  court  between  the  parents  is  a  fraud  upon  the 
court  granting  the  adoption  which  was  properly  set  aside  on  applica- 
tion of  the  father.— Miller  v.  Higglns,  14  Cal.  App.  156,  111  Pac.  403. 
A  person  who  would  avoid  an  order  of  adoption  or  other  transaction  for 
f^ud  must  show  that  he  has  rights  which  were  vested  at  the  time  and 
which  were  injuriously  affected  by  it;  one  whose  rights  accrue  after 
a  Judgment  is  rendered  can  not  attack  the  Judgment. — In  re  Pepin's 
Estate;  Pepin  v.  Meyer,  53  Mont  240,  250,  163  Pac.  104,  107. 
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(5)  Appeal. — ^Where  the  court  Is  sallBfied  of  the  fltneBs  and  propriety 
thereof  a  ruling  authorizing  an  adoption  will  not  he  reviewed  except 
for  ahuse  of  discretion,  and  where  consolidated  applications  are  heard 
for  the  adoption  of  an  orphan  by  relatives  of  the  mother,  and  for  guard- 
ianship by  relatives  of  the  father,  it  is  not  an  abuse  of  discretion  to 
deny  the  adoption  and  grant  the  guardianship  where  both  parties  are 
suitable  to  have  the  care  of  the  child. — ^In  re  Wells,  60  Wash.  618,  111 
Pac.  778.  Where  upon  the  granting  of  a  divorce  the  custody  of  a  child 
has  been  awarded  to  the  mother,  the  father  may  maintain  an  appeal 
from  an  order  of  the  probate  court  granting  a  petition  for  the  adoption 
of  the  child.— Heydorf  v.  Cooper,  90  Kan.  511,  135  Pac.  578. 

13.  What  will  not  Invalidate  proceedings. — That  the  father  of  a  boy, 
at  the  time  of  its  adoption,  made  false  statements  concerning  the  death 
of  its  mother,  or  that  the  adopting  parent  would  not  have  adopted  the 
boy  had  he  known  that  the  mother  was  living,  or  that  the  boy  after- 
wards became  incorrigible,  and  was  sent  to  the  reform  school,  and  was 
subsequently  taken  therefrom  by  his  natural  4nother,  or  that  the  plain- 
tiff did  not  subsequently,  in  one  state,  take  steps  to  adopt  the  boy, 
does  not  appear  to  render  the  adoption  had  in  another  state  illegal. — 
James  v.  James,  35  Wash.  650,  77  Pac.  1082,  1084.  Where  adoption  pro- 
ceedings in  another  state  are  alleged  to  be  void  under  the  laws  of  that 
state,  and  the  laws  of  that  state,  showing  wherein  the  adoption  is  void 
and  of  no  effect,  are  not  set  forth,  a  court,  in  determining  the  question, 
will  apply  the  lex  fori. — ^James  v.  James,  35  Wash.  650,  77  Pac.  1082, 
1084.  In  the  absence  of  any  statute  prescribing  the  manner  in  which 
a  probata  Judge's  records  shall  be  kept,  or  of  evidence  that  he  kept 
them  in  any  other  way  than  by  writing  them  out  upon  sheets  of  paper, 
the  record  of  his  office,  showing  his  consent  and  approval  of  the  adop- 
tion of  a  child,  is  sufficient,  though  such  record  is  on  a  detached  piece 
of  paper  retained  among  the  papers  of  his  office. — ^Nugent  v.  Powell, 
4  Wyo.  173,  62  Am.  St.  Rep.  17,  20  L.  R.  A.  199,  33  Pac.  23,  25.  Even  the 
failure  of  a  probate  Judge  to  do  his  duty  does  not  work  the  destruction 
of  the  rights  of  others  who  have  done  all  that  they  were  required  to  do 
in  the  matter.—Nugent  v.  Powell,  4  Wyo.  173,  62  Am.  8t.  Rep.  17,  20 
L.  R.  A.  199,  33  Pac.  23,  25.  The  surviving  heirs  and  legal  representa- 
tives of  an  adoptive  parent,  who  died  after  the  adoption  of  an  infant, 
can  not  avoid  the  legal  effect  of  the  adoption  proceedings  for  an^ 
mere  irregularities  of  clerical  mistakes,  where  the  order  of  adoption  was 
made  by  the  probate  court  at  the  request  of  the  adoptive  parent,  and 
such  order  was  acted  upon  by  all  parties  as  valid,  and  the  adoptive 
parent  took  and  kept  the  custody  and  control  of  the  adopted  infant,  and 
treated  it  as  his  own  child  for  several  years,  until  the  death  of  the 
adoptive  parent. — Cubitt  v.  Cubitt,  74  Kan.  353,  86  Pac.  475.  If  it  clearly 
appears  from  the  record  in  proceedings  had  in  the  probate  court  for  the 
adoption  of  an  infant  that  all  interested  parties  werQ  present  in  court, 
and  that  the  court  made  an  order  that  such  infant  be  adopted,  the  mere 
fact  that  the  name  of  the  infant's  mother  appears  in  the  order  of  adop- 
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tion  where  the  name  of  the  adopting  parent  should  have  heen  written 
is  immaterial,  and  will  be  disregarded,  when  it  is  clearly  apparent  from 
such  record  that  the  name  was  there  written  by  an  oversight  and  mis- 
take, and  that  the  name  of  the  adopting  parent  was  Intended. — Cubitt 
V.  Cubitt,  74  Kan.  353,  86  Pac.  475.  When  under  a  decree  of  divorce 
the  custody  of  the  children  is  given  to  the  mother  the  divorced  father 
is  not  entitled  to  notice  of  proceedings  for  the  adoption  of  one  of  the 
children.— In  re  Beers  adoption,  78  Wash.  576,  139  Pac.  629,  631.  The 
construction  of  the  statute  of  the  state  of  Washington,  holding  that  a 
divorced  father,  custody  of  children  being  given  to  the  mother,  is  not 
entitled  to  notice  of  adoption  proceedings,  is  not  unconstitutional  for 
the  right  of  a  parent  to  the  custody  of  a  child  is  not  an  absolute  right, 
but  is  subject  to  the  right  of  the  state  to  Interfere  in  the  interests  of 
the  child,  and  the  father  had  had  his  day  in  court  concerning  the 
custody  during  the  divorce  proceedings. — In  re  Beers  Adoption,  78 
Wash.  576,  139  Pac.  629,  631.  Evidence  relating  to  the  want  of  fitness 
of  an  adopting  parent  upon  the  hearing  of  a  petition  to  set  aside  the 
order  of  adoption  on  the  ground  that  the  father  had  had  no  notice 
of  the  proceedings,  the  petition  being  granted  on  that  ground,  is 
inadmissible  as  the  question  of  fitness  may  always  be  considered  in 
another  proceeding  to  determine  what  was  for  the  best  interests  of  the 
child.— In  re  Beers,  78  Wash.  576,  139  Pac.  633. 

REFERENCES.  . 

See  order  of  adoption,  subd.  6,  ante. 

14.  Adoption  In  another  state. — If  a  child  has  been  adopted  in  another 
state,  whose  laws  require  the  act  of  adoption  to  be  evidenced  by  an 
instrument  in  writing  signed  by  the  parties  consenting  to  the  adoption, 
which  instrument  must  be  acknowledged  and  recorded  in  the  county 
where  the  person  adopting  the  child  resides,  proof  of  the  adoption  can 
not  be*  made  In  another  state,  without  a  compliance  with  such  require- 
ments. The  failure  to  record  the  instrument  of  adoption  would,  of 
itself,  be  fatal  to  the  legality  of  the  proceeding. — ^James  v.  James,  35 
Wash.  650,  77  Pac.  1080.  If  a  claim  is  made  that  proceedings  in  another 
state  for  the  adoption  of  a  child  are  void  under  its  laws,  but  such  laws, 
showing  wherein  the  adoption  is  void,  are  not  set  out,  the  court,  in 
determining  the  question,  will  apply  the  law  of  the  forum. — James  v. 
James,  35  Wash.  655,  77  Pac.  1082.  The  adoption  of  a  child  in  another 
state  must  be  proved  by  the  laws  of  that  state,  and  is  must  be  shown 
that  those  laws  have  been  strictly  followed;  since  the  power  to  adopt 
children  was  unknown  to  the  common  law  and  is  a  creation  of  statute 

merely.— Estate  of  McCombs,  174  Cal.  211,  162  Pac.  897. 

* 

15.  inheritance. 

(1)  Right  of  adopted  child. — ^An  adopted  child  is  entitled  to  succeed 
by  inheritance  to  the  estate  of  th% adopting  parents. — In  re  Newman, 
75  Gal.  213,  219,  7  Am.  8t  Rep.  146,  16  Pac.  887;  Estate  of  Wardell,  57 
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Cal.  484,  491.  Where  a  child  haa  been  adopted  by  legal  proceedings, 
with  the  agreement  that  he  shall  have  the  right  to  inherit  property  of 
the  adopting  parents,  the  heirship  of  the  child  Is  established  by  the 
order  of  the  court.— Quinn  v.  Quinn,  6  S.  D.  328,  49  Am.  8t  Rep.  875, 
58  N.  W.  808.  A  child  adopted  in  a  sister  state,  in  substantial  com- 
pliance with  her  statutes,  may  inherit  lands  of  the  deceased  adopting 
parents  in  this  state,  on  equal  terms  with  a  child  of  such  parents  born 
in  wedlock;  and  the  heirs  of  an  adopted  daughter  may  inherit,  through 
her,  a  share  of  the  estate  of  the  deceased  adopting  parent  as  if  it  were 
his  own  child  bom  in  wedlock;  and  it  may  inherit  property  in  other 
states  than  that  in  which  the  adoption  was  had  from  its  adopting 
parent.1— Gray  v.  Holmes,  67  Kan.  217,  33  L.  R.  A.  207,  45  Pac.  596. 
Where  adoption  proceedings  are  regulated  by  statute,  the  right  of 
children  to  inherit  can  only  be  acquired  through  adoption  by  a  sub« 
stantlal  compliance  with  the  provisions  of  the  statute. — ^Ez  parte  Clark, 
87  Cal.  638,  25  Pac.  967.  If  a  testator  dies,  leaving  a  will  in  which  no 
reference  is  made  to  an  adopted  child,  and  such  omission  Is  not  ex- 
pressed on  the  face  of  the  will  to  have  been  intentional,  such  child 
is  entitled  to  share  in  the  testator's  estate,  the  same  as  if  he  had  died 
intestate. — Estate  of  Wardell,  57  Cal.  484,  491.  If  a  mother's  consent 
to  the  adoption  of  her  child  is  gained  under  an  agreement  that  such 
child  shall  have  a  share  of  the  property  of  the  adopting  parent,  it  can 
not  be  deprived  of  its  right  to  such  property  by  will,  or  by  any  subse- 
quent fraudulent  disposition  thereof. — Quinn  v.  Quinn,  5  S.  D.  328,  49 
Am.  8t  Rep.  875,  58  N.  W.  808.  A  pretermitted  adopted  child  is 
entitled  to  a  share  In  a  testator's  estate,  the  same  as  if  he  had  died 
intestate.— Van  Brocklin  v.  Wood,  38  Wash.  384,  80  Pac.  530,  532.  To 
establish  heirship  under  acts  providing  for  the  adoption  of  children, 
the  enactments  must  be  looked  to  to  ascertain  the  rights  of  the  plain- 
tiff. A  child  may  be  adopted  by  one  parent  and  not  by  another,  %nd  the 
rights  thus  acquired  would  be  simply  rights  in  the  estate  of  the  adopt- 
ing parent,  and  would  leave  the  right  of  inheritance  as  to  non-adopting 
parent  wholly  unaffected  by  the  act  of  adoption.  Hence  where  an  act 
of  the  legislature  gives  one  certain  rights  as  the  adopted  child  of  a 
husband,  but  does  not  make  such  child  the  natural  heir  of  the  wife,  or 
give  the  child  any  inheritable  rights  as  the  daughter  of  such  wife, 
the  act  can  not  be  extended,  and  the  child,  though  adopted  by  one 
of  its  parents,  does  not  thereby  become  entitled  to  inherit  from  the 
other. — ^Webb  v.  Jackson,  6  Colo.  App.  211,  40  Pac.  467.  The  words 
"living  issue"  as  used  in  the  amendment  of  1891  of  the  act  concerning 
descents  and  distributions  were  employed  by  the  Kansas  legislature 
in  the  sense  of  living  children  and  hence  an  adopted  child  of  a  prior 
deceased  daughter  of  an  intestate  does  inherit  a  portion  of  the  estate 
of  such  intestate  through  her  adopting  mother. — ^Riley  v.  Day,  88  Kan. 
603.  44  L.  R.  A.  (N.  S.)  296,  129  Pac.  524.  Where  the  law  under  which 
a  child  is  adopted  limits  its  rightibf  inheritance  to  the  estate  of  the 
adoptive  parents,  such  child  can  not,  after  the  death  of  its  adoptive 
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father,  inherit  from  the  deceased  brother  of  such  adoptive  father,  or 
his  other  collateral  kindred. — Boaz  v.  Swinney,  79  Kan.  332,  99  Pac.  621. 
An  adopted  child  has  no  right  of  inheritance  from  its  adopted  parents 
other  than  those  given  by  the  law  under  which  it  was  adopted.  Boaz 
V.  Swinney,  79  Kan.  332,  99  Pac.  621.  As  the  right  of  inheritance  is 
purely  a  matter  of  statutory  regulation,  so  is  the  subject  of  the  adop- 
tion of  children  and  the  rights  and  obligations  springing  therefrom. — 
In  re  Jobson's  BsUte,  164  Cal.  312,  43  L.  R.  A.  (N.  S.)  1062,  128  Pac. 
938.  A  person  who  makes  an  enforceable  promise  to  adopt  a  child, 
and  so  make  the  child  his  heir,  does  not  thereby  bind  himself  to  leave 
property  for  the  child  to  inherit,  or  to  restrain  himself  from  disposing 
of  property  during  his  lifetime  in  any  way  he  sees  fit,  acting  in  good 
faith. — Maloney  v.  Cameron,  99  Kan  70,  161  Pac.  1180.  An  adopted 
child  has  precedence  over  collateral  heirs  under  the  laws  of  succession. 
—In  re  Pepin's  Estate;  Pepin  v.  Meyer,  53  Mont.  240,  250;  163  Pac.  104. 
The  right  of  inheritance  is  not  necessarily  Incident  to  the  relationship 
of  parent  and  child;  hence,  it  is  not  necessarily  incident  to  the  relation- 
ship of  adoption;  an  adopted  child  does  not  have  the  right  to  inherit 
from  his  adopting  parent  xmless  the  statute  under  which  he  is  adopted 
gives  that  right  to  him.— Jacobs  v.  Duncan  (Okla.),  181  Pac.  936,  937. 

(2)  Illegitimate  children. — The  law  has  established  cognatio  rela- 
tions between  illegitimate  children  acknowledged  or  adopted  by  their 
father  and  legitimate  children,  and  either  is  as  capable  of  inheriting 
as  the  other. — ^Estate  of  Wardell,  57  Cal.  484,  491.  One  of  the  objects 
of  adoption,  and  of  legitimatizing  by  adoption,  is  to  give  the  capacity 
of  inheritance.  In  re  Jessup,  81  CaL  408,  422,  6  L.  R.  A.  594,  21  Pac.  976, 
22  Pac.  742,  1028.  Where  the  right  of  succession  to  the  estate  of  a 
deceased  person  depends  upon  the  legitimation  of  illegitimate  children 
of  the  deceased  under  section  230  of  the  Civil  Code,  and  an  adversary 
verdict  was  found  upon  questions  submitted,  that  deceased  was  the 
father  of  each  child,  that  he  publicly  acknowledged  each  during  its 
minority  as  his  own  child,  that  he  received  each  into  his  family  as  his 
own  child  and  that  he  otherwise  treated  each  child  during  its  minority 
as  if  it  were  his  legitimate  child,  and  the  trial  court  adopted  these 
findings  as  its  own,  such  findings  ars  sulficlent  to  establish  the  right 
of  succession;  and  the  main  question  first  to  be  considered  is  the 
assigned  insufllciency  of  the  evidence  to  support  them. — Estate  of 
Gird,  157  Cal.  534,  137  Am.  8t  Rep.  131,  108  Pac.  499.  If,  during  the 
existence  of  a  marriage,  the  wife  has  children  and  the  husband  acknowl- 
edges them  as  his  children,  and  treats  them  as  his  during  his  lifetime, 
they  become  his  lawful  heirs,  and  others  can  not  prove,  after  his  death, 
that  such  children  were  illegitimate.— State  v.  ClifCord,  81  Wash.  324, 
Ann  Gas.  1916D,  329, 142  Pac.  472. 

(3)  Agreement  of  adoption. — If  an  agreement  of  adoption  by  which 
the  adopting  parent  "covenants  and  undertakes  to  give"  the  adopted 
child  the  same  rights  in  her  estate  after  lier  decease  as  though  the 

Probate  Law— ^ 
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child  were  her  natural  child,  is  not  sufficient  of  Itself  to  confer  the  right 
of  inheritance,  the  statute  gives  the  agreement  full  force  and  efCect 
in  that  regard  by  clothing  the  adopted  child  with  the  right  of  inheri- 
tance.— Leialoha  y.  Walters,  21  Haw.  304. 

(4)  Rights  of  adopting  parent. — An  adopted  child  acquires  no  greater 
right  than  a  natural  child,  that  of  inheritance,  and  adoption  does  not 
deprive  the  adoptive  parent  of  the  right  to  dispose  of  his  property  by 
will  unless  he  is  deprived  of  such  right  by  a  contract  binding  him  to 
give  his  property  to  his  adopted  child. — Forsyth  v.  Howard,  41  Nev. 
305«  314,  170  Pac.  21.  If  the  act  of  adoption  confers  upon  the  child 
the  right  to  succeed  to  the  estate  of  the  adopting  parent  in  like  manner 
as  a  child  of  the  blood,  it  must  follow  that,  upon  the  death  of  the  child, 
the  adopting  parent  is  entitled  to  inherit  as  a  parent.  To  hold  that, 
although  the  relation  of  parent  and  child  existed  between  such  parent 
in  blood,  and  that  such  relation  was  supplanted  by  the  new  relation 
created  by  the  adoption,  but  that  nevertheless  upon  the  death  of  the 
foster  parent  such  former  relation  was  revived,  would  be  to  make, 
rather  than  to  construe,  a  statute.  Once  the  conclusion  is  reached  that 
the  effect  of  adoption  in  the  code  is  to  substitute  the  adopting  parent  for 
the  parent  by  blood,  this  conclusion  must  be  given  its  logical  resulta. — 
In  re  Jobson's  Estate,  164  Cal.  312,  43  L.  R.  A.  (N.  S.)  1062,  128  Pac. 
938-940.  The  statutes  of  Colorado  make  an  adopted  child  an  heir  of 
the  adopting  parent,  and  the  adopting  parent  an  heir  of  the  child,  if 
he  dies  without  marriage  or  issue;  but  this  latter  provision  does  not 
apply  to  the  heirs  of  the  adopting  parent,  as  the  relation  created  by 
adoption  is  regarded  as  personal  between  the  adopting  parent  and 
adopted  child.— Russell  v.  Jordan,  68  Colo.  445,  460,  Ann.  Cas.  1916C, 
760,  147  Pac.  693.  The  statute,  relating  to  adoption,  makes  the  adopted 
child  an  heir  of  the  adopting  parent,  and  provides  that,  if  the  adopted 
child  shall  die  without  marriage  or  issue,  his  estate  shall  go  to  the 
adopting  parent;  the  provision  does  not,  however,  apply  to  the  heirs 
of  the  adopting  parent,  and  as  to  them  the  general  law  of  descent 
applies.— Russell  v.  Jordan,  68  Colo.  446,  Ann.  Cas.  1916C,  760,  147 
Pac.  693. 

(5)  Children  of  adopting  parent. — The  children  of  an  adopting  father 
do  not,  under  the  Colorado  statute,  inherit  from  the  adopted  child;  the 
relation  created  by  adoption  is  regarded  as  personal  between  the  adopt- 
ing parent  and  adopted  child;  hence,  the  right  of  children  of  the  adopt- 
ing parent  to  inherit  is  governed  by  the  general  law  of  descent. — Russell 
V.  Jordan,  68  Colo.  446,  460,  Ann.  Cas.  1916C,  760,  147  Pac.  693. 

REFERENCES. 

Inheritance  by  adopted  children. — See  note  on  "Succession,"  post 
Inheritance  by  illegitimate  children. — See  subd.  9,  ante.  Right  of 
adopted  children  to  inherit— See  note  118  Am.  8t  Rep.  684-688.  Right 
of  adopted  child  to  Inherit  property  from  a  relative  of  its  adoptive 
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parent— See  notes  L.  R.  A.  (N.  S.)  117-123,  33  L.  R.  A.*(N.  S.)  139. 
Inheritance  from  adopted  child. — See  note  17  L.  R.  A.  437.  Power  to 
give  child  under  existing  adoption  right  to  inherit  from  parent  or 
parent's  relatives. — See  note  35  L.  R.  A.  (N.  S.)  216.  Descent  and 
distribution  of  property  of  adopted  child. — See  note  43  L.  R.  A.  (N.  S.) 
1056.  Right  of  child  adopted  in  other  state  to  take  under  local  statute 
of  descent  and  distribution.^ee  note  21  L.  R.  A.  (N.  S.)  679,  25  L.  R.  A. 
(N.  S.)  1285. 

16.  Specific  performance. — ^Where  a  man  and  his  wife,  who  have  no 
children,  orally  agree  that,  in  consideration  of  a  young  girl  becoming 
a  member  of  the  family,  and  giving  to  them  love,  obedience,  and  ser- 
vice, they  would  rear  and  treat  her  as  their  own  child,  and  at  their 
death  leave  her  all  of  thefr  property,  and  there  is  full  and  faithful  per- 
formance of  the  agreement  by  the  girl,  such  agreement  will  be  enforced 
by  a  court  of  equity,  providing  there  are  no  circumstances  of  conditions 
which  would  render  enforcement  inequitable. — Bichel  v.  Oliver,  77 
Kan.  696,  95  Pac.  396,  397.  In  a  case  where  the  steps  leading  up  to 
the  complete  adoption  of  a  minor  child  have  fallen  short  in  respect 
of  only  a  tecbnicallty  in  following  the  statute,  the  child  having  been 
practically  taken  by  the  person  applying  to  adopt  him  and  having  for 
years  looked  to  this  person  as  his  parent  to  all  intents  and  purposes, 
equity,  which  considers  things  as  done  which  ought  to  have  been  done, 
and  which  countenances  contracts  such  as  this,  gives  the  right  to 
enforce  specific  performance  in  favor  of  ttie  adopted  persons  and  those 
claiming  under  them. — ^Barney  v.  Hutchinson  (N.  M.),  177  Pac.  890. 
The  court  recognizes  the  frequency  of  fraudulent  claims  of  adoption  of 
children  under  oral  promise  to  parents  to  dispose  of  their  property  by 
will  in  favor  of  such  children;  but  recognizes  also  the  duty  of  trial 
courts  to  discriminate,  since  such  claims  are  not  all  fraudulent.  Courts 
must  see  to  it  that  witnesses  are  telling  the  truth. — Cathcart  v.  Myers, 
97  Kan.  727,  156  Pac.  751.  On  a  contention  that  decedents  agreed  to 
adopt  the  plaintiff  and  make  him,  on  their  deaths,  the  owner  of  what- 
ever property  they  might  leave,  the  court  held  nothing  to  have  been 
proved  except  the  agreement  to  adopt — Forsyth  v.  Howard,  41  Nev. 
305, 170  Pac.  21.  Where  there  has  been  no  attempt  at  a  legal  adoption, 
but  only  an  agreement  between  the  parent  of  a  female  child  and  the 
other  person,  whereby,  in  consideration  of  the  former's  relinquishing 
the  child,  the  latter,  having  no  children  of  his  own,  stipulated  to  receive, 
keep,  and  care  for  her  as  his  own  child  to  all  intents  and  purposes,  and 
adopt  her  and  make  her  his  heir  at  law,  the  child,  on  the  death  of  such 
person,  may  prove  that  she  lived  with  him  as  his  daughter,  took  his 
name,  and  behaved  dutifully  toward  him  till  his  death,  and  was  treated 
as  a  daughter  by  him,  and  may  successfully  claim  his  property,  as 
against  collateral  heirs,  on  making  such  proot — ^Jacks  v.  Masterson, 
99  Kan.  89,  160  Pac.  1002. 
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REFERENCES. 

Adoption  by  one  person  of  the  children  of  another. — See  note  39  Am. 
8t  Rep.  210-231,  Kerr's  Cai.  Civ.  Code,  §§  221-230,  and  notes.  Specific 
performance  of  contract  to  make  a  will. — See  note  on  executory  con- 
tracts of  deceased,  following  table  after  |  610,  post.  Enforceability  of 
contract  to  give  child  share  of  estate  in  consideration  of  the  surrender  of 
the  child  to  promisor,  as  affected  by  noncompliance  with  the  statute 
prescribing  mode  of  adoption. — See  note  46  L.  R.  A.  (N.  S.)  1134. 

17.  Hawaii. — In  the  Hawaiian  Islands  there  have  been  two  classes 
of  adoption:  one  oral,  by  ancient  custom  before  the  existence  of  written 
law,  and  the  other  under  the  written  law,  which  requires  the  execution 
and  recording  of  an  agreement  in  writing.  But  a  right  of  inheritance 
in  the  adopted  child  is  not  a  necessary  result  of  adoption  by  either 
method,  unless  such  right  is  clearly  defined  and  proved,  or  expressed 
in  the  written  agreement. — Mellish  v.  Bal,  8  Haw.  123,  127;  Estate  of 
Maughan,  3  Haw.  262,  270;  Estate  of  Nakuapa,  8  Haw.  410,  415;  Wei 
See  V.  Young  Sheong,  3  Haw.  489,  495;  Estate  of  Wilhelm,  13  Haw.  206, 
211;  citing  former  cases.  An  oral  adoption,  however,  where  it  is  clearly 
proved  to  have  been  an  adoption  as  heir,  may  include  a  right  of  inheri- 
tance in  the  adopted  child. — ^Estate  of  Nakuapa,  3  Haw.  342,  347;  Kia- 
iaina  v.  Kahanu,  3  Haw.  368,  369.  Where  the  law  requires  agreements 
of  adoption  to  be  in  writing  and  recorded,  proof  of  a  compliance  with 
these  requirements  is  necessary  to  a  valid  adoption. — Abenela  v.  Kail- 
ikole,  2  Haw.  660,  662.  A  written  agreement  of  adoption,  executed  but 
not  recorded  until  after  the  death  of  the  adopting  parent,  is  invalid. — 
Black  V.  Castle,  7  Haw.  273,  275.  An  adoptive  father  does  not  inherit 
the  property  of  an  adopted  child. — Estate  of  Namauu,  3  Haw.  484,  486. 
A  decree  of  adoption,  by  a  court  of  competent  jurisdiction,  can  not  be 
impeached  collaterally  on  account  of  informality  of  the  record. — ^Paris 
v.  Kialoha»  11  Haw.  450,  452. 

REFERENCES. 

Inheritance  by  adopted  children. — See  note  on  Succession,  following 
table  after  §  41,  post  Contractual  relation  -  independent  of  the  law  of 
adoption. — See  note  on  specific  performance  of  executory  contracts  of 
deceased,  following  §  610,  post. 

18.  Adoption  of  adults. — ^The  adoption  of  adults  is  not  authorized  by 
statute  in  Hawaii. — Souza  v.  Sao  Martinho  Society,  24  Haw.  643;  over- 
ruling Souza  V.  Lusitana  Society,  24  Haw.  396. 

19.  Agreement  to  adopt. — An  ag^reement  of  adoption,  executed  before 
but  not  recorded  until  after  a  guardian  had  been  appointed  for  the  child, 
is  not  effective  as  against  the  guardian's  right  to  the  custody  of  the 
child.— Wikoli,  re,  23  Haw.  241,  243.  Although  the  approval  of  the 
county  probate  Judge  is  an  indispensable  feature  of  a  statutory  adop- 
tion, a  written  agreement  to  adopt  between  the  parents  of  the  child  and 
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persons  wishing  to  adopt  it,  may,  if  supported  by  a  sufficient  consider- 
etion,  and  followed  by  the  child's  living  with  these  persons,  taking 
their  name  and  being  treated  as  their'child,  gives  the  child  an  enforce- 
able claim  against  the  estates  of  said  persons,  but  no  right  to  inherit — 
Maloney  v.  Cameron,  98  Kan.  620, 169  Pac.  19;  see  same  case  on  rehear- 
ing, 99  Kan.  70,  424.  677,  161  Pac.  1180. 

20.  Welfare  of  child. — The  welfare  of  the  child  is  the  first  thing  to 
be  considered  in  adoption  proceedings. — In  re  Potter,  85  Wash.  617, 
149  Pac.  23.  In  a  petition  for  the  adoption  of  a  minor  the  all  important 
factor  in  the  determination  of  the  question  is  the  welfare  of  the  child. 
The  matter  of  adoption  rests  in  the  sound  discretion  of  the  court  and 
in  the  exercise  of  that  discretion  information  from  all  proper  sources 
should  be  sought  by  the  one  who  must  determine  the  matters  so 
momentous  to  the  infant  A  denial  of  a  petition  to  adopt  will  not  be 
disturbed  on  appeal  without  the  showing  of  a  very  grave  abuse  of  dis- 
cretion by  the  court. — ^In  re  Bewley,  a  minor,  167  Cal.  8,  138  Pac.  689; 
In  re  Fields,  56  Wash.  259,  105  Pac.  466. 

21.  Appeal  and  habeas  corpus. — The  trial  Judge  who  has  heard  all 
the  testimony  relative  to  the  rejection  of  her  illegitimate  child  by  a 
prostitute  and  the  circumstances  of  the  child's  being  taken  by  others 
to  be  cared  for  is  entitled  to  have  his  determination  respected  by  a 
reviewing  court — ^In  re  Lew  Choy  Foon,  173  Cal.  159,  159  Pac.  440.  In 
the  absence  of  findings  of  fact  or  any  statement  of  facts  touching  the 
question,  the  court  on  appeal  from  an  order  vacating  and  setting  aside 
a  decree  of  adoption,  can  not  review  the  facts. — ^In  re  Lease,  99  Wash. 
413,  169  Pac.  816.  Where  an  order  permitting  the  adoption  of  a  minor 
child,  without  the  consent  of  its  mother,  is  appealed  from,  the  appellate 
court  can  not  direct  the  restoration  of  the  child  to  its  mother,  on 
reversal  of  the  order,  but  her  remedy  is  to  obtain  possession  of  the 
child  under  habeas  corpus  proceedings. — Matter  of  Cosza,  163  Cal.  514, 
Ann.  Cas.  1914A,  214, 126  Pac  161. 
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17.  What  law  governs. 


§  15.    Definitioii  of. 

Succession  is  the  coming  in  of  another  to  take  the 
property  of  one  who  dies  without  disposing  of  it  by  will. 
—Kerr's  Cyc.  Civ.  Code,  %  1383. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Idaho* — Compiled  Statutes  of  1919,  eectlon  7791. 

Montana*— Revised  Codes  of  1907,  section  4818. 

New  Mexico — Statutes  of  1916,  section  1837. 

North  Dakota* — Compiled  Laws  of  1913,  section  5741. 

Oklahoma* — Revised  Laws  of  1910,  section  8416. 

South  Dakota* — Compiled  Laws  of  1913,  volume  II,  page  192,  8eo> 

tion  1092. 

Utah*— Compiled  Laws  of  1907,  section  2824. 


§  16.    Estate  passes  to  whom. 

The  property,  both  real  and  personal,  of  one  who  dies 
without  disposing  of  it  by  will,  passes  to  the  heirs  of  the 
intestate,  subject  to  the  control  of  the  probate  court,  and 
to  the  possession  of  any  administrator  appointed  by 
that  court,  for  the  purposes  of  administration. — Kerr's 
Cyc.  Civ.  Code,  %  1384. 
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ANALOiSOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Hawaii— ReviBed  Laws  of  19^15»  eection  8243. 
Idaho* — Compiled  Statutes  of  1919,  section  7792. 
Montana* — ^Revised  Codes  of  1907,  section  4819. 
New  Mexico — Statutes  of  1915,  section  1837. 
North  Dakota* — Compiled  Laws  of  1913,  section  5742. 
Oklahoma* — ^Revised  Laws  of  1910,  section  8417. 
South  Dakota* — Compiled  Laws  of  1918,  section  3899. 
Utah* — Compiled  Laws  of  1907,  section  2825. 
Washington — ^Remington's  1915  Code,  section  136(^ 


§  17.    Snccession  to  and  distribution  of  property. 

When  any  person  having  title  to  any  estate  not  other- 
wise limited  by  marriage  contract,  dies  without  disposing 
thereof  by  will,  it  is  succeeded  to  and  must  be  distributed, 
unless  otherwise  expressly  provided  in  this  code  and  the 
Code  of  Civil  Procedure,  subject  to  the  payment  of  his 
debts^  in  the  following  maimer : 

1.  If  the  decedent  leaves  a  surviving  husband  or  wife, 
and  only  one  child,  or  the  lawful  issue  of  one  child,  in 
equal  shares  to  the  surviving  husband,  or  wife  and  child, 
or  issue  of  such  child.  If  the  decedent  leaves  a  surviv- 
ing husband  or  wife,  and  more  than  one  child  living,  or 
one  child  Uving  and  the  lawful  issue  of  one  or  more  de- 
ceased children,  one-third  to  the  surviving  husband  or 
wife,  and  the  remainder  in  equal  shares  to  his  children 
and  to  the  lawful  issue  of  any  deceased  child,  by  right 
of  representation;  but  if  there  is  no  child  of  decedent 
living  at  his  death,  the  remainder  goes  to  aU  of  his  lineal 
descendants ;  and  if  all  of  the  descendants  are  in  the  same 
degree  of  kindred  to  the  decedent,  they  share  equally, 
otherwise  they  take  according  to  the  right  of  represen- 
tation, n  the  decedent  leaves  no  surviving  husband  or 
wife,  but  leaves  issue,  the  whole  estate  goes  to  such  issue ; 
and  if  such  issue  consists  of  more  than  one  child  living, 
or  one  child  living  and  the  lawful  issue  of  one  or  more 
deceased  children,  then  the  estate  goes  in  equal  shares  to 
the  children  living,  or  to  the  child  living  and  the  issue  of 
the  deceased  child  or  children  by  right  of  representation ; 
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2.  If  the  decedent  leaves  no  issue,  the  estate  goes  6ne- 
half  to  the  surviving  husband  or  wife,  and  the  other  half 
to  the  decedent's  father  and  mother  in  equal  shares,  and 
if  either  is  dead  the  whole  of  said  half  goes  to  the  other. 
If  there  is  no  father  or  mother,  then  one-half  goes  in 
equal  shares  to  the  brothers  and  sisters  of  decedent  and 
to  the  children  or  grandchildren  of  any  deceased  brother 
or  sister  by  right  of  representation.  K  the  decedent 
leaves  no  issue,  nor  husband  nor  wife,  the  estate  must  go 
to  his  father  and  mother  in  equal  shares,  or  if  either  is 
dead  then  to  the  other ; 

3.  If  there  is  neither  issue,  husband,  wife,  father,  nor 
mother  then  in  equal  shares  to  the  brothers  and  sisters  of 
decedent  and  to  the  children  or  grandchildren  of  any 
deceased  brother  or  sister,  by  right  of  representation ; 

4.  If  the  decedent  leaves  a  surviving  husband  or  wife, 
and  neither  issue,  father,  mother,  brother,  sister,  nor  the 
children  or  grandchildren  of  a  deceased  brother  or  sister, 
the  whole  estate  goes  to  the  surviving  husband  or  wife ; 

5.  If  the  decedent  leaves  neither  issue,  husband,  wife, 
father,  mother,  brother,  nor  sister,  the  estate  must  go  to 
the  next  of  kin,  in  equal  degree,  excepting  that,  when 
there  are  two  or  more  collateral  kindred,  in  equal  degree, 
but  claiming  through  different  ancestors,  those  who  claim 
through  the  nearest  ancestor  must  be  preferred  to  those 
claiming  through  an  ancestor  more  remote; 

6.  If  the  decedent  leaves  several  children,  or  one  child 
and  the  issue  of  one  or  more  children,  and  any  such  surviv- 
ing child  dies  under  age  and  not  having  been  married,  all 
the  estate  that  came  to  the  deceased  child  by  inheritance 
from  such  decedent  descends  in  equal  shares  to  the  other 
children  of  the  same  parent  and  to  the  issue  of  any  such 
other  children  who  are  dead,  by  right  of  representation ; 

7.  If,  at  the  death  of  such  child,  who  dies  under  age, 
not  having  been  married,  all  the  other  children  of  his 
parents  are  also  dead,  and  any  of  them  has  left  issue,  the 
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estate  that  came  to  such  child  by  inheritance  from  his 
parent  descends  to  the  issue  of  all  other  children  of  the 
same  parent;  and  if  all  the  issue  are  in  the  same  degree 
of  kindred  to  the  child,  they  share  the  estate  equally, 
otherwise  they  take  according  to  the  right  of  represen- 
tation; 

8.  If  the  deceased  is  a  widow,  or  widower,  and  leaves 
no  issue,  and  the  estate,  or  any  portion  thereof,  was  com- 
mon property  of  such  decedent  and  his  or  her  deceased 
spouse,  while  such  spouse  was  living,  such  property  goes 
in  equal  shares  to  the  children  of  sudi  deceased  spouse 
and  to  the  descendants  of  such  children  by  right  of  repre- 
sentation, and  if  none,  then  one-half  of  such  common 
property  goes  to  the  father  and  mother  of  such  decedent 
in  equal  shares,  or  to  the  survivor  of  them  if  either  be 
dead,  or  if  both  be  dead,  then  in  equal  shares  to  th« 
brothers  and  sisters  of  such  decedent  and  to  the  descen 
dants  of  any  deceased  brother  or  sister  by  right  of  repre 
sentation,  and  the  other  half  goes  to  the  father  and  mother 
of  such  deceased  spouse  in  equal  shares,  or  to  the  sur- 
vivor of  them  if  either  be  dead,  or  if  both  be  dead,  then  in 
equal  shares  to  the  brothers  and  sisters  of  such  deceased 
spouse  and  to  the  descendants  of  any  deceased  brother 
or  sister  by  right  of  representation. 

If  the  estate,  or  any  portion  thereof,  was  separate 
property  of  such  deceased  spouse,  while  living,  and  came 
to  such  decedent  from  such  spouse  by  descent,  devise,  or 
bequest,  such  property  goes  in  equal  shares  to  the  chil- 
dren of  such  spouse  and  to  the  descendants  of  any  de- 
ceased child  by  right  of  representation,  and  if  none,  then 
to  the  father  and  mother  of  such  spouse,  in  equal  shares, 
or  to  the  survivor  of  them  if  either  be  dead,  or  if  both 
be  dead,  then  in  equal  shares  to  the  brothers  and  sisters 
of  such  spouse  and  to  the  descendants  of  any  deceased 
brother  or  sister  by  right  of  representation. 

9.  If  the  decedent  leaves  no  husband,  wife,  or  kindred, 
and  there  are  no  heirs  to  take  his  estate  or  any  portion 
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thereof,  under  subdivision  eight  of  this  section,  the  same 
escheats  to  the  state  for  the  support  of  the  common 
schools.— jK'err '5  Gyc.  Civ.  CodCj  §1386. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
No  identical  statute  found. 
Alaska — Laws  of  1917,  chapter  46,  page  82;  amending  subdiYislons 

2  and  3  of  section  694,  Compiled  Laws  of  1913. 
Arizona — ^Revised  Statutes  of  1913,  paragraphs  1091-1106. 
Colorado — Laws  of  1916,  chapter  174,  page  498;   amending  Mills's 

Statutes  of  1912,  section  7838. 
Hawaii — Revised  Laws  of  1916,  section  3243. 
Idaho — Compiled  Statutes  of  1919,  section  7793. 
Kansa»— General  Statutes  of  1916,  sections  3831,  3841,  3843,  3844, 

3864. 
Montana — ^Revised  Codes  of  1907,  section  4820. 
Nevada — ^Revised  Laws  of  1912,  section  6116,  as  amended  by  Statutes 

of  1913,  chapter  70,  page  66;  by  Statutes  of  1916,  chapter  130,  page 

149;  and  by  Statutes  of  1917,  chapter  33,  page  37. 
New  Mexico — Statutes  of  1916,  section  1838. 
North  Dakota — Compiled  Laws  of  1913,  section  6743. 
Oklahoma— Revised  Laws  of  1910,  section  8418. 
Oregon — Lord's  Oregon  Laws,  section  7348;   as  amended  by  Laws 

of  1918,  chapter  39,  page  72. 
South  Dakota — Compiled  Laws  of  1913,  section  3401. 
UUh— Compiled  Laws  of  1907,  sections  2826,  2828. 
Washington — ^Remington's  1916  Code,  sections  1341,  1364. 
Wyoming--Compiled  Statutes  of  1910,  sections  3137,  6727;  Laws  of 

1916,  chapter  4,  page  4. 

§  18«    Illegitimate  children  to  inherit  in  certain  events. 

Every  illegitimate  child  is  an  heir  of  the  person,  who, 
in  writing,  signed  in  the  presence  of  a  competent  wit- 
ness, acknowledges  himself  to  be  the  father  of  such  child ; 
and  in  all  cases  is  an  heir  of  his  mother ;  and  inherits  his 
or  her  estate,  in  whole  or  in  part,  as  the  case  may  J)e,  in 
the  same  manner  as  if  he  had  been  born  in  lawful  wed- 
lock ;  but  he  does  not  represent  his  father  or  mother  by 
inheriting  any  part  of  tiie  estate  of  his  or  her  kindred, 
either  lineal  or  collateral,  unless,  before  his  death,  his 
parents  shall  have  intermarried,  and  his  father,  after 
such  marriage,  acknowledges  him  as  his  child,  or  adopts 
him  into  his  family ;  in  which  case  such  child  and  all  the 
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legitimate  children  are  considered  brothers  and  sisters, 
and  on  the  death  of  either  of  them,  intestate,  and  without 
issue,  the  others  inherit  his  estate,  and  are  heirs,  as  here- 
inbefore provided,  in  like  manner  as  if  all  the  children 
had  been  legitimate;  saving  to  the  father  and  mother, 
respectively,  their  rights  in  the  estates  of  all  the  chil- 
dren in  like  manner  as  if  all  had  been  legitimate.  The 
issue  of  all  marriages  null  in  law,  or  dissolved  by  divorce, 
are  legitimate. — Kerr's  Cyc.  Civ.  Code,  %  1387. 

ANALOGOUS  AND  IDENTICAL  STATUTES, 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  597. 

Arizona — ^Revised  Statutes  of  1913,  paragraph  1104. 

Colorado— Mills's  Statutes  of  1912,  sections  7844,  7845, 

Hawaii— Revised  Laws  of  1915,  section  3248. 

Idaho*— Compiled  Statutes  of  1919,  section  7794. 

Kansas — General  Statutes  of  1915,  sections  3845,  3846. 

Montana* — ^Reylsed  Codes  of  1907,  section  4821. 

Nevada— Revised  Laws  of  1912,  section  6117. 

New  Mexico — Statutes  of  1915,  sections  1851,  1852. 

North  Dakota* — Compiled  Laws  of  1913,  section  6745. 

Oklahoma* — ^Revised  Laws  of  1910,  section  8420. 

Oregon — Lord's  Oregon  Laws,  section  7351. 

South  Dakota*— Compiled  Laws  of  1913,  section  3403. 

UUh— Compiled  Laws  of  1907,  section  2833. 

Washington — Remington's  1915  Code,  section  1845. 

Wyoming— Compiled  Statutes  of  1910,  sections  5731,  5732. 

§  19.    Succession  to  property  of  illegitimate  child. 

The  estate  of  an  illegitimate  child,  who  has  been  legiti- 
mated by  the  subsequent  marriage  of  its  parents,  or 
adopted  by  the  father  as  provided  by  section  two  hundred 
and  thirty,  and  who  dies  intestate,  is  succeeded  to  as  if 
he  were  bom  in  lawful  wedlock.  If  such  child  has  not 
been  so  legitimated  or  adopted,  his  estate  goes  to  his  law- 
ful issue,  or,  if  he  leaves  no  issue,  to  his  mother,  or  in 
case  of  her  decease,  to  her  heirs  at  law — Kerr's  Cyc.  Civ. 
Code,  %  1388. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  Identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  598. 
Colorado— MUls'B  Statutes  of  1912,  section  7847. 
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Hawaii — ^Revised  Laws  of  1915,  section  3249« 
Idaho—Compiled  Statutes  of  1919,  section  7796. 
Kansas — General  Statutes  of  1916,  section  3847. 
Montana— Revised  Codes  of  1907,  section  4822, 
Nevada — Revised  Laws  of  1912,  section  6118. 
North  Dakota — Compiled  Laws  of  1913,  section  5748. 
Oklahoma— Revised  Laws  of  1910,  section  8421. 
Oregon — ^Lord's  Oregon  Laws,  section  7352. 
South  Dakota — Compiled  Laws  of  1913,  section  8404. 
Utah — Compiled  Laws  of  1907,  section  2834. 
Washington — ^Remington's  1916  Code,  section  1346. 
Wyoming — Compiled  Statutes  of  1910,  section  5783, 

§  20.    Degree  of  kindred,  how  computed. 

The  degree  of  kindred  is  established  by  the  nnmber  of 
generations,  and  each  generation  is  called  a  degree. — 
Kerr's  Cyc.  Civ.  Code,  %  1389. 

ANALOGOUS  AND  IDENTICAL  STATUTES* 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  599. 
Idaho — Ck>mplled  Statutes  of  1919,  section  7796. 
Montana*-~ReTlsed  Codes  of  1907,  section  4823, 
Nevada— Revised  Laws  of  1912,  section  6119. 
New  Mexico — Statutes  of  1916,  section  1854. 
North  Dakota^ — Compiled  Laws  of  1913,  section  6747*        , 
Oklahoma^— Revised  Laws  of  1910,  section  8422. 
Oregon — Lord's  Oregon  Laws,  section  7353. 
South  Dakota* — Compiled  Laws  of  1913,  section  3406. 
Utah*— Compiled  Laws  of  1907,  section  2835. 
Waahinoton— Remington's  1915  Code,  section  1847, 

§21.    Same.  Gollateralline. 

The  series  of  degrees  forms  the  line ;  the  series  of  de- 
grees between  persons  who  descend  from  one  another  is 
called  direct  or  lineal  consanguinity;  and  the  series  of 
degrees  between  persons  who  do  not  descend  from  one 
another,  but  spring  from  a  common  ancestor,  is  called  the 
collateral  line  or  collateral  consanguinity. — Kerr's  Cyc. 
Civ.  Code,  %  1390. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Alaska — Compiled  Laws  of  1913,  section  599. 

Montana* — ^Revised  Codes  of  1907,  section  4824. 
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New  Mexico — Statutes  of  1915,  section  1865. 

North  Dakota — Compiled  Laws  of  1913,  section  5748. 

Oklahoma*— Revised  Laws  of  1910,  section  8423. 

Oregon — ^Lord's  Oregon  Laws,  section  7353. 

South  Dakota*— Ck>nipiled  Laws  of  1918,  section  3406. 

Utah*— Compiled  Laws  of  1907,  section  2836. 

Washington — ^Remington's  1915  Code,  aection  1347, 

§  22.    Same.  Ascending  and  descending  direct  line. 

The  direct  line  is  divided  into  a  direct  line  descending 
and  a  direct  line  ascending.  The  first  is  that  which  con- 
nects the  ancestors  with  those  who  descend  from  him. 
The  second  is  that  which  connects  a  person  with  those 
from  whom  he  descends. — Kerr's  Cyc.  Civ.  Code,  %  1391. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  599. 
Montana*— Revised  Codes  of  1907,  section  4825. 
North  Dakota* — Compiled  Laws  of  1913,  section  5749. 
Oklahoma* — ^Revised  Laws  of  1910,  section  8424. 
Oregon — Lord's  Oregon  Laws,^  section  7353. 
South  Dakota* — Compiled  Laws  of  1913,  section  3407. 
Utah*— Compiled  Laws  of  1907,  section  2837. 
Washington — ^Remington's  1915  Code,  section  1347. 

§  23.    Same.  Degrees  in  direct  line. 

In  the  direct  line  there  are  as  many  degrees  as  there 
are  generations.  Thus,  the  son  is,  with  regard  to  the 
father,  in  the  first  degree;  the  grandson  in  the  second; 
and  vice  versa  with  regard  to  the  father  and  grandfather 
toward  the  sons  and  grandsons. — Kerr's  Cyc.  Civ.  Code, 
%  1392. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Alaska— Compiled  Laws  of  1913,  section  699. 
Montana*— -Revised  Codes  of  1907,  section  4826. 
New  Mexico — Statutes  of  1915,  section  1854. 
North  Dakota* — Compiled  Laws  of  19^3,  section  5750. 
Oklahoma*— Revised  Laws  of  1910,  section  8425. 
Oregon — ^Lord's  Oregon  Laws,  section  7353. 
South  Dakota*— Compiled  Laws  of  1913,  section  3408. 
UUh*-— Compiled  Laws  of  1907,  section  2838. 
Washington— Remington's  1915  Code,  section  1347. 
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§  24.    Same.  Degrees  in  collateral  line. 

In  the  collateral  line  the  degrees  are  counted  by  gener- 
ations, from  one  of  the  relations  up  to  the  common 
ancestor,  and  from  the  common  ancestor  to  the  other  re- 
lations. In  such  computation  the  decedent  is  excluded, 
the  relative  included,  and  the  ancestor  coimted  but  once. 
Thus,  brothers  are  related  in  the  second  degree ;  uncle  and 
nephew  in  the  third  degree ;  cousins  german  in  the  fourth, 
and  so  on. — Kerr's  Cyc.  Civ.  Code,  §  1393. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  699. 

Montana^— Revised  Codes  of  1907,  section  4827. 

New  Mexico — Statutes  of  1915,  section  1865. 

North  Dakota* — Compiled  Laws  of  1913,  section  5761. 

Oklahoma* — ^Revised  Laws  of  1910,  section  8426. 

Oregon — Lord's  Oregon  Laws,  section  7363. 

South  Dakota*— Compiled  Laws  of  1913,  section  3409. 

Utah*— Compiled  Laws  of  1907,  section  2839. 

Washington — ^Remington's  1916  Code,  section  1347. 

§  25.    Belatives  of  the  half  blood. 

Eandred  of  the  half  blood  inherit  equally  with  those  of 
the  whole  blood  in  the  same  degree,  unless  the  inheritance 
come  to  the  intestate  by  descent,  devise,  or  gift  of  some 
one  of  his  ancestors,  in  which  case  all  those  who  are  not 
of  the  blood  of  such  ancestors  must  be  excluded  from 
such  inheritance. — Kerr's  Cyc.  Civ.  Code,  §  1394, 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska— Compiled  Laws  of  1913,  section  599. 
Arizona— Revised  Statutes  of  1913,  paragraph  1095. 
Colorado— Mills's  Statutes  of  1912,  section  7840. 
Hawaii— Revised  Laws  of  1915,  section  3250. 
Idaho— Compiled  Statutes  of  1919,  section  7796. 
Kansas — General  Statutes  of  1915,  section  3851. 
Montana*— Revised  Codes  of  1907,  section  4828. 
Nevada— Revised  Laws  of  1912,  section  6119. 
North  Dakota* — Compiled  Laws  of  1913,  section  5752. 
Oklahoma*— Revised  Laws  of  1910,  section  8427. 
Oregon — ^Lord's  Oregon  Laws,  section  7353. 
South  Dakota* — Compiled  Laws  of  1913,  section  3410. 
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Utah*— Compiled  Laws  of  1907,  section  2840. 
Washington — ^Remington's  1915  Code,  section  1347. 
Wyoming — Compiled  Statutes  of  1910,  section  5729. 

§  26.    Advancements  are  part  of  distributive  share. 

Any  estate,  real  or  personal,  given  by  the  decedent  in 
his  lifetime  as  an  advancement  to  any  child,  or  other 
heir,  is  a  part  of  the  estate  of  the  decedent  for  the  pur- 
poses of  division  and  distribution  thereof  among  his 
heirs,  and  must  be  taken  by  such  child,  or  other  heir, 
toward  his  share  of  the  estate  of  the  decedent. — Kerr's 
Cyc.  Civ.  Code,  %  1395. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Alaska — Compiled  Laws  of  1913»  section  600. 

Arizona — ^Revised  Statutes  of  1913,  paragraph  1098. 
Colorado — Mills's  Statutes  of  1912,  section  7841. 
Hawaii— Revised  Laws  of  1915,  sections  3262,  325i. 
Idahd—Oompiled  Statutes  of  1919,  section  7797. 
Kansas — General  Statutes  of  1915,  section  3848. 
Montana— Revised  Codes  of  1907,  section  4829. 
Nevada— Revised  Laws  of  1912,  section  6120. 
North  Dakota— Compiled  Laws  of  1913,  section  5753. 
Oklahoma— Revised  Laws  of  1910,  section  8428. 
Oregon — Lord's  Oregon  Laws,  section  7354. 
South  Dakota — Compiled  Laws  of  1913,  section  3411«  \ 

Utah — Compiled  Laws  of  1907,  section  2841. 
Washington — Remington's  1916  Code,  section  1348. 

§  27.    Advancements,  when  too  much,  or  not  enough. 

If  the  amonnt  of  snch  advancement  exceeds  the  share 
of  the  heir  receiving  the  same,  he  must  be  excluded  from 
any  further  portion  in  the  division  and  distribution  of 
the  estate,  but  he  must  not  be  required  to  refund  any 
part  of  such  advancement ;  and  if  the  amount  so  received 
is  less  than  his  share,  he  is  entitled  to  so  much  more  as 
will  give  him  his  full  share  of  the  estate  of  the  decedent. 
—Kerr's  Cyc.  Civ.  Code,  %  1396. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  601. 
Arizona— Revised  Statutes  of  1913,  paragraph  1098. 
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Colorado — ^Mills's  Statutes  of  1912,  section  784L 
Idaho* — Compiled  Statutes  of  1919,  section  7798. 
Kansas — General  Statutes  of  1915,  section  3849. 
Montana* — Revised  Codes  of  1907,  section  4830. 
Nevada*— Revised  Laws  of  1912,  section  6121. 
North  Dakota* — Compiled  Laws  of  1913,  section  5764. 
Oklahoma* — ^Revised  Laws  of  1910,  section  8429. 
Oregon — ^Lord's  Oregon  Laws,  section  7365. 
South  Dakota* — Compiled  Laws  of  1913,  section  3412. 
Utah*— Compiled  Laws  of  1907,  section  2842. 
Washington*— Remington's  1915  Code,  section  1349. 
Wyoming — Compiled  Statutes  of  1910,  section  5708. 

§28.    What  are  advancements. 

All  gifts  and  grants  are  made  as  advancements,  if  ex- 
pressed in  the  gift  or  grant  to  be  so  made ;  or  if  charged 
in  writing  by  the  decedent  as  an  advancement,  or  ac- 
knowledged  in  writing  as  such  by  the  child  or  other  suc- 
cessor or  heir. — Kerr's  Cyc.  Civ.  Code,  §  1397. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  603. 
Arizona — ^Revised  Statutes  of  1918,  paragraph  1098. 
Colorado— Mills's  Statutes  of  1912,  section  7842. 
*  Hawaii— Revised  Laws  of  1915,  sections  3252,  3254. 
Idaho^ — Compiled  Statutes  of  1919,  section  7799. 
Montana* — ^Revised  Codes  of  1907,  section  4831. 
Nevada— Revised  Laws  of  1912,  section  6122. 
North  Dakota* — Compiled  Laws  of  1918,  section  5765. 
Oklahoma*— Revised  Laws  of  1910,  section  8430. 
Oregon — Lord's  Oregon  Laws,  section  7357. 
South  Dakota* — Compiled  Laws  of  1913,  section  3418. 
Utah*— Compiled  Laws  of  1907,  section  2843. 
Washington*)— Remington's  1915  Code,  section  1351. 


§  29.    Value  of  advancements,  how  determined. 

If  the  value  of  the  estate  so  advanced  is  expressed  in 
the  conveyance,  or  in  the  charge  thereof  made  by  the 
decedent,  or  in  the  acknowledgment  of  the  party  receiv- 
ing it,  it  mnst  be  held  aB  of  that  value  in  the  division  and 
distribution  of  the  estate ;  otherwise,  it  must  be  estimated 
according  to  its  value  when  given,  as  nearly  as  the  same 
can  be  ascertained. — Kerr's  Cyc.  Civ.  Code,  §  1398. 
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ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  604. 
.  Arizona— Revised  Statutes  of  1913,  paragraph  1098. 
Colorado— Mills's  Statutes  of  1912,  section  7841. 
Hawaii— Revised  Laws  of  1915,  section  3253. 
Idaho* — Compiled  Statutes  of  1919,  section  7800. 
Montana* — Revised  Codes  of  1907,  section  4882. 
Nevada* — ^Revised  Laws  of  1912,  section  6123. 
North  Dalcota* — Compiled  Laws  of  1913,  section  5766. 
Oklahoma* — ^Revised  Laws  of  1910,  section  8431. 
Oregon — Lord's  Oregon  Laws,  section  7358. 
South  Dakota* — Compiled  Laws  of  1913,  section  3414. 
Utah*— Compiled  Laws  of  1907,  section  2844. 
Washington* — Remington's  1916  Code,  section  1352. 

§  30.  When  hieir  who  received  advancement  dies  before  dece- 
dent. 
If  any  child,  or  other  heir  receiving  advancement,  dies 
before  the  decedent,  leaving  heirs,  the  advancement  must 
be  taken  into  consideration  in  the  division  and  distribu- 
tion of  the  estate,  and  the  amount  thereof  must  be  al- 
lowed accordingly  by  the  representatives  of  the  heirs 
receiving  the  advancement,  in  like  manner  as  it  the  ad- 
vancement had  been  made  directly  to  them. — Kerr's  Cyc: 
Civ.  Code,  %  1399. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  605. 
Arizona— Revised  Statutes  of  1913,  paragraph  1098. 
Colorado — Mills's  Statutes  of  1912,  section  7841. 
Idaho— Compiled  Statutes  of  1919,  section  7801. 
Montanai— Revised  Codes  of  1907,  section  4833. 
Nevada — ^Revised  Laws  of  1912,  section  6124. 
North  Dakota— Compiled  Laws  of  1913,  section  5757. 
Oklahoma — ^Revised  Laws  of  1910,  section  8432. 
Oregon — Lord's  Oregon  Laws,  section  7359. 
South  Dakota* — Compiled  Laws  of  1913,  section  3415. 
Utah — Compiled  Laws  of  1907,  section  2845. 
Washington — ^Remington's  1915  Code,  section  1353. 

§  31.    Inheritance  of  husband  and  wife  from  each  other. 

The  provisions  of  the  preceding  sections  of  this  title, 
as  to  the  inheritance  of  the  husband  and  wife  from  each 
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other,  apply  only  to  the  separate  property  of  the  dece- 
dents.— Kerr's  Cyc.  Civ.  Code,  %  1400. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Idaho — Ck)mpiled  Statutes  of  1919,  section  7802. 
Kansaa — General  Statutes  of  1915»  section  3843* 
Nevada*— Revised  Laws  of  1912,  section  6125. 

§  32.    GommoniQr  property.  How  affected  by  death  of  wife. 

Upon  the  death  of  the  wife,  one-half  of  the  community 
property  belongs  to  the  surviving  husband,  and  the  other 
half  is  subject  to  the  testamentary  disposition  of  the  wife, 
subject,  however,  to  the  provisions  of  section  one  thou- 
sand two  hundred  seventy-one  of  the  Civil  Code ;  and  in 
the  absence  of  such  testamentary  disposition,  the  entire 
community  property  goes  to  the  surviving  husband  with- 
out administration,  except  such  portion  thereof  as  may 
have  been  set  apart  to  the  wife  by  judicial  decree  for  her 
support  and  maintenance,  which  portion  is  subject  to  her 
testamentary  disposition,  and  in  the  absence  of  such  dis- 
position goes  to  her  descendants  or  heirs,  exclusive  of 
her  husband,  and  the  fact  of  intestacy  may  be  determined 
by  proceedings  under  section  one  thousand  seven  hun- 
dred twenty-three  of  the  Code  of  Civil  Procedure.  When 
the  wife  makes  testamentary  disposition  of  her  interest 
in  the  community  property,  the  entire  community  prop- 
erty is  subject  to  the  community  debts,  and  the  charges 
and  expenses  of  administration.  Prior  to  admission  of 
any  such  will  to  probate,  the  husband  shall  continue  in 
the  management  and  control  of  the  community  property ; 
after  the  admission  of  the  will  to  probate,  the  court  may 
and  so  far  as  the  proper  and  advantageous  administra- 
tion of  the  estate  will  permit,  must  continue  the  manage- 
ment and  control  of  the  community  property  in  the  hus- 
band, who  from  time  to  time  shall  account  to  the  estate 
for  such  management  and  control. — Kerr's  Cyc.  Civ. 
Code,  %  1401. 
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ANALOGOUS  AND  rOENTICAL  STATUTES^ 

No  identical  statute  found. 
Idaho — Compiled  Statutes  of  1919,  section  7803. 
New  Mexico — Statutes  of  1915,  section  1840. 
Washington — ^Remington's  1915  Code,  section  1342. 

§  33.  Community  property.  How  affected  by  death  of  husband. 
Upon  the  death  of  the  husband,  one-half  of  the  com- 
munity property  belongs  to  the-  surviving  wife,  and  the 
other  half  is  subject  to  the  testamentary  disposition  of 
the  husband,  subject,  however,  to  the  provisions  of  sec- 
tion one  thousand  two  hundred  seventy-one  of  the  Civil 
Code,  and  in  absence  of  such  testamentary  disposition, 
it  all  goes  to  the  surviving  wife  upon  administration.  In 
case  of  the  dissolution  of  the  community  by  the  death 
of  the  husband,  the  entire  community  property  is  equally 
subject  to  his  debts,  the  family  allowance  and  the  charges 
and.  expenses  of  administration. — Kerr's  Gyc.  Civ.  Code, 
%  1402. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Idaho — Compiled  Statutes  of  1919,  section  7803. 
Kansas — General  Statutes  of  1915,  section  3840. 
New  Mexico — Statutes  of  1915,  section  1841. 
Washington— Remington's  1915  Code,  section  1342. 

§33.^  Share  of  surviving  spouse  in  community  property  is 
exempt  from  inheritance  tax,  etc. 
The  one-half  of  the  community  property  which  belongs 
to  the  surviving  spouse  shall  not  be  subject  to  inheritance 
tax  or  be  reckoned  as  part  of  the  estate  of  the  deceased 
spouse  for  the  purpose  of  fixing  the  compensation  of 
exocutors  or  administrators  or  fixing  attorneys  fees. — 
Kerr's  Cyc.  Civ.  Code,  %  1402a. 

§  34.    Inheritance  by  representation. 

Inheritance  or  succession  **by  right  of  representation*' 
takes  place  when  the  descendants  of  any  deceased  heir 
take  the  same  share  or  right  in  the  estate  of  another  per- 
son  that   their   parents   would   have    taken   if   living. 
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Posthumous  children  are  considered  as  living  at  the 
death  of  their  parents. — Kerr's  Cyc.  Civ.  Code,  §1403. 

ANALOGOUS  AND  rOENTICAL  STATUTES. 

The  ^  Indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  607. 
Colorado— Mills's  Statutes  of  1912,  section  7839. 
Hawaii — ^Revised  Laws  of  1915,  section  3251. 
Idaho*— -Compiled  Statutes  of  1919,  section  7804. 
Kansas — General  Statutes  of  1915,  section  3852. 
Montana*— ReTised  Codes  of  1907,  section  4834. 
Nevada — ^Revised  Laws  of  1912,  section  6129. 
North  DakoU*— Compiled  Laws  of  1913,  section  5768. 
Oklahoma*— Revised  Laws  of  1910,  section  8433. 
Oregon — ^Lord's  Oregon  Laws,  section  7361. 
South  Dakota* — Compiled  Laws  of  1913,  section  3416« 
UUh*--Compiled  Laws  of  1907,  section  2846. 
Washington — ^Remington's  1915  Code,  section  1355. 
Wyoming — Compiled  Statutes  of  1910,  section  5728. 


§  36.    Inheritance  by 

Eesident  aliens  may  take  in  all  cases  by  succession  as 
citizens ;  and  no  person  capable  of  succeeding  under  the 
provisions  of  this  title  is  precluded  from  such  succes- 
sion by  reason  of  the  alienage  of  any  relative;  but  no 
non-resident  foreigner  can  take  by  succession  unless  he 
appears  and  daims  such  succession  within  five  years 
after  the  death  of  the  decedent  to  whom  he  claims  suc- 
cession.— Kerr's  Cyc.  Civ.  Code,  %  1404. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona — Revised  Statutes  of  1918,  paragraph  1106;  Laws  of  1917» 

chapter  43,  page  67. 
Colorado— Mills's  Statutes  of  1912,  section  7843. 
Idaho*— Compiled  Statutes  of  1919,  section  7806. 
Kansas — General  Statutes  of  1915,  section  121. 
Montana* — ^Revised  Codes  of  1907,  section  4836. 
North  Dakota — Compiled  Laws  of  1913,  section  5759. 
Oklahoma — ^Revised  Laws  of  1910,  section  8434. 
Oregon — Lord's  Oregon  Laws,  section  7172. 
South  Dakota — Compiled  Laws  of  1913,  section  3417* 
Utah— Compiled  Laws  of  1907,  section  2847. 
Washington — ^Remington's  1915  Code,  section  8775. 
Wyoming — Compiled  Statutes  of  1910,  section  5730. 
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§  36.    Aliens  inheritiiig  must  claim  within  Ave  yean. 

If  a  non-resident  alien  takes  by  sncoession,  he  must  ap- 
pear and  daim  the  property  within  five  years  from  the 
time  of  succession,  or  be  barred.  The  property  in  such 
case  is  disposed  of  as  provided  in  title  eight,  part  three, 
Code  of  Civil  Procedure. — Kerr's  Cyc.  Civ.  Code,  %  672. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
No  identical  statute  found. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  1106;  Laws  of  1017» 

chapter  43,  page  66. 
Colorado— Mills's  SUtutes  of  1912,  section  7843. 
Idaho — Compiled  Statutes  of  1919,  section  7806. 
MonUna—- Revised  Codes  of  1907,  section  4836. 


§  37.    Soocessor  ig  liable  for  decedent's  obUgationi. 

Those  who  succeed  to  the  property  of  a  decedent  are 
liable  for  his  obligations  in  the  cases  and  to  the  extent 
prescribed  by  the  Code  of  Civil  Procedure. — Kerr's  Cyc. 
Civ.  Code,  %  1408. 

§  38.    Oonvioted  murderer  of  decedent  not  to  gncceed. 

No  person  who  has  been  convicted  of  the  murder  of  the 
decedent  shall  be  entitled  to  succeed  to  any  portion  of 
his  estate;  but  the  portion  thereof  to  .which  he  would 
otherwise  be  entitled  to  succeed  descends  to  the  other 
persons  entitled  thereto  under  the  provisions  of  this  titie. 
^Kerr's  Cyc.  Civ.  Code,  %  1409. 
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1.  Taking  by  descent. 

(1)  In  general. 

(2)  Succession. 

(8)  Heirs  take,  how. 

(4)  Statutory  pnnrlslonJi. 

(5)  Passing  of  title. 

(6)  Deflection  of  descent. 

(7)  Computing  degrees  of  kln« 

dred. 
S.  What  property  descends. 

(1)  In  general. 

(2)  Community  property. 

(3)  Homesteads. 

(4)  Timber- culture  claims. 
(6)  Mining  claims. 


8.  Rights  of  widow. 

(1)  In  general. 

(2)  As  a  survivor. 

(5)  Under  agreements. 

(4)  Enection  to  take  under  wUL 
4.  Children's  right  of  Inheritance. 

(1)  In  general. 

(2)  Statutory  constructions. 
(8)  Grandchildren. 

(4)  Child  en  ventre  sa  mere. 

(6)  Pretermitted  child. 
(6)  Heirs  of  half  bldod. 

1.  Descent   on   death   of   unmarried 

minor. 
6.  Inheritance  by  adopted  children. 
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T.  DMcent  to  parenti. 

(1)  In  general. 

(2)  Descent  to  father. 
(8)  Descent  to  mother. 

8.  Descent  to  grandparents. 

9.  Who  can  not  inherit. 

10.  Inheritance  hy  convict; 

11.  Inheritance  by  aliens. 

12.  Inheritance  by  Indiana. 

(1)  In  general. 

(2)  BsUtes  and  tiUe. 

(8)  Taking  by  inheritance. 
(4)  Five  Civilised  TribeiL 

(6)  Under  the  Creek  law. 

(•)  Same.    Substitution  of  lawi 
of  Arkansas. 

(7)  Same.    Course  of  descent. 

(8)  Same.    Creek  freedmea. 

(9)  Osage  Indians. 

(10)  Choctaw  Indiana. 

(11)  Seminoles. 

(12)  Cherokees. 

(18)  Peoria  Indian!.  ^ 
a4)  Chlckasaws. 

(16)  Muscogee*. 

(It)  State  law  governs  since 
statehood. 

(17)  Indl^  marriages. 


(18)  Inheritance   by   or    through 

illegitimate  Indian  chil- 
dren. 

(19)  What  law  governs. 

18.  Taking  by  contract,  agreement,  or 
family  settlement 

14.  Repudiation  of  will  and  taking 
under  the  statute. 

U.  Inheritance  by  or  through  illegiti- 
mate children. 

(1)  Right  of.     Acknowledgment. 

(2)  Succession  to  estate  of  ille- 

gitimate not  acknowledged 
or  adopted. 

(8)  Sulflciency  of  acknowledg- 
ment. Evidence  of  rec- 
ognition. 

(4)  Presumption  as  to  legiti- 
macy. 

(6)  Illegitimacy,  how  Inferred. 
(•)  Construction  of  Utah  statute. 

(7)  Right  of  non-resident  alien. 

(8)  Pretermitted         lUegiUmate 

child. 
18.  Ck>nstruction  of  statutes. 

(1)  In  general. 

(2)  Divorce  decrees. 
17.  What  law  governs. 


1.  Taking  by  dsscent. 

(1)  In  general.  The  term  ''sucoesslon"  is  used  in  place  of  the  words 
"descent  and  distribution,"  in  some  of  the  codes,  to  denote  the  trans- 
mission of  the  property  of  a  decedent  by  operation  of  law. — Estate  of 
Headen,  62  C^  294,  298.  The  word  "succeed"  refers  to  persons  who 
take  property  by  operation  of  law;  that  is,  by  descent,  by  succession. — 
Estate  of  Wakefield,  136  Cal.  110,  112,  68  Pac.  499.  The  heirs  of  dece- 
dent, whether  lineal  or  collateral,  take  their  distributive  share  of  the 
estate  subject  to  all  existing  equities  in  fkTor  of  the  estate  against  them 
personally,  and  against  any  of  those  tlirough  whom  they  inherit. — ^Head 
T.  Spier,  66  Kan.  386,  71  Pac.  833.  While  it  is  true  that  the  descent 
Is  cast  and  the  property  of  the  decedent  vested  in  the  devisees  and 
legatees,  or  in  the  heirs,  at  the  moment  of  the  death  of  the  deceased,  it 
is  also  true  that  they  take  the  property  subject  to  the  payment  of  the 
expenses  of  administration,  and  subject  to  the  charges  which  the  law 
fixes  upon  it  for  the  support,  maintenance,  and  comfort  of  the  widow 
and  family  of  the  deceased,  and  subject  to  the  liability  to  have  these 
charges  enforced  by  orders  of  the  court  made  without  notice  in  pur- 
suance of  the  statute;  and  the  enforcement  of  these  charges  in  the 
authorized  mode  is  not  a  violation  of  any  constitutional  right  of  the  heir, 
devisee,  or  legatee.— Estate  of  Bump,  162  Cal.  274,  92  Pac.  643,  644. 
Under  the  statutes  of  Washington,  which  provide  that  if  the  decedent 
leaves  no  issue,  or  husband  or  wife,  and  no  father  or  mother,  or  brother 
or  sister,  the  estate  must  go  to  the  next  of  kin  in  equal  degree,  first 
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cousins  are  preferred  to  second  cousins. — ^In  re  Sullivan's  Bstate,  48 
Wash.  631,  94  Pac.  483,  486,  95  Pac.  71.  Where  the  intestate  leaves 
no  wife  and  no  issue,  and  his  parents  are  both  dead,  one-half  of  the 
estate  goes  to  the  heirs  of  the  deceased  father,  and  the  other  half  to 
the  heirs  of  the  deceased  mother.-r-Russell  v.  Hallett,  23  Kan.  276,  280; 
Sparks  v.  Bodenslck,  72  Kan.  5,  82  Pac.  463.  If  a  wife,  being  the  owner 
of  certain  land,  dies  Intestate,  and  leaves  as  her  only  heirs  her  hus- 
band and  several  grandchildren,  the  offspring  of  her  daughter  by  a 
former  marriage,  the  surviving  husband  inherits  a  one-half  interest 
in  said  land  and  the  grandchildren  the  other  half-interest. — Oliver  v. 
Sample,  72  Kan.  582,  84  Pac.  138.  The  intent  of  a  statute  which  pro- 
vides that  an  intestate's  property  shall  descend  to  the  surviving  hus- 
band or  wife,  and  to  the  Intestate's  descendants  in  specified  propor- 
tions, and,  in  case  of  no  issue,  to  the  surviving  husband  or  wife  and 
father  in  equal  shares,  and,  if  no  issue,  or  husband,  or  wife,  or  father, 
then  in  equal  shares  to  the  brothers  and  sisters  of  the  intestate,  is, 
that  one-half  of  the  property  shall  descend  and  be  distributed,  subject 
to  the  payment  of  debts,  to  the  surviving  husband  or  wife,  and  the 
other  half  to  the  intestate's  brothers  and  sisters,  and  to  the  children 
of  any  deceased  brother  or  sister  by  right  of  representation,  provided, 
if  the  intestate  shall  leave  a  mother,  she  shall  share  equally  with  the 
brothers  and  sisters. — ^In  re  Foley's  Estate,  24  Nev.  197,  51  Pac.  834, 
837.  The  Kansas  statute  excluding  strangers  to  the  blood  from  the 
line  of  descent  is  not  unconstitutional  with  respect  to  the  forms  of  its 
enactment. — ^Andrews  v.  Harron,  59  Kan.  771,  51  Pac.  885,  886.  In 
Colorado  the  lands  of  an  intestate  descend  to  the  heirs,  and  not  to 
the  administrator.  The  title  vests  immediately  in  the  heirs,  and  the 
administrator  has  no  control  over,  or  right,  title,  or  interest  in,  the 
lands,  except  the  power  to  harvest  growing  crops,  and  lease,  mortgage, 
or  sell  in  certain  contingencies,  and  un^r  proper  order  of  the  court 
having  probate  jurisdiction. — Rupp  v.  Rupp.  11  Ck>lo.  App.  36,  52  Pac. 
290,  291.  If  the  testator  leaves  no  wife  surviving  him,  nor  any  issue, 
except  a  pretermitted  child,  and  there  is  nothing  to  show  that  the 
failure  to  mention  the  child  was  unintentional,  such  child  takes  the 
whole  estate,  in  the  same  manner  as  though  the  testator  had  died 
intestate.  In  such  a  case  there  is  no  need  for  any  apportionment,  and 
the  question  of  advancement  becomes  immaterial. — ^Pearson  v.  Pearson, 
46  Cal.  609,  624.  A  native-bom  American  citizen  may  claim  property 
to  which  he  has  succeeded,  at  any  time  before  a  judgment  or  decree 
in  a  proper  proceeding  to  escheat  has  been  entered. — ^Bstate  of  Miner, 
143  Cal.  194,  76  Pac.  968,  970.  The  rules  by  which  the  descent  of  prop- 
erty is  cast  are  subject  to  the  will  of  the  legislature. — Oklahoma  Land 
Co.  V.  Thomas  (Okla.),179  Pac.  937, 939.  "The  intestate  laws  of  this 
state"  concern  the  devolution  of  the  estates  of  persons  who  died  without 
disposing  of  their  property  by  will;  in  other  words,  intestate  laws  deal 
with  intestate  estates,  and  provide  for  the  passing  of  title  to  such  per- 
son or  persons  as  the  lawmakers  in  their  judgment  and  wisdom  have 
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thought  best  entitled  to  such  estates.  The  territory  of  Alaska  Is  em- 
powered to  legislate  on  the  subject  of  descent  and  distribution  of 
property  in  cases  of  intestacy.— United  States  t.  Fish,  5  Alaska  31,  33. 
Inasmuch  as  in  the  state  of  California  all  property  real  and  personal 
descends  to  the  heir  subject  only  to  the  right  of  the  personal  repre- 
sentative to  administer  thereon,  the  rules  of  the  common  law  system 
distinguishing  between  real  and  personal  property  in  the  matter  of 
descent  to  the  heirs  do  not  apply  in  that  state. — ^Richards  v.  BlaisdelU 
12  Oal.  App.  101, 106  Pac.  732.  The  words  "next  A  kin"  mean  those  who 
inherit  under  the  statute  of  descents  and  distributions. — Bollinger  ▼• 
Beacham,  81  iCan.  762, 106  Pac.  1094.  The  right  to  inherit  is  dependent 
upon  the  will  of  the  legislature,  subject  to  constitutional  restrictions. — 
In  re  Colbert's  Estate,  44  Mont.  269,  119  Pac.  793.  An  heir  can  be  dis- 
inherited only  by  express  devise  or  necessary  implication. — Love  v. 
Walker,  69  Or.  96,  116  Pac.  296.  A  release  by  an  heir  in  the  lifetime 
of  the  ancestor  of  his  interest  in  the  estate  of  the  ancestor  is  inopera- 
tive under  the  South  Dakota  Civil  Code,  sections  216,  918,  declaring 
that  a  mere  expectancy  of  an  heir  apparent  not  coupled  with  an 
interest  can  not  be  transferred. — ^In  re  Thompson's  Estate,  26  S.  D.  646, 
128  N.  W.  1127.  The  rule  in  Shelley's  case  is  not  law  in  the  territory 
of  Hawaii. — Estate  of  Holt,  19  Haw.  78;  Rooke  v.  Queen's  Hospital,  12 
Haw.  376,  389.  The  right  to  inherit,  resting  as  it  does  upon  public 
policy,  is  dependent  entirely  upon  the  will  of  the  legislature,  except 
so  far  as  its  power  is  restricted  by  constitutional  provisions.  There- 
fore, no  one  has  the  natural  right  to  be  the  future  heir  of  a  living 
person. — In  re  Colbert's  Estate,  44  Mont.  269,  119  Pac.  793.  The  right 
of  inheritance  in  the  state  of  California  is  a  matter  entirely  in  the  con* 
trol  of  the  legislature  and  depends  wholly  upon  the  provisions  of  the 
statutes,  regardless  of  the  court's  notions  of  natural  right  and  justice. — 
Estate  of  Kirby,  162  Cal.  91,  Ann.  Cas.  1913C,  928,  39  L.  R.  A.  (N.  S.) 
1088,  121  Pac  370,  376.  The  right  to  inherit  is  subject  to  legislative 
controL — Hannon  v.  Southern  Pac.  R.  Co.,  12  Cal.  App.  360, 107  Pac.  336. 
There  exists,  under  the  law  in  California,  no  inherent  or  natural  right 
of  inheritance,  independent  of  our  statute  of  succession. — ^In  re  Watts' 
Estate,  179  Cal.  20,  176  Pac.  416.  The  right  of  inheritonce,  with  the 
rights  and  obligations  springing  therefrom,  are  purely  matters  of  stat- 
utory regulation.— In  re  Darling's  Estate,  173  Cal.  221,  169  Pac.  606. 
The  word  "heirs"  is  a  technical  term,  used  to  designate  the  persons 
who  would  by  the  statute  succeed  to  the  real  estate,  or,  in  California, 
estate  of  any  kind,  in  case  of  intestacy.— In  re  Watts'  EsUte,  179  Cal. 
20,  176  Pac.  416.  Where  a  wife  wrongfully  abandoned  by  her  husband 
dies  without  having  conveyed  real  property,  the  legal  title  to  which 
the  husband  had  placed  in  her,  he  succeeds  to  a  third  of  the  property. — 
Somers  v.  Somers,  27  S.  D.  600,  86  L.  R.  A.  (N.  S.)  1024, 131  N.  W.  1091. 

REFERENCES. 

Who  are  entitled  to  succeed  to  estates  of  Intestates.—tSee  12  Am.  St. 
Rep.  82k    Constitutionality  of  succession  taxes. — See  chapter  on  luher- 
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itance  Taxes,  post  When  and  to  what  extent  can  a  decree  of  divorce  be 
attacked  after  the  death  of  one  of  the  parties. — ^125  Am.  St.  Rtp.  230,  1 
L.  R.  A.  (N.  S.),  57  L.  R.  A.  583.  Decrees  of  consanguinity 
and  affinity,  how  computed. — See  note  56  Am.  Dec.  293,  294; 
Kerr's  Cal.  Cyc.  Civ.  Code,  SS  1389-1393,  and  notes.  Law  gov- 
erning descent  and  distribution. — See  note  10  L.  R.  A.  766,  767. 
Succession  to  estate  of  Intestates. — See  note  12  Am.  81.  Rep.  81- 
113.  Descent  of  title  to  personal  property. — See  note  112  Am.  St. 
Rep.  727-729.  Procedure  where  succession  Is  not  claimed. — See  note 
Kerr's  Cal.  Cyc.  Civ.  Code,  S  1405.  Who  are  "next  of  kin."— See  note 
15  L.  R.  A.  300-304.  Right  to  take  property  by  Inheritance  or  will  as 
natural  right  protected  by  constitution. — ^See  note  9  Am.  A  Eng.  Ann. 
Cat.  726. 

(2)  SuccessIon.~-At  common  law,  "descent,"  or  'lieredltary  suc- 
cession," is  the  title  whereby  a  man  on  the  death  of  his  ancestor 
acquires  his  estate  by  right  of  representation,  as  his  heir  at  law;  an 
"heir"  therefore,  is  he  upon  whom  the  law  casts  the  estate  Immediately 
upon  the  death  of  the  ancestor;  and  an  estate,  so  descending  to  the 
heir,  is  called  the  "Inheritance."— MofFett  v.  Conley  (Okla.),  163  Pac.  118. 

(3)  Heirs  take,  how. — ^Real  property  of  the  decedent  descends  to  the 
heir  subject  to  the  debts  of  the  estate. — Stadelman  v.  Miner,  83  Or.  348, 
155  Pac.  708,  163  Pac.  585,  983.  If  an  adult  heir  dies  without  issue 
before  his  right  of  heirship  is  determined,  his  interest  In  the  decedent's 
estate  does  not  pass  to  the  other  heirs  through  the  original  probate 
proceedings;  no  statute  authorizes  the  distribution  of  the  estate 
of  an  adult  person  in  and  as  a  part  of  the  estate  of  the  deceased 
person  from  whom  such  adult  person  inherits. — ^In  re  Skelly's  Estate; 
Skelly  V.  Skelly,  32  S.  D.  381,  389,  143  N.  W.  274.  Rule  that  tiUe 
vesta  in  heir  or  devisee  from  moment  of  death  held  applicable  to 
personalty  as  well  as  to  realty. — ^Raulet  v.  Northwestern  Nat.  Ins.  Ck>., 
157  Cal.  213,  107  Pac.  292.  At  the  death  of  an  Intestate  his  real  prop- 
erty descends  at  onoe  to  his  heirs  subject  only  to  the  payment  of  his 
debts,  and  the  statute  of  limitations  commences  to  run  against  them 
as  from  the  death  of  the  ancestor. — Parker  v.  Belts,  47  Colo.  428,  107 
Pac.  818.  It  is  the  general  rule  that  the  right  of  the  heir  to  take, 
rests  at  once  upon  the  death  of  the  intestate  and  has  been  expressly 
recognized  by  the  legislature  of  Montana,  but  the  property  of  what- 
ever kind  it  may  be  goes  into  the  control  of  the  district  court  and  the 
possession  of  the  administrator  for  the  purposes  of  administration. — In 
re  Colbert's  Estote,  44  Mont.  259,  119  Pac.  793.  Though  the  legal  title 
to  property  may  vest  in  the  heirs  immediately  upon  the  death  of  the 
ancestor,  it  rests  subject  to  administration  and  is  not  absolute  until 
after  the  process  of  administration. — ^Blckford  v.  Stewart,  55  Wash.  278, 
286,  34  L.  R.  A.  (N.  S.)  623, 104  Pac.  263,  106  Pac.  1116.  Property  vests 
in  the  heirs  of  the  decedent  dying  intestate  Immediately  upon  the  death 
of  such  decedent— Winters  v.  Winters,  34  Nev.  324,  123  Paa  17. 
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(4)  Statutory  provisions. — ^Under  the  Oregon  statute,  title  to  realty 
passes  directly  to  the  heirs  as  tenants  in  common  subject  to  the  admin- 
istrator's possession  to  pay  debts,  but  personalty  goes  to  the  admin- 
istrator by  operation  of  law. — DeBon  v.  Wallenberg,  52  Or.  404,  97 
Pac.  717.  Under  statutory  provisions  and  procedure  in  Nevada  in 
relation  to  estates  of  deceased  persons,  the  title  to  real  estate  vests  in 
the  heirs  and  devisees  at  the  moment  of  the  death  of  the  testator  or 
intestate,  subject  only  to  the  lien  of  the  executor  or  administrator  for 
the  payment  of  the  debts  and  expenses  of  administration,  with  the 
right  of  possession  until  the  settlement  of  the  estate. — Wren  v.  Dixon, 
40  Nev.  170,  Ann.  Gas.  1918D,  1064.  161  Pac.  722,  167  Pac.  324.  As  to 
the  right  of  descent  to  "the  next  of  kin  in  equal  degree,"  it  was 
intended  by  the  legislature  that  the  descent  in  such  cases  should  be 
per  capita,  and  not  by  representation. — Estate  of  Nigro,  172  Cal.  474,  156 
Pac.  1019.  Wherever  the  statute  purports  to  furnish  a  full  and  com- 
plete scheme  for  the  distribution  of  intestate  property  both  real  and 
personal,  the  rules  of  descent  of  the  common  law  are  excluded. — 
Hawaiian  Trust  Ck>.  v.  Galbraith,  22  Haw.  78,  84.  Section  1845,  Ha- 
waiian Code  of  1915,  construed,  and  held  to  apply  to  the  estate  of  an 
unmarried  decedent,  and  that,  under  its  terms  and  provisions,  upon 
the  death  of  an  unmarried  person,  his  estate  goes  to  his  parents,  and 
if  one  of  his  parents  be  dead,  the  whole  of  It  goes  to  the  survivor. — 
Harrison  v.  Harrison,  21  N.  M.  372,  L.  R.  A.  1916E,  854,  155  Pac.  366,  360. 
The  latter  portion  of  section  1846  of  the  New  Mexico  Code  of  1915,  pro- 
viding that  if  the  Intestate  "leaves  no  wife,"  etc.,  applies  to  the  estate 
of  an  unmarried  decedent,  and,  under  the  terms  and  provisions  of  such 
statute,  the  estate  of  an  unmarried  person,  upon  his  death,  goes  to  his 
parents,  and  if  one  of  his  parents  be  dead,  the  whole  of  his  estate  goes 
to  the  survivor.— Harrison  v.  Harrison,  21  N.  M.  372,  L.  R.  A.  1916E, 
854,  165  Pac.  356.  The  words  "limited  by  marriage  contract"  occurring 
in  Compiled  Laws  of  1907,  9  2828,  relatlpg  to  succession  in  the  absence 
of  both  a  will  and  a  marriage  contract,  refer  to  antenuptial  contracts 
for  conveying  property  or  creating  an  incumbrance  thereon. — In  re 
Schenk's  Estate  (Utoh),  178  Pac.  344.  Application  of  section  1886 
of  the  Civil  Code,  as  amended  by  Laws  of  1907,  chapter  297,  page  567, 
relating  to  the  succession  to  property  undisposed  of  by  will,  belonging 
to  the  estate  of  a  person  who  died  leaving  neither  issue,  husband, 
father,  mother,  brother,  nor  sister. — Estate  of  Nigro,  172  Cal.  474, 
156  Pac.  1019. 

(5)  Passing  of  title. — The  equitable  title  to  the  personal  estate  of 
an  intestate  descends  at  once  to  his  heirs  at  law,  subject  only  to  the 
debts  of  the  decedent  The  legal  title  to  the  estate  passes  to  the 
administrator,  when  appointed,  for  the  purpose  of  enabling  him  to  pay 
the  debts  due  from  the  estate. — Brown  v.  Baxter,  77  Kan.  97,  94  Pac. 
165,  574.  The  title  to  real  property  vests  in  the  heir  at  the  time  of 
the  decedent's  death.— In  re  Sullivan's  Estate,  36  Wash.  217,  78  Pac. 
346,  948.    Real  estate  descends  directly  to  the  heirs  of  the  deceased. 
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subject  to  the  payment  of  his  debts.-— Adams  ▼,  Slattery,  36  Colo.  85, 
85  Pac.  87,  88.  The  title  to  both  real  and  personal  property  of  one 
who  dies  without  disposinsr  of  it  by  will  pasises  to  the  heirs  of  the 
Intestate,  subject  to  the  control  of  the  probate  court  and  to  the  posses- 
sion of  any  administrator  appointed  by  that  court  for  the  purpose  of 
administration.— Reed  v.  Stewart,  12  Ida.  699,  87  Pac.  1002,  1003,  1162. 
The  title  to  a  decedent's  land  vests  in  the  heirs  at  his  death,  subject 
only  to  such  powers  to  order  a  sale  in  course  of  administration  as  are 
then  possessed  by  the  court;  and  these  vested  rights  can  not  be  im- 
paired nor  affected  by  subsequent  legislation  giving  it  a  power  of  sale 
for  new  purposes  different  from  and  greater  than  those  conferred  by 
the  law  in  force  at  the  time  of  the  death  of  the  deceased. — EiState  of 
Newlove,  142  Cal.  377,  76  Pac.  1083,  1084.  In  California  the  power  and 
control  of  an  administrator  or  executor  over  the  property  of  a  decedent 
is  not  as  at  common  law,  where  it  was  almost  absolute,  especially  in 
respect  to  pe^onal  effects;  but  the  property  in  all  assets  of  a  deceased 
person  passes  to  the  heirs. — Taylor  v.  Sanson,  24  Cal.  App.  516,  141 
Pac.  1060.  Title  to  real  property  vests  at  once,  on  the  death  of  the 
owner,  in  his  heirs  or  devisees  and  without  an  order  of  court;  an 
executor  takes  no  title  to  the  real  property  of  his  testator,  nor  power 
over  the  same  except  under  special  circumstances  and  for  a  limited 
purpose. — Estate  of  Kaiena,  24  Haw.  148, 161.  On  the  death  of  a  pers<m 
intestate,  the  title  to  his  property  vests  Immediately  in  his  heirs,  and 
they  can  convey  it  immediately;  so  too  his  devisees  when  the  person 
dies  testate.— Phelps  v.  Grady,  168  Cal.  73,  141  Pac.  926.  A  decree  of 
distribution,  made  by  the  superior  court  sitting  in  probate,  merely 
determines  the  succession  to  such  title  as  the  decedent  may  have  had, 
and  does  not  determine  that  he  had  title. — ^Rockey  v.  Vieux  (Cal.),  178 
Pac.  712.  The  heir  of  an  Intestate  obtains  title  by  descent,  and  not 
through  the  process  of  the  iirobate  court;  real  property  descends 
directly  to  him  on  the  death  of  the  ancestor  "subject  to  his  debts." — 
Binswanger  v.  Henningen,  1  Alaska  609,  511.  Descent  or  hereditary 
succession  is  the  title  whereby  one  acquires  his  ancestor's  estate  by 
right  of  representation  as  his  heir. — ^Hannon  v.  Southern  Pac.  R.^o., 
12  Cal.  App.  350,  107  Pac.  335.  Title  vests  in  heir  or  devisee  from 
moment  of  death. — ^Raulet  v.  Northwestern  Nat  Ins.  Co.,  157  Cal.  213, 
107  Pac.  292.  There  is  no  difference,  under  laws,  between  realty  and 
personalty. — ^Raulet  v.  Northwestern  Nat.  Ins.  Co.,  167  Cal.  213,  107 
Pac.  292.  Heirs  take  incorporeal  hereditaments  subject  to  all  condi- 
tions aflixed  thereto. — ^Payne  v.  Neuval,  155  Cal.  46,  99  Pac.  476.  The 
heirs  at  law  of  a  deceased  stockholder  are  liable  in  a  suit  upon  a  Judg- 
ment rendered  against  the  company  after  the  stockholder's  death  to 
the  extent  of  the  property  inherited  by  them. — Douglass  v.  Loftus,  86 
Kan.  720,  Ann.  Cas.  1913A,  378,  L.  R.  A.  1915B,  797,  119  Pac.  74.  An 
heir  has  no  interest  in  his  ancestor's  real  property;  but  when  the 
ancestor  dies  intestate  that  property  descends  at  once  to  the  heir. — 
Wilson  V.  Channell,  102  Kan.  793,  175  Pac.  96.     Under  the  statute 
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relating  to  descent  and  distribution,  the  devisee  of  land  becomes  vested 
with  the  title  thereof  immediately  on  the  death  of  the  testator. — 
Trimble  v.  Donahey»  96  Wash.  677,  165  Pac.  1061.  A  woman  who  has 
gone  through  the  marriage  ceremony  with  a  divorced  man,  without 
knowing  that  the  marriage  was  void  because  contracted  within  six 
months  of  the  divorce,  may,  nevertheless,  be  awarded  one-half  the 
man's  estate  on  his  death,  if  the  two  lived  together  In  good  faith  and 
accumulated  property,  to  which  she  had  contributed. — In  re  Brenchley's 
Estate,  96  Wash.  223,  L.  R.  A.  1917E,  96S,  164  Pac.  913. 

(6)  Deflection  of  descent — If  a  decedent  dies  intestate  as  to  certain 
land,  without  widow  or  issue,  or  father,  but  does  leave  surviving  him  a 
mother,  she  becomes  his  sole  heir,  and  the  descent  thus  cast  can  not 
be  deflected  along  any  other  line,  except  by  will  containing  other 
terms  of  disposition.  The  mother,  in  such  a  case,  can  not  be  deprived 
of  the  estate  by  a  provision  in  the  testator's  will  leaving  her  a  legacy, 
if  the  wiU  contains  no  disposition  of  the  testator's  property  to  any 
one  else.— Andrews  v.  Harron,  59  Kan.  771,  51  Pac.  885.  Subdivision  8 
of  section  1386  of  the  Civil  Code  controls  the  succession  to  property 
left  by  a  widow,  which  was  the  common  property  of  herself  and  hus- 
band, although  he  devised  all  or  a  part  thereof  to  her. — ^Estate  of 
Davidson,  21  Cal.  App.  118, 131  Pac.  67.  Under  section  1386,  subdivision 
5,  and  section  1393  of  the  California  Civil  Code  a  cousin  once  removed 
of  a  deceased  person  does  not  stand  in  the  same  degree  of  kinship  as 
the  nephews  and  nieces  of  the  deceased  and  is  not  entitled  with  them 
to  succeed  to  the  estate—Estate  of  Moore,  162  Cal.  324,  122  Pac.  844. 
Cousins  inherit  only  through  the  parents  of  each  and  children  can  not 
inherit  immediately  from  a  cousin  of  their  parent — Cramer  v.  McCann, 
83  Kan.  719,  37  L.  R.  A.  (N.  S.)  108,  112  Pac.  832.  Cousins  do  not 
inherit  immediately  from  each  other,  but  only  immediately  through 
the  parents  of  each,  and  children  can  not  inherit  immediately  from  a 
cousin  of  their  parents. — Cramer  v.  McCann,  83  Kan.  719,  37  L.  R.  A. 
(N.  S.)  108,  112  Pac.  832.  Under  subdivision  8  of  section  1386  of  the 
Civil  Code,  providing  that  property  of  a  deceased  widow  who. leaves  no 
Issue,  which*  was  the  common  property  of  herself  and  her  deceased 
husband,  shall  go  one-half  to  his  kin,  his  surviving  sister  and  nieces 
and  nephews  take  such  half,  although  he  devised  all  the  community 
property  to  his  wife.— Estate  of  Davidson,  21  Cal.  App.  118,  131  Pac.  67. 

(7)  Computing  degrees  •of  kindred.— Degrees  of  kindred  are  com- 
puted according  to  the  rules  of  the  civil  law;  and  these  rules  are 
applicable  to  the  anti-nepotism  act— Barton  v.  Alexander,  27  Ida.  286, 
Ann.  Gas.  1917D,  729,  148  Pac.  471. 

2.  What  property  descends. 

(1)  In  general. — ^An  intestate's  undisputed  possession  of  real  estate, 
with  claim  of  ownership,  up  to  the  time  of  his  death,  gives  him  such  a 
title  as  descends  to  his  heirs. — ^James  v.  Holanden,  7  Kan.  App.  811, 
52  Pac.  913.    So  personal  property  of  one  who  dies  intestate  passes 
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to  the  heirs  of  such  intestate,  subject  to  the  control  of  the  probata 
court  and  to  the  possession  of  any  administrator  appointed  by  the 
court  for  the  purposes  of  administration. — ^Litz  v.  Exchange  Bank,  15 
Okla.  564,  83  Pac.  790.  A  settler  upon  the  public  lands  of  the  United 
States  may  appropriate  water  and  acquire  a  right  to  the  use  thereof 
upon  such  lands,  and  such  right  may  be  sold  by  him,  or,  In  case  of  his 
death,  the  right  descends  to  his  heirs. — ^Hall  v.  Blackman,  8  Ida.  272, 
68  Pac.  19.  A  water  right  for  Irrigation  purposes  is  an  easement  and 
an  incorporeal  hereditament  descendible  by  Inheritance,  and  a  freehold 
estate.  It  therefore  comes  within  the  meaning  of  the  term  *'real 
property." — Guthell  Park  Inv.  Co.  v.  Town  of  Montclalr,  32  Colo.  420, 
76  Pac.  1050,  1051.  The  right  of  enjoyment  of  possession  of  public 
land  may  descend  among  the  effects  of  a  deceased  person  to  the  execu- 
tor or  administrator,  and  the  right  of  the  deceased  be  conveyed  by 
regular  sale  to  another. — Grover  v.  Hawley,  6  Cal.  485,  486.  A  claim 
of  preference  right  of  purchase  of  tide-lands  from  the  state  is  a  right 
which  will  descend  to  the  purchaser's  heirs  and  legal  representatives 
as  other  property  rights  descend;  and  the  heirs  and  legal  representa- 
tives to  whom  the  right  descends  may  convey  that  right  to  another. — 
Hotchkin  v.  Bussell,  46  Wash.  7,  89  Pac.  183,  185.  A  cause  of  action 
for  a  trespass  or  injury  to  land,  occurring  after  the  death  of  decedent, 
does  not  pass  to  the  administrator  or  executor,  but  to  the  heir  or 
devisee. — Adams  v.  Slattery,  36  Colo.  35, 85  Pac.  87, 89.  Upon  the  death 
of  defendant,  in  an  action  brought  by  the  state  for  maintaining  an  alleged 
nuisance,  by  keeping  a  place  where  intoxicating  liquors  are  unlaw- 
fully sold,  the  property  used  by  him  in  the  maintenance  of  the  nuisance 
passes  to  his  heirs,  subject  to  the  control  of  the  county  court  and  the 
possession  of  the  administrator.— State  v.  McMaster,  13  N.  D.  58,  99 
N.  W.  58.  If  a  life  estate  in  certain  real  property  is  devised  to  the 
widow,  and,  without  making  any  devise  of  the  remainder  after  the 
widow's  death,  a  direction  Is  made  in  the  will  that  the  proceeds  be 
divided  equally  between  four  children,  the  entire  interest  therein  is 
vested  In  the  children  by  reason  of  their  being  the  sole  beneficiaries 
thereof.  The  effect  of  such  direction  is  to  convert  the  land  into  per- 
sonalty, to  take  effect  when  the  executor  has  power  to  make  the  sale. 
The  rule  of  equitable  conversion  merely  amounts  to  this:  that,  where 
it  is  mandatory  to  sell  at  a  future  time,  equity,  upon  the  principle  of 
regarding  that  done  which  ought  to  be  done,  will,  for  certain  purposes, 
and  in  aid  of  justice,  consider  the  conversion  as  efFected  at  the  time 
when  the  sale  ought  to  take  place,  whether  the  land  be  then  really 
sold  or  not.  But,  wherever  the  direction  is  for  a  future  sale,  up  to 
the  time  fixed  the  land  is  governed  by  the  law  of  real  estate. — ^Bank  of 
Ukiah  V.  Rice,  143  Cal.  265,  101  Am.  St.  Hep.  118,  76  Pac.  1020,  1021. 
Statutes  which  regulate  the  descent  and  distribution  of  real  property 
are  applicable  to  quarts-lodes. — Carrhart  v.  Montana  Min.,  etc.,  Co.,  1 
Mont.  245.  249.  Personal  property  descends,  under  the  laws  of  Kansas, 
to  the  heir  the  same  as  real  property,  with  this  exception  that  the 
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administrator  must  take  possession  of  the  personal  property  and  use 
that  property  first  for  the  payment  of  debts  of  the  decedent;  ft  is 
only  in  the  event  of  a  deficiency  of  this  for  such  payment  that  the 
administrator  may  resort  to  a  sale  of  the  real  property. — Wilson  v. 
Channell,  102  Kan.  793,  176  Pac.  95.  If  a  husband  and  wife  have  a 
deposit  jointly  in  a  savings  bank,  payable  to  either  of  them  or  to  the 
survivor,  as  expressed  in  a  statement  to  that  effect  signed  by  them,  In 
their  pass  book,  the  wife  is  entitled  to  the  same  on  the  husband's 
death.— Crowley  v.  Savings  Union  B.  &  T.  Co.,  30  Cal.  App.  144,  167 
Pac.  616. 

(2)  Community  property. — Under  a  statute  which  provides  that, 
upon  the  husband's  death,  one-half  of  the  community  property  goes 
to  the  surviving  wife,  and  that  the  other  half  is  subject  to  the  testa- 
mentary disposal  of  the  husband,  and  in  the  absence  of  such  dis- 
position, goes  to  his  descendants,  and  in  the  absence  of  both  such 
disposition  and  descendants,  is  subject  to  distribution  in  the  same 
manner  as  the  separate  property  of  the  husband,  the  widow  Is  not 
entitled  to  any  portion  of  such  other  half,  which  must  be  distributed 
according  to  the  common  law. — In  re  Clark's  Estate,  17  Nev.  124,  28  Pac. 
238,  239.  Under  a  statute  which  provides  that,  upon  the  death  of  the 
husband,  one-half  of  the  community  property  goes  to  the  surviving 
wife,  and  the  other  half  is  subject  to  the  testamentary  dispositioit 
of  the  husband,  and  in  the  absence  of  such  disposition,  goes  to  his 
descendants,  a  widow  is  not  entitled  to  one-half  by  virtue  of  the  stat- 
ute, nor  to  any  part  of  the  other  half  which  is  otherwise  disposed  of 
by  will,  especially  where  she  has,  by  virtue  of  the  will,  more  than  one- 
half  of  the  whole  estate. — Chadwick  v.  Tatem,  9  Mont.  354,  23  Pac.  729, 
733.  It  is  a  rule  of  property  In  the  state  of  Washington  that  one-half 
of  all  the  property  purchased  by  a  husband  and  wife  with  community 
funds  descends  to  the  heirs  of  the  wife  on  her  death. — Warburton  v. 
White,  18  Wash.  611,  62  Pac.  233.  Mining  property  acquired  under  the 
laws  of  the  United  States  during  coverture  is  community  property;  and 
all  property  acquired  by  the  husband  during  coverture,  except  such  as 
is  acquired  by  gift,  bequest,  devise,  or  descent,  is  community  property, 
although  the  wife  may  never  have  been  a  resident  of  the  state. — Jacob- 
son  V.  Bunker  Hill,  etc.,  Co.,  3  Ida.  126,  28  Pac.  396.  A  statute  which 
provides  that  a  testator  shall  be  deemed  intestate  as  to  such  of  his 
children  as  are  not  provided  for  in  his  will  applies  to  community 
property,  as  well  as  to  his  separate  estate;  and,  where  he  is  deemed 
intestate  as  to  such  children,  parol  evidence  is  not  admissible  to  show 
that  he  had  provided  for  such  children  otherwise  than  by  his  will. — 
Hill  V.  Hill,  7  Wash.  409,  36  Pac.  360.  In  the  event  of  the  death  of  the 
husband,  his  wife  takes  one-half  of  the  community  property  as  his  heir. 
—Estate  of  Moffltt,  153  Cal.  369,  20  L.  R.  A.  (N.  S.)  207,  96  Pac.  663,  1026. 
Upon  the  husband's  death,  one-half  of  the  community  property  goes 
to  the  surviving  wife,  and  the  other  half  is  subject  to  his  testamentary 
disposition,  and  in  the  absence  of  such  disposition,  goes  to  his  descen- 
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dants.  It  can  not  be  contended,  with  respect  to  such  property*  where 
there  is  a  surviving  wife  and  children;  that  the  wife  takes  one-half 
absolutely  and  one-third  of  the  remaining  half  as  her  own.  It  follows 
that  her  Judgment  creditor  can  enforce  his  judgment  only  against  her 
interest  in  the  estate.—Estate  of  Angle,  148  Cal.  102,  82  Pac.  668.  The 
statutory  provision  relating  to  the  descent  of  community  property, 
must  be  read  in  connection  with  other  sections  relating  to  descent, 
one  of  which  provides  for  ancillary  administration  where  the  property 
is  part  of  the  estate  of  a  person  dying  a  non-resident;  the  general  rule 
prevails  here  that  the  succession  to,  and  disposition  of,  and  distribu- 
tion of,  personal  property  is  controlled  by  the  law  of  the  domicile  of 
the  owner,  or  intestate,  at  the  time  of  his  death,  without  regard  to 
where  the  property  is  located  or  where  the  owner  died. — ^Vansickle  v. 
Hazeltine,  29  Ida.  228,  158  Pac.  326.  Section  1386  of  the  Civil  Code  of 
California,  subdv.  8,  relating  to  the  disposition  of  community  property, 
is  a  rule  of  succession  in  case  of  intestacy;  it  does  not,  however,  limit, 
but  fully  recognizes,  the  right  of  the  owner  to  dispose  of  the  property 
therein  described  either  by  gift  tutor  vivos,  or  by  last  will  and  testa- 
ment—Wright V.  Rohr  (Cal.  App.),  182  Pac.  469,  470.  The  Idaho 
statute,  concerning  the  devolution  of  community  property,  does  not 
establish  a  rule  contrary  to  the  general  law. — ^Vanslckle  v.  Hazeltine, 
29  Ida.  228,  158  Pac.  326.  In  the  statute  of  descent,  the  legislature  of 
Washington  has  enacted,  in  one  section,  that,  in  the  absence  of  testa- 
mentary disposition,  the  share  of  community  property  pertaining  to  a 
deceased  member  of  the  community  goes  to  such  member's  legitimate 
issue;  and,  .though,  in  another  section  of  the  same  act,  it  has  defined 
the  heritable  powers  of  illegitimate  children,  the  two  sections  have 
not  been  harmonized. — Wasmund  ▼.  Wasmufid,  90  Wash.  274, 156  Pac.  3. 
Under  the  statute  of  Nevada,  all  of  the  community  property,  upon  the 
death  of  one  spouse  intestate,  goes  to  the  surviving  spouse. — ^Katten- 
horn's  Estate,  In  re,  41  Nev.  375,  383,  171  Pac.  164.  Upon  the  dissolu- 
tion of  the  community  by  the  death  of  the  husband  or  wife,  intestate, 
the  survivor  became  tenant  in  common  with  the  decedent's  heirs  in 
respect  to  the  community  property  as  of  the  time  of  the  death,  if  that 
took  place  prior  to  the  amendment,  of  1915,  to  the  community  property 
law.— Ewald  v.  Hufton,  31  Ida.  373,  173  Pac.  247.  Construed  with  other 
statutes,  in  determing  the  right  of  an  illegitimate  child  to  inherit 
community  property. — Scott  v.  Scott,  247  Fed.  976.  The  husband  is, 
during  his  lifetime,  the  sole  owner  of  the  community  property  and 
entitled  to  its  possession;  and  only  on  his  death  can  the  wife  assert 
title  to  her  community  one-half. — In  re  Dargle's  Estate;  Appeal  of  Chap- 
man (Cal.),  177  Pac.  165.  The  legislature  of  Nevada  did  not  intend 
by  the  use  of  the  phrase  "goes  to"  the  wife  in  section  2165, 
Revised  Laws,  and  the  phrase  "belongs  to"  the  husband  in  section 
2164,  that  the  interest  of  the  wife  in  the  community  estate  should 
vest  only  upon  the  death  of  the  husband,  since  those  sections 
were  adopted  under  the  authority  of  article  IV,  section  31  of  the 
constitution    requiring    the    legislature    to    pass    laws    defining    the 
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rights  of  the  wife  to  property  held  In  common  with,  her  husband,  the 
word  "held"  importing  ownership  and  not  mere  expectancy. — In  re 
Williams'  Estate,  40  Not.  241,  L.  R.  A.  1917C,  602,  161  Pac.  741,  746. 
The  interest  of  the  wife  in  the  community  property  during  the  life 
of  her  husband  is  a  property  interest  and  not  a  mere  expectancy,  and 
does  not  pass  by  inheritance  to  her,  and  is  not  subject  to  taxation 
under  the  inheritance  tax  laws. — ^In  re  Williams'  Estate,  40  Nev.  241, 
L.  R.  A.  1917C,  602,  161  Pac.  741,  742.  The  estate  of  the  widow  of  an 
intestate,  where  the  property  was  of  the  community  sort,  descends, 
on  her  own  death  intestate,  to  the  heirs  of  both  half  and  half. — In  re 
Watt's  Estate,  179  Cal.  20,  176  Pac.  415.  A  widow  who  otherwise 
would  be  entitled,  as  holder  of  a  community  interest,  to  part  of  the 
estate  left  by  her  husband,  is  not  entitled  to  such  in  case  the  parties 
had  separated  finally  long  before  the  death  and  at  the  time  of  doing 
so  had  formally  signed  a  written  instrument  whereby  specific  property 
rights  were  agreed  by  the  husband  to  be  settled  upon  her  immediately, 
and  she,  in  consideration  thereof,  relinquished  her  community  rights. — 
In  re  Sloan's  Estate  (Cal.),  177  Pac.  150.  Section  168  of  the  Civil  Code 
gives  binding  effect  to  a  written  agreement  between  husband  and  wife, 
on  separation,  whereby  their  community  property  is  divided,  and  all 
rights  of  each  in  respect  to  what  the  other  may  have  at  death  are 
relinquished;  provided  the  instrument  be  aptly  expressed  and  validly 
executed.— In  re  Sloan'B  Estate  (Cal.),  177  Pac.  150. 

REFERENCES. 

Distribution  of  common  property  on  death  of  husband. — See  note 
Kerr's  Cal.  Cyc.  Civ.  Code,  S  1402.  Distribution  of  common  property 
on  death  of  wife. — See  note  Kerr's  Cal.  Cyc.  Civ.  Code,  S  1401. 

(3)  Homesteads. — The  title  to  a  homestead  does  not  descend  to 
the  widow  and  children  of  a  deceased  owner,  who  may  occupy  the 
land  at  the  time  of  his  death,  to  the  exclusion  of  other  heirs,  who 
may  reside  elsewhere,  but  it  descends  in  the  same  manner  as  the 
title  to  other  real  estate,  subject  only  to  the  right  of  occupancy  of 
the  widow  and  children  residing  there,  until  the  widow  remarries,  or 
the  children  all  become  of  age.— Mitchell  v.  Mitchell,  69  Kan.  441,  77 
Pac.  98.  Where  the  estate  is  solvent  and  out  of  debt,  the  value  of 
such  part  of  the  homestead  as  may  be  set  aside  to  the  widow  should 
be  deducted  from  her  distributive  share  provided  for  by  statute.  She 
can  not  have  both,  unless  such  design  on  the  part  of  th^e  testator 
clearly  appears  from  the  will.— In  re  Uttle,  22  Utah  204,  61  Pac.  899. 
If  a  married  man  makes  a  homestead  entry  on  a  certain  quarter- 
section  of  land  while  his  wife  is  living,  but  she  dies  before  final  proofs 
are  made  and  the  patent  issued,  and  the  husband  afterwards  acquires 
the  legal  title,  the  children  take  as  heirs  of  their  mother. — Cox  v. 
Tompkinson,  39  Wash.  70,  80  Pac.  1005,  1006.  The  descent  of  a  home- 
stead, on  the  father's  death,*  to  his  children,  subject  to  a  life  estate  in 
the  widow,  is  not  unconstitutional  as  class  legislation,  as  it  operates 
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upon  persons  uniformly  throughout  the  state. — Holmes  y.  Mason,  80 
Neb.  448,  114  N.  W.  606,  608.  It  seems  to  be  the  policy  of  the  law  to 
guard  homestead  rights  for  the  benefit  of  the  entryman  himself,  and 
in  case  of  his  death  before  patent,  for  the  benefit  of  his  heirs.  What- 
ever rights  survive  the  death  of  the  homesteader  belong  to  the  heirs, 
and  not  to  the  estate  of  the  deceased.  The  heirs  dp  not  succeed  to 
such  rights  by  inheritance,  but  by  virtue  of  the  law,  which  merely 
grants  to  them  preference  rights.  If  they  fail  to  exercise  those  rights, 
or  if  there  are  no  heirs  capable,  as  citizens  of  the  United  States,  oi 
succeeding  to  such  rights,  then  there  is  no  one  else  to  whom  any 
preference  right  survives,  and  the  land  is  open,  as  a  part  of  the  public 
domain,  for  occupancy  by  any  qualified  homesteader.  The  adminis- 
trator, as  such,  succeeds  to  no  rights  in  the  homestead,  for  the  reason 
that  these  are  reserved  for  the  heirs,  and  the  law  does  not  invest 
the  administrator  with  any  rights  therein,  simply  because  there  are 
no  heirs. — Towner  v.  Rodegeb,  33  Wash.  153,  99  Am.  St.  Rep.  936,  74 
Pac.  50.  Before  a  homesteader  has  earned  a  right  to  a  patent,  he  has 
no  such  interest  in  the  land  as  will  make  it  a  part  of  his  estate  on 
his  death.  The  patent  thereafter  issued  to  the  persons  specified  in  the 
Federal  statute  is  issued  to  them,  not  as  heirs  of  the  decedent,  who 
have  inherited  his  title,  but  as  original  parties,  who  are  preferred  by 
the  Federal  statute,  after  the  rights  of  the  original  homesteader  have 
been  destroyed  by  death;  they  being  allowed  the  benefit  of  his  resi- 
dence upon  the  land.— Gjerstadenjen  v.  Van  Duzen,  7  N.  D.  612,  66 
Am.  St.  Rep.  679,  76  N.  W.  233.  If  a  homestead  has  not  been  selected 
from  community  property,  but  from  the  property  of  the  wife,  it 
descends,  upon  her  death,  to  her  heirs,  and  if  there  be  more  than  one 
child,  as  where  there  are  two  children  and  a  surviving  husband,  one- 
third  of  it  is  succeeded  to  by  the  husband,  and  the  remaining  two- 
thirds  in  equal  shares  by  the  children,  as  provided  in  the  statute 
governing  succession. — Beck  v.  Soward,  76  Gal.  527,  631,  18  Pac.  650. 
The  legislature  of  Washington  intended  to  vest  title  to  a  decedent's 
estate  in  the  heirs  subject  to  existing  laws  and  to  the  right  of  the  sur- 
viving spouse  to  assert  a  homestead  out  of  the  property. — Stewart  v. 
FMtzsimmons,  86  Wash.  65,  149  Pac.  659.  On  the  death  of  a  homestead 
entryman  before  the  time  when  a  patent  might  be  demanded,  all  his 
rights  under  the  entry  cease,  and  his  heirs  become  entitled  to  a 
patent,  not  because  of  having  succeeded  to  an  equitable  interest,  but 
because  the  law  gives  them  a  preference  as  new  homesteaders,  allow- 
ing them  the  benefit  of  the  residence  of  their  ancestor  on  the  land. — 
Harris  v.  Lyon,  16  Ariz.  35,  38,  140  Pac.  985.  If  a  person  files  upon 
public  land  as  a  homestead  and  dies  before  the  accrual  of  his  right 
to  demand  a  patent  he  leaves  no  interest  in  the  land  susceptible  of 
transmission  to  his  heirs. — Harris  v.  Lyon,  16  Ariz.  35,  38,  140  Pac.  985. 
If  a  widow,  having  a  minor  child,  makes  a  homestead  entry,  then 
takes  a  second  husband  and  thereafter  dies  before  the  arrival  of  the 
time  for  demanding  a  patent,  the  federal  land  laws  and  the  decisions 
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of  the  federal  courts  construing  them  bind  the  state  courts  in  any 
controversy  between  the  minor  and  the  widower  as  to  which  shall 
have  the  preference  as  a  new  homesteader.  Harris  y.  Lyon,  16  Ariz. 
35,  39,  140  Pac.  985.  When  a  father  of  a  family  deeds  property  to 
his  wife,  and  the  latter  declares  a  homestead  on  the  same  and  then 
dies,  no  estoppel  arises  to  prevent  his  asserting  an  absolute  title  to 
this  property;  such  an  estoppel  is  always  founded  on  a  wrong  done 
and  on  the  inequity  of  permitting  the  wrongdoer  to  take  advantage  of 
It  to  the  injury  of  another,  relying  and  entitled  to  rely  upon  the  wrong- 
doer's conduct— Williams  v.  Williams,  170  Cal.  625,  151  Pac.  10.  If  a 
wife  declares  a  homestead  on  her  separate  property  it  becomes  vested 
absolutely  in  the  husband  if  he  survives  her. — Williams  v.  Williams, 
170  Cal.  625, 151  Pac.  10. 

REFERENCES. 

Succession  to  rights  of  homesteader  on  his  death  before  perfection 
of  title.— Ann.  Cas.  1912C,  696. 

(4)  Timberculture  claims. — ^It  is  settled  beyond  dispute  that  the 
heirs  of  a  timber-culture  entryman  upon  public  lands  of  the  United 
States,  who  dietf  before  completing  the  period  of  occupancy  and  receiv- 
ing the  patent,  succeed  to  all  his  rights,  and,  upon  making  the  required 
proof,  take  title  as  direct  grantees  and  purchasers  from  the  govern- 
ment, and  not  by  inheritance. — Gould  v.  Tucker,  20  S.  D.  226,  105  N.  W. 
624,  625.  Even  though  the  administrator  of  the  estate  of  a  deceased 
entryman  uses  money  belonging  to  the  estate  to  commute  the  entry 
by  payment  of  the  required  amount  to  the  United  States,  all  rights 
under  the  patent  inure  to  the  heirs  as  if  their  names  had  been  specially 
mentioned  therein,  and  neither  the  administrator  nor  the  probate  court 
has  authority  to  sell  the  land  to  satisfy  debts  previously  created,  or  to 
burden  the  same  with  any  part  of  the  expense  Incurred  in  securing  the 
patent— Oould  v.  Tucker,  20  S.  D.  226,  105  N.  W.  624,  625.  Upon  the 
death  of  a  timber-culture  claimant  before  performance  by  him  of  the 
conditions  precedent  to  obtaining  title  from  the  government,  his  heirs 
succeed  to  the  claim,  and  may  obtain  a  patent  therefor  in  their  own 
name  by  proof  of  full  performance  by  them  and  their  ancestor  of  the 
required  conditions.  But,  in  such  case,  they  take  directly  as  donees  of 
the  government  and  not  by  inheritance.  Upon  the  death  of  the  claim- 
ant, his  interest.  In  the  timber-culture  claim  absolutely  terminates  and 
Is  at  an  end,  and  his  rights  pass  by  direct  grant  to  his  heirs  and  sub- 
stituted beneficiaries  of  the  government  He  has,  at  the  time  of  his 
death,  no  interest  which  can  be  devised,  or  which  will  descend  or  pass 
to  his  heirs  or  personal  representatives.  Hence  proceedings  assuming 
jurisdiction  over  the  claim,  and  authorizing  its  sale,  are  absolutely  void 
for  want  of  jurisdiction  of  the  subject-matter.  The  claim  at  that  time 
belongs  to  the  heirs,  in  their  own  right,  and  such  proceedings  could 
have  no  more  force  and  effect  than  if  the  court  should  assume  to 
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order  a  sale  by  the  administrator  of  any  other  property  belonging  to 
the  heirs.— Haun  v.  Martin,  48  Or.  304,  86  Pac.  371,  372. 

REFERENCES. 

Jurisdiction  of  probate  court  as  to  descent  of  real  property.  See  note 
post,  on  Jurisdiction  of  Ck>urta. 

(5)  Mining  claims. — If  the  holder  of  a  mining  claim,  under  a  bona 
tide  location,  dies  before  the  government  has  issued  the  patent,  his 
interest  may  be  made  the  subject  of  a  probate  sale  and  passes  to  the 
purchaser  even  though  the  patent  be  issued  to  the  heirs. — Wallace  v. 
Hudson,  170  Cal.  596,  150  Pac.  988.  The  interest  of  the  holder  of  a 
mining  claim,  under  a  bona  fide  location,  is  not  in  all  respects  similar 
to  that  which  arises  under  a  desert  entry,  a  pre-emption  claim,  and 
the  like;  it  is  an  estate  of  inheritance,  and,  on  his  death,  passes  by 
descent  to  his  heirs,  as  does  any  other  real  estate. — Wallace  v.  Hudson, 
170  Cal.  596,  150  Pac.  988. 

REFERENCES. 

Descent  of  unpatented  mining  claim. — See  note  4  L.  R.  A.  (N.  S.) 
919,  920. 

8.  Rights  of  widow. 

(1)  In  general. — ^A  wife  is  not  a  "relative"  of  her  husband,  so  that, 
under  a  will  containing  a  devise  to  her,  she  dying  first,  her  heirs  suc- 
ceed to  the  estate  as  she  would  have  done  had  she  lived.  Upon  her 
death  preceding  that  of  her  husband,  the  devise  would  lapse. — In  re 
Renton's  Estate,  10  Wash.  533,  39  Pac.  145,  146.  The  Colorado  statute 
expressly  provides  that  a  widow  or  surviving  wife  of  a  husband  dying 
intestate  is  heir  to  one-half  of  his  real  estate,  if  there  be  a  child  or 
children  living,  and  is  also  entitled  to  one-half  of  the  personalty,  but 
if  there  are  no  children,  or  descendants  of  any  child,  she  becomes  the 
sole  heir  at  law.  She  is  therefore  entitled  to  share  in  the  proceeds  of  a 
policy  of  insurance  payable  to  her  husband's  'iegal  heirs.'* — Anderson 
V.  Groseback,  26  Colo.  3,  55  Pac.  1086,  1090.  A  widow  has  no  interest  in. 
and  is  not  entitled  to,  a  distributive  share  of  land  owned  by  the  deceased 
husband  during  marriage,  and  which  is  not  a  homestead,  where  the 
same  was  sold  before  his  death  upon  a  special  execution  or  order  of 
sale  issued  in  pursuance  of  a  Judgment  in  an  action  to  recover  upon  a 
note  executed  by  the  husband,  and  to  foreclose  a  mortgage  given  to 
secure  its  payment,  notwithstanding  that  she  did  not  join  in  executing 
the  note  or  mortgage,  and  was  not  a  party  u  the  foreclosure  action. — 
Mosteller  v.  Oorrell,  41  Kan.  392,  21  Pac.  232.  If  a  woman  claims 
property  as  the  wife  of  a  decedent,  and  she  makes  affidavit  that  the 
decedent  had  deserted  her  after  marriage,  in  a  foreign  country,  some 
sixteen  years  prior  to  the  time  of  his  death,  and  that  she  believed  that 
after  he  had  deserted  her  he  came  to  this  country,  she  can  not  recover, 
where  there  is  no  evidence  of  that  fact,  and  evidence  of  the  identity  of 
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the  deceased  as  her  husband  is  wholly  lacking. — Ooldwater  v.  Burnside, 
22  Wash.  215.  60  Pac.  409,  410.  A  widow  is  an  "heir."— Thurston  v. 
Allen,  8  Haw. '392,  404.  If  a  man  dies  intestate  and  without  leaving 
issue,  his  common  law  wife  is  entitled  to  administer  on  his  estate  and 
to  succeed  to  all  his  property. — Estate  of  Matteote,  59  Colo.  566, 
151  Pac.  448.  A  deceased  person's  widow  Is  entitled  to  her  com- 
munity interest  after  the  payment  of  debts  and  costs  of  administra- 
tion, but  she  is  not  entitled  to  possession  until  the  administration  has 
been  closed. — Enos  v.  Hamblen,  79  Wash.  583,  140  Pac.  675.  The  rights 
of  a  widow  and  of  those  who  claim  under  her  are  as  potent  where  she 
survives  her  husband  only  one  hour  as  they  would  be  if  she  survived 
him  for  a  number  of  years. — Beeson  v.  Lotz,  101  Kan.  399,  166  Pac.  466. 
The  widow,  where  she  and  her  husband  were  united  by  a  common  law 
marriage,  is,  in  the  absence  of  issue,  entitled  to  the  entire  inheritance. — 
Estate  of  Matteote,  59  Colo.  566,  151  Pac.  448.  The  statute  of  Idaho 
makes  the  widow  and  children  heirs,  where  property  was  the  separate 
estate  of  the  intestate;  but  it  makes  the  widow  sole  heir  if  the 
decedent*s  estate  was  community  property. — Powell  v.  Powell,  22  Ida 
531,  535,  126  Pac.  1058.  A  wife  may  be  the  sole  heir  of  her  husband.— 
Marcellus  v.  Wright,  51  Mont  569,  154  Pac.  714.  Under  no  circum- 
stances does  the  "surviving  widow*'  of  a  deceased  brother  of  a  deceased 
husband  of  a  deceased  take  directly  from  such  deceased  under  §  1386, 
Civil  Code  of  California.— In  re  Ross'  Estate  (Cal.),  182  Pac.  755,  758. 
If  a  married  man  die  intestate,  there  must  be  surviving  a  brother  or 
sister  and  neither  issue,  father,  nor  mother,  in  order  that  his  nephews 
and  nieces  shall  share  with  the  widow  in  his  property. — Brundy  v. 
Canby,  50  Mont.  454,  148  Pac.  315.  If  a  man  hold  a  deed  for  land,  pur- 
chased by  his  son,  but  for  which  he  has  advanced  to  the  son  part  of 
the  purchase  money,  it  being  agreed  orally  that  he  shall  so  hold  until 
repayment,  the  widow  of  the  man  has,  on  his  dying  before  repayment 
other  than  his  son's  services  for  many  years,  no  interest  in  the  land. — 
Scholz  V.  Hoth,  94  Kan.  205,  146  Pac.  339. 

REFERENCES. 

Right  to  contest  the  validity  of  a  divorce  decree  after  the  death  of 
one  or  both  of  the  parties. — See  notes  125  Am.  St.  Rep.  230,  57  L.  R.  A. 
583,  1  L.  R.  A.  (N.  S.)  551. 

(2)  As  a  survivor. — ^A  deed  which  conveys  an  estate  to  a  husband 
and  wife  conveys  it  in  entirety,  and  upon  the  death  of  one.  the  other 
is  entitled,  as  a  survivor  of  the  two,  to  the  entire  estate. — Baker  v. 
Stewart,  40  Kan.  442  10  Am.  St.  Rep.  213,  2  L.  R.  A.  434,  19  Pac.  904, 
906.  Proceeds  of  an  insurance  policy  on  life  of  decedent  are  separate 
property  in  which  the  widow  has  a  right  of  dower. — Burdett  v.  Burdett, 
26  Okla.  416,  36  L.  R.  A.  (N.  S.)  964,  109  Pac.  922.  Any  right  of  inher- 
itance from  her  husband  that  a  widow  has  is  derived  solely  from  the 
statute  to  that  effect. — Hamblln  v.  Marchant,  103  Kan.  508,  175  Pac. 
678.    A  widow  acquires  rights  in  respect  to  the  property  left  by  her 
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husband's  dying  intestate  only  through  the  law  of  descents  and  dis- 
tribution.— Hamblin  y.  Marchant,  103  Kan.  508,  175  Pac.  678.  Where 
deceased  died  in  1877,  leaving  suryiying  him  his  wife  and  a  daughter, 
the  latter  of  whom  died  in  1901,  unmarried  and  without  issue,  the  widow 
by  right  of  inheritance,  under  section  1386,  Civil  Code  of  California 
would  be  entitled  to  all  the  property  of  the  decedent,  in  the  absence  of 
a  will,  or  to  the  extent  that  the  property  was  undisposed  of  thereby. — 
In  re  Glann's  Estate,  177  Cal.  347,  170  Pac.  833.  The  one-half  Interest 
which  the  wife  receives*  from  the  community  property,  upon  the  death 
of  her  husband,  comes  to  her  in  her  own  right  by  reason  of  the  death 
of  the  community  agent  and  her  survival  of  the  dissolution  of  the 
community  partnership. — ^Kohny  v.  Dunbar,  21  Ida.  256,  258,  Ann.  Cas. 
1913D,  492,  39  L.  R.  A.  (N.  S.)  1107,  121  Pac.  544.  Where  an  intestate 
dies  in  this  state,  without  issue,  and  leaving  his  wife  surviving  under 
the  statutes  of  the  state,  she  takes  all  property  left  by  him,  situated 
in  this  state,  acquired  by  the  joint  industry  of  herself  and  her  deceased 
husband  during  coverture. — In  re  Barnes'  Estate  (Barnes  v.  Barnes), 
47  Okl.  117,  147  Pac.  604,  506. 

REFERENCES. 
Inheritance  by  wife. — See  Kerr's  Cal.  Cyc,  Civ.  Code,  §  1386,  note  57. 

(3)  Under  agreements. — ^Agreements  between  husband  and  wife, 
which  are  calculated  to  facilitate  the  securing  of  a  divorce,  are  con- 
trary to  public  policy,  and  void.  Hence  if  a  husband,  by  unfair  means, 
secures  his  wife's  signature  to  such  a  contract,  in  which  she  consents 
to  take,  as  her  share,  a  fractional  part  of  the  property  of  her  husband 
on  his  death,  she  is  not  barred  from  her  right  of  inheritance. — Palmer 
V.  Palmer,  26  Utah  31,  99  Am.  St.  Rep.  820,  61  L.  R.  A.  641,  72  Pac.  3,  9. 
An. antenuptial  agreement  providing  that  the  property  owned  by  either 
party  shall,  after  marriage,  remain  the  separate  and  distinct  property 
of  such  owner;  that  neither  shall  have  or  exercise  any  right,  title  or 
estate  in  the  property  of  the  other;  and  that  each  may,  at  his  or  her 
option,  dispose  of  such  property  by  will  or  otherwise,  except  that 
the  husband  shall  not,  during  the  lifetime  of  the  wife,  so  dispose  of 
his  property  as  to  jeopardize  or  render  nugatory  a  subsequent  provision 
for  her  benefit,  by  which  he  agrees  to  furnish  her  proper  and  com- 
fortable support  so  long  as  they  live  together  as  husband  and  wife, 
or  in  case  she  survives  him,  so  long  as  she  remains  his  widow, — does 
not  exclude  the  widow  from  her  right  of  inheritance  in  the  husband's 
property,  where  they  have  lived  together  for  thirty  years,  and  the 
husband  dies  intestate. — ^Rouse  v.  Rouse,  76  Kan.  311,  91  Pac.  45.  A 
validly  executed  agreement  between  husband  and  wife,  on  separating, 
which  divides  the  property  held  by  them  at  the  time,  and  expresses 
an  intention  that  each  relinquish  all  right  to  what  the  other  may  have 
or  hold  thereafter,  empowers  the  husband  to  substitute  another's  name 
for  that  of  the  wife  in  his  life  insurance  policy  as  the  beneficiary. — In 
re  Sloan's  Estate  (Cal.),  177  Pac.  150.    An  otherwise  valid  agreement 
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between  husband  and  wife,  on  separation,  dividing  their  property  and 
providing  for  a  reciprocal  relinquishment  of  marital  property  rights, 
is  not  invalidated  by  a  further  provision,  invalid  in  itself,  tending  to 
the  facilitation  of  a  divorce. — In  re  Sloan's  Estate  (Gal.),  177  Pac.  150. 
A  wife  who  seeks  to  rescind  an  agreement,  made  on  separating  from 
her  husband,  disposing  of  property  rights  between  them,  must  satisfy 
section  1691  of  the  Civil  Code  of  California  by  restoring,  or  offering 
to  restore  to  her  husband  Ihe  provisions  accepted  by  her  under  the 
agreement. — In  re  Sloan's  Estate  (Cal.),  177  Pac.  160. 

(4)  Election  to  take  under  will. — Where  a  will  is  deposited  in  the 
office  of  the  probate  Judge  by  the  testator,  and,  after  his  death,  the 
will  is  produced  in  open  court,  opened,  and  read  in  the  presence  of  the 
devisees  of  the  real  property  described  therein  (one  of  the  witnesses 
to  the  will,  and  another),  and  an  entry  is  made  upon  the  will,  by  the 
probate  Judge,  of  the  election  of  the  widow  to  take  under  the  will, 
and  that  the  will  is  admitted  to  probate,  the  property  passes  under 
the  will,  and  does  not  descend  to  the  heirs  of  the  testator. — Chandler 
V.  Richardson,  65  Kan.  152,  69  Pac.  168.  Where  a  widow  fails  to  elect 
whether  she  will  accept  under  the  will  or  under  the  law  she  Is  held 
to  bave  elected  to  take  under  the  statute  of  descents  and  distributions. 
—Williams  v.  Campbell,  85  Kan.  631,  118  Pac.  1074.  Where  a  widow 
renounced  a  will  and  elected  to  take  under  the  statute,  leaving  the 
estate  In  such  a  condition  that  the  remaining  provisions  of  the  will 
could  not  be  enforced  consistently  with  the  testator's  intention,  they 
were  disregarded  and  the  whole  estate  distributed  according  to  the 
statute.— Fennell  v.  Fennell,  80  Kan.  730, 18  Ann.  Cas.  471, 106  Pac.  1038. 
Where  the  language  of  the  will  manifests  no  intention  on  the  part  of 
the  testator  to  dispose  of  his  wife's  community  interest  and  makes 
a  testamentary  disposition  for  her  in  lieu  of  such  interest  no  election 
by  the  widow  is  necessary. — ^La  Tourette  v.  La  Tourette,  15  Ariz.  200, 
Ann.  Cas.  1915B,  70  137  Pac^  426,  430.  Where  a  widow,  without  regard 
to  the  provisions  of  the  will  of  her  deceased  husband,  elects  to  take 
under  the  law  of  descents  and  distributions,  such  election  does  not 
render  the  will  Inoperative.  As  between  other  persons,  the  will  will 
be  enforced  as  near  in  accordance  with  the  intention  of  the  testator  as 
it  can  be.— Pittman  v.  Pittman,  81  Kan.  643,  27  L.  R.  A.  (N.  S.)  602. 
107  Pac.  235.  Where  a  widow  renounces  the  will  of  her  husband  and 
elects  to  take  under  the  law  and  her  portion  as  provided  by  the  statute 
of  descents  and  distributons  is  set  aside  to  her,  if  the  estate  is  then 
in  such  a  condition  that  the  remaining  provisions  of  the  will  can  not 
be  enforced  consistently  with  the  intent  of  the  testator,  they  will  be 
disregarded  and  the  remainder  of  the  estate  will  be  distributed 
under  the  statute  of  descents  and  distributions  the  same  as  it 
no  will  had  been  made. — Fennell  v.  Fennell,  80  Kan.  730,  18  Ann. 
Cas.  471,  106  Pac.  1038.  Where  a  wife  has  given  her  consent  to  her 
husband's  making  a  will,  it  is  not  necessary  that  she  should  be  called 
upon  after  his  death  to  make  an  election  under  the  statute*  although 
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she  is  not  named  as  a  beneficiary  under  the  will. — Hanson  v.  Hanson, 
81  Kan.  306,  105  Pac.  444.  A  widow  provided  for  by  her  husband's  will 
has  the  choice  of  two  rights,  one  under  the  statutes  of  descents  and 
distributions  and  one  under  the  will;  but  she  can  not  have  both, 
except  in  oases  where  such  is  the  purpose  of  the  will.  She  may  take 
either,  but  the  election  of  one  is  a  relinquishment  of  the  other. — Ashel- 
ford  V.  Chapman,  81  Kan.  312,  105  Pac.  534.  The  widow's  election  is 
between  will  and  no  will.  If  she  takes  under  the  statute,  there  Is  no 
will  as  to  her,  and  none  of  her  rights  can  be  abridged  as  to  any  of  its 
provisions.  Her  share  is  carved  out  of  the  estate  according  to  law, 
precisely  as  if  no  will  had  been  made.  Then  the  will  operates  upon 
the  residue. — Ashelford  v.  Chapman,  81  Kan.  312,  105  Pac.  534.  Where 
a  will  leaves  part  of  the  testator's  property  undisposed  of,  the  widow, 
by  electing  to  take  under  it,  debars  herself  and  her  heirs  from  having 
any  of  that  part.—Compton  v.  Akers,  96  Kan.  229,  Ann.  Gas.  1918B,  983, 
L.  R.  A.  1917D,  758,  150  Pac.  219.  The  refusal  of  a  widow  to  take  under 
her  husband's  will  and  her  election  to  take  rather  under  the  statute 
should  not  effect  the  carrying  out  of  the  provisions  of  the  will  other- 
wise, but  conditions  should  be  adjusted  to  her  election  and  administra- 
tion under  the  will  proceeded  with. — ^Allen  v.  Patee,  104  Kan.  440,  179 
Pac.  333.  Power  given  by  a  will  to  executors,  to  convert  real  estate 
into  money  and  to  distribute  the  proceeds  among  the  widow  and  heirs, 
is  destroyed  by  an  election  by  such  beneficiaries  to  take  the  property 
in  kind.— Estate  of  Loyd,  175  Cal.  699,  167  Pac.  157.  The  Colorado 
statute,  dealing  with  the  question  of  consent  and  election  of  husband 
or  wife  as  to  taking  under  the.  will  or  the  statute,  is  not  so  to  be  con- 
strued that,  where  a  married  woman  has  died  leaving  a  will  that  puts 
her  husband  to  such  an  election,  the  court  has  no  jurisdiction  in  the 
absence  of  the  husband's  election  filed  after  probate  and  within  six 
months  thereafter.— Whipple  v.  Wessels  (Colo.),  180  Pac.  309.  Where 
a  widow,  her  husband  having  by  will  provided  for  her  elects  to  accept 
the  provision,  she  thereby  relinquishes  the  rights  she  has  in  the  estate 
under  operation  of  the  statute. — In  re  Osgood's  Estate  (Utah),  173  Pac. 
152.  Though  the  widow  accepts  the  provision  of  a  will,  giving  her  the 
use  of  all  of  the  testator's  property  during  her  life,  this  does  not  waive 
her  right,  under  this  section,  to  insist  upon  the  distribution  to  her  of 
her  share  of  property  as  to  which  the  testator  died  intestate. — Kaser 
V.  Kaser,  68  Or.  153,  162,  137  Pac.  187.  Separate  and  community  prop- 
erty were  devised  to  wife,  but  the  testator  did  not  declare  same  to  be  in 
lieu  of  her  community  right.  Held  that  the  fact  that  the  wife  also 
claims  the  right  to  succeed  one-half  of  certain  other  community  prop- 
erty devised  to  others  than  herslf  does  not  preclude  her  from  taking 
the  property  devised  to  her. — Estate  of  Prager,  166  Cal.  450, 137  Pac.  37. 

4.  Children's  right  of  inheritance. 

(1)  In  general. — In  1868,  the  statute  of  New  Mexico  did  not  determine 
the  rights  of  a  child  in  the  estate  of  its  mother,  where  the  father  was 
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living.  Such  rights  were  determined  by  the  Spanish  law. — Crary  v. 
Field,  9  N.  M.  222,  50  Pac.  342,  344.  The  surviving  husband  Is  author- 
ized by  the  civil  law  of  Spain  and  Mexico  to  sell  as  much  of  the  com- 
munity property  as  may  be  necessary  to  pay  the  community  debts,  and, 
in  the  exercise  of  this  right  and  discharge  of  this  duty,-  any  transfer  of 
property  made  by  him,  be  It  personal  or  real,  conveys  a  good  title  to 
his  vendee,  and  the  heirs  are  without  authority  to  interfere  with  or 
restrain  him  in  his  action,  as  survivor,  unless  it  shall  appear  that  he  is 
prostituting  his  power,  and  committing  waste  to  their  detriment. — 
Crary  v.  Field,  9  N.  M.  222,  50  Pac.  342,  344.  A  deceased  person,  in 
his  lifetime,  was  married  three  times.  By  his  first  wife  he  had  one 
child.  By  his  second  wife  he  had  one  child.  By  his  third  wife,  sur- 
viving him,  he  had  five  cliildren.  He  died  intestate  in  Kansas.  It 
was  held  that,  at  his  death,  one-half  In  value  of  his  real  estate,  not 
necessary  for  the  payment  of  his  debts,  descended  In  fee-simple  to 
his  widow; that  the  other  half  of  his  real  estate  descended  to  his 
seven  children  equally,  being  all  of  his  children  by  his  three  wives;  and 
that,  upon  the  death  of  his  widow,  her  estate  descended  to  her  own 
children.— Colgon  v.  Burleigh,  52  Kan.  392,  34  Pac.  1060.  If  a  widow 
dies  Intestate,  leaving  two  children,  one  by  each  of  two  husbands,  she 
has  successively  had,  and  her  estate  consists  wholly  of  property  that 
was  owned  separately  by  her  last  husband  and  conveyed  to  her  by 
deed  of  gift,  the  estate  descends  to  both  children  in  equal  shares,  under 
the  California  statute.— Estate  of  McKenna,  168  Cal.  339,  143  Pac.  605. 
B.  devised  his  real  estate  to  his  wife  for  life,  and  after  death  certain 
portions  to  his  son;  the  will  provided  that  if  any  devisee  should  die 
before  the  wife  the  share  which  would  otherwise  have  fallen  to  such 
devisee  should  go  to  his  heirs;  the  son  mortgaged  the  property  devised 
to  him,  after  which  he  died  prior  to  the  death  of  the  widow  of  testator, 
leaving  surviving  him  children  who  are  admitted  to  be  his  heirs:  Held, 
that  whatever  estate  the  son  took  under  the  will  terminated  with 
his  death  and  that  his  surviving  children,  as  heirs,  took  free  from  any 
lien  of  the  mortgage.— Brede  v.  First  Nat.  Bank,  23  Haw.  537.  There 
is  no  natural  right  of  succession  in  any  one,  not  even  In  a  child  by 
birth;  succession  is  a  matter  purely  of  public  policy,  and  such  policy  Is 
concerned  with  the  well-being  of  an  adopted  child  quite  as  much  as 
with  that  of  a  child  by  birth.— Scott  v.  Scott  (Ida.),  247  Fed.  976,  979. 
Where  decedent  who  had  been  twice  married  died,  leaving  a  widow 
and  child  by  the  first  marriage,  and  his  property  had  been  acquired  by 
the  joint  Industry  of  himself  and  the  second  wife,  the  child  by  the  first 
marriage  constituted  issue  within  Comp.  Laws.  1909,  section  8985, 
relating  to  distribution  of  assets  of  estates. — Schafer  v.  Ballou,  35  Okl. 
169,  128  Pac.  498.  A  testator  who  dies,  leaving  children,  and  by  his 
will  leaves  all  his  property  to  his  wife  "to  have  and  to  hold  the  same 
during  her  natural  life  or  to  sell  and  convey  the  said  property  for  the 
benefit  of  herself  and  her  heirs,"  dies  intestate  so  far  as  his  children 
are  concerned;  the  word  "heirs"  used  in  the  will  not  being  the  equlva- 
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lent  of  "children"  under  the  Oregon  statute. — ^Neal  y.  Davis,  53  Or.  423, 
99  Pac.  69,  101  Pac.  212.  Upon  the  death  of  a  wife  one-half  of  the 
community  property  (a  homestead)  descends  to  the  children,  who 
hecome  tenants  In  common. — Eckert  v.  Schmitt,  60  Wash.  23,  110  Pac. 
635;  Krieg  v.  Lewis,  56  Wash.  196,  26  L.  R.  A.  (N.  S.)  1117,  105  Pac.  483. 
An  heir  can  be  disinherited  only  hy  express  devise  or  necessary  implica- 
tion.—Love  V.  Walker,  59  Or.  95,  115  Pac.  302.  A  child  of  the  former 
marriage  would  he  entitled  to  her  proper  share  according  to  the  laws 
of  succession,  as  to  the  estate  of  which  her  father  died  seised. — 
Zanone  v.  Sprague,  16  Cal.  App.  333, 116  Pac.  989. 

(2)  Statutory  constructions. — Upon  the  death  intestate  of  a  widow 
who  had  twice  married,  and  who  left  surviving  a  child  hy 
each  marriage,  property  which  had  once  been  the  separate  prop- 
erty of  her  last  husband,  and  which  he  had  conveyed  to  her 
by  deed  of  gift,  descends  In  equal  shares  to  each  of  her  children, 
in  accordance  with  the  provisions  of  subdivision  1  of  section  1386 
of  the  Civil  Code.— Estate  of  McKenna,  168  Cal.  339,  143  Pac.  605. 
The  code  section  (Civ.  Code,  S  1386)  to  the  effect  that  the  estate  of  a 
widow,  dying  without  issue,  shall,  in  case  the  property  was  the  com- 
mon property  of  her  predeceased  husband  and  herself,  go  in  equal 
shares  to  the  children  of  the  husband,  applies  only  to  cases  of  intestacy. 
—Estate  of  Wenks,  171  Cal.  607,  154  Pac.  24.  Under  the  rule  estab- 
lished in  California  subdivision  3  of  section  1386  of  the  Civil  Code 
does  not  entitle  the  children  or  grandchildren  of  a  deceased  brother 
or  sister  to  inherit  from  the  ancestor  unless  a  brother  or  sister  sur- 
vived him.— Estate  of  Nigro,  172  Cal.  474,  156  Pac.  1019.  The  effect 
of  the  act  of  1905,  amending  subdivisions  4  and  2  of  section  1386  of  the 
Civil  Code,  is  to  enable  children  of  a  deceased  brother  or  sister  to 
inherit,  regardless  of  whether  there  be  or  be  not  a  surviving  brother 
or  sister. — Estate  of  Jepson,  174  Cal.  684,  164  Pac.  1.  Under  section 
6895,  Wilson's  Annotated  Statutes  of  1903,  children  of  a  deceased 
brother  of  a  decedent  take  their  interest  in  the  estate  of  the  decedent 
directly  from  the  latter  and  not  through  their  father  who  predeceased 
decedent,  and  their  right  to  their  inherited  Interest  in  the  estate  is 
not  affected  by  the  acts  of  their  father  in  reference  to  the  property 
descended.— Barnard  v.  Bilby  (Okl.),  171  Pac.  444,  445. 

(3)  Grandchildren. — ^Where  the  deceased  at  the  time  of  her  death  left  no 
husband,  no  issue,  no  father  nor  mother,  and  no  brothers  or  sisters,  but 
left  as  her  sole  kindred  the  son  of  a  deceased  brother,  and  various  grand- 
children of  said  brother,  the  son  of  that  brother  takes  the  whole  estate 
to  the  exclusion  of  such  grandchildren. — ^Bums  v.  Tlffee,  49  Okl.  262, 
152  Pac.  368.  "Children  of  any  deceased  brother  or  sister,"  in  the 
statute  relating  to  descents,  where  it  sets  out  the  line  in  a  case  in  which 
neither  issue,  husband  or  wife,  father,  mother,  brother  nor  sister  sur- 
vives the  Intestate,  does  not  indicate  the  legislative  intent  to  be  that 
a  deceased  brother's  or  sister's  grandchildreui  etc.,  shall  inherit  under 
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the  proyislon«~In  re  Roberts'  Estate,  84  Wash.  163,  146  Pac.  398. 
The  statute  of  Washington  expressly  provides  for  inheritance  by  the 
children  of  deceased  brothers  and  sisters  of  the  intestate,  but  makes  no 
provision  for  the  inheritance  by  grandchildren  of  such  deceased  broth- 
ers and  sisters;  such  grandchildren  can  not,  therefore,  take  by  right 
of  representation. — In  re  Roberts'  Estate,  84  Wash.  163,  146  Pac.  398. 
The,  expression  "children  of  any  deceased  brother  or  sister"  has  ref- 
erence to  the  sons  and  daughters  of  such  brother  or  sister;  it  does  not 
include  grandchildren  or  other  remote  descendants. — ^Flalter  v.  Walker, 
47  Okl.  527,  149  Pac.  1111;  Lowrey  v.  Le  Flore,  48  Okl.  235,  Ann.  Cat. 
1918E,  1001,  149  Pac.  1112;  Burns  v.  Tiffee,  49  Okl.  262,  152  Pac.  368. 
The  term  "children,"  with  respect  to  parentage,  means  sons  and 
daughters,  of  whatever  age;  it  refers  to  the  immediate  offspring;  it 
does  not  include  grandchildren  or  more  remote  descendants,  unless  a 
strong  case  of  intention  or  necessary  implication  requires  it.— Falter 
▼.  Walker,  47  Okl.  527,  149  Pac.  1111;  L.owrey  v.  Le  Flore,  48  Okl.  235, 
Ann.  Cat.  1918B,  1001,  149  Pac.  1112. 

(4)  Child  en  ventre  ea  mere. — A  child,  en  ventre  sa  mere  at  the  time 
of  its  father's  death,  is  deemed  to  have  been  living  at  the  time  of  such 
death,  and  has  all  the  rights  of  inheritance  conferred  upon  any  living 
person. — Haydon  v.  Normandin>  55  Mont.  539,  179  Pac.  460. 

(5)  Pretermitted  child. — ^Where  a  deceased  father  had  been  ordered 
by  decree  of  court  to  pay  a  certain  sum  of  money,  from  and  after  the 
date  of  the  decree,  for  the  support  and  maintenance  of  his  child,  it 
can  not  be  contended,  in  the  face  of  such  monthly  payments,  that  the 
omission  to  mention  the  child  in  his  will  was  caused  by,  or  was  due  to, 
inadvertance  or  mistake. — In  re  McMillen's  Estate,  12  N.  M.  31,  71  Pac. 
1083,  1084.  A  clause  of  the  testator's  will,  empowering  the  executrix 
to  sell  land  to  pay  the  testator's  debts,  does  not  operate  to  devest  a 
child  born  after  the  making  of  the  will  of  its  title  in  the  land  devised, 
where  the  statute  provides  that  every  testator  leaving  a  child  born 
after  the  making  of  the  will,  not  named  nor  provided  for  therein,  shall 
be  deemed  to  have  died  intestate  as  to  such  child. — ^Worley  v.  Taylor, 
21  Or.  589,  28  Am.  St.  Rep.  771,  28  Pac.  903.  In  New  Mexico,  a  child 
can  be  disinherited  without  being  mentioned  In  a  will,  though  it 
appears  that  the  omission  of  its  name  occurred  through  inadvertance 
or  misUke.— In  re  McMillen's  Estate,  12  N.  M.  31,  71  Pac.  1083.  Under 
the  statute  of  Washington,  where  a  testator  is  deemed  intestate  as  to 
such  of  his  children  as  are  not  provided  for  by  his  will,  parol  evidence 
is  not  admissible  to  show  that  the  testator  had  provided  for  his 
children  otherwise  than  by  his  will.— Hill  v.  Hill,  7  Wash.  409,  35 
Pac.  360.  A  testator's  child,  not  mentioned  in  the  will.  Inherits  as 
though  there  was  no  will,  and  does  not  and  can  not  take  under  the 
wllL— Estete  of  Loyd,  175  Cal.  699,  167  Pac.  157. 
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(6)  Heirs  of  half  blood. — ^Where  an  intestate  leaves,  as  his  sole  heirs, 
four  brothers  (or  sisters),  half-brothers  (or  sisters)  who  are  children 
of  'his  father,  and  half-brothers  (or  sisters)  who  are  children  of  his 
mother,  each  full  brother  (or  sister)  inherits  an  equal  share  with  each 
child  of  his  father  in  the  half  of  the  estate  descending  through  the 
father,  and  also,  in  addition  thereto,  an  equal  share  with  each  child  of 
his  mother  in  the  half  of  the  estate  descending  through  her;  the 
provision  of  the  statute  that  children  of  the  half  blood  shall  inherit 
equally  with  children  of  the  full  blood  not  having  the  effect  to  require 
that  in  the  case  stated  all  the  children  of  either  or  both  of  intestate's 
parents  shall  receive  equal  parts  of  his  estate. — Tays  v.  Robinson,  68 
Kan.  53,  74  Pac.  623.  The  statute  casting  the  descent  of  property  uses 
the  word  "children,"  and  the  relation  of  parent  and  child  determines 
inheritance.  The  divorce  of  parents  does  not  affect  this  relation.  No. 
matter  who  may  have  a  daughter's  custody  for  the  purposes  of  nur- 
ture, she  is  still  the  child  of  her  father,  and,  by  statute,  children  of 
the  half  blood  inherit  equally  with  those  of  the  whole  blood. — Mclntyre 
V.  Gelvln,  77  Kan.  779,  95  Pac.  389.  Resident  citizen  half-sisters  of  a 
resident  citizen  who  died  intestate,  leaving  neither  widow  nor  children, 
and  whose  parents  both  died  before  him,  non-resident  aliens,  inherit 
immediately  and  directly  the  lands  of  the  deceased  in  Kansas. — State  v. 
Ellis,  72  Kan.  285,  83  Pac.  1045. 

REFERENCES. 

Relatives  of  the  half  blood. — See  note  Kerr's  Cal.  Cyc.  Civ.  Code, 
§§  1386, 1394.  Inheritance  by  half  blood.~See  note  61  Am.  Dec.  655-667. 
Descent  and  distribution  among  kindred  of  half  blood. — See  notes,  29 
L.  R.  A.  541-567,  26  L.  R.  A.  (N.  S.)  603. 

5.  Descent  on  death  of  unmarried  minor. — If  a  minor  daughter  has 
inherited  the  proceeds  of  community  property  of  her  father  and  mother 
upon  the  death  of  her  father,  and  dies  without  issue,  and,  not  having 
been  married,  leaving  surviving  her  a  mother  and  her  brothers,  all 
of  such  property,  personal  as  well  as  real,  of  the  deceased  child  goes 
to  her  surviving  brothers,  and  the  mother  takes  no  interest  therein; 
but  regard  must  be  had  to  the  source  from  which  the  property  was 
derived  in  its  distribution,  and  a  separate  personal  estate  must  be  dis- 
tributed among  the  same  persons  as  would  be  entitled  to  the  real 
property.—Fort  v.  West,  14  Wash.  10,  44  Pac.  104,  106.  The  Oklahoma 
statute,  relating  to  descent  and  distribution,  provides,  in  the  case  of 
the  death  of  a  minor  intestate,  that  the  property  shall  descend  **to 
the  parent,"  if  the  parents  are  not  living  together,  "having  had  the 
care  of  said  deceased  minor,"  and  in  applying  the  provision  the  estate 
should  be  divided  between  the  parents,  when  the  deceased  was  18 
years  of  age,  and  up  to  21  months  of  his  death  had  been  under  the  care 
of  both  parents,  who  had  lived  together  all  that  while;  and  it  appears 
that  a  separation  between  husband  and  wife  had  then  taken  place  and 
been  maintained  for  a  year,  during  which  year  all  the  children  had 


SUCCESSION.  77 

remained  with  the  father,  that  the  mother  had  then  obtained  a  decree 
of  divorce,  had  come  home  and  taken  charge  of  the  family  and  the 
father  had  gone  away,  so  that  the  deceased  had  been  under  the  mother's 
sole  care  only  nine  months. — ^Alberty  v.  Alberty,  (Okl.),  180  Pac.  370. 

6.  Inheritance  by  adopted  children. — In  a  state  having  a  statute  regu- 
lating the  adoption  of  children,  the  provisions  thereof  must  be  sub- 
stantially followed,  in  order  to  clothe  the  adopted  children  with  the 
right  of  inheritance. — Renz  v.  Jury,  67  Kan.  84,  45  Pac.  71,  72.  The 
word  "issue,"  In  a  statute  prescribing  a  rule  of  inheritance,  is  used  in 
the  same  sense  as  the  word  "child"  and  "children."  So  if  an  adopted 
child  is,  by  virtue  of  Its  status,  to  be  "regarded  and  treated  in  all 
respects  as  the  child  of  the  person  adopting,"  and  is  to  "have  all  the 
rights  and  be  subject  to  all  the  duties  of  the  legal  relation  of  parent 
and  child,"  the  right  to  succeed  to  the  estate  of  the  deceased  parent 
must  be  Included. — Estate  of  Newman,  76  Cal.  213,  7  Am.  St.  Rep.  146, 
16  Pac.  887,  888.  The  right  of  inheritance  In  such  cases  is  fixed  solely 
by  the  act  Itself.  If  a  child  is  adopted  by  one  parent,  and  not  by 
another,  the  rights  acquired  by  an  adopted  child  would  be  simply  rights 
In  the  estate  of  the  adopting  parent,  and  would  leave  the  right  of 
Inheritance  as  to  the  non-adopting  parent  wholly  unaffected  by  the  act 
of  adoption.  Some  cases  hold  that  the  right  of  Inheritance  extends 
only  to  the  property  of  the  parents  who  may  die  leaving  property,  and 
gives  to  the  blood  of  the  adopted  child  no  such  Inheritable  quality  as  to 
make  the  child  a  sister  or  brother  of  the  children  of  the  deceased 
parents  with  the  ordinary  right  of  inheritance  which  would  proceed 
from  that  relationship. — ^Webb  v.  Jackson,  6  Colo.  App.  211,  40  Pac. 
467,  468.  Where  the  adoption  Is  under  the  statute  of  one  state,  and 
the  parents  ultimately  remove  to  another,  whose  statutes  of  descent  and 
distribution  are  dissimilar,  the  child  can  acquire  no  right  in  property 
which  descends,  and  is  to  be  distributed  according  to  the  law  In  force 
in  place  of  the  newly  acquired  residence. — Webb  v.  Jackson,  6  Colo. 
App.  211,  40  Pac.  467,  468.  If  a  testator  dies,  leaving  a  will  In  which  no 
reference  is  made  to  an  adopted  child,  such  child  is  entitled  to  share 
In  the  estate  as  if  the  testator  had  died  Intestate.  But  the  failure  to 
Tefer  in  the  will  to  such  child  does  not  invalidate  the  will.  The  whole 
estate  Is  subject  to  the  debts  and  expenses  of  administration.  When 
these  are  paid,  the  adopted  child  is  entitled  to  have  Its  proportionate 
share  of  the  estate  set  over  to  it,  and  the  remainder  of  the  estate 
descends  according  to  the  terms  of  the  will.  The  remedy  of  a  child 
not  provided  for  in  a  will  is,  simply  to  move  the  court  to  proceed  with 
the  administration  of  the  estate  of  the  mother,  and,  as  a  part  of  such 
administration,  to  decree  and  set  over  to  such  child  the  proportion  to 
which  it  would  be  entitled  if  the  testator  had  died  intestate.  If  the 
administration  of  the  estate  has  been  properly  set  on  foot  by  the  pro- 
bating of  the  will,  it  should  continue  until  the  estate  Is  finally  closed. 
The  only  effect  that  the  failure  to  name  the  child  in  the  will  could 
have  upon  the  proceedings  would  be  to  compel  a  determination  thereof 
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without  regard  to  any  extension  provided  for  by  the  terms  of  the  will, 
and  a  distribution  that,  as  to  such  child,  should  be  uninfluenced  by  any 
of  the  proyisions  thereof. — ^Van  Brocklin  v.  Wood,  38  Wash.  384,  80  Pac. 
630,  532.  Where  the  adoption  of  children  is  regulated  by  statute, 
as  in  Iowa  and  Kansas,  rights  of  inheritance  can  only  be  acquired 
through  adoption  by  a  substantial  compliance  with  the  provisions 
of  the  statute. — ^Renz  v.  Jury,  57  Kan.  84,  45  Pac.  71.  A  child 
adopted  in  a  sister  state,  in  substantial  compliance  with  her  stat- 
utes, will  inherit  lands  of  the  deceased  adopting  parent  in  Kansas, 
on  equal  terms  with  a  child  of  such  parent  bom  in  wedlock. — 
Gray  v.  Holmes,  57  Kan.  217,  33  L.  R.  A.  207,  45  Pac.  596.  The  heirs 
of  an  adopted  daughter  will  inherit,  through  her,  a  share  of  the  estate 
of  the  deceased  adopting  parent.  Just  as  if  she  were  a  daughter  of  such 
parent  by  blood.— -Gray  v.  Holmes,  57  Kan.  217,  33  L.  R.  A.  207,  46  Pac. 
596.  A  child  by  adoption  can  not  inherit  from  its  adoptive  parent 
unless  the  act  of  adoption  is  in  strict  accordance  with  the  statute. — 
Furgeson  v.  Jones,  17  Or.  204,  XI  Am.  8t  Rep.  808,  3  L.  R.  A.  620,  20  Pac. 
842.  To  establish  heirship  under  acts  providing  for  the  adoption  of 
children,  the  enactments  must  be  looked  to,  to  ascertain  the  rights  of 
the  claimants. — ^Webb  v.  Jackson,  6  Colo.  App.  211,  40  Pac.  467,  468. 
An  adopted  child,  under  the  statute  of  Idaho,  has  all  the  rights  of 
succession  of  a  natural  child;  "child"  and  "issue"  both  include  the 
child  by  adoption  as  well  as  the  child  by  birth;  the  law  has  expressly 
conferred  upon  an  adopted  child  the  legal  status  of  an  "Issue";  hence, 
where  there  is  no  other  issue  and  no  testamentary  disposition,  an 
adopted  child  is  entitled  to  inherit  community  property  as  if  he  were 
a  child  by  birth. — Scott  v.  Scott,  247  Fed.  976.  An  adopted  child  of  an 
intestate  succeeds  to  his  property  as  against  collateral  heirs.  In  re 
Pepin's  Estate  (Pepin  v.  Meyer),  53  Mont.  240,  250,  163  Pac.  104.  An 
adopted  child  succeeds  to  the  separate  estate  of  its  deceased  foster 
parent  equally  with  the  natural  child. — Scott  v.  Scott  (Ida.),  247  Fed. 
976,  979.  A  disposition  of  his  property  by  a  testator  to  his  adopted 
daughter  for  life  and  after  her  death  to  her  issue,  vests  the  remainder 
in  her  heirs,  if  she  dies  without  issue,  and  the  testator  left  no  issue 
himself.— Franklin  v.  Fairbanks,  99  Kan.  271,  161  Pac.  617.  Where  the 
statute  declares  that  upon  the  death  of  a  spouse,  one-half  of  the  com- 
munity property  shall  go  to  the  survivor,  with  the  right  of  testamentary 
disposition,  an  adopted  child  is  entitled,  where  there  is  no  other  issue 
and  no  testamentary  disposition,  to  its  deceased  adoptive  mother^s 
half  of  the  community  estate. — Scott  v.  Scott  (Ida.),  247  Fed.  976. 

REFERENCES. 

Inheritance  by  adopted  children. — See  note  on  "Adoption,"  subd. 
15,  ante,  and  Kerr's  Cal.  Cyc.  Civ.  Code,  $1386,  note  2.  Right  of 
adopted  children  to  inherit— See  note  118  Am.  St.  Rep.  684-688. 
Adopted  child*  right  of,  to  inherit  from  persons  other  than  adopting 
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parents. — See  notes  4  Am.  &  Eng.  Ann.  Cat.  881,  9  Am.  &  Eng.  Ann. 
Cas.  780. 

7.  Descent  to  parents. 

(1)  In  general. — Where  the  parents  of  a  deceased  minor  had  been 
separated  one  or  two  years  at  the  time  of  the  death  of  the  minor,  the 
parent  who  had  the  entire  burden  of  parental  duty,  including  main- 
tenance as  well  as  the  custody  of  and  personal  attention  to  such  minor, 
during  the  full  period  of  that  separation,  takes  all  of  the  minor's  estate. 
—Bruce  v.  Mcintosh,  57  Okl.  774,  159  Pac.  261.  In  a  case  relative  to  the 
descent  of  the  estate  of  a  deceased  minor,  having  no  inheritable  kin 
except  parents  who  are  not  living  together,  and  where  the  question 
as  to  the  exclusive  "care"  of  such  minor  during  that  period  of  separa* 
tion  and  at  the  time  of  his  death  is  in  controversy,  the  parent  in  whost 
behalf  sole  heirship  is  claimed,  must,  under  the  statute  of  Oklahoma, 
be  shown  to  have  borne  practically  the  entire  burden  of  parental  duty, 
including  maintenance  and  such  other  expenses  as  that  duty  requires, 
toward  the  minor  at  the  time  of  his  death  and  during  substantially  the 
full  period  of  such  separation. — Bruce  v.  Mcintosh,  57  Okl.  774,  159 
Pac.  261.  Under  the  statutes  of  this  state,  where  a  minor  dies  leaving 
estate  and  no  issue  and  both  parents  survive  him,  but  are  not  living 
together  at  the  time  of  his  death,  and  it  appears  that  during  their 
period  of  divorcement  and  separation  each  parent  has  contributed 
about  the  same  toward  the  support  of  the  minor,  and  each  has  borne 
about  the  same  burden  in  caring  for  him,  his  estate  in  such  case  will 
descend  to  the  parents  in  equal  shares. — ^Alberty  v.  Alberty  (Okl.),  180 
Pac.  370. 

(2)  Descent  to  father. — Under  the  Kansas  statute,  when  a  child  dies 
intestate,  leaving  no  wife  or  issue,  the  whole  of  his  estate  goes  to  his 
father.— Gray  v.  Holmes,  57  Kan.  217,  33  L.  R.  A.  207,  45  Pac.  596. 
Where  a  husband  and  wife  had  a  family  of  six  children,  three  of  whom 
died  early,  unmarried,  and  without  issue,  and  where  the  mother,  who 
was  the  owner  of  a  tract  of  land,  subsequently  died  intestate,  and 
left  surviving  her  the  father  and  three  children,  it  was  held,  in  an 
action  to  determine  the  respective  interests  of  the  parties  in  the 
estate  of  the  mother,  that  the  surviving  father  was  the  sole  heir 
of  the  children  who  died  prior  to  the  death  of  the  mother,  and  that 
the  shares  which  they  would  have  taken,  had  they  outlived  the  mother, 
descended  to  him,  and  therefore  that  the  three  living  children  were 
each  entitled  only  to  a  one-twelfth  portion  of  the  estate. — ^De  Lashmutt 
V.  Parrent,  40  Kan.  641,  20  Pac.  504.  If  a  woman  dies,  leaving  sur- 
viving her  husband  and  four  minor  children,  and  two  of  the  children 
die  under  age,  and  unmarried,  their  interest  in  their  mother's  estate 
descends  to  their  father.  This  is  so  under  a  statute  which,  provides 
that  if  any  person  shall  die  seised  of  any  real  property,  not  having 
lawfully  devised  the  same,  if  he  leave  no  issue  or  wife,  such  real  prop- 
erty shall  descend  to  his  father,  and  a  statute  which  applies  only  in 
cases  where  the  intestate  has  left  one  or  more  minor  children,  and  the 
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Issue  of  one  or  more  deceased  children,  is  inapplicable  to  the  case. — 
Stilt  y.  Bush,  22  Or.  239;  29  Pac.  737,  738.  In  statutes  of  descent,  the 
word  ''ancestor"  means  one  from  whom  an  estate  is  immediately 
inherited.  So,  if  an  estate  comes  to  a  father  from  his  infant  son,  the 
son  is  the  ancestor  of  his  father. — Estate  of  Ehu,  9  Haw.  393,  394. 

REFERENCES. 

Inheritance  by  father. — See  Kerr's  Cat.  Cyc.  Civ.  Code,  S1386,  note  44. 

(3)  Descent  to  mother. — On  the  death  of  a  minor,  who  owns  land, 
his  mother  is  an  heir  and  entitled  to  receive  her  share. — Lamb  v. 
Brammer,  29  Ida.  770,  162  Pac.  246.  Under  a  will  where  the  death  of 
the  wife  and  child  of  the  decedent  was  a  condition  precedent  to  the 
disposition  to  the  brothers  of  such  decedent,  in  view  of  the  definition 
and  effect  of  a  condition  precedent  in  sections  1346  and  1347,  Civil 
Code  of  California,  where  the  child  survived  the  decedent,  but  pre- 
deceased the  mother  and  brothers,  the  mother  inherited  the  entire 
property. — In  re  Glann's  Estate,  177  Cal.  347,  170  Pac.  833,  834. 

8.  Descent  to  grandparents. — The  grandfather  is  one  degree  nearer 
of  kin  than  the  uncle,  as  computed  by  the  civil  law;  and  where  an 
intestate  has  no  issue,  nor  wife,  father,  mother,  brother,  nor  sister,  his 
grandfather  takes  the  estate  in  preference  to  his  uncle,  as  next 
of  kin.— Smallman  v.  Powell,  18  Or.  367.  17  Am.  St.  Rep.  742,  23  Pac. 
249.  A  son  having  died,  leaving  no  child,  wife,  father,  mother,  sister, 
nor  brother,  nor  issue  of  any  brother  or  sister,  it  was  held  that  the  estate 
descended  to  his  grandmother  on  his  father's  side,  and  his  grandfather 
and  grandmother  on  his  mother's  side,  in  equal  shares  to  each. — Shad- 
den  V.  Hembree,  17  Or.  14,  18  Pac.  572.  Under  the  Colorado  statute, 
the  estate  vests  in  the  grandparents,  if  there  are  any,  as  one  class,  and 
if  there  are  none,  then  in  the  uncles  and  aunts,  collectively. — Thatcher 
V.  Thatcher,  17  Colo.  404,  29  Pac.  800,  801. 

9.  Who  can  not  inherit. — ^When  a  woman  consents  to  become  a  plural 
wife,  she  does  so  at  her  peril,  in  so  far  as  the  law  of  inheritance  is 
concerned.  She  is  without  the  pale  of  the  law  of  inheritance  as  to  any 
property  which  her  husband  has  acquired  or  may  subsequently  acquire; 
and  if  he  sees  fit  to  bequeath  all  of  his  property  to  another,  she  has 
no  lawful  right  to  complain. — Raleigh  v.  Wells,  29  Utah  217,  110  Am. 
St.  Rep.  689,  81  Pac.  908,  910.  In  a  jurisdiction  where  marriage  between 
a  white  man  and  an  Indian  woman,  either  by  ceremony,  cohabitation, 
customs  of  the  Indian  tribe,  or  any  other  method,  is  null  and  void, 
a  child  of  such  persons,  born  during  their  relationship  of  pretended 
husband  and  wife,  has  no  right  of  inheritance  from  the  father. — In  re 
Walker's  Estate,  5  Ariz.  70,  46  Pac.  67.  Where  the  statute  provides 
that  if  a  decedent  leave  a  husband  or  wife,  and  neither  issue,  father, 
mother,  brother,  nor  sister,  the  whole  estate  shall  go  to  the  surviving 
husband  or  wife,  it  is  a  rule  of  property  that  the  nieces  and  nephews 
of  the  decedent,  who  dies  intestate,  and  who  leaves  surviving  him  a 
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widow,  bat  neither  father,  mother,  brother,  nor  sister,  do  not  succeed 
to  any  portion  of  the  estate  of  the  deceased,  and  this  rule  will  be 
adhered  to.— Estate  of  Nigro,  149  Cal.  702,  87  Pac.  384.  Succession 
to  estates  is  purely  a  matter  of  statutory  regulation,  which  can  not 
be  changed  by  courts. — Ingram's  Estate  v.  Clough,  78  Cal.  586,  12  Am. 
St.  Rep.  80,  21  Pac.  436.  If  a  widow  dies,  leaving  an  estate  acquired 
by  descent,  the  children  of  her  deceased  husband,  by  a  former  wife, 
can  not  inherit  under  a  statute  which  provides  that  "kindred  of  the 
half  blood  inherit  equally  with  those  of  the  whole  blood  in  the  same 
degree,  unless  the  inheritance  comes  to  the  intestate  by  descent, 
devise,  or  gift  of  some  one  of  his  ancestors,  in  which  case  all  those 
who  are  not  of  blood  of  such  ancestor  must  be  excluded  from  such 
inheritance."— Amy  v.  Amy,  12  Utah  278,  42  Pac.  1121,.  1132.  Collateral 
kindred  are  not  heirs  of  an  estate  where  the  decedent  dies  leaving 
a  legitimate  child.— Caulk  v.  Liowe  (OkL),  178  Pac.  101. 

10.  Inheritance  by  convict. — The  right  of  inheritance  is  a  civil  rule, 
existing  only  by  virtue  of  the  law,  and  the  legislature  may  make  the 
deprivation  of  this  right  a  portion  of  the  penalty  to  be  imposed  for  the 
commission  of  a  crime.  Hence  if  the  statute  declares  that  a  person 
sentenced  to  imprisonment  in  the  state  prison  for  life  is  thereafter 
deemed  civilly  dead,  and  he  has  been  so  sentenced,  he  can  not  inherit 
the  estate  of  his  father,  where  such  person  was  serving  a  life  sentence 
at  the  time  of  his  father's  death. — Estate  of  Donnelly,  125  Cal.  417, 
73  Am.  St.  Rep.  62,  58  Pac.  61.  There  is  no  doubt  of  the  power  of  the 
legislature,  by  express  language,  to  cast  the  descent  of  a  convict's 
property,  in  the  event  of  his  civil  death,  on  such  persons  as  will  be 
heirs  at  law  in  case  of  natural  death;  but  a  statute  which  provides 
that  when  a  person  shall  pe  imprisoned  under  a  sentence  of  imprison- 
ment for  life,  his  estate,  property,  and  effects  shall  be  administered 
and  disposed  of  in  all  respects  as  if  he  were  naturally  dead,  does  not 
cast  the  descent  of  his  property  upon  his  heirs  by  the  fact  of  such 
sentence  and  imprisonment. — Smith  v.  Becker,  62  Kan.  541,  53  L.  R.  A. 
141,  64  Pac.  70.  In  the  absence  of  express  provision  excluding  the 
husband  from  inheriting  from  his  wife,  under  the  laws  of  descent  and 
distribution  of  the  Creek  Nation,  in  force  at  the  time  of  descent  cast, 
the  operation  of  said  laws  is  not  affected  by  the  fact  that  the  husband 
murdered  his  wife,  but  not  for  the  purpose  of  at  once  obtaining  the 
inheritance. — De  Gfiaffenreid  v.  Iowa  Land  &  T.  Co.,  20  Okla.  687,  95  Pac. 
624.  A  person  who  has  been  convicted  of  the  crime  of  manslaughter 
in  killing  the  decedent  is  not  deprived  of  his  right  of  succession 
by  reason  of  the  provisions  of  section  1409  of  the  Civil  Code  providing 
that  "no  person  who  has  been  convicted  of  the  murder  of  the  decedent 
shall  be  entitled  to  succeed  to  any  portion  of  his  estate";  the  word 
murderer  as  used  in  su^h  section  has  the  technical  meaning  given  it 
in  the  definition  embodied  in  section  187  of  the  Penal  Code. — Estate  of 
Kirby,  162  Cal.  91,  Ann  Cat.  1913C,  928,  39  L.  R.  A.  (N.  S.)  1088,  121 
Pac.  370.    In  the  state  of  Kansas  where  a  murderer  is  imprisoned 
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under  a  life  sentence  his  estate  is  administered  In  all  respects  as 
thougrh  he  were  naturally  dead. — ^Dobbs  y.  Lllley,  86  Kan.  613,  121 
Pac.  505.  A  statute  whereby  a  participant  in  the  killing  of  another 
person  forfeits  all  rights  of  inheritance  from  that  person,  does  not 
violate  sections  10  and  12  of  the  Bill  of  Rights,  section  6  of  article  6 
of  the  state  constitution,  or  the  14th  amendment  of  the  constitution  of 
the  United  States. — Hamblin  v.  Marchant,  103  Kan.  508,  175  Pac.  678. 
A  conviction  for  manslaughter  is  a  conviction  for  killing  within  con- 
templation of  the  statute  providing  In  effect  that  a  person  convicted 
of  killing  another  shall  be  denied  all  interest  in  the  estate  of  the 
person  killed. — Hamblin  v.  Marchant,  103  Kan.  508,  175  Pac.  678.  Th<> 
statute  providing,  in  effect,  that  a  person  convicted  of  killing  another 
shall  not  inherit  from  the  person  killed  does  not  work  a  forfeiture  in 
violation  of  the  state  constitution  and  of  the  fourteenth  amendment  to 
the  federal  constitution.— Hamblin  v.  Marchant,  103  Kan.  508,  175 
Pac.  678.  The  law  denying  to  an  active  participant  in  the  killing  of 
another  person  all  right  of  inheritance  in  respect  to  that  person's 
estate,  denies  such  right  to  one  the  grade  of  whose  crime  in  such  a  con- 
nection has  been  determined  by  a  Jury  to  be  murder  in  the  third  degree. 
—Hamblin  v.  Marchant,  103  Kan.  508,  175  Pac.  678. 

REFERENCES. 

Person  convicted  of  murder  of  decedent,  not  entitled  to  succeed. — 
See  Kerr's  Cat.  Cyc.  Civ.  Code,  §  1409,  and  note.  Descent  to  murderer. 
— See  note  5  L.  R.  A.  344,  345.  Homicide  as  affecting  devolution  of 
property.— See  notes  3  L.  R.  A.  726-730,  39  L.  R.  A.  (N.  S.)  1088.  Mur- 
derer, succession  by,  to  property  of  victim. — See  notes  2  Am.  A  Eng. 

Ann.  Cat.  658,  7  Am.  A  Eng.  Ann.  Cat.  976. 

* 

11.  Inheritance  by  aliens. — The  .constitution  of  Kansas,  providing 
that  "no  distinction  shall  ever  be  made  between  citizens  and  aliens 
in  reference  to  the  purchase,  enjoyment,  or  descent  of  property,"  made 
the  statute  of  descents  and  distributions  apply  to  aliens  as  well  as  to 
citizens,  and  enabled  the  former  to  inherit  real  property  in  such  state. — 
Spark  V.  Bodensick,  72  Kan.  5,  82  Pac.  463.  Under  the  constitution 
of  Washington,  aliens  are  entitled  to  inherit  real  estate  in  that  state, 
from,  by,  or  through  ancestors,  whether  such  ancestors  be  aliens  or 
citizens.  This  being  true,  and  the  state  having  failed  to  forfeit  the 
title  of  the  alien  by  proceedings  in  the  nature  of  ofllce  found,  at  any 
lime  prior  to  his  death,  the  real  estate  owned  by  such  alien  at  the 
time  of  his  death  descends  to  his  alien  heirs,  who  are  authorized  to 
receive  the  same  and  become  entitled  thereto,  and  the  state  thereupon 
loses  its  right  to  declare  any  escheat  by  forfeiture.  Prior  to  the  alien*s 
death,  the  state  may  declare  a  forfeiture  or  escheat,  but  can  not  do  so 
afterwards.  Upon  the  death  of  the  alien  the  real  estate  descends  to 
his  alien  heirs.— Abrams  v.  State,  45  Wash.  327,  122  Am.  St.  Rep.  914, 
13  Ann.  Cas.  527,  9  L.  R.  A.  (N.  S.)  186,  88  Pac.  327,  332.  Under  a  stat- 
ute declaring  that  "any  person,  whether  citizen  or  alien,  may  take,  hold. 
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or  dispose  of  property  within  this  state/'  all  aliens,  whether  residents 
or  non-residents  of  this  state,  may  take  by  descent  as  well  as  by  pur- 
chase.—Estate  of  Billings,  65  Cal.  593,  594,  4  Pac.  639;  State  v.  Rogers, 
13  Cal.  159.  Foreigners  of  the  white  race,  or  of  African  descent,  eligi- 
ble to  become  citizens  of  the  United  States  under  the  naturalization 
laws  thereof,  while  bona  fide  residents  of  California,  shall  have  the  same 
rights,  in  respect  to  the  acquisition,  possession,  enjoyment,  transmis-- 
sion,  and  inheritance  of  all  property,  other  than  real  estate,  as  native- 
born  citizens;  provided,  that  such  aliens  owning  real  estate  at  the 
time  of  the  adoption  of  this  amendment  may  remain  such  owners; 
and  provided  further,  that  the  legislature  may,  by  statute,  provide  for 
the  disposition  of  real  estate  which  shall  hereafter  be  acquired  by 
such  aliens  by  descent  or  devise. — Cal.  Const.  1879,  art  I,  S  17,  amdt. 
Nov.  16,  1894.  A  statute  which  permits  non-resident  aliens  to  inherit 
real  and  personal  estate  is  constitutional. — State  v.  Rogers,  13  Cat.  160. 
See  Kerr's  Cal.  Cyc  Civ.  Code,  §  671.  The  legislature  is  not  prohibited 
by  §  17,  art.  I,  of  the  California  constitution  of  1879  from  extending  the 
right  of  inheritance  to  non-resident  aliens,  as  it  has  done  by  section 
671  of  the  Civil  Code  of  that  state.— Estate  of  Billings,  65  Cal  593,  595, 
4  Pac.  639.  Inasmuch  as  the  right  to  inherit  is  dependent  on  the  will 
of  the  legislature  subject  to  constitutional  restrictions,  it  is  only  by 
grace  of  the  state  In  which  the  lands  may  be  that  they  can  be  inherited 
by  an  alien  or  foreigner,  and  when  a  legislature  confers  such  privileges 
it  may  qualify  them  with  any  conditions  or  burdens  it  chooses  even 
after  the  right  has  vested,  provided  it  does  not  deny  due  process  of 
law. — ^In  re  Colbert's  Estate,  44  Mont.  269, 119  Pac.  793.  A  non-resident 
alien  can  not  take  by  succession  under  section  5715,  Revised  Codes  of 
Idaho,  unless  he  appear  and  claim  such  succession  within  five  years 
from  the  death  of  the  decedent;  but  resident  aliens  take  equally  with 
citizens  in  all  cases  by  succession. — Connolly  v.  Probate  Court,  25  Ida. 
35,  136  Pac.  210.  Under  the  provisions  of  the  alien  land  act  of  Kansas 
(chapter  3  of  the  Laws  of  1891),  resident  citizens  of  the  United  States 
could  not  inherit  lands  in  that  state  through  the  operation  of  the 
statute  of  descents  and  distributions,  when  they  had  to  trace  their 
descent  through  a  cousin  of  their  parents  who  was  an  alien  at  the 
time  of  his  death.— Cramer  v.  McCann,  83  Kan.  719,  37  L.  R.  A.  (N.  S.) 
108,  112  Pac.  832.  Save  as  provided  by  statute,  an  alien  has  no  right 
of  inheritance.— Moody  v.  Hagen,  36  N.  D.  471,  484,  Ann.  Cas.  1918A, 
933,  162  N.  W.  704.  Testamentary  laws  and  laws  of  inheritance,  being 
matters  reserved  to  the  states,  under  our  national  arrangement,  can 
not  be  made  the  subject  of  treaty  rights. — Moody  v.  Hagen,  36  N.  D. 
471,  491,  Ann.  Cas.  1918A,  933,  162  N.  W.  704.  An  alien  can  neither 
make  an  enforceable  will  nor  take  under  a  will,  except  as  provided 
by  statute.— Moody  v.  Hagen,  36  N.  D.  471,  485,  Ann  Cas.  1918A,  933, 
- 162  N.  W.  704.  The  state  only  can  raise  the  question  of  an  alien's 
claim,  or  title,  to  land  on  the  ground  of  alienage.  Prentice  v.  How, 
84  Wash.  136,  146  Pac.  388. 
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Aliens  may  inherit  when,  and  how. — See  note  Kerr's  Cal.  Cyc.  Civ. 
Code,  §§  672,  1404.  Alien's  right  to  inherit— See  note  31  L.  R.  A. 
177-183.  Rights  of  aliens  to  transmit  or  receive  an  inheritance. — See 
note  12  Am.  8t  Rep.  93.  E£Fect  of  naturalization  on  alien's  right  to 
inherit.— See  note  31  L.  R.  A.  181,  182.  Effect  of  state  statutes  and 
constitutions  upon  inheritance  through  an  alien. — See  note  31  L.  R.  A. 
146-158.  Effect  of  state  constitution  and  statutes  upon  inheritance  by 
or  from  an  alien. — See  note  31  L.  R.  A.  85-107.  Effect  of  treaties  upon 
alien's  right  to  inherit— See  notes  32  L.  R.  A.  177-189.  L.  R.  A.  1915E, 
327.  Constitutionality  of  succession  taxes. — See  note  post,  on  Inher- 
itance taxes,  following  table  after  §  1060. 

12.  Inheritance  by  Indians. 

(1)  In  general. — The  special  act  of  congress  of  1885,  affecting  none 
but  the  Umatilla  reservation  of  Indians,  and  the  confederated  tribes 
inhabiting  the  same,  and  providing,  among  other  things,  "that  the 
law  of  alienation  and  descent  in  force  in  the  state  of  Oregon  shall 
apply  thereto  after  patents  have  been  executed,  except  as  herein  other- 
wise provided,"  was  not  affected  by  a  subsequent  act  of  congress  pro- 
viding that,  for  the  purpose  of  determining  the  descent  of  land  to  the 
heirs  of  any  deceased  Indian,  whenever  any  male  and  female  Indian 
shall  have  cohabited  together  as  husband  and  wife  according  to  the 
custom  and  manner  of  Indian  life,  "the  issue  of  such  cohabitation  shall 
be,  for  the  purpose  aforesaid,  taken  and  deemed  to  be  the  legitimate 
issue  of  the  Indians  so  living  together,  and  every  Indian  child,  other- 
wise Illegitimate,  shall  for  such  purpose  be  taken  and  deemed  to  be 
the  legitimate  issue  of  the  father  of  such  child." — McBean  v.  McBean, 
37  Or.  195,  61  Pac.  418,  421.  In  case  of  the  death  of  the  head  of  an 
Indian  family,  title  to  the  decedent's  property  necessarily  descends 
to  some  person,  and  where,  under  the  terms  of  the  treaty  in  pursuance 
of  which  a  patent  was  issued,  the  President  has  not  prescribed  any 
rules  or  regulations  to  secure  to  the  family  the  possession  and  enjoy- 
ment of  such  property,  and  there  is  no  showing  as  to  the  customs  of 
the  tribe  respecting  such  a  matter,  the  court  is  compelled  to  follow 
the  laws  of  descent  of  the  state,  provided  they  do  not  conflict  with 
any  of  the  terms  of  the  treaty  or  patent,  to  secure  such  estate  to  the 
family.— Guyatt  v.  Kautz,  41  Wash.  115,  83  Pac.  9,  12.  Under  the  fed- 
eral statute  providing  for  the  allotment  of  Indian  lands,  the  laws  of 
descent  oi  the  state  apply  to  such  land. — Guyatt  v.  Kautz,  41  Wash. 
115,  83  Pac.  9,  12.  The  descent  of  lands  patented  to  a  Shawnee  Indian 
by  the  treaty  of  May  10,  1854,  is  to  be  determined  by  the  law  and 
rules  established  by  the  tribe. — Hannon  v.  Taylor,  57  Kan.  1,  45  Pac. 
51.  Where  lands  were  granted  to  an  Indian  by  a  patent  subject  to 
forfeiture  if  the  lands  were  abandoned  and  restricting  the  right  of 
alienation  for  a  certain  period  and  until  removed  by  legislative  act 
and  subsequently  exercise  of  the  power  of  alienation  was  provided 
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for,  the  determination  of  the  question  of  heirship  of  a  deceased  allottee 
by  the  interior  department  is  final  and  res  adjudicata. — Little  Bill  v. 
Swanson,  64  Wash.  660,  117  Pac.  481. 

(2)  Estates  and  title.— In  view  of  the  act  of  May  27,  1908,  a  child 
born  after  March  4,  1906,  the  date  specified  in  that  act,  did  not,  where 
the  allottee  was  dead,  have  an  estate  for  life  in  the  allotment,  but 
at  most  only  an  estate  for  years,  defeasible  during  its  term  by  her 
death,  or  by  the  removal  of  the  restrictions  on  its  alienation  by  the 
Secretary  of  the  Interior.— Parker  v.  Riley  (Okla.),  243  Fed.  42,  49, 
155  C.  C.  A.  572.  The  grantee,  under  a  trust  patent  to  the  heir  of  a 
deceased  allottee  of  Indian  lands,  takes  title  not  by  inheritance  from 
the  deceased  but  by  virtue  of  the  federal  statutes. — Carlow  v.  Jordan, 
39  S.  D.  28,  31,  162  N.  W.  749. 

(3)  Taking  by  inheritance. — The  heirs  of  a  deceased  member  of 
the  Creek  Tribe  of  Indians,  to  whom  patents  have  issued  for 
lands  allotted  in  his  right,  take  title  to  such  lands  by  inheritanc/^. 
—King  V.  Shults  (Okla.),  180  Pac.  550;  King  v.  Mitchell  (Okla.), 
171  Pac.  725,  726.  A  citizen  of  the  Creek  nation  in  possession 
of  lands  in  said  nation  who  files  thereon  before  the  Commission  tu 
the  Five  Civilized  Tribes  under  an  act  of  congress  approved  June  28, 
1898,  and  dies  April  28,  1900,  without  receiving  his  certificate  of  allot- 
ment therefor,  is  seized  of  no  estate  of  inheritance  and  courtesy 
therein  does  not  attach. — Sanders  v.  Sanders,  28  Okla.  59,  117  Pac.  338. 
That  provision  of  section  6  of  the  Creek  Supplemental  Agreement  to 
the  effect  that  the  descent  and  distribution  of  land  and  money  should 
be  in  accordance  with  the  laws  of  Arkansas  was,  in  effect,  by  sections 
13  and  21  of  the  enabling  act  and  section  2,  article  25  of  the  constitu- 
tion, and  the  provision  substituted  that  only  Creek  citizens  and  their 
descendants  should  inherit  the  lands  of  the  Creek  Nation,  and  that  if 
there  were  no  person  of  Creek  citizenship  to  inherit,  the  land  should 
go  to  non-citizen  heirs  in  the  order  named  in  the  laws  of  Oklahoma. — 
Thompson  v.  Cornelius,  53  Okla.  85,  155  Pac.  602;  Jefferson  v.  Cook, 
53  Okla.  272,  155  Pac.  852;  Pamoski  v.  Lumkin  (Okla.),  163  Pac.  527; 
Glasscock  v.  McDaniel  (Okla.),  175  Pac.  737.  A  full-blood  Creek  Indian 
woman  died  after  enrollment  on  April  26,  1900,  and  her  allotment 
was  thereafter  selected  for  her  and  patented  to  her  heirs.  Held  that 
such  heirs  took  title  by  inheritance  and  not  by  purchase. — Chupco  v. 
Chapman  (Okla.),  170  Pac.  259,  261. 

(4)  Five  Civilized  Tribes.— The  act  of  congress  of  1908  (35  Stat.  312) 
giving  the  Oklahoma  probate  courts  jurisdiction  of  the  persons  and 
property  of  minor  allottees  of  the  Five  Civilized  Tribes,  has  reference, 
among  other  such  property,  to  lands  which  such  a  minor  has  inherited 
from  his  father. — Crow  v.  Hardridge  (Okla.),  175  Pac.  115.  Section  6 
of  the  act  of  congress  of  May  27,  1908  (ch.  199,  35  Stat.  312),  subjecting 
the  persons  and  estates  of  minor  Indians  to  the  jurisdiction  of  the 
probate  court,  applies  as  well  to  an  allotment  to  a  minor  Indian  as 
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to  lands  allotted  to  his  ancestor  and  descendlns  to  him. — Crow  ▼. 
Hardridge  (Okla.),  175  Pac.  115.  A  conveyance  by  a  fall-blood  Indian 
heir  of  any  deceased  allottee  of  the  Five  Civilized  Tribes,  is  void, 
unless  approved  by  the  county  court  having  Jurisdiction  of  the  settle- 
ment of  the  estate  of  the  deceased  allottee,  and,  if  not  so  approved,  no 
rights  are  acquired  under  the  deed  by  estoppel  or  otherwise;  both 
the  Indian  grantor  and  his  land  being  under  the  control  of  the  govern- 
ment, the  only  way  in  which  a  valid  conveyance  can  be  made  is  to 
comply  with  the  provisions  of  the  statute  of  the  United  States. — 
Okla.  Oil  Co.  V.  Bartlett  (Okla.),  236  Fed.  488,  494,  149  C.  C.  A.  540. 
The  census  card  issued  by  the  Dawes  commission  showed  L.  T.,  a  mem- 
ber  of  the  Five  Civilized  Tribes,  to  be  the  father  of  S.  T.,  a  deceased 
allottee.  Held  that  evidence  tending  to  establish  that  S.  T.  was  an 
illegitimate  child,  introduced  for  the  purpose  of  changing  the  descent 
from  the  putative  father  to  the  mother  was  competent— Mullen  v. 
Short,  38  Okla.  333,  133  Pac.  230.  Where  a  Creek  child  was  enrolled 
pursuant  to  the  act  of  congress  but  died  before  allotment,  land 
allotted  to  him  by  the  Commission  to  the  Five  Civilized  Tribes  descends 
to  his  heirs,  under  the  law  of  Arkansas,  free  from  any  restrictions  upon 
alienation;  the  restrictions  provided  by  section  16  of  the  Supplemental 
Creek  Agreement  attached  only  to  allotments  made  to  living  citizens 
in  their  own  right— Harris  ▼.  Bell  (Okla.),  235  Fed.  626. 

(5)  Under  the  Creek  law. — ^As  to  descent  and  distribution  under  the 
laws  of  the  Creek  Nation,  see  De  Graftenreid  v.  Iowa  Land  &  T.  Co., 
20  Okla.  687,  95  Pac.  624.  The  word  "heirs,"  in  the  Creek  law  of 
descent  and  distribution,  is  construed  to  mean  children. — ^De  Graftenreid 
V.  Iowa  Land  &  T.  Co.,  20  Okla.  687,  95  Pac.  624.  Where  lands  were 
allotted  to  Creek  Indians  prior  to  the  supplemental  agreement  made 
with  the  Creek  nation,  ratified  in  1902,  by  act  of  congress  approved 
June  30, 1902,  after  the  death  of  such  Indians,  the  Creek  law  of  descents 
and  distributions  determines  the  heirs  and  their  shares. — Hooks  v. 
Kennard,  28  Okla.  457,  114  Pac.  744.  The  rights  of  daughters  of  Creek 
blood  of  a  deceased  Creek  allottee  under  act  of  congress,  June  30,  1902, 
section  6,  are  determined  in  the  case  of  Hughes  Land.  Co.  v.  Bailey, 
30  Okla.  194,  120  Pac.  290.  Lands  of  certain  Indian  allottees  under 
section  28  of  the  original  agreement  of  the  Creeks  ratified  by  act  of 
congress  March  1,  1901,  which  were  allotted  prior  to  the  supplemental 
agreement  ratified  by  act  of  congress  June  30,  1902  (32  U.  S.  Stats,  at 
Large,  p.  500)  descend  under  the  Creek  law  of  descents  and  distri- 
bution.—Hooks  V.  Kennard,  28  Okla.  457,  114  Pac.  744;  Lamb  v.  Baker, 
27  Okla.  739,  117  Pac.  189.  The  land  allotted  to  a  dead  minor  Creek 
freedman,  who  was  living  on  April  1,  1899,  and  who  died  without  issue, 
descends  to  his  mother  as  his  nearest  relative. — ^Irving  v.  Diamond, 
23  Okla.  325,  100  Pac.  557.  The  descent  and  distribution  of  the  allotted 
lands  of  an  enrolled  Creek  Indian  who  died  before  the  ratification  of 
the  original  Creek  Treaty  (Act  March  1,  1901,  Ch.  676,  31  Stats.  861) 
and  who  had  during  her  lifetime  allotted  to  her  under  section  11  of 
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the  Curtis  Act  (Act  June  28,  1898,  Oh.  617,  30  Stats.  495)  the  use  and 
occupancy  of  the  surfkce  of  the  allotment  which  was  thereafter  by 
section  6  of  the  original  Creek  Treaty  ratified  and  deed  Issued  to  her 
heirs  therefor,  is,  by  reason  of  section  28  of  the  original  Greek  Treaty, 
regulated  and  controlled  by  the  law  of  descent  and  distribution  of  the 
Creek  nation.— Bamett  v.  Way,  29  Okla.  780,  119  Pac.  418.  Under  the 
laws  of  the  Creek  nation  in  force  in  February,  1902,  an  intermarried 
non-citizen  husband  of  a  citizen  of  the  Creek  Nation,  who  on  said  date 
died  intestate,  leaving  brothers  and  sisters,  but  no  father,  mother,  or 
children,  is  entitled  to  an  undivided  one-half  of  the  allotted  lands  of 
his  deceased  wife,  and  to  possession  until  such  lands  are  distributed 
according  to  law  under  Act  March  1,  1901,  ch.  676,  sec.  6,  31  Stats.  863, 
and  Comp.  Laws  Creek  Nation  1900,  ch.  10,  sec.  8. — ^Bodle  v.  Shoen- 
felt,  22  Okla.  94,  97  Pac.  556.  Where  a  duly  enrolled  citizen  of  the 
Creek  Nation  died  on  August  16,  1899,  at  the  age  of  two  years, 
before  receiving  her  allotment,  leaving  her  surviving  a  father  and 
a  sister,  bom,  not  of  the  father  but  of  the  same  mother,  all  citizens 
of  the  Creek  Nation,  it  was  held  that  the  Creek  law  of  descent 
and  distribution  governed  the  devolution  of  the  allotment,  and  that 
the  father  as  the  "nearest  relation'*  inherited  the  land  in  fee  to 
the  exclusion  of  the  half-sister. — Scott  v.  Jacobs,  40  Okla.  522,  140 
Pac.  148.  Lands  allotted  in  the  name  of  a  Creek  citizen  who  died 
intestate  and  without  issue,  before  receiving  his  allotment,  descend 
to  his  heirs  according  to  the  laws  of  descent  and  distribution  of  the 
Creek  Nation,  and,  where  both  parents  are  alive  at  the  time  of  descent 
cast,  are  inherited  by  the  mother,  as  the  nearest  relation  to  the  exclu- 
sion of  the  father. — ^Bigpond  v.  People's  B.  &  T.  Co.,  52  Okla.  504, '505, 
151  Pac.  849.  Where  non-citizen  Creek  allottee  executes  a  will  of  her 
homestead,  naming  therein  her  husband  as  sole  devisee,  and  dies 
leaving  her  surviving  an  only  child  by  a  former  husband,  born  prior  to 
the  25th  day  of  May,  1901,  such  child  is  the  sole  heir  of  such  allottee 
and  is  entitled  to  the  whole  of  her  estate  as  if  she  had  died  intestate, 
under  the  provisions  of  Sec.  6500,  Mansf.  Dig.  (Ind.  T.  Ann.  Stats. 
1899,  sec.  3572)  relating  to  pretermitted  children. — ^In  re  Brown's 
Estate,  22  Okla.  216,  97  Pac.  613.  Where  one  of  several  children,  bom 
of  a  Creek  mother  and  a  non-Creek  father,  dies  after  receiving  his  or 
her  allotment  of  lands  of  the  Creek  Nation,  the  surviving  children, 
the  mother  being  dead,  inherit,  because  of  the  Creek  blood,  rather  than 
the  father  who  is  not  of  that  blood. — Glasscock  v.  McDanlel  (Okla.), 
175  Pac.  737.  Where  an  allotment  on  behalf  of  a  deceased  Creek 
citizen  was  made  under  section  28  of  the  Original  Creek  Agreement 
in  the  name  of  the  allottee,  title  vests  in  the  heirs  by  operation  of 
law. — Jesse  v.  Chapman  (Okla.),  173  Pac  1044,  1045.  Where  a  citizen 
of  the  Creek  Nation  died  intestate  after  receiving  her  allotment  leaving 
her  surviving  her  non-citizen  husband  and  their  child,  a  citizen  of  the 
Creek  Nation,  it  is  held,  that,  although  allotted,  the  lands  are  still 
"lands  of  the  Creek  Nation"  within  the  meaning  of  the  Creek  Supple- 
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mental  Agreement. — Thompson  y.  Cornelius,  63  Okla.  86,  166  Pac.  602. 
The  devolution  of  an  allotment  on  behalf  of  a  deceased  Creek  citizen, 
made,  June  30,  1902,  is  governed  by  the  Creek  law  of  descent  and 
distribution. — ^Jesse  v.  Chapman  (Okla.),  173  Pac.  1044,  1046.  The 
second  proviso  of  section  6  of  the  supplemental  Creek  Treaty,  was  not 
repealed  by  the  enabling  act,  nor  by  the  constitution. — McDonald  v. 
Ralston  (Okla.),  166  Pac.  406,  407.  A  husband  not  a  member  of  the 
Creek  Nation  may  inherit  land  as  his  wife's  heir  under  the  Creek  law 
of  descent  and  distribution. — ^Woodward  v.  De  Graffenreid,  36  Okla.  81, 
131  Pac.  162.  An  allotment  of  a  duly  enrolled  Creek  Indian  who  died 
after  receiving  her  patent,  not  being  a  "new  acquisition,"  passed  to 
her  parents,  who  took  title  to  the  exclusion  of  her  brothers  and  sisters. 
—Pigeon  V.  Buck,  38  Okla.  101,  131  Pac.  1083. 

(6)  Same.  Subatitution  of  laws  of  Arkansas. — The  Indian  appropri- 
ation bill,  approved  May  27,  1902  (32  U.  S.  Stats.  258,  sec.  888),  sub- 
stituted the  laws  of  descent  and  distribution  of  Arkansas  for  those 
of  the  Creek  Nation  provided  for  in  the  "Original  Agreement,"  but  it 
was  not  provided  that  such  laws  should  become  effective  immediately. 
They  did  not  take  effect  until  July  1,  1902. — De  Graffenreid  v.  Iowa 
Land  &  T.  Co.,  20  Okla.  687,  96  Pac.  624.  Under  the  laws  existing  in 
the  Indian  Territory  at  the  time  of  the  creation  of  the  state  (Mansf. 
Dig.  sec.  2522  [Ind.  T.  Ann.  Stats.  1899,  sec.  1820]),  the  personal 
estate  not  disposed  of  nor  otherwise  limited  by  marriage  settlement, 
when  a  person  dies  intestate,  descendEf  to  be  distributed  in  parcenary 
^to  his  or  her  kindred,  male  and  female,  subject  to  the  payment  of  his 
or  her  debts,  etc.,  and  where  there  are  no  debts  and  neither  letters 
of  administration  applied  for  nor  granted,  the  heirs  may  maintain  an 
action  to  recover  such  personalty. — First  Nat.  Bank  of  Muskogee  v. 
Teirs,  29  Okla.  714,  119  Pac.  218.  Under  the  laws  of  Arkansas  which 
were  extended  over  the  Indian  Territory  the  only  mode  by  which  an 
illegitimate  child  bould  be  made  legitimate  was  by  the  marriage  of 
the  father  and  mother  of  such  illegitimate  child,  and  an  acknowl- 
edgment by  the  said  father  that  he  was  the  father  of  such  child. — 
Rentie  v.  Rentie  (Okla.)»  172  Pac.  1083,  1084.  An  allotment  made  by 
the  Dawes  Commission  to  the  heirs  of  a  deceased  citizen  of  one  of 
the  tribes,  passes  as  an  ancestral  estate  under  the  laws  of  Arkansas 
in  force  in  the  Indian  Territory.— Sims  v.  Brown,  46  Okla.  767,  149  Pac. 
876,  877.  Throughout  the  period  when  chapter  49  of  the  laws  of, 
Arkansas,  relating  to  descents,  prevailed,  by  congressional  authority, 
in  what  has  since  become  the  state  of  Oklahoma,  the  death  of  a  man! 
without  descendants,  and  leaving  an  ancestral  estate,  makes  sectioni 
2531  of  Mansfield's  Digest  apply,  whereby  in  such  cases  the  estate 
ascends  according  to  the  line  through  which  it  came. — Whitener  v. 
Moss  (Okla.),  175  Pac.  223. 

(7)  Same.  Course  of  descent. — ^The  course  of  descent  of  an  allot- 
ment taken  by  a  Creek  Indian  who  died  March  1,  1900,  is' determined 
under  "original  agreement"  of  May  27,  1901.— Divine  v.  Harmon,  30 
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Okla.  820,  121  Pac.  219.  Under  original  Creek  treaty  the  land  of  a 
Creek  woman  who  died  leaving  a  husband,  a  white  man,  and  a 
daughter,  descended  as  If  the  woman  had  died  after  the  treaty  was 
ratified.— Merley  v.  Fewel,  32  Okla.  452,  122  Pac.  700.  Where  a  mixed- 
blood  member  of  the  Creek  tribe  of  Indians  died  intestate,  while  an 
infant,  and  lands  selected  by  an  administrator  were  set  apart  to  him  as 
an  allotment,  and  patent  was  issued  conveying  the  land  to  the  infant's 
heirs,  such  land  was  not  a  "new  acquisition*' ;  it  came  to  the  infant 
through  the  blood  of  his  tribal  parent,  to  wit,  his  father.  In  whom  the 
fee  simple  title  to  said  land  passed. — McDougal  v.  McKay,  43  Okla. 
251, 142  Pac.  987.  Lands  allotted  under  section  28  of  the  act  of  congress 
of  March  1,  1901,  in  the  name  of  a  Creek  citizen,  who  died  intestate 
and  without  issue  before  receiving  his  allotment  descend  to  his  heirs 
according  to  the  law  of  descent  and  distribution  of  the  Creek  Nation; 
and  where  the  deceased  left  neither  father  nor  mother  nor  brother 
nor  sister,  but  left  surviving  him  a  brother  of  his  mother  and  a 
brother  and  two  sisters  of  his  father,  it  is  held  that  the  mother's 
brother  was  the  "nearest  relation"  within  the  meaning  of  the  Creek 
law,  and  inherited  the  allotment  to  the  exclusion  of  the  paternal  uncle 
and  aunts. — Haney  v.  Anderson  (Okla.),  K8  Pac.  120,  121.  Where  a 
citizen  of  the  Creek  Nation  died  intestate  after  receiving  her  allot- 
ment, leaving  her  survlYlng  her  non^citizen  husband,  and  their  child, 
a  citizen  of  the  Creek  Nation,  the  latter  took  the  whole  allotment  of 
the  mother  to  the  exclusion  of  the  non-citizen  father,  and  that  a  pur- 
chaser of  one-half  thereof  from  the  latter  took  no  title. — Thompson  v. 
Cornelius,  53  Okla.  85,  155  Pac.  602.  The  entire  estate  of  a  Creek 
citizen  who  died  February  4,  1912,  leaving  surviving  him  a  wife,  who 
was  a  Creek  citizen,  but  no  issue  and  no  father  nor  mother,  nor  brother, 
nor  sister,  is  vested  in  such  surviving  wife. — Hughes  v.  Bell,  55  Okla. 
555,  155  Pac.  604,  605.  Lands  allotted  under  section  28  of  the  act  of 
congress  of  March  1,  1901,  in  the  name  of  a  Creek  citizen  who  died 
intestate  and  without  issue  before  receiving  the  allotment,  descend  to 
his  heirs  according  to  the  law  of  descent  and  distribution  of  the 
Creek  Nation;  and  whlare  both  parents  are  alive  at  the  time  of  descent 
cast,  such  lands  are  Inherited  by  the  mother  as  the  "nearest  relation," 
to  the  exclusion  of  the  father. — ^Renfroe  v.  Olentine  (Okla.),  178  Pac. 
119. 

(8)  Same.  Creek  freedmen. — ^Where  a  Creek  freedman,  duly  enrolled 
as  such,  selected,  filed  upon,  and  was  in  possession  of  her  allotment 
under  the  Curtis  Act,  and  died  before  the  adoption  of  the  Original 
Creek  Agreement,  the  fee  did  not  vest  in  her,  in  her  lifetime,  but 
was  vested  in  her  heirs,  by  virtue  of  the  provisions  of  the  said  agree- 
ment, and  descended  to  them  under  the  law  of  descent  and  distri- 
bution of  the  Creek  Nation,  under  the  provisions  of  that  agreement. — 
Warner  v.  Grayson,  46  Okla.  622,  149  Pac.  235.  The  Creek  citizen 
children  and  a  grandchild  of  two  brothers  of  a  deceased  Creek  freed- 
man, inherit  the  the  allotted  lands  of  the  latter,  the  two  brothers 


90  PROBATE  LAW  AND  PRACTICE. 

being  capable  of  Inheriting  if  both  were  liying  and  not  barred  by  non- 
citizenship,  and  it  is  held  that  under  the  laws  of  descent  and  distribu- 
tion of  the  state  of  Arkansas  governing  the  inheritance,  the  living 
children  take  in  their  own  right  and  the  grandchild  takes  its  deceased 
parent's  interest  by  representation. — ^Ross  v.  Wertz  (Okla.),  172  Pac. 
968,  971.  Where  a  duly  enrolled  Creek  freedman  died  June  4,  1908, 
Intestate,  after  receiving  her  allotment,  leaving  her  surviving  her 
father  and  brothers  and  sisters,  all  duly  enrolled  Greek  citizens,  but 
no  issue  nor  husband,  it  is  held  that  the  father  took  the  entire  estate 
to  the  exclusion  of  the  brothers  and  sisters,  under  the  provisions  of 
sections  S416,  8417,  and  8418,  Rev.  Laws  of  1910,  and  that  the  seventh 
subdivision  of  the  last  numbered  section  has  no  bearing  on  the  case. — 
Jefferson  y.  Cook,  53  Okla.  272,  155  Pac.  852.  The  inheritance  of  lands 
allotted  to  a  Creek  FYeedman,  who  died  after  the  taking  effect  of  the 
Creek  Supplemental  Agreement,  and  before  statehood,  is  cast  accord- 
ing  to  the  laws  of  descent  and  distribution  of  the  laws  of  Arkansas,, 
as  modified  by  section  6  of  such  agreement. — Ross  v.  Wertz  (Okla.), 
172  Pac.  968.  Subject  to  dower  or  to  title  by  curtesy  consummate, 
the  inheritance  of  the  allotted  lands  of  a  Creek  freedman,  none  of 
whose  ancestors  were  of  Creek  blood  or  citizenship,  who  died  intestate 
without  issue  in  1903,  is  cast  upon  the  nearest  kin  of  a  common 
ancestral  lineage  who  are  Creek  citizens  or  descendants  of  such; 
and  in  case  of  a  failure  of  such  kinsman,  the  surviving  spouse,  if  a 
Creek  citizen  or  descendant  of  such,  may  take;  and  in  case  of  an 
entire  failure  of  such  kinsman  or  surviving  spouse,  the  inheritance  shall 
go  to  the  non-citizen  heirs  in  the  order  named  in  the  laws  of  descent 
and  distribution  of  the  state  of  Arkansas. — ^Ross  v.  Wertz  (Okla),  172 
Pac.  968.  If  a  Creek  freedman,  none  of  whose  ancestors  were  of 
Creek  blood  or  citizenship  died  in  1903  intestate  and  without  issue, 
the  fact  that  kinsman  who  are  themselves  Creek  citizens,  must  trace 
their  kinship  only  through  non-citizen  blood.  Is  not  of  Itself  a  bar  to 
inheriting  the  allotted  lands  of  the  decedent. — Ross  v.  Wertz  (Okla.), 
172  Pac.  968,  971.  An  infant  Creek  freedman  who  died  unmarried, 
without  issue,  and  Intestate  had  an  allotment  selected  for  her.  Her 
father  was  a  Seminole  and  a  non-member  of  the  Creek  nation.  Held 
that  by  virtue  of  the  provisions  of  section  7  and  8  of  the  supplemental 
Creek  Treaty  (Act  June  30,  1902,  ch.  1322,  32  Stats.  500)  her  allotment 
passed  to  the  heirs  of  her  mother  to  the  exclusion  of  her  father. — Iowa 
Land  and  Trust  Co.  v.  Dawson,  87  Okla.  593,  134  Pac.  39.  A  duly 
enrolled  Creek  freedman,  a  minor,  died  July  2, 1899,  without  a  surviving 
widow  or  children,  his  allotment  not  then  having  been  selected.  On 
August  15,  1902,  his  distributive  share  of  land  as  a  member  of  said 
tribe  was  allotted  to  his  heirs.  On  April  8,  1905,  his  father  and  mother, 
who  were  his  surviving  heirs,  executed  a  warranty  deed  covering  said 
allotment  The  grantee  sold  and  gave  possession  of  the  land.  The 
father  and  mother  then  brought  suit  for  ejectment  and  possession. 
Held  that  the  land  passed  to  them  free  from  restrictions;  that  same 
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was  alienable  when  they  sold  it  and  that  they  could  not  maintain 
their  action.— Reutle  v.  McCoy,  36  Okla.  77,  128  Pac.  244.  Where  a 
Creek  freedman  whose  father  was  a  Seminole  was  enrolled  and  an 
allotment  selected  to  which  patent  was  Issued,  held  that  under  the 
supplemental  Creek  agreement,  section  7,  8,  the  allotment  passed  to 
the  heirs  of  the  allottee's  mother  and  that  the  devolution  of  the  estate 
was  governed  by  Mansf.  Dig.  Ark.  ch:  40. — Iowa  Land  and  Trust  Co.  v. 
Dawson,  37  Okla.  593,  134  Pac.  39. 

(9)  Osage  Indians. — ^When  a  member  of  the  Osage  tribe  of  Indians 
dies  before  receiving  his  land  allotment,  and  the  patent  is  Issued  to 
his  heirs — they  also  being  members  of  the  tribe — the  heics  take  the 
allotted  lands  free  from  restriction,  and  may  convey  them  free  from 
all  restriction  upon  alienation  except  the  mineral  Interests  which  are 
reserved  to  the  tribe. — Mongraln  v.  Aaron  (Okla.),  174  Pac.  755.  Prior 
to  the  taking  effect  of  the  act  of  congress  of  June  28,  1906,  a  member 
of  the  Osage  Tribe  of  Indians  had  no  estate  or  interest  in  the  lands 
and  other  property  of  the  tribe  to  which  her  heirs  would  succeed  at 
death. — Slmpklns  v.  Ware,  45  Okla.  327,  145  Pac.  355,'  356.  Upon  the 
death  of  an  Osage  Indian  woman,  who  had  been  married  more  than 
once,  and  whose  estate  consists  of  lands  and  other  property  allotted 
and  set  aside  to  her  under  the  act  of  congress  of  June  28,  1906,  during 
coverture  with  a  surviving  husband,  such  husband  succeeds  to  one- 
third  of  said  estate.— Slmpklns  v.  Ware,  45  Okla.  327,  145  Pac.  355,  356. 

(10)  Choctaw  Indians. — ^Where  a  Choctaw  Indian  allottee,  duly  en- 
rolled as  such,  died  January,  1913,  intestate,  after  receiving  his  allot- 
ment, leaving  him  surviving  no  father  nor  mother,  but  brothers  and 
sisters  of  the  whole  blood  and  a  brother  and  sister  of  the  half  blood, 
it  is  held  that,  unBer  the  provisions  of  sections  8417,  8418,  and  8427, 
Rev.  Laws,  1910,  such  Choctaw  Indian  died  seised  of  an  ancestral 
estate,  and  that  the  brothers  and  sisters  of  the  whole  blood  are 
entitled  to  take  the  allotment  to  the  exclusion  of  the  brother  and 
sister  of  the  half  blood.— Hill  v.  Hill,  58  Okla.  707,  708,  160  Pac.  1116. 
A  minor  Choctaw  Indian  died  in  September,  1905,  before  receiving  his 
allotment,  leaving  surviving  him  his  father,  who  was  an  enrolled 
Choctaw  Indian,  and  his  mother,  a  white  woman;  after  the  allotment 
It  was  held  that  the  whole  estate  ascended  to  the  Indian  father  to  the 
exclusion  of  the  white  mother. — Stalcup  v.  Mullen,  49  Okla.  543,  153  Pac. 
868.  Where  a  Choctaw  minor  died  October  6,  1910,  unmarried  and 
without  issue,  leaving  her  surviving  her  father  and  half  brother,  the 
devolution  of  her  estate  consisting  of  an  allotment  of  land  is  governed 
by  the  second  subdivision  of  section  8418,  Rev.  Laws,  1910,  and,  having 
survived  her  mother,  her  entire  estate  goes  to  her  father  and  the 
seventh  subdivision  of  said  section  has  no  application. — Crouthamel 
V.  Welch,  53  Okla.  288.  156  Pac.  302.  There  is  nothing  in  section  35 
of  the  act  of  July  1,  1902,  which  aftects  the  rule  that  where  the  allot- 
ment of  a  deceased  member  of  the  Choctaw  Nation  passed  to  both 
parents  equally,  if  living  or  if  dead,  the  share  of  such  deceased  parent 
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passed  to  his  or  her  heirs,  where  the  mother  died  prior  to  the  closing 
of  the  tribal  rolls  on  September  25,  1902,  leaving  a  child  capable  of 
inheriting. — ^Johnson  v.  Dunlap  (Okla.),  173  Fac.  359,  361.  The  allot- 
ment of  a  deceased  member  of  the  Choctaw  Nation,  who  died  in  1904 
Intestate  and  without  issue,  whose  mother  and  father  were  Choctaw 
citizens  by  blood,  is  controlled  in  its  devolution  by  the  laws  of  descent 
and  distribution  of  the  state  of  Arkansas,  so  far  as  applicable;  and 
where  the  allotment  came  through  the  blood  of  both  parents,  it  ascends 
equally  to  the  father  and  mother;  and  if  either  be  dead  the  interest  of 
the  deceased  parent  passes  to  his  or  her  heirs. — ^Johnson  v.  Dunlap 
(Okla.),  173  Pac.  359,  361.  An  allotment  of  a  deceased  member  of 
the  Choctaw  Tribe,  dying  without  issue,  intestate,  before  statehood, 
whose  father  and  mother  were  full-blood  members  of  his  tribe,  ascends 
to  the  father  and  his  heirs,  and  the  mother  and  her  heirs;  and  the 
mother  of  said  allottee  having  died  before  him,  said  deceased  allottee, 
leaving  surviving  him,  as  his  sole  heirs,  his  father  and  a  brother, 
such  father  and  brother  succeed  to  his  allotment  in  equal  shares. — 
Buck  V.  Simpsox)  (Okla.),  166  Pac.  146,  149.  On  the  death  of  a  one- 
sixteenth  blood,  enrolled  member  of  the  Choctaw  Tribe  of  Indians, 
in  August,  1907,  without  issue  but  survived  by  both  parents  and  by 
brothers  and  sisters,  her  homestead  and  surplus  lands  theretofore 
allotted  to  her  in  what  Is  now  Choctaw  County,  Oklahoma,  passed  with 
fee  simple  title,  as  if  by  inheritance,  to  her  parent  or  parents  of  the 
same  tribal  blood,  and  her  brothers  and  sisters  took  no  Interest  in 
the  same,  under  the  Arkansas  statutes  of  descent  and  distribution  then 
in  force  in  the  Indian  Territory. — Lovett  v.  Jeter,  44  Okla.  511,  512, 
145  Pac.  334.  The  allotment  of  an  allottee  of  the  Choctaw  Tribe  of 
Indians,  enrolled  as  a  half-blood,  leaving  surviving  her  a  husband 
and  two  minor  children,  none  of  whom  were  members  of  the  tribe, 
descended,  under  the  laws  of  Arkansas,  to  said  children  in  equal 
parts,  subject  to  the  right  of  the  husband  by  curtesy  consummate ;  and 
upon  the  death  of  one  of  said  children  in  infancy  his  moiety  was 
inherited  by  the  other,  upon  whose  death  a  few  weeks  later  in  1907, 
its  estate,  being  ancestral,  ascended  in  the  maternal  line,  whence 
it  came,  and  passed  to  the  nearest  relative  of  the  blood  of  its  mother, 
regardless  of  the  fact  that  they  were  not  members  of  the  tribe. — 
Finley  v.  American  Trust  Co.,  51  Okla.  489,  151  Pac.  865.  Upon  the 
death  of  mixed  blood,  minor  children  of  the  Choctaw  Tribe  of  Indians, 
the  fee  in  their  allotments  ascends  to  the  parent  of  tribal  blood,  and 
not  to  the  parent  who  has  become  a  citizen  of  the  tribe  by  virtue 
of  an  int6rmarriage.--aillum  v.  Anglin,  44  Okla.  684,  687,  145  Pac. 
1145. 

(11)  Seminoies. — Section  2  of  the  Seminole  Agreement  regulates 
the  devolution  of  lands  to  which  a  duly  enrolled  Seminole  citizen 
would  have  been  entitled  if  living,  where  such  •  citizen  dies  before 
receiving  the  same. — ^Wadsworth  v.  Crump,  53  Okla.  728,  157  Pac.  713. 
714.    Where  a  duly  enrolled  Seminole  citizen  dies  before  receiving  his 
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allotment  the  lands  to  which  he  would  have  been  entitled,  if  living, 
descend  to  his  heirs  who  are  themselves  Seminole  citizens  under  the 
laws  of  descent  and  distribution  of  the  state  of  Arkansas,  subject  to 
the  proviso  contained  in  section  2  of  the  Seminole  Agreement. — 
Wadsworth  v.  Crump,  53  Okla.  728,  157  Pac.  713,  7l4.  Where  a  duly 
enrolled  Seminole  Indian  died  in  1901  before  receiving  his  allotment 
leaving  him  surviving  a  widow  and  two  daughters  who  had  been 
enrolled  as  Creeks  the  daughters  were  heirs  of  their  deceased  father 
under  section  2  of  the  Seminole  Agreement,  and  inherited  his  lands 
to  the  exclusion  of  more  distant  relations,  though  enrolled  as  Sem- 
inoles.— Wadsworth  v.  Crump,  53  OWa.  728,  157  Pac.  713,  715.  The 
primary  allotment  of  an  enrolled  full-blood  Seminole  Indian,  who  died 
intestate  and  without  descendants  after  having  received  her  allotment, 
must  be  considered  as  an  ancestral  estate,  within  the  meaning  of 
the  Laws  of  Arkansas,  extended  and  put  in  force  in  the  Seminole 
Nation  by  act  of  congress. — Thorn  v.  Cone,  47  Okla.  781,  150  Pac.  701. 
Seminole  full-blood  Indians  acquire  the  right  of  their  allotment  by 
virtue  of  their  membership  in  the  Seminole  Tribe  of  Indians,  and  their 
allotments  come  to  them  through  their  tribal  parents,  who  are  full- 
blood  Seminole  Indians. — Thorn  v.  Cone,  47  Okla.  781,  784,  150  Pac.  701. 
Section  2  of  the  act  of  congress  of  1900  controls  the  descent  of  lands 
to  which  a  duly  enrolled  member  of  the  Seminole  Tribe,  who  died 
after  December  31,  1899,  before  receiving  his  allotment,  Is  entitled; 
but  that  section  has  no  application,  and  does  not  control  the  descent 
of  land  allotted  to  a  member  of  tribe  who  died  after  said  date,  but 
who  had  received  his  allotment  prior  to  his  death. — Dickinson  v. 
Able  (Okla.),  176  Pac.  523,  524.  Section  2  of  the  act  of  congress  ap- 
proved June  2,  1900,  entitled,  "An  act  to  ratify  an  agreement  between 
the  Commission  to  the  Five  Civilized  Tribes  and  the  Seminole  Tribe 
of  Indians"  (Act  June  2,  1900,  ch.  610,  31  Stats.  250),  controls  the 
descent  of  land  to  which  a  duly  enrolled  member  of  the  Seminole 
tribe  of  Indians  who  died  after  the  31st  of  December,  1899,  before 
receiving  his  allotment,  is  entitled;  but  said  section  has  no  application 
to  and  does  not  control  the  descent  of  land  allotted  to  a  member  of 
said  tribe  of  Indians  who  died  after  said  date  but  who  received  his 
allotment  prior  to  his  death. — Bruner  v.  Sanders,  26  Okla.  673,  110 
Pac.  730.  The  word  ^'citizen,"  as  used  in  section  2  of  the  Seminole 
Agreement,  is  not  limited  to  persons  whose  names  are  found  on 
the  rolls  prepared  under  section  1. — ^Wadsworth  v.  Crump,  53  Okla.  728, 
157  Pac.  713,  714.  The  devolution  of  the  allotments  of  full-blood  Sem- 
.inole  Indians  who  died  intestate,  after  receiving  their  allotments, 
on  February  12,  1903,  and  July  20,  1904,  is  governed  by  the  laws  of 
Arkansas.— Thorn  v.  Cone,  47  Okla.  781,  782,  150  Pac.  701.  Chapter  49 
of  the  law  of  Arkansas  (Mansf.  Dig.)  entitled  "Descent  and  Distri- 
bution" controls  the  descent  of  land  allotted  to  a  member  of  the 
Seminole  tribe  of  Indians  not  of  Indian  blood,  who  died  after  receiving 
his  allotment— Heliker-Jarvis  Seminple  Co.  v.  Ldncoln,  33  Okla.  425, 
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126  Pac.  728.  CitlzenBhip  in  the  Seminole  Tribe  did  not  necessarily 
extend  to  nor  invest  in  the  citizen  a  personal  or  indiYidual  interest 
in  the  oommon  or  undivided  property  of  the  tribe,  bat  might  exist 
independent  of  any  right  to  participate  in  the  distribution  of  tribal 
property.— Wadsworth  t.  Crump,  53  Okla.  728,  157  Pac.  713,  714.  The 
allotments  of  two  full-blood  Seminole  Indians,  who  died  intestate  and 
without  descendants,  after  having  received  their  allotments,  on  Feb- 
ruary 12,  1903,  and  July  20,  1904,  respectively,  ascend  equally  to  the 
father  and  mother  of  such  decedents  and  to  .their  heirs. — ^Thorn  v. 
Cone,  47  Okla.  781,  784,  150  Pac.  701.  A  duly  enrolled  Seminole  freed- 
man  died  in  1901  or  1902,  after,  receiving  his  allotment,  leaving  sur- 
viving him  a  widow  and  daughter,  who  had  been  enrolled  as  Chick- 
asaws.  Held  that  the  descent  was  cast  under  the  laws  of  Arkansas, 
which  were  extended  over  the  Indian  Territory,  and  the  question  as  to 
whether  the  widow  and  daughter  are  Seminole  citizens  is  not  involved 
in  determining  such  descent. — Rentie  v.  RenUe  (Okla.),  172  Pac.  1083, 
1084. 

(12)  Cherokees. — The  lands  of  a  full-blood  Cherokee  Indian,  who 
died  after  allotment  in  September,  1904,  unmarried,  intestate,  and 
without  issue,  will  be  treated  as  an  ancestral  estate  within  the  mean- 
ing of  the  laws  of  descent  and  distribution  of  the  state  of  Arkansas 
in  force  at  the  time  in  the  Indian  Territory. — Whitener  v.  Moss,  (Okla.), 
175  Pac.  223.  If  both  the  parents  of  a  deceased  full-blood  Cherokee 
Indian  are  of  Cherokee  blood,  the  estate  of  the  deceased  son  ascends 
equally  to  the  father  and  mother;  and  if  the  mother's  death  precedes 
that  of  her  son,  the  moiety  which  she  would  have  taken  if  Uving 
ascends  to  her  heirs. — ^Whitener  v.  Moss  (Okla.),  175  Pac.  223.  On  the 
death  of  a  woman,  a  duly  enrolled  member  and  citizen  of  the  Cherokee 
tribe,  land  that  has  been  selected  by  and  allotted  to  her  as  her  dis- 
tributive share  of  public  lands  of  the  tribe,  descends  to  an  only  child, 
a  daughter  of  full  Cherokee  blood  and  who  enrolled  as  a  member  and 
citizen  of  the  tribe,  in  fee,  and  a  warranty  deed  executed  by  her  and 
approved  by  the  county  court  having  jurisdiction  of  the  estate  passed 
title  without  any  action  by  the  Secretary  of  the  Interior,  though  the 
deed  was  made  after  the  enactment  of  section  9  of  the  act  of  congress 
of  May  27,  1908.— United  States  v.  Knight  (Okla.),  206  Fed.  145,  147, 
124  C.  C.  A.  211. 

(13)  Peorfa  Indians. — The  heirs  of  a  deceased  member  of  the  Peoria 
Tribe  of  Indians,  in  the  Indian  Territory,  who  died  in  1906,  inherited 
under  the  Arkansas  law. — Labadie  v.  Smith,  41  Okla.  773,  140  Pac.  427. 
The  Arkansas  law  governing  descent  and  distribution  was  by  act  of 
congress  extended  to  and  put  in  force  as  to  the  estates  of  all 
tribes  of  Indians  and  all  other  persons,  freedmen,  or  otherwise,  in 
the  Indian  Territory,  and  the  heirs  of  a  deceased  member  of  the 
Peoria  tribe,  who  died  In  1906,  inherited  under  that  law. — Labadie  v. 
Smith,  41  Okla.  773,  140  Pac.  427, 
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.  (14)  Chlckataws. — ^Where  an  enrolled  quarter-blood  Chickasaw 
Indian  died  in  infancy  without  descendants  prior  to  statehood,  after 
receiving  his  allotment  leaving  surviving  him  his  father,  his  mother 
having  previously  died,  such  allotment  was  an  ancestral  estate  which 
came  to  him  through  the  blood  of  his  tribal  parents,  and  as  much 
through  the  blood  of  the  mother  as  the  father. — Finley  v.  Thompson 
(Okla.),  174  Pac.  535. 

(15)  Muscogees. — ^Under  the  provisions  of  the  constitution  and  laws 
of  the  Muscogee  Nation,  a  person  claiming  to  be  the  offspring  of  a 
deceased  male  member  of  the  Creek  Nation  must  show  that  he  was 
recognized  by  such  male  member,  during  his  life,  as  his  offspring, 
before  he  is  entitled  to  inherit  from  said  deceased  male  member. — 
Butler  V.  Wilson,  54  Okla.  229,  153  Pac.  823,  826. 

(16)  State  law  governs  alnce  statehood. — ^The  law  of  descent  and 
distribution  of  the  state  of  Oklahoma  has  governed  in  the  devolution 
of  estates  of  the  Indian  tribes  since  statehood. — Van  Buskirk  v.  Grlsso 
(Okla.),  167  Pac.  307.  The  laws  of  descent  and  distribution  of  the 
Creek  Nation  having  been  made  to  apply,  as  to  the  distributive  share 
of  certain  allotted  lands  and  funds  of  said  tribe  by  section  28  of  the 
act  of  congress  of  March  1,  1901,  the  courts  of  the  state  of  Oklahoma 
take  Judicial  knowledge  of  such  laws  and  customs  of  the  Creek  nation. — 
Scott  V.  Jacobs,  31  Okla.  109,  126  Pac.  780.  Where  an  Indian  minor 
dies  after  statehood  the  devolution  of  the  estate  Is  governed  by  the 
laws  of  Oklahoma.— Aldridge  v.  Whitten,  56  Okla.  694v  156  Pac.  667. 
Sections  13  and  21  of  the  enabling  act  and  section  2  of  article  25  of 
the  constitution  repealed  that  part  of  section  6  of  the  Supplemental 
Creek  Agreement  providing  that  the  Arkansas  laws  of  descent  and 
distribution  should  govern  the  devolution  of  lands  and  money  pro- 
vided by  the  act  of  congress  of  March  1,  1901,  and  substituted  therefor 
the  laws  of  the  territory  of  Oklahoma,  but  left  in  force  the  two  pro- 
visos of  that  section  to  the  effect  that  only  Creek  citizens  and  their 
descendants  should  Inherit  lands  of  the  Creek  Nation  and  that  if 
there  be  no  person  of  this  description  to  inherit,  the  Inheritance 
should  go  to  non-citizens  according  to  the  laws  of  Oklahoma. — Moffer 
V.  Jones  (Okla),  169  Pac.  652.  The  proviso  in  section  6  of  the  Supple- 
mental Creek  Treaty  that  only  citizens  of  the  Creek  Nation  and  their 
Creek  descendants  shall  Inherit  the  lands  of  the  Creek  Nation,  was  not 
repealed  by  the  enabling  act  or  the  constitution,  and  now  remains  in 
full  force  and  effect,  and  operates  upon  the  laws  of  descent  and  dis- 
tribution of  the  state  of  Oklahoma  to  the  extent  of  limiting  the  inher- 
itance of  Creek  lands  to  Creek  citizens  and  their  descendants. — 
McDonald  v.  Ralston  (Okla.)*  166  Pac.  405,  407.  The  estate  of  an 
allottee  of  the  Creek  Nation  who  died  on  February  4,  1912,  descends 
according  to  the  laws  of  Oklahoma,  subject  to  the  provisions  of  the 
Creek  Supplemental  Agreement  to  the  effect  that  only  citizens  of  the 
Creek  Nation  and  their  Creek  descendants  shall  inherit  the  lands  of 
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the  Creek  Nation,  and  that  if  there  is  no  person  of  Creek  descent  to 
Inherit,  the  estate  shall  go  to  non-citizen  heirs  in  the  order  named 
in  the  laws  of  Oklahoma. — Hughes  y.  Bell,  55  Okla.  555,  155  Pac.  604, 
605. 

(17)  Indian  marriages. — One  of  the  effects  of  the  act  of  congress  of 
June  28,  1898,  is  that  the  issue  of  Indian  marriages  is  legitimate. — 
Flnley  v.  Thompson  (Okla.)>  174  Pac.  535.  Marriages  between  citizens 
of  the  Creek  Nation  residing  therein,  contracted  according  to  the 
usages  and  customs  of  the  tribe  of  which  they  were  members  during 
the  time  that  the  tribal  relations  existed,  where  recognized  by  the 
general  government  will  be  deemd  valid  in  the  courts  of  Oklahoma, 
and  the  issue  of  such  marriages  regarded  as  legitimate  and  entitled  to 
all  inheritances  of  property  or  other  rights  the  same  as  in  the  case 
of  the  issue  of  other  forms  of  lawful  marriage. — Chancey  v.  Whinnery, 
47  Okla.  272,  147  Pac.  1036. 

(18)  Inheritance  by  or  through  iiiegitimate  Indian  children. — Lands 
of  the  illegitimate  child  of  a  woman  of  Creek  blood  can  not  descend 
through  her  father  who  is  ot  Seminole  blood. — Bruner  v.  Oswald  (Okl.), 
178  Pac.  693.  When  the  laws  of  descent  and  distribution  of  the  state 
of  Arkansas  were  extended  over  the  Creek  Nation  in  1902,  prior  to  the 
death  of  an  illegitimate  child  its  allotment  would  descend  as  therein 
provided.— Oklahoma  Land  Co.  v.  Thomas  (Okla.),  179  Pac.  937,  939. 
The  statutes  of  the  Creek  Nation  confers  upon  an  illegitimate  child 
who  has  been  recognized  by  his  father  as  his  own  the  right  to  share 
in  the  estate  of  the  putative  father,  but  does  not  give  to  his  brothers 
and  sisters  of  the  half  blood  the  right  to  share  in  its  estate  with 
the  sister  of  the  whole  blood  when  the  father  died  prior  to  the  death 
of  such  child.— Oklahoma  Land  Co.  v.  Thomas  (Okl.),  179  Pac.  937,  938. 

(19)  What  law  governs. — If  a  Creek  citizen  dies  before  receiving  his 
allotment,  he  is  not  seised  at  the  time  of  his  death  of  an  inheritable 
estate  in  lands  afterwards  allotted  to  him  or  to  his  heirs,  and  the 
descent  of  such  allotment  is  cast  at  the  time  the  certificate  of  allot- 
ment is  issued,  and  the  law  in  effect  at  that  particular  time  governs  in 
the  devolution  of  said  allotted  lands. — McDonald  v.  Ralston  (Okl.),  166 
Pac.  405,  407.  The  law  in  force  at  the  date  of  the  allotment  controls 
as  to  when  the  title  to  the  allotment  of  a  deceased  Creek  citizen  vests 
in  his  heirs. — Jesse  v.  Chapman  (Okla.),  173  Pac.  1044,  1045. 

13  Taking  by  contract,  agreenrtent,  or  family  settlement. — A  marriage 
contract  whereby  neither  party  is,  on  the  death  of  the  other,  to  par- 
take of  the  decedent's  estate,  will  be  enforced  in  all  its  terms  on  the 
death  of  either,  unless  it  is  shown  that  fraud  was  involved  in  the 
making  of  it— Watson  v.  Watson,  104  Kan.  678,  180  Pac.  242,  182  Pac. 
643.  The  statutory  provision  that  the  property  of  an  intestate,  who 
leaves  neither  issue  nor  parent,  shall  be  disposed  of  as  though  his  par- 
ent had  survived  him  and  died  owning  it,  relates  to  the  descent  of 
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the  property,  and  haa  no  relation  to  rights  that  may  be  asserted  under 
a  contract. — Malaney  v.  Cameron,  99  Kan.  70,  161  Pac.  1180.  Where  a 
member  of  a  mutual  benefit  society  has  made  his  certificate  payable 
to  his  heirs,  they  do  not  take  the  fund  by  descent,  but  by  contract. 
The  rights  of  the  beneficiaries  in  a  certificate  taken  out  by  such 
a  member  are  such  as  the  contract  confers,  and  are  not  rights  arising 

Hi 

by  operation  of  statutory  rules  respecting  descent  and  distribution. 
The  contract,  and  not  the  statute,  fixes  their  rights,  and  they  have 
such  rights  only  as  the  contract  of  Insurance  vests  in  them.  Reference 
therefore  must  be  had  to  the  terms  of  the  agreement,  and  not  to  the 
ITOvision  of  the  statute,  to  ascertain  the  rights  of  the  parties. — Burke 
V.  Modern  Woodmen,  2  Cal.  App.  611,  84  Pac.  275,  276.  If  such  a  per- 
son died,  leaving  ten  heirs,  each  would  be  entitled  to  one-tenth  of  the 
proceeds  of  the  certificate. — Burke  v.  Modern  Woodmen,  2  Cal.  App. 
611,  84  Pac.  275,  276.  If  a  timber-culture  claimant  die  before  obtaining 
title,  and  the  grant  is  to  his  heirs,  such  heirs  do  not  take  by  inheritance, 
but  take  equally,  regardless  of  the  proportions  in  which  they  would 
take  under  the  law  of  succession  of  the  state.  The  heirs,  in  such 
casee,  must  be  found  by  the  law  of  the  state  or  territory  in  which  the 
land  is  situated,  because  the  United  States  has  no  general  law  of  suc- 
cession.—Cooper  v.  Wilder,  111  Cal.  191,  52  Am.  St.  Rep.  163.  43  Pac. 
591,  592.  By  the  law  of  California,  the  widow  is  an  heir  of  the  husband. 
—Cooper  V.  Wilder,  111  Cal.  191,  52  Am.  St.  Rep.  163,  43  Pac.  591,  592. 
The  law  looks  with  favor  upon  compromise  agreements  for  the  settle- 
ment of  estates  voluntarily  and  fairly  made  by  members  of  a  family, 
although  the  property  has  been  disposed  of  upon  a  plan  different  from 
that  prescribed  in  the  statutes  of  descents  and  distributions,  and 
different  from  that  which  might  have  been  adjudged  by  a  court  of 
equity.— Rifle  v.  Walton  (Kan.),  182  Pac.  640,  642.  Where  the  rights 
of  creditors  do  not  interfere,  a  distribution  of  a  family  estate  may  be 
accomplished,  through  agreement,  even  if  no  formal  conveyances  are 
made,  through  the  application  of  the  doctrine  of  estoppel. — Riffe  v. 
Walton  (Kan.),  182  Pac.  640,  642.  Where  a  family  settlement  of  an 
estate  was  fairly  made  and  covered  all  the  property  of  the  estate  it 
can  not  be  set  aside  merely  upon  the  ground  that  the  part  assigned 
to  the  widow  was  less  than  she  would  have  received  under  a  statutory 
distribution,  where  it  appears  that  her  allotment  was  sufficient  to 
enable  her  to  live  comfortably,  in  a  manner  in  keeping  with  her  sta- 
tion in  life,  and  it  further  appears  that  she  was  satisfied  with  her 
allotment,  and  had  the  use  of  the  same  for  seventeen  years. — Riffe  v. 
Walton  (Kan.),  182  Pac.  640,  642.  Where  one  tract  of  land,  in  which 
the  widow*  of  deceased  was  entitled  to  a  one-half  interest,  was  not 
included  in  the  allotment  and  disposition,  made  by  family  agreement, 
of  an  estate,  and  the  court  found  upon  conflicting  evidence  that  the 
widow  never  intended  by  the  agreement  made  to  relinquish  her  claim 
to  such  land,  it  can  not  be  held  that  she  was  estopped  to  claim  title 
Probate  Law — 7 
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to  the  same  and  to  make  such  disposition  thereof,  by  will  or  otherwise, 
as  she  pleased.— Riffe  v.  Walton  (Kan.),  182  Pac.  640,  642. 

14.  Repudiation  of  will  and  taking  under  the  statute. — ^If  a  man  exe- 
cutes a  joint  will  with  his  wife,  who  has  no  property  outside  of  the 
community,  and  after  her  death  brings  a  suit  to  remove  a  cloud  from 
his  title  to  his  property,  alleging  that  the  will  Is  the  cloud  and  makes 
all  the  legatees  and  devisees  parties  to  the  suit,  he  is  held,  after  a 
decree  granting  the  relief  prayed,  to  have  repudiated  the  will  and 
taken  the  property  under  the  statute. — ^Estate  of  Anderson,  18  Ariz.  266, 
269,  158  Pac.  467. 

15.  Inheritance  by  or  through  illegitimate  children. 

(1)  Right  of.  Acknowledgment. — The  right  of  an  illegitimate  child 
to  inherit  from  its  father  is  given  by  statute,  and  such  child  may 
inherit  when  the  father  has  acknowledged  it  as  his  child  by  an  instru- 
ment in  writing  properly  witnessed;  but  he  only  inherits  from  his 
father,  directly,  and  as  an  illegitimate  child.  He  does  not  inherit  the 
estates  of  his  lineal  or  collateral  kindred. — Eddie  v.  Eddie,  8  N.  D. 
376,  73  Am.  St.  Rep.  765,  79  N.  W.  856.  A  child  which  is  the  offspring 
of  an  unauthorized  matrimonial  union  between  a  white  man  and  an 
Indian  woman  can  not  inherit  from  its  father. — In  re  Walker's  Estate, 
5  Ariz.  70,  46  Pac.  67,  69.  The  term  "illegitimate  child''  as  used  in 
the  California  statute  respecting  illegitimate  children  and  the  right 
of  succession  to  their  property.  Includes  illegitimate  children  who 
have  been  legitimated.— Wolf  v.  Gall,  32  Cal.  App.  296,  163  Pac.  350; 
differing  on  this  point,  from  same  case,  32  Gal.  App.  286,  163  Pac.  346. 
At  common  law,  an  illegitimate  child  could  not  be  the  heir  of  any  one,' 
and  could  not  have  heirs,  except  of  his  own  body;  but  this  harsh  rule 
has  been  changed,  in  Oregon,  by  §§7351,  7352.— State  v.  McDonald, 
59  Or.  520,  526,  117  Pac.  281.  Where  a  husband,  in  obtaining  a 
divorce,  testifies,  in  the  presence  of  a  witness,  that  he  is  the  father  of 
certain  children  by  his  first  marriagfe,  and  thereby  admits  the  paternity 
of  such  children,  they,  even  if  illegitimate,  become,  by  such  admission, 
his  lawful  heirs  under  the  statute. — State  v.  Gliflord,  81  Wash.  324, 
Ann.  Cas.  1916D,  329,  142  Pac.  472.  An  illegitimate  child  who  has  not 
been  adopted  by  his  or  her  father  is  not,  on  the  latter's  dying  intestate, 
an  heir  of  his,  and  hence  is  not  Interested  in  the  condition  of  his  estate 
or  the  amount  of  property,  if  any,  subject  to  administration. — In  re 
Palomares's  Estate,  179  Gal.  306,  180  Pac.  936.  Where  a  man  dies 
more  than  four  months  after  obtaining  an  interlocutory  divorce  decree 
on  the  ground  of  desertion,  and  five  months  after  the  death,  the  wife 
gives  birth  to  a  child,  the  child  will  not  be  held  legitimate,  if  satis- 
factory evidence  is  produced  showing  that  the  circumstances  of  the 
case  and  the  physical  condition  of  the  husband  made  it  impossible  that 
the  latter  could  have  been  the  father. — ^Estate  of  Walker,  176  Gal.  402, 
168  Pac.  689.  A  child  bom  out  of  lawful  wedlock  becomes  legitimate  for 
all  purposes  in  case  his  parents  intermarry  subsequently,  or  his  father 
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duly  acknowledges  him  as  provided  by  statute;  thereafter,  he  can 
inherit  from  a  grandmother  as  well  as  from  a  brother  or  sister. — ^Wolf  v. 
Gall,  32  Cal.  App.  296,  163  Pac.  350;  approving  same  result  reached  in 
same  case,  32  Gal.  App.  286,  163  Pac.  346.  A  child  bom  of  a  marriage 
contracted  and  consummated  In  accordance  with  law,  although  void  on 
account  of  the  disability  of  one  of  the  parties,  such  as  having  a  living 
spouse  undlvorced.  Is  legitimate,  and,  so  being,  may  Inherit  from  the 
parents  as  though  born  in  lawful  wedlock. — Copeland  v.  Copeland 
(Okla.),  175  Pac.  764.  In  the  enactment  of  the  Kansas  statute,  the  legis- 
lature Intended  to  give  an  illegitimate  child,  where  recognized  as 
therein  required,  the  status  of  a  general  heir  in  the  matter  of  the 
descent  and  distribution  of  the  property  of  the  intestate,  and  that 
such  a  child  Is  entitled  to  Inherit  from  his  father's  father. — Smith  v. 
Smith  (Kan.),  182  Pac.  538,  541.  Where  an  illegitimate  child  was 
acknowledged  by  its  father  and  afterwards  died  without  issue,  after 
the  death  of  its  mother.  Intestate,  while  possessed  of  a  Seminole  allot- 
ment, the  father,  a  Seminole  freedman,  inherited  the  estate  of  such 
child.— Van  Busklrk  v.  Grlsso  (Okla.),  157  Pac.  307. 
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Right  of  illegitimate  children  to  Inherit  In  certain  events. — See  note 
Kerr's  Cal.  Cyc.  Code,  §  13S7.  Inheritance  by  children  of  illegitimates. 
—See  Kerr's  Cal.  Cyc  Civ.  Code,  $  1388,  note  2.  Power  of  illegiti- 
mates to  Inherit  and  to  transmit  inheritances. — See  note  12  Am.  8t  Rep. 
101.  Inheritance  by,  through,  or  from  Illegitimate. — See  note  23  L.  R.  A. 
753-758.  Illegitimates  as  next  of  kin. — See  note  15  L.  R.  A.  301.  Inheri- 
tance from  or  through  mother. — See  Kerr's  Cal.  Cyc.  Civ.  Code,  §  1387, 
notes  19-25.  Legitimation  of  Illegitimate  child. — See  note  1  L.  R.  A. 
(N.  S.)  773.  Rights  of  lineal  descendants  of  illegitimate  to  inherit 
through  him.— See  note  27  L.  R.  A.  (N.  S.)  220. 

(2)  Suocesslon  to  estate  of  illegitimate  not  acknowledged  or  adopted. 
—Section  1388  of  the  Califomia  Civil  Code  provides  the  rule  of  suc- 
cession as  to  the  whole  estate  of  an  illegitimate,  not  acknowledged  nor 
adopted  by  Its  father,  who  dies  Intestate,  without  lawful  issue,  except  in 
so  far  as  It  may  be  qualified  by  §  1387  of  said  code,  and  this  rule,  being 
contrary  to  the  general  rule  of  succession  prescribed  by  §  1386  of  the 
same  code,  must  prevail  over  everything  contained  in  that  section; 
because  It  is  provided  fn  said  §  1386  that  the  estate  must  be  succeeded 
to  and  must  be  distributed  in  the  manner  therein  stated,  "unless  other- 
wi89  expressly  provided"  in  such  code.  But  this  rule  of  succession  has 
reference  solely  to  the  separate  property  of  the  deceased  husband  or 
wife.  Sections  1401  and  1402  of  said  code  purport  to  provide  the  rules 
as  to  community  property. — Estate  of  De  Cigaran,  150  Cal.  682,  89 
Pac.  833,  836.  If  an  Illegitimate  daughter,  who  has  never  been  acknowl- 
edged by  her  father,  dies  possessed  of  separate  estate.  It  passes  on  her 
death,  intestate,  and  without  issue,  not  to  her  surviving  husband,  but 
to  another  Illegitimate  child  of  her  predeceased  mother,  by  another 
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father,  who  had  likewise  never  been  adopted  or  acknowledged  by  her 
father.  "We  may  not  be  able  to  see  any  good  reason  for  the  exclusion 
of  the  surviving  spouse  of  the  Illegitimate,  where  she  dies  without  law- 
ful issue,  and  the  giving  of  the  estate  to  the  mother  or  her  heirs  in 
preference  to  such  spouse ;  but  that  fact  Is  immaterial  where  the  legis- 
lature has  said  in  unmistakable  terms  that  it  shall  so  be." — ^Estate  of 
De  Cigaran,  150  Gal.  682,  89  Fac.  833,  836. 

(3)  Sufficiency  of  acknowiedgment.  Evidence  of  recognition. — The 
required  statutory  acknowledgment  of  an  illegitimate  child  by  his  father 
need  not  be  made  for  the  express  purpose  of  admitting  the  child  to 
heirship;  a  collateral  acknowledgment  in  writing  of  this  kind  is  a  suf- 
ficient compliance  with  the  statute.  It  might  be  that  the  father  would 
desire  to  recognize  his  child  for  many  other  reasons;  and  if  such  recog- 
nition were  made  for  any  reason,  it  ought  to  be  sufficient  to  enable  the 
child  to  become  an  heir  to  his  estate,  and  to  place  it,  so  far  as  the 
estate  is  concerned,  on  an  equality  in  law  with  the  legitimate  children. — 
In  re  Rohrer,  22  Wash.  '151,  50  L.  R.  A.  350,  60  Fac.  122.  A  question 
having  arisen  as  to  who  was  the  father  of  the  child,  through  whom 
the  mother  claimed,  proof  tending  to  show  general  and  notorious 
recognition  of  the  child  as  his  own  by  him  was  competent  to  establish 
the  rule  of  inheritance.— Reville  v.  Dubach,  60  Kan.  572,  57  Fac.  522.  A 
statute  which  provides  that  a  father  may  legitimate  an  illegitimate 
child  by  receiving  it  into  his  family,  with  consent  of  his  wife,  and 
publicly  acknowledging  it  to  be  his  own,  applies  only  to  illegitimate 
minor  children  of  a  father.  Paternity  can  not  be  established  by  gen- 
eral reputation,  but  if  proof  aliunde  has  been  given  of  membership 
of  the  family  of  a  deceased,  declarations,  made  after  the  child  has 
reached  the  age  of  majority,  as  to  the  facts  of  paternity  and  illegiti- 
macy of  the  child,  are  admissible  on  the  question  of  paternity,  but  not 
to  prove  the  public  acknowledgment  required  to  be  made  when  the 
child  was  a  minor,  because  acts  done  by  the  father,  which  go  to  con- 
stitute a  legitimation,  must  be  done  while  the  child  is  a  minor. — Estate 
of  Heaton,  135  Cal.  385,  67  Fac.  321;  and  the  consent  which  such  statute 
contemplates  must  be  a  consent  given  after  knowledge  Is  brought  home 
to  the  wife  that  the  child  is  the  illegitimate  offspring  of  her  husband. — 
Estate  of  Heaton,  135  Cal.  385,  67  Fac.  321.  The  criterion  referred  to 
in  the  statute  is  the  treatment  usually  accorded  to  legitimate  children, 
and  it  is  not  material  that  the  alleged  father  ever  had  a  child  of  his 
own,  that  there  might  be  a  criterion  by  which  to  determine  how  he 
would  treat  his  legitimate  child. — Estate  of  Heaton,  139  Cal.  237,  73 
Fac.  186.  The  illegitimate  child  of  a  decedent  may  inherit  if  he  can 
produce  a  written  acknowledgment  of  parentage  signed  by  such 
decedent  in  the  presence  of  a  competent  witness;  the  writing  need  not 
recite  the  fact  of  illegitimacy  and  the  witness  need  not  sign  it,  and  it 
is  to  be  liberally  construed.— Estate  of  Loyd.  170  Cal.  85,  148  Fac.  522. 
Where  the  father  of  an  illegitimate  child  dies  intestate,  the  only  mode 
by  which  such  illegitimate  child  can  be  made  an  heir  of  the  estate  of 
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such  father,  under  the  laws  of  Arkansas,  which  were  extended  over 
the  Indian  Territory,  is  for  the  father  to  have  made  a  declaration  in 
writing  and  the  same  must  have  been  recorded,  as  provided  by  th« 
statutes  of  Arkansas.— Rentie  v.  Rentie  (Okla.),  172  Pac.  1083,  1084. 
Under  the  laws  of  the  state  of  Kansas  illegitimate  children  inherit 
from  the  mother,  and  the  mother  from  the  children.  But  the  children 
also  inherit  from  the  father  whenever  they  have  been  recognized  by 
him  as  his  children;  but  such  recognition  must  have  been  general 
and  notorious  or  else  in  writing.  Held  in  this  case  that  the  evidence 
of  such  recognition  was  sufficient  to  establish  the  parentage  in  ques- 
tion.—McLean  V.  McLean,  92  Kan.  326,  140,  140  Pac.  847,  849.  The 
effect  of  the  recognition  by  the  father  of  an  illegitimate  child  under 
the  laws  of  the  Creek  nation  did  not  have  the  general  effect  of  legiti- 
mizing such  offspring,  but  only  had  the  effect  of  determining  the  line 
of  descent  which  should  prevail  as  to  the  property  of  such  father  or 
child  at  the  time  of  their  respective  deaths,  and  the  act  of  recognition 
had  no  effect  as  to  the  relations  between  the  child  and  its  mother,  as 
to  whom  it  was  still  illegitimate. — Oklahoma  Land  Co.  v.  Thomas 
(Okla.),  179  Pac.  937,  938.  The  extent  of  the  recognition  necessary 
to  meet  the  requirements  of  the  statute  relative  to  illegitimate  children, 
depends  in  some  measure  upon  the  circumstances  of  the  case,  and 
where  frequent  opportunities  for  such  recognition  are  presented  for  a 
long  period  of  time,  more  is  required  than  when  such  opportunities 
are  less  in  number.— Smith  v.  Smith  (Kan.),  182  Pac.  538,  539. 

REFERENCES. 

Sufficiency  of  acts  of  acknowledgment  of  illegitimate  child. — See 

Kerr's  Cal.  Cyc.  Civ.  Code,  §  1387,  note  27.    Evidence  of  declarations 

to  show  maternity  of  illegitimate  child. — See  note  11  L.  R.  A.  (N.  S) 

1062. 

» 

(4)  Presumption  as  to  legitimacy. — It  is  well  settled,  on  grounds  of 

public  policy  affecting  children  bom  during  marriage,  as  well  as  the 

parties  themselves,  that  the  presumption  of  legitimacy  as  to  children 

born  in  lawful  wedlock  can  not  be  rebutted  by  the  testimony  of  the 

husband  or  wife  to  the  effect  that  sexual  intercourse  has  or  has  not 

taken  place  between  them;   nor  are  the  declarations  of  the  husband 

or  wife  competent  as  bearing  on  the  question.    Illegitimacy  may  be 

proved,  but  it  can  not  be  proved  by  the  evidence  of  a  husband  or  wife, 

that,  while  living  together,  they  did  not  have  sexual   intercourse. — 

Estate  of  Mills.  137  Cal.  298,  92  Am.  St.  Rep.  175,  70  Pac.  91.     A  child 

born  in  wedlock  is  presumed  to  be  legitimate,  and  this  presumption 

can  not  be  overthrown  by  the  general  and  notorious  recognition  of  it  by 

a  putative  father,  or  by  his  assertions,  however  solemnly  expressed, 

that  the  child  was  begotten  by  him. — Bethany  Hospital  Co.  v.  Hale,  64 

Kan.  367,  67  Pac.  848.    If  testimony  is  introduced  which  tends  to  show 

that  a  woman,  who  claims  to  be  the  illegitimate  daughter  and  sole 

heir  cf  an  unmarried  man,  was  bom  in  wedlock,  the  presumption  of 
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legitimacy  can  only  be  overcome  by  the  clearest  and  most  conclusive 
evidence  of  non-access  by  tbe  husband. — ^Bethany  Hospital  Co.  v.  Hale, 
64  Kan.  367,  67  Pac.  848.  For  evidence  Showing  that  plaintiff  was 
born  in  lawful  wedlock,  though  after  her  father's  death,  see  Kaylton 
V.  Kaylton,  45  Or.  116,  74  Pac.  491,  494.  The  presumption  of  legitimacy 
does  not  operate  to  change  the  general  rule  that  in  civil  cases  the 
issue  of  legitimacy  is  to  be  determined  upon  the  preponderance  of 
evidence. — In  re  Walker's  Estate;  Walker  v.  Nason  (Cal.),  181  Pac. 
792,  797.  Where  the  question  of  legitimacy  is  involved,  evidence  of 
the  wife's  relations  with  other  men  is  wholly  immaterial  on  the  issue 
of  non-intercourse  by  the  husband;  such  relations  may  have  existed, 
and  yet,  if  Intercourse  were  had  with  the  husband  during  the  period 
of  possible  conception,  the  presumption  is  conclusive  that  the  children 
conceived  during  lawful  wedlock  are  his. — ^In  re  Walker's  Estate; 
Walker  v.  Nason  (Cal.),  181  Pac.  792,  798. 

(5)  Illegitimacy,  how  inferred. — The  illegitimacy  of  a  child  may  be 
Inferred  from  the  fact  that  its  alleged  father  was  never  married 
until  seven  or  eight  years  after  the  child's  birth;  that  he  was  acquainted 
with  and  had  relations  with  the  mother;  and  from  the  declarations 
made  by  him  to  numerous  witnesses  that  the  child  was  his. — Estate 
of  Heaton,  139  Cal.  237,  73  Pac.  186,  187. 

(6)  Construction  of  Utah  statute. — The  evident  intention  of  the 
Utah  statute  is,  that  Illegitimate  children  shall  have  vested  in  them 
inberitable  blood  and  the  rigbt  to  inherit  from  the  father,  when 
acknowledged  by  him,  in  the  same  manner  and  to  the  same  extent 
as  if  they  had  been  bom  legitimate,  and  the  right,  when  once  vested 
in  the  illegitimate,  extends  to  his  descendants,  and  they  likewise 
become  heirs  in  the  event  of  the  death  of  their  father.  Hence  where 
a  man  had  an  illegitimate  child  by  an  Indian  girl,  accepted  such 
child  as  his  own,  took  him  into  his  home,  cared  for  and  raised  him  as 
his  own  child,  manifesting  that  affection  for  the  child  in  many  ways 
that  point  unerringly  to  a  father,  such  child  thereby  acquires  inher- 
itable blood,  which  he  may  transmit  to  his  child,  and  on  his  death 
before  his  father,  the  children  of  such  illegitimate  child  inherit  his 
estate.— In  re  Garr's  Estate,  31  Utah  57,  86  Pac.  757,  759.  The  terri- 
torial act  of  Utah  of  March  3, 1852,  providing  that  "illegitimate  children 
and  their  mothers  inherit  in  like  manner  from  the  father  whether 
acknowledged  by  him  or  not,  provided  that  it  may  be  made  to  appear 
to  the  satisfaction  of  the  court  that  he  was  the  father  of  such  illegiti- 
mate child  or  children,"  was  disapproved  by  the  anti-polygamy  act 
of  July  1,  1862.— Pratt  v.  Pratt,  7  Utah  278,  26  Pac.  576;  Handley's 
Estate,  7  Utah  49,  24  Pac.  673. 

(7)  Right  of  non-resident  alien. — ^When  a  non-resident  alien,  before 
the  enactment  of  a  statute  making  every  illegitimate  child  an  heir  of 
the  person  who»  in  writing,  signed  in  the  presence  of  a  competent 
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witness,  acknowledges  liimself  to  be  the  father  of  such  child,  acknowl- 
edged, in  writiflg,  in  the  presence  of  competent  witnesses,  that  he  was 
the  father  of  a  certain  illegitimate  child,  but  died  after  such  statute 
took  effect,  such  child  is  entitled  to  his  real  property,  in  a  state  where 
such  acknowledgment  was  made  and  such  statute  exists,  because 
such  acknowledgment  and  statute*  establish  the  fact  that  he  was  the 
father  of  the  child,  and  such  fact,  being  thus  established,  makes  the 
child  an  heir  of  his  deceased  father. — Moen  y.  Moen,  16  S.  D.  210,  92 
N.  W.  13. 

(8)  Pretermitted  lilegitlmate  child.— If  an  illegitimate  child  is  unin- 
tentionally omitted  from  its  mother's  will,  it  is  entitled  to  share  in 
her  estate,  in  the  same  manner  as  if  legitimate,  though  it  had  never 
been  legitimated  by  the  subsequent  intermarriage  of  her  parents,  or 
by  the  acknowledgment  or  adoption  of  her  father. — Estate  of  Wardell, 
57  Cal.  484,  492.  An  illeglUmate  child  is  not  forgotten  in  a  will  if  it 
is  referred  to  as  "Otto"  instead  of  its  real  name,  and  a  legacy  is  given 
to  it  as  the  child  of  the  woman  named,  if  she  has  no  other  child,  and 
it  is  evident  that  the  child  named  was  in  the  mind  of  the  testator. 
It  is  not  necessary,  after  the  acknowledgment  by  a  father  of  hl8 
illegitimate  child,  that  there  should  be  an  intermarriage  between  the 
father  and  the  mother  of  the  child  either  before  or  after  such  acknowl- 
edgment; and  the  fact  of  the  father's  death  does  not  absolve  his 
estate  completely  from  such  allowance  as  the  statute  provides  for 
minor  children.  It  follows,  therefore,  that  such  a  child  ia  entitled 
to  an  allowance  from  his  father's  estate  as  his  "child." — ^In  re  Kor- 
netzky,  20  Wash.  668,  sub.  nom.  In  re  Gorkow'8  Estate,  66  Fac.  886, 
387,  388.  If  a  man,  having  illegitimate  children  whom  he  has  duly 
acknowledged,  dies  leaving  a  will  which  makes  no  specific  mention 
of  them,  but  bequeaths  five  dollars  to  "any  other  person  or  persons" 
who  should  "present  themselves  claiming  to  be"  his  "heirs,"  such 
children  are  not  entitled  to  succeed  as  in  a  case  of  Intestacy,  under 
section  1307  of  the  Civil  Code.— -Estate  of  Lindsay,  176  Cal.  238,  168 
Pac.  113.  Sale  does  not  devest  pretermitted  child  of  his  interest. 
See  note  post,  on  probate  sales,  following  table  after  §  692. 

16.  Construction  of  statutes. 

(1)  In  general. — ^Although  the  act  of  congress  endows  the  widow,  In 
tFtah,  with  |L  one-third  part  of  all  land  whereof  the  husband  was 
seised,  and  she  has  therefore  a  dower  interest,  a  life  estate,  to  the 
extent  of  one-third  of  all  the  real  estate  whereof  the  husband  died 
seised,  she  is  also  entitled,  under  the  law  of  succession,  to  one-third 
of  all  the  real  estate  remaining  after  the  dower  is  set  ofF  to  her,  and 
also  to  the  undivided  one-third  of  all  the  personal  property  after  the 
debts,  costs,  and  expenses  attending  the  settlement  of  the  estate  are 
paid;  and  minor  heirs  are  each  entitled,  by  succession,  to  the  undivided 
one-third  of  the  remaining  two-thirds  of  the  real  estate  and  personal 
property,  subject  to  the  widow's  right  of  dower,  as  above  stated.^ 
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Knudsen  v.  Hannberg,  8  Utah  208,  30  Pac.  749,  752.  A  proviso  in  a 
statute,  limiting  the  general  right  of  a  wife  to  Inherit  the  real  estate 
of  her  husband,  and  which  is,  that  she  shall  not  be  entitled  to  any 
Interest  in  any  land  of  which  the  husband  has  made  a  conveyance,  when 
the  wife,  at  the  time  of  the  conveyance,  "is  not  or  never  has  been  a 
resident  of  this  state,"  does  not  prevent  her  from  taking  the  benefit 
of  the  acts  relative  to  descents  and  distributions,  if  she  has  ever  been  a 
resident  of  the  state.  The  word  "or,"  in  the  last  clause,  should  be 
read  "and,"  as  this  will  not  limit  the  right  of  inheritance,  and  will  give 
some  meaning  to  all  of  the  words  of  the  statute. — Kennedy  v.  Haskell, 
67  Kan.  612,  73  Pac.  913,  914.  The  statute  of  succession  in  the  state 
of  California  in  providing  for  the  disposition  of  the  separate  property 
of  one  dying  intestate  makes  no  distinction  based  upon  the  channel 
through  which  the  property  may  have  come  to  the  decedent.  "Suc- 
cession to  estates  is  purely  a  matter  of  statutory  regulations  which 
can  not  be  changed  by  the  court." — ^In  re  Jobson's  Estate,  164  Cal.  312, 
43  L.  R.  A.  (N.  S.)  1062,  128  Pac.  938.  By  statute,  the  widow  takes  the 
entire  property  of  a  married  man  who  dies  intestate  leaving  neither 
issue,  ftither,  mother,  brother,  nor  sister! — Brundy  v.  Canby,  50  Mont. 
454,  148  Pac.  315.  A  tract  of  land  patented  to  two  married  men  in  the 
state  of  Washington,  after  the  enactment  of  the  community  property 
law  of  that  state,  is  the  common  property  of  the  parties  and  their 
wives  and  is  not  held  under  a  Joint  tenancy  with  the  right  of  survivor- 
ship, and  upon  the  death  of  one  of  the  patentees  his  interest  descends 
to  his  widow  and  children  under  the  laws  of  descent,  and  not  to  the 
surviving  owner. — Stone  v.  Marshall,  52  Wash.  376,  100  Pac.  858.  In 
order  to  recover  under  a  petition  claiming  a  widow's  statutory  interest 
in  real  estate  the  widow  must  claim  under  the  statute  and  through 
her  husband. — Osbom  v.  Osborn,  102  Kan.  890,  895, 172  Pac.  23.  Section 
3831,  General  Statutes  of  1915,  providing  that  under  certain  circums 
stances  a  widow  shall  be  entitled  to  one-half  in  value  of  real  estate 
in  which  her  husband  in  his  lifetime  had  a  legal  or  equitable  interest, 
refers  to  fegal  or  equitable  interest  capable  of  inheritance,  and  does 
not  apply  to  interests  in  land  which  were  extinguished  by  the  hus- 
band's death.— Osborn  v.  Osborn,  102  Kan.  890,  892,  172  Pac.  23.  The 
California  statute  directing  the  descent  of  property  from  a  widow  or 
widower  who  dies  leaving  no  issue  has  reference  only  to  persons  so 
described  who  die  intestate.— In  re  Hill's  Estate  (Cal.),  178  Pac.  710. 
And  this  statute  is  neither  local  nor  special  legislation  within  the 
constitutional  provision  whereby  local  and  special  legislation  is  made 
^valid.— In  re  Hill's  Estate  (Cal.),  178  Pac.  710. 

(2)  Divorce  decrees. — ^Where  an  interlocutory  decree  of  divorce  has 
been  awarded  a  wife,  but  she  dies  before  such  decree  Is  made  final, 
the  right  of  the  husband  to  inherit  is  not  affected. — In  re  Seller's 
Estate,  164  Cal.  181,  Ann.  Cas.  1914B,  1093,  128  Pac.  334.  Although  it 
is  provided  by  section  132,  Civil  Code,  that  the  death  of  either  party  to 
a  divorce  action^  after  the  entry  of  the  interlocutory  judgment,  does 


SUCCESSION.  105 

not  Impair  the  power  of  the  court  to  enter  final  judgment,  the  purpose 
of  this  provision  is  not  entirely  clear.  The  entry  of 'such  final  judg- 
ment will  not  be  allowed  to  operate  retroactively  so  as  to  take  away 
rights  of  inheritance  which  had,  by  the  death,  become  vested  in  the 
surviving  spouse. — ^In  re  Seller'a  Estate,  164  Qal.  181,  Ann.  Gas.  1914B, 
1093, 128  Pac.  334. 

17.  What  law  governs. — For  the  purposes  of  determining  who  are  the 
heirs  of  a  deceased  person,  resort  is  to  be  had  to  the  laws  of  the 
state  under  which  the  descent  is  cast;  and  the  "heirs"  of  a  person 
are  those  whom  the  law  appoints  to  succeed  to  his  estate  in  case  he 
dies  without  disposing  of  it  by  will. — Burke  v.  Modem  Woodmen,  2 
Cal.  App.  611,  84  Pac.  275,  276.  The  descent  of  real  property  is 
governed  by  the  law  of  Inheritance  in  the  state  in  which  the  land 
is  situated.  Title  to  the  same  can  not  be  affected  by  the  decree  of  a 
court  of  another  state. — Cooper  v.  Ives,  62  Kan.  395,  63  Pac.  434.  If 
both  the  real  and  personal  property  of  an  intestate  is  situated 
within  this  state,  which  is  also  his  domicile  at  the  time  of  his  death, 
the  laws  of  the  state  govern  the  descent  and  distribution  thereof, 
following  the  rule  that  the  descent  of  personal  property  is  governed 
by  the  law  of  the  domicile  of  the  owner,  and  real  property  by  the 
law  of  the  place  where  situated. — Eddie  y.  Eddie,  8  N.  D.  376,  73  Am. 
St.  Rep.  765,  79  N.  W.  856.  As  a  rule  the  disposition  is  governed  by  the 
lex  domicilii  decedentes  and  the  descent  of  real  property  by  the  lex 
rei  sitae.— State  v.  McDonald,  59  Or.  520,  117  Pac.  281;  Hohn  v.  Bid- 
well.  27  S.  D.  249,  130  N.  W  837.  The  law  of  the  state  in  which  lands 
are  controls  the  disposition  of  these  lands,  as  against  the  law  of  some 
other  state  in  which  a  deceased  owner  resided,  except  as  a  modifica- 
tion may  be  permitted  expressly  by  that  law. — Estate  of  Loyd,  175 
Cal.  699,  167  Pac.  157.  The  law  of  the  state  in  which  the  land  lies, 
as  such  law  was  at  the  time  the  owner  died,  determines  how  the 
land  shall  descend.— Estate  of  Hills,  176  Cal.  232,  168  Pac.  20.  If  land 
in  another  state  is  sold  in  administration  proceedings,  had  in  that 
state,  the  proceeds  do  not  become  personalty,  so  that  tbo  part  going 
to  an  heir  of  the  owner'  of  the  land,  descends  as  such,  and  not  as 
real  property,  in  case  such  heir  dies  before  the  sale. — Estate  of  Hills, 
176  Cal.  232,  168  Pac.  20.  So  far  as  creditors  are  concerned,  such 
state  will  deal  with  the  property  of  a  decedent  within  its  jurisdiction 
according  to  its  own  laws. — Vansickle  v.  Hazeltine,  29  Ida.  228,  158 
Pac.  326.  Shares  of  stock  in  a  corporation  are  personalty  and  descend 
according  to  the  laws  of  the  state  where  the  owner  was  domiciled 
when  he  died ;  the  certificates,  which  constitute  evidence  of  ownership, 
are  transferred  according  to  the  laws  of  the  state  where  the  corpora- 
tion was  organized. — State  (ex  rel.  Peterson)  v.  Dunlap,  28  Ida.  784,  Ann. 
Gas.  1918A,  546,  156  Pac.  1141.  Where  an  intestate  at  the  time  of  his 
death  was  a  resident  of  the  state  of  Oklahoma,  and  owned  property 
situated  at  the  time  of  his  death  in  that  state,  the  laws  of  Oklahoma 
will  govern  as  to  the  descent  and  distribution  of  said  property,  and 
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not  the  UtW8  of  another  state  where  the  mroperty  may  have  been 
acquired.— In  re  Barnes'  Bstate»  Barnes  t.  Barnes,  47  Okla.  117,  147 
Pac.  604.  506. 

REFERENCES. 

Fot  farther  anthorltles  concerning  succession.    See  note  Kerr's  Cat. 
Cye.  Civ.  CodSb  II  18SS-i40». 
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raOCEEDINGS  RELATIVE  TO  ESCHEATED  ESTATES. 

89.  Property  escheats,  when. 

40.  Time  of  escheat  and  recovery  of  property.    Escheat  property. 

41.  Escheated  property  is  subject  to  what  charges. 

42.  Disposition  of  escheated  property. 

43.  Attorney-general  to  bring  action. 

44.  Petition,  proceedtags  for  administration,  and  distribution. 
44.1  Action  on  behalf  of  state.  Intenrentlon.  Order  to  deposit  mcmey. 
46.  Form.    Information  of  attomey-generaU 

46.  Form.    Order  to  show  cause. 

47.  Receiver  of  rents  and  profits. 

48.  Appearance,  pleadings,  trial,  judgment,  and  sale. 

49.  Form.    Judgment 
60.  Claim  to  escheated  property.    Proceedings  after  judgment  by 

persons  making  such  claim. 

60.1  Petition  showing  claim  to  estate  deposited  with  state  treasurer. 

60.2  Unclaimed  bank  deposits.    Escheat  of  same  to  state. 
60.S  Sale  of  esidieated  property  by  board  of  controL 
60.4  Deposit  of  unclaimed  property.    Escheat,  and  proceeding  to  vest 

title  in  state. 
i  61.    Form.    Petition  by  heir  to  recover  money  escheated  to  the  state. 


ESCHEAT. 

1.  General  doctrine. 

2.  Jurisdiction  of  courts. 

5.  Property  of  outlawed  corporations. 
4.  Land  of  Mormon  Church. 

6.  Aliens. 
6.  Premature  action. 


7.  Non-resident  aliens. 

8.  Of  deposits  In  national  banks, 
f .  Pleading  and  practice. 

10.  Judgments. 

11.  Limitation  of  actions. 

12.  Recovery  of  escheated  property, 
and  proceedings  therefor. 


§S9.    Properly  efcheatf,  when. 

All  properly,  real  and  personal,  within  the  limits  of 
this  state,  which  does  not  belong  to  any  person,  belongs 
to  the  people.  Whenever  the  title  to  any  property  fails 
for  want  of  heirs  or  next  of  kin,  it  reverts  to  the  people. 
—Kerr's  Cyc.  Pol.  Code,  ^  41. 
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ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  Identity. 

Alaska— Laws  of  1913,  chapter  73»  page  278;  amending  section  608, 
Compiled  Laws  of  1913. 

Arizona — Revised  Statutes  of  1918»  paragraph  1609, 

Hawaii* — ^Reyiaed  Laws  of  1915,  section  3256. 

Montana — ^Revised  Codes  of  1907,  section  4837. 

New  Mexico — Statutes  of  1915,  section  2119. 

North  Dakota — Compiled  Laws  of  1913,  section  5760. 

Oklahoma — ^Revised  Laws  of  1910,  section  8436. 

Oregon — Lord's  Oregon  Laws,  section  7363;  as  amended  by  Laws  of 
1913,  chapter  344,  page  688;  Laws  of  1911,  chapter  69,  page  108 
(escheat  of  money  belonging  to  inmates  of  insane  asylums). 

South  Dakota — Compiled  Laws  of  1913,  section  8418. 

Utah— Compiled  Laws  of  1907,  section  3976. 

Washington — ^Remington's  1915  Code,  section  1356. 


§40.    Time  of  escheat  and  recovery  of  property.     Escheat 
property. 

Whenever  any  person  dies  leaving  any  property  in  this 
state  not  disposed  of  by  wiU,  and  there  are  no  persons 
entitled  to  succeed  thereto  under  the  laws  of  this  state, 
the  same  shall  escheat  to  the  state  as  of  the  date  of  the 
death  of  the  decedent.  The  property  or  proceeds  of  any 
estate  deposited  in  the  state  treasury  after  final  decree 
of  distribution  or  judgment  of  the  superior  court  by  rea- 
son of  the  failure  of  heirs  to  make  claim  thereto  may  be 
recovered  upon  judgment  of  the  superior  court  or  order 
of  the  state  board  of  control  as  provided  in  the  Code  of 
Civil  Procedure. — Kerr's  Cyc.  Civ.  Code,  %  1405. 

§  41.    Escheated  property  is  subject  to  what  charges. 

Real  property  passing  to  the  state  under  the  last  sec- 
tion, whether  held  by  the  state  or  its  officers,  is  subject 
to  the  same  charges  and  trusts  to  which  it  would  have 
been  subject  if  it  had  passed  by  succession,  and  is  also 
subject  to  all  the  provisions  of  title  eight,  part  three,  of 


PROCEEDINGS  RELATIVE  TO  ESCHEATED   ESTATES.  109 

the  Code  of  Civil  Procedure. — Kerr's  Cyc.  Civ.  Code, 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Montana* — ^Revised  Codes  of  1907,  section  4838. 

North  Dakota — Compiled  Laws  of  1913,  section  6761. 
South  Dakota — Compiled  Laws  of  X913,  section  3419., 
Utah — Compiled  Laws  of  1907»  section  3976. 
Washington— Remington's  1916  Code,  section  1362. 

§  42.    Disposition  of  escheated  property. 

When  such  judgment  or  order  is  obtained,  a  certified 
copy  thereof  must  be  filed  with  the  state  treasurer  as  his 
voucher.  Thereupon  the  property  must  be  delivered,  or 
the  proceeds  paid,  to  the  claimant,  on  filing  his  receipt 
therefor.  If  no  one  succeeds  to  the  estate  or  the  pro- 
ceeds, as  herein  provided,  the  property  of  the  decedent 
devolves  and  escheats  to  the  people  of  the  state,  and 
must  be  placed  by  the  state  treasurer  to  the  credit  of  the 
school  fund. — Kerr's  Cyc.  Civ.  Code,  §  1406. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  Identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  594. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  1524. 
Idaho — Compiled  Statutes  of  1919,  section  7806,  7807. 
Montana— Revised  Codes  of  1907,  section  4837. 
New  Mexico — Statutes  of  1915,  section  2122. 
Oregon — Lord's  Oregon  Laws,  section  7363.  ^ 

South  Dakota — Compiled  Laws  of  1913,  section  3418. 
Utah—Compiled  Laws  of  1907,  section  3976. 
Washington — ^Remington's  1915  Code,  section  1356. 

§  43.    Attorney-general  to  bring  action. 

It  shall  be  the  duty  of  the  attorney-general  to  institute 
investigation  for  the  discovery  of  all  real  and  personal 
property  which  may  have  or  should  escheat  to  the  state, 
and  for  that  purpose  shall  have  full  power  and  authority 
to  cite  any  and  all  persons  before  any  of  the  superior 
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courts  of  this  state  to  answer  investigatioiis  and  render 
accounts  concerning  said  property,  real  or  personal,  and 
to  examine  all  books  and  papers  of  any  and  all  corpora- 
tions. When  any  real  or  personal  property  shall  be 
discovered,  which  should  escheat  to  the  state,  the  attor- 
ney-general must  institute  suit  in  the  superior  court  of 
the  county  where  said  property  shall  be  situated,  for  the 
recovery,  to  escheat  the  same  to  the  state.  The  proceed- 
ings in  all  such  actions  shall  be  those  provided  for  in 
title  eighty  part  three,  Code  of  Civil  Procedure.  The 
attorney-general  may,  for  the  purposes  and  objects  of 
this  section,  employ  counsel  to  act  in  his  place  and  stead 
for  the  discovery  and  recovery  of  both  personal  and  real 
property,  and  in  such  proceedings,  both  in  investigation 
for  discovery  or  proceedings  for  recovery,  such  counsel 
so  employed  shall  have  the  power  and  authority  of  the 
attorney-general.  The  compensation  for  services  of  such 
counsel  shall  be  determined  by  the  board  of  examiners, 
and  paid  out  of  the  sums  so  found  to  be  escheated  and 
recovered  to  the  state,  and  not  otherwise ;  provided,  that 
the  state  of  California  shall  in  no  case  be  responsible  for 
any  charges  for  attorney  fees  for  suits  prosecuted  under 
this  act,  but  the  attorney-general  is  hereby  authorized 
to  pay  to  the  person  or  persons  discovering  the  same  the 
costs  and  charges  of  prosecuting  any  suit  or  suits  under 
this  act,  a  sum  not  in  any  case  exceeding  ten  per  cent  of 
the  sums  actually  received  as  provided  in  this  act. — 
Kerr's  Cyc,  Pol.  Code,  %  474. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Alaska— Laws  of  1913,  chapter  73,  page  278;  amending  section  610, 

Compiled  Laws  of  1913;  Laws  of  1915,  chapter  40,  page  84. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  1510. 
North  Dakota — Compiled  Laws  of  1913,  section  5760. 
Oregorv — ^Lord's  Oregon  Laws,  sections  7364  and  7366;  as  amended 

by  Laws  of  1915,  chapter  191,  page  248  (action  hy  district  attorney). 
South  Dakota — Compiled  Laws  of  1913,  volume  II,  page  195,  section  1. 
Washington— Remington's  1915  Code,  section  1363. 
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§44.  PetiUon,  proceedings  for  adininirtratioii,  and  distribu- 
tion. 
At  any  time  after  two  years  after  the  death  of  apy  de- 
cedent, leaving  property  to  which  the  state  is  entitled  by 
reason  of  its  having  escheated  to  the  state,  the  attorney- 
general  shall  commence  a  proceeding  on  behalf  of  the 
state  in  the  superior  court  for  Sacramento  county,  to  have 
it  adjudged  that  the  state  is  so  entitled.  Such  action 
shall  be  commenced  by  filing  a  petition,  which  shall  be 
treated  as  the  information  elsewhere  referred  to  in  this 
title.  There  shall  be  set  forth  in  such  petition  a  descrip- 
tion of  the  property,  the  name  of  the  person  last 
possessed  thereof,  the  name  of  the  person,  if  any,  claim- 
ing such  property,  or  any  portion  thereof,  and  the  facts 
and  circumstances  by  virtue  of  which  it  is  claimed  the 
property  has  escheated.  Upon  the  filing  of  such  petition, 
the  court  must  make  an  order  requiring  all  persons  inter- 
ested in  the  estate  to  appear  and  show  cause,  if  any  they 
have,  within  sixty  days  from  the  date  of  the  order,  why 
such  estate  should  not  vest  in  the  state.  Such  order  must 
be  published  at  least  once  a  week  for  four  successive 
weeks  in  a  newspaper  published  in  said  county  of  Sacra- 
mento, the  last  publication  to  be  at  least  ten  days  prior 
to  the  date  set  for  the  hearing.  Upon  the  completion  of 
the  publication  of  such  order  the  court  shall  have  full  and 
complete  jurisdiction  over  the  state,  the  property,  and  the 
person  of  everyone  having  or  claiming  any  interest  in  the 
said  property,  and  shall  have  full  and  complete  jurisdic- 
tion to  hear  and  determine  the  issues  therein,  and  render 
the  appropriate  judgment  thereon. 

Administration  and  distribution. — ^If  proceedings  for 
the  administration  of  such  estate  have  been  instituted, 
a  copy  of  such  order  must  be  filed  with  the  papers  in 
such  estate  in  the  office  of  the  county  clerk  where  such 
proceedings  were  had.    If  proceedings  for  the  adminis 
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tration  of  any  estate  of  any  such  decedent  have  been 
instituted  and  none  of  the  persons  entitled  to  succeed 
thereto  have  appeared  and  made  claim  to  such  property, 
or  any  portion  thereof,  before  the  decree  of  final  distri- 
bution therein  is  made,  or  before  the  conunencement  of 
such  proceeding  by  the  attorney-general,  or  if  the  court 
shall  find  that  such  persons  as  have  appeared  are  not 
entitled  to  the  property  of  such  estate,  or  of  any  portion 
thereof,  the  court  shall,  upon  final  settlement  of  the  pro- 
ceedings for  the  administration  of  such  estate,  after  the 
payment  of  all  debts  and  expenses  of  administration,  dis- 
tribute all  moneys  and  other  property  remaining  to  the 
state  of  California.  The  property  so  distributed  shall  be 
held  by  the  state  treasurer  for  a  period  of  five  years  from 
the  date  of  the  decree  making  such  distribution  within 
which  time  the  same  may  be  claimed  in  the  manner  in  this 
title  hereafter  provided,  but  a  non-resident  foreigner 
claiming  succession  in  any  case  must  appear  and  claim 
within  five  years  from  the  death  of  the  decedent,  and  any 
person  who  does  not  appear  and  claim  as  herein  required 
shall  be  forever  barred,  and  such  property,  or  so  much 
thereof  as  is  not  so  claimed,  shall  vest  absolutely  in  the 
state.  In  any  proceeding  brought  by  the  attorney-gen- 
eral under  this  title  any  two  or  more  parties  and  any  two 
or  more  causes  of  action  may  be  joined  in  the  same  pro- 
ceeding and  in  the  same  petition  without  being  separately 
stated,  and  it  shall  be  suflBcient  to  allege  in  the  petition 
that  the  decedent  left  no  heirs  to  take  the  estate  and  the 
failure  of  heirs  to  appear  and  set  up  their  claims  in  any 
such  proceeding,  or  in  any  proceedings  for  the  adminis- 
tration of  such  estate,  shall  be  suflBcient  proof  upon  which 
to  base  the  judgment  in  any  such  proceeding  or  such  de- 
cree of  distribution.  Where  proceedings  for  the  admin- 
istration of  any  estate  have  not  been  commenced  within 
six  months  from  the  death  of  any  decedent  the  attorney- 
general  may  direct  the  public  administrator  to   com- 
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mence  the  same  forthwith. — Kerr's  Cyc.  Code  Civ,  Proc, 
§  1269. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Alaska — Laws  of  1913,  chapter  73,  page  278;  amending  section  612, 

Compiled  Laws  of  1913. 
Montana — Revised  Codes  of  1907,  section  7356. 
Nevada — ^Revised  Laws  of  1912,  section  6131. 
North  Dakota — Compiled  Laws  of  1913,  section  5760. 
Oklahoma — ^Revised  Laws  of  1910,  section  8438. 
Oregon — Lord's  Oregon  Laws,  section  7366;  as  amended  by  Laws  of 

1915,  chapter  191,  page  248  (action  by  district  attorney). 
South  Dakota — Compiled  Laws  of  1913,  section  3418. 
Utah — Compiled  Laws  of  1907,  section  2440. 
Wyoming — Compiled  Statutes  of  1910,  section  3138;   Laws  of  1911, 

chapter  67,  page  76. 

§44.^  Action  on  behalf  of  state.  Intervention.  Order  to  de- 
posit money. 
Whenever  the  attorney-general  is  informed  that  any 
estate  has  escheated  or  is  about  to  escheat  to  the  state  or 
that  the  property  involved  in  any  action  or  special  pro- 
ceeding has  escheated  or  is  about  to  escheat  to  the  state, 
he  may  commence  an  action  on  behalf  of  the  state  to  de- 
termine its  rights  to  said  property  or  may  intervene  on 
its  behalf  in  any  action  or  special  proceeding  affecting 
any  such  estate  and  contest  the  rights  of  any  claimant  or 
claimants  thereto.  He  may  also  apply  to  the  superior 
court,  or  any  judge  thereof,  for  an  order  directing  the 
county  treasurer  to  deposit  in  the  state  treasury  all 
moneys  and  effects  in  his  possession  which  may  become 
payable  to  the  state  treasury  pursuant  to  section  one 
thousand  seven  hundred  thirty-seven  of  this  code. — 
Kerr's  Cyc.  Code  Civ.  Proc,  §  1269a, 

§  45.    Form.  Information  of  attorney-general. 

[Title  of  court] 


.      ,  (No. .2    Dept.  No. . 

[Title  of  action.]!  j  [Title  of  form.] 

Now  comes ,  the  attorney-general  of  the  state  of 

>  who,  being  informed  that  the  certain  estate  herein- 
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after  described  has  escheated  to  said  state,  files  this  in- 
formation and  complaint  in  behalf  of  said  state,  and 
alleges : 

That  on  or  about  the day  of ^  19 — ,  one 

died  in  said  state ;  that,  at  the  time  of  his  death,  the  said 

was  seised  in  fee  of  the  following  described  real 

property,  namely, ;'  and  that  said  property  is  situ- 
ated in  the  county  *  of ,  wherein  this  information  is 

filed;* 

That  the  said died  intestate,  and  left  no  heirs, 

widow,  or  known  kindred  capable  of  inheriting  said  real 
property ; 

That  the  said ,•  late  of  the  county ''  of ,  was 

the  last  person  lawfully  possessed  of  said  land,  but  that 

the  defendants, and ,  are  now  in  the  possession 

of  said  property,  and  claim  an  interest  therein  adverse 
to  said  state  and  against  law ; 

That  more  than  ®  years  have  elapsed  since  the 

death  of  the  said ,  and  that  no  part  of  the  estate 

aforesaid  has  been  sold,  as  is  provided  by  law,  for  the 
payment  of  the  debts  of  said  decedent ; 

That  neither  the  said  defendants,  nor  either  nor  any  of 
them,  has  any  right  to  said  estate,  or  to  any  interest 
therein;  but  that,  by  reason  of  the  facts  and  circum- 
stances heretofore  and  herein  set  forth,  the  said  real 

property  has  escheated  to  the  said  state  of  ,  And 

that  the  lawful  right  to  said  estate  is  now  in  the  said 
state  of . 

Wherefore  the  plaintiff  prays  that  the  aforesaid  de- 
scribed estate  be  adjudged  to  belong  to  the  state  of ; 

that  the  said  state  is  entitled  to  the  possession  of  said 
estate,  and  that  a  decree  issue  that  said  state  be  seised 
thereof;  that  plaintiff  recover  costs  of  suit  against  the 
defendants ;  that  the  court  make  an  order  that  such  prop- 
erty ®  be  sold  by  the  sheriff  of  the  county  wherein  it  i  s 
situate,  at  public  sale,  for  gold  coin,  after  giving  such 
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notice  of  the  time  and  place  of  sale  as  may  be  prescribed 
by  the  court  in  said  order;  and  that  said  sheriff  be  fur- 
ther directed  to  make  report  of  his  proceedings  as  re- 
quired by  law.  ,  Attorney-General. 

Explanatory  notes. — i  Ab,  The  State  of ,  Plaintiff,  y.  John  Doe 

and  Richard  Roe,  Defendants.  2  File  number.  8  Describe  the  property. 
4  Or,  city  and  county,  s  The  information  must  be  filed  in  the  desig- 
nated court  of  the  county  in  which  said  estate,  or  any  part  thereof,  is 
situated.  «  Name  of  decedent,  t  Or,  city  and  county.  8  Insert  "five," 
or  other  statutory  number  of  years,  where  the  decedent  left  surviving 
heirs  who  are  non-resident  foreigners,  and  who  fail  to  appear  and  claim 
such  succession  within  five  years  after  the  death  of  decedent.  Other- 
wise, omit  the  paragraph.  0  Unless  it  consists  of  money.  Use  the 
same  form  of  summons  as  in  an  ordinary  civU  actioai 

§  46.    FomL  Order  to  show  cause. 

[Title  of  court] 

!No. .1    Dept.  No. . 
[Title  of  form.] 

It  appearing  from  the  information  of ,  the  at- 
torney-general of  the  state  of ,  filed  on  the day 

of J  19 — ,  in  the court  of  the  county  ^  of , 

that died  intestate  on  or  about  the day  of , 

19 — ,  in  the  county  '  of ,  state  of f  leaving  in  said 

county*  the  following  described  real  property,  to  wit: 

;*  that  at  the  time  of  his  death  the  said was 

seised  in  fee  of  said  property;  that  he  was  the  last  per- 
son lawfully  possessed  of  said  land ;  that  he  left  no  heirs 
surviving  him;^  and  that  by  reason  of  such  facts  and 
circumstances,  the  property  mentioned  has  escheated  to 

the  said  state  of ,  and  that  said  state  is  rightfully 

entitled  by  law  thereto ;  — 

It  is  therefore  ordered.  That  all  persons  interested  in 

the  estate  of ,  deceased,  appear  and  show  cause,  if 

any  they  have,  within  forty  days  from  the  date  of  this 
order,  why  such  estate  should  not  vest  in  the  said  state 
of . 

Dated ,  19 — .       ,  Judge  of  the Court 
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Explanatory  notes. — i  Give  file  number.  2-4  Or,  city  and  county. 
6  Describe  the  property.  6  Or  state  the  facts,  if  there  are  any  non- 
resident foreign  heirs,  who  have  failed  to  appear  and  to  claim  the  suc- 
cession.    See  Kerr's  Cal.  Cyc.  Code  Civ.  Proc,  t  1404. 

§  47.    Receiver  of  rents  and  profits. 

The  court,  upon  the  information  being  filed,  and  upon 
application  of  the  attorney-general,  either  before  or  after 
answer,  upon  notice  to  the  party  claiming  the  estate,  if 
known,  may,  upon  sufficient  cause  therefor  being  shown, 
appoint  a  receiver  to  take  charge  of  such  estate,  or  any 
part  thereof,  or  to  receive  the  rents,  income,  and  profits 
of  the  same  until  the  title  of  such  state  is  finally  settled. — 
Kerr's  Cyc.  Code  Civ.  Proc,  §  1270. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Alaska — ^Laws  of  1913,  chapter  73,  page  278;  amending  section  611, 

Compiled  Laws  of  1913. 
Montana — Revised  Codes  of  1907,  section  7367. 
Nevada — ^Revised  Laws  of  1912,  section  6136. 
Oregon — ^Lord's  Oregon  Laws,  section  7368. 
South  Dakota — Compiled  Laws  of  1913,  volume  n,  page  196,  section  5. 

§  48.    Appearance,  pleadings,  trial,  judgment^  aad  sale. 

All  persons  named  in  the  information  may  appear  and 
answer,  and  traverse  or  deny  the  facts  stated  therein  at 
any  time  before  the  time  for  answering  expires,  and  any 
other  person  claiming  an  interest  in  such  estate  may  ap- 
pear and  be  made  a  defendant,  by  motion  for  that  pur- 
pose in  open  court  within  the  time  allowed  for  answering, 
and  if  no  such  person  appears  and  answers  within  the 
time,  then  judgment  must  be  rendered  that  the  state  is 
the  owner  of  the  property  in  such  information  claimed. 

Tbial  of  issues. — ^But  if  any  person  appears  and  denies 
the  title  set  up  by  the  state,  or  traverses  any  material 
fact  set  forth  in  the  information,  the  issue  of  fact  must 
be  tried  as  issues  of  fact  are  tried  in  civil  actions.  If, 
after  the  issues  are  tried,  it  appears  from  the  facts 
found  or  admitted  that  the  state  has  good  title  to  the 
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property  in  the  information  mentioned,  or  any  part 
thereof,  judgment  must  be  rendered  that  the  state  is  the 
owner  and  entitled  to  the  possession  thereof,  and  that 
it  recover  costs  of  suit  against  the  defendants  who  have 
appeared  and  answered. 

Order  of  sale. — In  any  judgment  rendered,  or  that 
has  heretofore  been  rendered  by  any  court,  escheating 
property  to  the  state,  on  motion  of  the  attorney-general, 
the  court  must  make  an  order  that  such  property,  unless 
it  consists  of  money,  be  sold  by  the  sheriff  of  the  county 
where  it  is  situate,  at  public  sale,  for  gold  coin,  after 
giving  notice  of  the  time  and  place  of  sale,  as  may  be 
prescribed  by  the  court  in  such  order;  that  the  sheriff, 
within  five  days  after  such  sale,  make  a  report  thereof 
to  the  court,  and  upon  the  hearing  of  such  report,  the 
court  may  examine  the  report  and  witnesses  in  relation 
thereto,  and  if  the  proceedings  were  unfair,  or  if  the 
sum  bid  [was]  disproportionate  to  the  value,  or  if  it 
appears  that  a  sum  exceeding  said  bid,  exclusive  of  the 
expense  of  a  new  sale,  may  be  obtained,  the  court  may 
vacate  the  sale,  and  direct  another  to  be  had,  of  which 
notice  must  be  given,  and  the  sale  in  all  respects  con- 
ducted as  if  no  previous  sale  had  taken  place. 

New  sale  may  be  ordered,  when. — If  an  offer  greater 
in  amount  than  that  named  in  the  report  is  made  to  the 
court  in  writing,  by  a  responsible  person,  the  court  may, 
in  its  discretion,  accept  such  offer  and  confirm  the  sale  to 
such  person,  or  order  a  new  sale.  If  it  appears  to  the 
court  that  the  sale  was  legally  made,  and  fairly  con- 
ducted, and  that  the  sum  bid  is  not  disproportionate  to 
the  value  of  the  property  sold,  and  that  a  sum  exceed- 
ing such  bid,  exclusive  of  the  expense  of  a  new  sale,  can- 
not be  obtained,  or  if  the  increased  bid  above  mentioned 
is  made  and  accepted  by  the  court,  — 

Confirmation  of  sale. — The  court  must  make  an  order 
confirming  the  sale,  and  directing  the  sheriff,  in  the 
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name  of  the  state,  to  execute  to  the  purchaser  or  pur- 
chasers a  conveyance  of  said  property  sold;  and  said 
conveyance  vests  in  the  purchaser  or  purchasers  all  the 
right  and  title  of  the  state  therein,  and  the  sheriff  must, 
out  of  the  proceeds  of  such  sale,  pay  the  cost  of  said 
proceedings  incurred  on  behalf  of  the  state,  including  the 
expenses  of  making  such  sale,  and  also  an  attorney's  fee, 
if  additional  counsel  was  employed  in  said  proceedings, 
to  be  fixed  by  the  court,  not  exceeding  ten  per  cent  on  the 
amount  of  such  sale,  and  the  residue  thereof  must  be 
paid  by  said  sheriff  into  the  state  treasury. — Kerr's  Cyc. 
Code  Civ.  Proc,  §  1271. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
No  identical  statute  found.  * 

Alaskft— LawB  of  1913,  chapter  73,  page  278;  amending  aection  612, 

Compiled  Laws  of  1913. 
Arizona — ^Reyised  Statutes  of  1913,  paragraphs  1613, 1616,  1516,  1519. 
Montana— ReYlsed  Codes  of  1907,  section  7358. 
Nevada— Revised  Laws  of  1912,  section  6132. 
Oklahoma— ReYised  Laws  of  1910,  sections  8440,  8441. 
Oregon — ^Lord's  Oregon  Laws,  sections  7369,  7370. 
South  Dakota— Compiled  Laws  of  1913,  volume  II,  page  196a,  seo- 

tions  4-11. 

§49.    Form.  Judgment. 

[Titie  of  court] 

rmi^i         »  n  (NO. ^.1      Dopt  NO. 1. 

[Title  of  cause.1  j  jTitie  of  form.] 

This  cause  having  come  on  reg^arly  for  hearing  this 
day  of ,  19 — y  and  it  appearing  from  the  in- 


formation of  the  attorney-general,  filed  herein  on  behalf 

of  the  state  of ,  that j  on  or  about  the day  of 

,  19 — f  died  in  the  county^  of ,  state  of ^ 

leaving  real  property  therein  described  as  follows,  to 
wit: ;•  that  the  said ^  was  the  last  person  law- 
fully possessed  of  said  land;  that  he  died  without  hav- 
ing disposed  of  said  property  by  will;  that  he  left  no 
heirs  surviving  him  ;^  and  no  persons  having  appeared  or 
answered  herein  within  the  time  allowed  by  law,  — 
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It  is  therefore  ordered,  adjudged,  and  decreed,  That, 

by  reason  of  said  facts,  the  state  of is  the  owner,  and 

is  entitled  to  the  possession,  of  the  property  described  in 
the  information  mentioned;  that  said  state  be  seised 

thereof;  that  the  sheriff  of  the  said  connty^  of , 

state  of J  that  being  the  county  ^  in  which  said  real 

property  is  situate,  be,  and  he  is  hereby,  directed  to  sell 
said  real  property,  at  public  sale,  for  gold  coin,  after 

giving  notice  of  the  time  and  place  of  sale,  by ;' 

and  that  he  make^  report  of  his  proceedings  as  required 
bylaw. 

Dated ^  19 — .      f  Judge  of  the Court 

Explanatory  notaa. — lOlva  file  number.  2  Or,  dty  and  oounty. 
saive  deserbtion.  4  Decedent  sOr  aa  the  caae  may  be,  if  the 
decedent  left  non-reaident  foreign  helra,  who  haye  fiilled  to  appear 
and  to  claim  the  succeaalon  within  the  time  prescribed  by  the  atatute. 
e,TOr,  dty  and  coonty.  8  Posting  notice  or  by  publication,  as  pre- 
scribed by  the  court  The  sherifTs  report  of  sale  may  be  the  same 
aa  hla  return  under  a  Judgment  forecloelng  a  mortgage;  and  the  order 
confirming  his  sale  may  be  substantially  In  the  same  form  aa  an  order 
confirming  a  sale  of  real  estate  made  by  an  administrator. 

§50.  Olaim  to  escheated  proper^.  ProceedingB  after  judg- 
ment by  persoQi  makiiig  raoh  claim. 

Within  five  years  after  judgment  in  any  proceeding 
had  under  this  title,  a  person  not  a  party  or  privy  to 
suoh  proceeding  may  file  a  petition  in  the  superior  court 
of  the  county  of  Sacramento,  showing  his  claim  or  right 
to  the  property,  or  the  proceeds  thereof.  Said  petition 
shall  be  verified,  and,  among  other  things  must  state : 

The  full  name,  and  the  place  and  date  of  birth  of  the 
decedent  whose  estate,  or  any  part  thereof,  is  claimed. 

The  full  name  of  such  decedent's  father  and  the 
maiden  name  of  his  mother,  the  places  and  dates  of  their 
respective  births,  the  place  and  date  of  their  marriage, 
the  full  names  of  all  children  the  issue  of  such  marriage, 
with  the  date  of  birth  of  each,  and  the  place  and  date  of 
death  of  all  children  of  such  marriage  who  have  died 
unmarried  and  without  issue. 
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Whether  or  not  such  decedent  was  ever  married,  and 
if  so,  where,  when,  and  to  whom. 

How,  when,  and  where  such  marriage,  if  any,  was 
dissolved. 

Whether  or  not  said  decedent  was  ever  remarried,  and, 
if  so,  where,  when,  and  to  whom. 

The  full  names,  and  the  dates  and  places  of  birth  of  all 
lineal  descendants,  if  any,  of  said  decedent;  the  dates 
and  places  of  death  of  any  thereof  who  died  prior  to  the 
filing  of  such  petition ;  and  the  places  of  residence  of  aU 
who  are  then  surviving,  with  the  degree  of  relationship 
of  each  of  such  survivors  to  said  decedent. 

Whether  any  of  the  brothers  or  sisters  of  such  dece- 
dent ever  married,  and,  if  so,  where,  when,  and  whom. 

The  full  names,  and  the  places  and  dates  of  birth  of  all 
children  the  issue  of  the  marriage  of  any  such  brother  or 
sister  of  decedent,  and  the  date  and  place  of  death  of  all 
deceased  nephews  and  nieces  of  said  decedent. 

Whether  or  not  said  decedent,  if  of  foreign  birth,  ever 
became  a  naturalized  citizen  of  the  United  States,  and 
if  so,  when,  where,  and  by  what  court  citizenship  was 
conferred. 

The  post-oflSce  names  of  the  cities,  towns,  or  other 
places,  each  in  its  appropriate  connection,  wherein  are 
preserved  the  records  of  the  births,  marriages,  and 
deaths  hereinbefore  enumerated,  and,  if  known,  the  title 
of  the  public  official  or  other  person  having  custody  of 
such  records. 

If  for  any  reason,  the  petitioner  is  unable  to  set  forth 
any  of  the  matters  or  things  hereinabove  required,  he 
shall  clearly  state  such  reason  in  his  petition. 

Copy  op  petition  served  on  ATTORNEY-OBNERAii. — A  copy 
of  such  petition  must  be  served  on  the  attorney-general 
at  least  twenty  days  before  the  hearing  of  the  petition, 
who  must  answer  the  same ;  and  the  court  thereupon  must 
try  the  issue  as  issues  are  tried  in  civil  actions,  and  if 
it  is  determined  that  such  person  is  entitled  to  the  prop- 
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erfy,  or  the  proceeds  thereof,  it  must  order  the  property, 
if  it  has  not  been  sold,  to  be  delivered  to  him,  or  if  it  has 
been  sold  and  the  proceeds  paid  into  the  state  treasury, 
then  it  must  order  the  controller  to  draw  his  warrant  on 
the  treasury  for  the  payment  of  the  same,  but  without 
interest  or  cost  to  the  state,  a  copy  of  which  order,  under 
the  seal  of  the  court,  shall  be  a  sufficient  voucher  for 
drawing  such  warrant. 

Failure  to  appear. — ^All  persons  who  fail  to  appear  and 
file  their  petitions  within  the  time  limited  are  forever 
barred;  saving,  however,  to  infants,  and  persons  of  un- 
sound mind,  the  right  to  appear  and  file  their  petitions 
at  any  time  within  the  time  limited,  or  within  one  year 
after  their  respective  disabilities  cease. — Kerr^s  Cyc. 
Code  Civ.  Proc,  §  1272. 

Note. — Ck>nceming  an  appropriation  for  the  payment  of  awards  or 
Judgments  rendered  in  conformity  with  this  section,  see  Cal.  Stats. 
1916,  ch.  269,  p.  470. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
No  Identical  statute  found. 

Alaska — ^Laws  of  1913,  chapter  73,  page  278;  amending  sections  613 
and  614,  Compiled  Laws  of  1913. 

Arizona — Revised  Statutes  of  1913,  paragraph  1522. 

Kansas — General  Statutes  of  1915,  section  4663. 

Montana — Reyised  Codes  of  1907,  section  7359;  as  amended  by  Laws 
of  1913,  chapter  132,  page  483.    See  Supp.  of  1915,  page  768. 

Nevada— Revised  Laws  of  1912,  section  6132. 

Oregon-rLord's  Oregon  Laws,  section  7374. 

South  Dakota — Compiled  Laws  of  1913,  volume  n,  page  195b,  sec- 
tion 10. 

§60.^    Petition  showing  claim  to  estate  deposited  with  state 
treasurer. 

When  the  estate,  or  any  portion  thereof,  of  any  dece- 
dent has  been  deposited  with  the  state  treasurer  under 
the  provisions  of  this  code,  any  person  entitled  to  suc- 
ceed and  not  a  party  or  privy  to  any  proceeding  had 
under  any  of  the  foregoing  sections  of  this  title,  and 
who  has  not  appeared  in  the  proceedings  for  the  admin- 
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istration  of  such  estate,  may,  within  five  years  after  the 
date  of  the  decree  of  final  distribution,  unless  otherwise 
barred,  file  a  petition  in  the  superior  court  for  Sacra- 
mento county  against  the  State  of  California  showing  his 
claim  or  right  to  the  property,  or  the  proceeds  thereof, 
or  to  any  portion  thereof.  Said  petition  shall  be  veri- 
fied, and,  among  other  things,  must  state  the  facts 
required  to  be  stated  in  a  petition  filed  under  section  one 
thousand  two  hundred  and  seventy-two  of  this  code,  and 
upon  the  filing  thereof,  the  same  proceedings  shall  be  had 
as  are  therein  required. 

When  less  than  three  hundred  dollars. — ^Whenever 
the  amount  claimed  by  any  such  person  is  less  than  three 
hundred  dollars  any  such  claimant  may,  in  lieu  of  filing 
such  petition,  present  his  claim  to  the  state  board  of 
control,  showing  the  same  facts  required  to  be  stated  in 
such  petition  and  said  board  may,  upon  recommendation 
of  the  attorney-general,  allow  and  order  paid  such  claim, 
provided  that  no  such  claim  shall  be  so  allowed  or  paid 
until  at  least  five  years  after  the  death  of  the  decedent 
and  then,  only,  in  the  event  that  no  other  claim  is  made 
to  such  property.  When  payment  has  been  made  under 
this  title  to  any  claimant  no  suit  shall  thereafter  be  main- 
tained by  any  other  claimant  against  the  state,  or  any 
oflScer  thereof,  for  or  on  account  of  such  property. — 
Kerr's  Cyc.  Code  Civ.  Proc,  §  1272a. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
No  identical  statute  found. 
Arizona — ^Reyised  Statutes  of  1913,  paragraph  1522. 
South  Dakota— Compiled  Laws  of  1913,  Yolume  n,  page  196b,  seo- 
tion  10. 

§  60.'    Unclaimed  bank  depositB.  Escheat  of  same  to  state. 

All  amounts  of  money  heretofore  or  hereafter  depos- 
ited with  any  bank  to  the  credit  of  depositors  who  have 
not  made  a  deposit  on  said  account  or  withdrawn  any 
part  thereof  or  the  interest  and  which  shall  have  re- 
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mained  unclaimed  for  more  than  twenty  years  after  the 
date  of  such  deposit,  or  withdrawal  of  any  part  of  prin- 
cipal or  interest,  and  where  neither  the  depositor  or  any 
claimant  has  filed  any  notice  with  such  bank  showing  his 
or  her  present  residence,  shall,  with  the  increase  and  pro- 
ceeds thereof,  escheat  to  the  state. 

Action  commenced. — ^Whenever  the  attorney-general 
shall  be  informed  of  such  deposits,  he  shall  commence 
an  action  or  actions  in  the  name  of  the  state  of  California, 
in  the  superior  court  for  the  county  of  Sacramento,  in 
which  shall  be  joined  as  parties  the  bank  or  banks  in 
which  the  moneys  are  deposited  and  the  names  of  all  such 
depositors.  All  or  any  number  of  depositors  or  banks 
may  be  included  in  one  action. 

Sbrvicb  of  PROCESS. — Scrvice  of  process  in  such  action 
or  actions  shall  be  made  by  delivery  of  a  copy  of  the 
complaint  and  summons  to  the  president,  cashier  or  man- 
aging officer  of  each  defendant  bank,  and  by  publication 
of  a  copy  of  such  summons  in  a  newspaper  of  general 
circulation  published  in  said  county  for  a  period  of  foijr 
weeks. 

Trial. — ^Upon  the  trial  the  court  must  hear  all  parties 
who  have  appeared  therein  and  if  it  be  determined  that 
the  moneys  deposited  in  any  defendant  bank  or  banks  are 
unclaimed  as  hereinabove  stated,  then  the  court  must 
render  judgment  in  favor  of  the  state  declaring  that  said 
moneys  have  escheated  to  the  state  and  commanding  said 
bank  or  banks  to  forthwith  deposit  all  such  moneys  with 
the  state  treasurer,  to  be  received,  invested,  accounted 
for  and  paid  out  in  the  same  manner  and  by  the  same 
officers  as  is  provided  in  the  case  of  other  escheated 
property. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1273. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 

Alaska— LawB  of  1913,  chapter  73,  page  278;  amending  section  616, 
Compiled  Lawa  of  1918. 
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§  50.^    Sale  of  escheated  property  by  board  of  controL 

The  state  board  of  control  is  hereby  authorized  to  sell, 
on  behalf  of  and  in  the  name  of  the  state  of  California, 
at  any  time  and  in  any  manner  it  may  deem- advisable, 
personal  property  heretofore  or  hereafter  distributed  to 
the  state  of  California  pursuant  to  the  provisions  of  sec- 
tion one  thousand  two  hundred  sixty-nine  of  the  Code  of 
Civil  Procedure,  and  the  proceeds  of  such  a.sale  shall  be 
delivered  to  and  held  by  the  state  treasurer.  Any  real 
property  so  distributed  to  the  state  may  be  sold  by  the 
board  of  control,  at  public  auction,  to  the  highest  bidder, 
for  cash,  after  notice  thereof  by  publication,  as  herein- 
after provided,  in  a  newspaper  published  in  the  county  in 
which  such  real  property  is  situate,  or,  in  an  adjoining 
county  if  there  be  no  newspaper  published  in  such  county. 
Such  notice  shall  be  published  once  a  week  for  at  least 
three  weeks  immediately  preceding  the  date  of  such  sale, 
and  shall  be  sufficient  for  all  the  purposes  of  such  sale 
if  said  real  property  be  described  therein  in  general 
terms.  The  board  of  control  may,  in  its  discretion,  re- 
ject any  and  all  bids. — Kerr's  Cyc.  Code  Civ.  Proc, 
§  1274. 

§  60.^  Deposit  of  unclaimed  property.  Escheat,  and  proceeding 
to  vest  title  in  state. 

All  money  or  other  property  distributed  in  the  admin- 
istration of  an  estate  of  a  decedent  and  heretofore  or 
hereafter  deposited  with  a  county  treasurer  to  the  credit 
of  the  distributee,  must  be  forthwith  delivered  into  the 
state  treasury  by  the  county  treasurer  upon  the  expira- 
tion of  one  year  from  the  date  of  such  deposit. 

Money  or  other  property  so  deposited  in  the  state 
treasury,  if  not  claimed  by  the  person  or  persons  entitled 
thereto  within  five  years  from  the  date  of  such  deposit, 
shall  become  the  property  of  the  state  of  California  by 
escheat,  and  the  attorney-general  shall  commence  a  pro- 
ceeding on  behalf  of  the  state  in  the  superior  court  for 


PROCEEDINGS   RELATIVE  TO  ESCHEATED  ESTATES.  125 

Sacramento  county,  in  accordance  with  this  title,  to  have 
it  adjudged  that  the  title  to  such  property  has  vested  in 
the  state. — Kerr's  Cyc.  Code  Civ.  Proc,  ^  1274a. 

§  51.    Form.   Petitioii  by  heir  to  recover  money  escheated  to 
the  state. 

[Title  of  court] 

rrr.1*,      *  n  (No. .1    Dept.No. . 

[Title  Of  cause.]  j  [TiUe  of  form.] 

The  undersigned,  your  petitioner,  respectfully  repre- 
sents and  alleges : 

That  he  is  the  brother  and  heir  at  law  of ,  late  of 

,  in  the  county  ^  of ,  state  of ; 

That  on  or  about  — r-,  19 — ,  the  aforesaid  died  intes- 
tate in  said  county  •  and  state,  leaving  certain  property 

in  the  said  county  *  of ,  described  as  follows,  to  wit: 

f  and  being  of  the  value  of dollars  ($ ) ; 

That  on  or  about  the day  of ,  19 — ,  an  infor- 
mation was  filed  in  the  ®  of  the  county ''  of  , 

state  of  ,  by  the  attorney-general  of   said   state, 

wherein  it  was  alleged  that  the  said  — . —  had  died  in  said 
last-named  county,®  leaving  certain  property  therein  de- 
scribed, which  said had  not  disposed  of  by  will,  and 

leaving  no  heir  or  known  kindred  or  widow  capable  of 
inheriting  the  same,  and  that  by  reason  thereof  the  said 
property  had  escheated  to  the  said  state  of ; 

That,  no  legal  heirs  entitled  to  the  said  estate  having 
appeared  to  answer  the  said  information,  judgment  was 

rendered  by  the  aforesaid  last-named  court  on  the 

day ,  19 — ,  that  the  said  property  be  escheated  to 

the  said  state  of  ,  and  that  said  state  be  seised 

thereof ; 

That,  at  the  time  of  the  aforesaid  proceeding,  the 
undersigned,  your  petitioner,  was  a  resident  of  the  state 

of f  that  he  had  no  notice  of  the  pendency  of  said 

proceedings,  by  citation,  advertisement,  or  otherwise, 
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and  that  he  did  not  appear  therein,  either  in  person  or 
by  attorney ; 

That  yonr  petitioner,  as  heir  at  law  of  the  aforesaid 
,  is  entitled  as  of  right  to  the  said  property  herein- 
before described. 

Wherefore  your  petitioner  prays  judgment  that  he  be 
declared  to  be  the  rightful  owner  of  all  of  said  property, 
and  that  said  property  be  relinquished  to  him.        

f  Attorney  for  Petitioner. 

Explanatory  notea. — i  Give  file  number,  s-4  Or,  city  and  county. 
GDedcribe  the  property.  6  Name  the  court.  7,  sOr,  city  and  county. 
0  Other  than  the  one  in  which  the  petition  is  filed. 

BSCHEAT. 

1.  General  doctrine.  7.  Non-resident  aliens. 

2.  Jurisdiction  of  courts.  *•  ^'  deposits  in  national  banks. 

,.  Property  of  outUwed  corporations  »■  "^j^^  ^"'^ 

4.  Land  of  Mormon  Church.  u,  UmltaUon  of  actions. 

6.  Aliens.  12.  Recovery  of  escheated  property, 

6.  Premature  action.  and  proceeding  therefor. 

1.  General  doctrine. — In  this  country,  the  general  rule  is,  that,  when 
the  title  to  land  fails  for  want  of  heirs,  it  escheats  to  the  state.  That 
rule  is  applicable  in  Idaho.  If  a  non-resident  foreigner  does  not  appear 
and  claim  succession  within  flye  years  after  the  death  of  the  decedent, 
the  real  estate  of  the  deceased  escheats  to  the  state  without  inquest 
in  the  nature  of  "office  found"  to  vest  title  in  the  state.  The  title 
passes  by  operation  of  law,  without  court  proceedings  of  any  kind, 
where  no  proceeding,  or  inquest  in  the  nature  of  "office  found,"  is 
provided  for  by  statute  in  such  cases. — State  v.  Steyenson,  6  Ida.  367, 
55  Pac.  886.  In  California,  there  seems  to  be  no  limit  within  which 
native-born  American  citizens  may  come  forward  and  claim  property 
to  which  they  haye  succeeded,  at  any  time  before  a  judgment  or  deci^ee, 
in  a  proceeding  to  escheat,  has  been  entered;  and,  when  the  proyisions 
of  the  various  codes  of  said  state  bearing  upon  the  subject-matter  are 
construed  together,  the  inference  is,  that,  in  every  case  of  a  failure 
of  succession  for  want  of  heirs  or  kindred  of  a  decedent,  an  action  of 
escheat  becomes  necessary  to  vest  the  title  in  the  state,  whether  the 
dstate  so  escheated  consists  of  real  or  personal  property.  The  state, 
however,  does  not  come  in  by  way  of  succession;  but,  in  the  eyent  of 
the  absence  of  all  who  are  entitled  to  come  in  by  succession,  whether 
the  property  be  real  or  personal,  it  goes  to  the  state  by  escheat. — 
Estate  of  Miner,  143  Cal.  194,  76  Pac.  968.  The  state  can  not  maintain 
a  claim  to  an  estate,  by  way  of  escheat  or  otherwise,  if  the  next  of 
kin  show  their  right  to  inherit,  as  it  is  not  the  policy  of  the  state  to 
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absorb  private  property.  If  the  legal  heirs  of  a  decedent  are  discovered 
--In  re  Sullivan's  Estate,  48  Wash.  631,  94,  Pac.  483,  486,  95  Pac.  71. 
The  state  has  power,  through  the  instrumentality  of  a  statute,  to  pre- 
vent an  unjust  escheat  to  it,  by  validating  an  unattested  will. — Estate 
of  Sticknoth,  7  Nev,  223,  229.  The  property  of  an  intestate  who  died 
without  heirs  escheats  to  the  state. — ^In  re  McGlellan's  Estate,  38  S.  D. 
588,  162  N.  W.  383.  The  intent  of  the  escheat  statute  is  that  if  there 
are  no  heirs  entitled  to  succeed  to  the  estate,  then  and  only  in  that 
case,  the  property  of  the  deceased  person  escheats  to  the  state;  there 
is  nothing  in  the  language  of  the  statute  implying  a  cutting  out  from  the 
succession  the  heir  next  in  line  to  the  non-resident  foreign  heir  who 
fails  to  make  application  to  succeed.— Connolly  v.  Probate  Court  for 
Kootenai  County,  25  Ida.  35,  136  Pac.  205. 

REFERENCES. 

Property  and  estate  escheat  to  the  state  when. — See  note  Kerr's 
Cal.  Cyc.  Civ.  Code,  §  1406.  Property  escheated  is  subject  to  charges, 
as  other  property.— See  note  Kerr's  Cal.  Cyc.  Civ.  Code,  §  1407.  Es- 
cheat— See  note  12  L.  R.  A.  529-533. 

2.  Jurisdiction  of  courts. — Determining  whether  property  has  es- 
cheated to  the  state,  and  deciding  the  questions  involved  in  such  a  pro- 
ceeding, constitute  no  part  of  the  ordinary  duties  of  a  probate  court; 
but  the  statute  provides  a  method  of  procedure  by  which  It  may  be 
judicially  determined  that  the  property  of  an  intestate  dying  without 
heirs  has  escheated  to  the  state.  Any  proceeding,  however,  commenced 
for  that  purpose  must  necessarily  be  in  subordination  to  the  rules  of 
law  essential  to  the  orderly  administration  of  justice.  And  the  escheat 
law  does  not  undertake  to  interfere  in  any  way  with  the  jurisdiction 
of  courts  In  probate  matters.  It  nowhere  provides  that  the  filing  of  an 
information  in  one  court  to  escheat  personal  property  of  the  decedent 
will  oust  another  court  of  a  previously  acquired  jurisdiction  to  settle 
the  estate  of  the  deceased,  or  vest  in  one  court  the  right  to  determine 
questions  which,  by  law,  belong  exclusively  to  another  court  A  cir- 
cuit court  would  therefore  have  no  authority  to  make  an  order  re- 
quiring those  found  by  a  county  court  to  be  the  heirs  of  decedent  to 
turn  over  to  a  receiver  in  escheat  proceedings  the  property  distributed 
to  them  by  an  administrator  under  direction  of  the  county  court — 
State  V.  O'Day,  41  Or.  495,  69  Pac.  542,  545.  The  decree  of  a  probate 
court,  that  the  affairs  of  an  estate  have  been  finally  settled,  and  that 
there  are  no  heirs,  or  other  claimants  thereof,  and  ordering  that  "the 
county  treasurer  of  this  city  and  county  forthwith  pay  into  the  state 
treasury  all  moneys  and  effects  in  his  hands  belonging  to  said  estate," 
does  not  have  the  effect  of  a  judgment  so  as  to  vest  the  title  in  the 
state,  ipso  facto,  and  without  the  necessity  of  an  action  in  the  nature 
of  an  escheat— Estate  of  Miner,  143  Cal.  194,  196,  76  Pac.  968.  After 
an  allotment  to  a  non-resident  minor  heir  at  law  of  the  intestate,  a 
probate  court  has  no  power  to  direct  that  such  share  shall,  in  case  of 
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the  non-resident  heir's  failure  to  appear  and  claim  it  within  a  year, 
be  distributed  among  the  other  heirs. — Pyatt  v.  Brockman,  6  Gal.  418. 
Tbe  jurisdiction  of  the  county  courts  in  probate  in  the  state  of  Oregon 
is  derived  from  the  constitution  and  the  legislature  has  no  power  to 
deprive  them  thereof,  and  any  attempt  to  do  so  is  unconstitutional 
and  void  and  the  determination  of  heirship  as  to  personalty  is  part 
of  the  primary  and  fundamental  jurisdiction  i of  those  courts. — State  v. 
McDonald,  55  Or,  419,  104  Pac.  972.  The  circuit  court  of  Oregon  has 
jurisdiction  to  adjudicate  upon  the  devolution  of  the  title  to  realty, 
which  the  action  of  the  county  court  can  not  effect. — State  v.  McDon- 
ald, 55  Or.  419,  104  Pac.  972, 

3.  Property  of  outlawed  corporations. — ^It  was  not  the  intention  of 
the  statute  of  Idaho,  passed  in  1903,  and  relating  to  corporations  which 
failed  to  comply  with  the  requirements  thereof,  to  provide  for  or  to 
declare  a  legislative  forfeiture  of  previously  acquired  titles,  and  the 
act  contained  no  provision  for  a  judicial  determination  of  forfeiture; 
but  if  a  forfeiture  had  been  intended,  and  had  a<!tually  taken  place, 
the  property  of  the  corporation,  where  it  failed  to  comply  with  the  law, 
would  have  escheated  to  the  state,  subject  to  the  payments  of  the  debts 
of  the  corporation,  and  not  to  any  private  party;  and  such  escheat  or 
forfeiture  could  not  avail  one  who  could  not  claim  his  title  from  or 
through  the  state,  but  claims  title  from  the  general  government. — War 
Eagle,  etc,  Min.  Co.  v.  Dickie,  14  Ida.  534,  94  Pac.  1034,  1036. 

4.  Land  of  Mormon  Church. — Under  section  3  of  the  act  of  congress 
of  July  1,  1862,  which  act  was  intended  to  affect  only  the  rights  and 
interests  of  the  Mormon  Church  in  Utah,  and  which  declared  that  all 
real  estate  acquired  or  held  in  any  territory  of  the  United  States  by 
any  corporation  or  association  for  religious  or  charitable  purposes  of 
greater  value  than  fifty  thousand  dollars  should  be  forfeited  and 
escheated  to  the  United  States,  but  which  section  provided  that  the 
existing  vested  rights  in  real  estate  should  not  be  impaired  by  the  pro- 
visions of  the  act,  it  is  evident  that  it  was  not  the  Intention  of  the 
government,  by  its  legislation,  to  distribute,  or  in  any  manner  to 
interfere  with,  and  interest,  whatever  the  nature  thereof  might  be, 
which  had  been  acquired  prior  to  the  passage  of  the  act.  The  act 
looked  to  the  future  only.  Hence  the  possessory  rights  of  the  several 
occupants,  including  the  church,  in  lots  of  the  city  of  Salt  Lake,  together 
with  the  improvements  thereon  at  the  time  of  the  passage  of  the  act, 
were  preserved  unimpaired,  and  such  property  was  not  subject  to 
forfeiture  or  escheat  under  the  provisions  of  the  act. — United  States 
V.  Tithing  Yard  and  Officers,  9  Utah,  273,  34  Pac.  55. 

5.  Aliens. — Aliens  can  acquire  title  to  real  property  by  purchase,  or 
other  act  of  the  party,  and  bold  the  same  until  "office  found";  that  Is, 
until  an  official  determination  of  the  matter  by  the  government  upon 
an  inquisition  held  for  that  purpose.  Until  then  no  individual  can 
question  the  rights  of  the  claimant  on  the  ground  of  his  alienage  and 
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non-residence,  either  collaterally  in  an  action  of  ejectment,  or  directly 
in  any  other  way. — Ramires  v.  Kent,  2  Cal.  558;  People  v.  Folsom,  5 
Cal.  373;  Norris  v.  Hoyt,  18  Gal.  217.  At  common  law,  an  alien  might 
take  land  by  deed,  and  hold  the  same  as  against  all  persons  whom- 
soever, subject  only  to  the  right  of  the  state  to  claim  it  by  escheat 
upon  ''office  found,"  or  by  some  other  act  or  procedure  equivalent 
thereto;  and  until  such  action  is  taken  by  the  state,  the  alien  might 
dispose  of  his  interest  in  the  realty,  either  by  conveyance  or  devise, 
and  his  grantees  or  devisees  would  thereupon  acquire  title  notwith- 
standing his  alienage.  An  alien  could  neither  take  nor  transmit  real 
property  by  descent,  having  no  Inheritable  blood.  If  he  died  intestate 
without  having  made  conveyance  of  the  land  acquired  by  deed,  the 
same  immediately  vested  by  escheat  in  the  state,  without  any  inquest. 
An  alien  may  purchase  lands  or  take  them  by  devise  and  hold  them 
against  all  the  world  but  the  state.  Nor  can  he  be  devested  of  his 
estate  even  by  the  state,  until  after  a  formal  proceeding  called  "office 
found";  and,  until  that  is  done,  may  sell  and  convey  or  devise  the 
land  and  pass  a  good  title  to  the  same. — Abrams  v.  State,  45  Wash.  327, 
122  Am.  St  Rep.  914,  13  Ann.  Gas.  527,  9  L.  R.  A.  (N.  S.)  186,  88  Pac. 
327,  329  Though  the  state  may  declare  an  escheat  of  land  conveyed 
to  an  alien  while  he  holds  it,  it  loses  that  right  after  he  has  conveyed 
the  land  to  a  citizen  for  a  good  and  valuable  consideration. — State  v. 
World  Real  Estate,  etc.,  Co.,  46  Wash.  104,  89  Pac.  471.  Where  the 
statute  provides  that  a  non-resident  alien,  who  takes  by  succession,  must 
appear  and  claim  the  property  within  five  years,  and  declares  that  no 
non-resident  foreigner  can  take  by  succession  unless  he  claims  the 
property  within  five  years,  that  portion  of  the  estate  to  which  the 
^on-resident  would  be  entitled  if  he  claimed  it  in  five  years,  but  which 
he  does  not  so  claim,  vests  in  the  state,  not  strictly  by  escheat  for 
want  of  heirs,  but  by  virtue  of  the  effect  of  the  statute.  It  does  not 
return  to  the  estate  to  be  distributed  to  the  other  heirs. — Estate  of 
Pendergast,  143  Gal.  135,  76  Pac.  962.  The  state  may  escheat  the 
property  of  an  alien  during  his  life,  but  after  his  death  it  descends  to 
his  heirs.— Abrams  v.  State,  45  Wash.  327,  122  Am.  St  Rep.  914,  13 
Ann.  Cas.  527,  9  L.  R.  A.  (N.  S.)  186,  88  Pac.  327,  332. 

REFERENCES. 

Termination  of  right  to  declare  escheat  by  death  of  alien  or  transfer 
In  his  lifetime:     See  note  12  L.  R.  A.  (N.  S.)  186. 

6.  Premature  action. — ^A  statute  requiring  the  alien  to  "appear  and 
claim  the  property"  relates  to  an  appearance  and  claim,  to  be  proved 
by  acts  within  the  state  indicating  that  the  alien  asserts  right  to  it; 
but  a  non-resident  alien  has  a  full  five  years  within  which  "to  appear 
and  claim"  the  property.  Hence  a  proceeding  brought  by  the  attorney- 
general  to  escheat  the  property  of  a  non-resident  alien  is  premature  if 
instituted  within  five  years  after  the  death  of  the  intestate. — State  v. 

Probate  Law — 9 
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Smith,  70  Cal.  153,  12  Pac.  121,  123;  People  ▼.  Roacb,  76  Cal.  294,  18 
Pac.  407;  Stole  ▼.  MUler,  149  Cal.  208,  86  Pac.  €09. 

7.  Non-resident  aliens. — ^Under  our  law  of  Bucceselon,  the  title  to 
the  estote  of  a  person  dying  intestote  veeta  in  the  heire,  whether 
known  or  unknown,  immediately  upon  hie  death.  In  the  case  of  non- 
resident alien  heirs,  this  title  hecomes  harred  on  forfeiture,  at  the 
end  of  five  years  from  the  death  of  the  deceased,  unless  within  that 
time  such  heir  appears  and  claims  the  property.  And  this  occurs 
without  any  Judicial  proceedings,  and  even  if  the  heirs  are  well  known. 
The  resident  heirs,  however,  are  not  barred,  ipso  facto,  by  any  stotu- 
tory  forfeiture.  They  can  be  barred  only  by  Judgment  in  a  proceeding 
by  information,  and  then  only  after  the  lapse  of  twenty  years  from  the 
judgment.— State  v.  Miller,  149  Cal.  208,  85  Pac.  609.  Escheat  tokes 
place  only  in  cases  in  which  no  heir  comes  forward  to  make  his  claim 
to  the  succession;  and  non-residence  or  alienage  is  no  bar  to  such 
claim,  provided  the  person  concerned  is  diligent  in  asserting  his  right 
after  having  due  notice  of  it. — Connolly  v.  Probate  Court  for  Kootenai 
County,  26  Ida.  36,  136  Pac.  206. 

8.  Of  deposits  in  national  banks. — The  stotute  of  Oregon  providing 
for  the  escheat  to  the  stote  of  deposits  in  national  banks  unclaimed  for 
seven  years  is  not  unconstitutional  as  being  in  violation  of  the  United 
Stotes  laws  against  "visitorial"  legislation  by  the  stotes. — State  v. 
First  Nat  Bank,  61  Or.  561,  Ann.  Cas.  1914B,  168,  123  Pac.  712,  714. 
The  right  of  the  stote  to  escheat  and  hold  the  property  of  absentee 
depositors  in  a  bank  is  as  ample  and  rests  upon  as  sound  reasons  of 
public  policy  as  its  right  to  escheat  the  property  of  persons  who  have 
died  leaving  no  known  heirs. — Stote  v.  First  Nat.  Bank,  61  Or.  661,  Ann. 
Cas.  1914B,  163,  123  Pac.  712,  714.  A  proceeding  to  escheat  to  the 
state  certoin  unclaimed  deposito  in  a  national  bank  is  quasi  in  rem; 
hence,  no  precedent  seizure  of  the  property  is  necessary,  and  a  Judg- 
ment escheating  the  property  in  such  a  proceeding  operates  to  release 
the  bank  from  liability  to  ito  depositor.-— Stote  v.  First  Nat.  Bank,  61 
Or.  561,  556,  Ann.  Cat.  1914B,  153,  123  Pac.  712. 

REFERENCES. 
Escheat  of  bank  deposito. — Ann.  Cat.  1914B,  157. 

9.  Pleading  and  practice. — Under  a  stotute  regulating  proceedings 
by  the  attorney-general  for  the  forfeiture  of  escheated  estotes,  and  pro- 
viding that  the  information  must  set  forth  the  facto  In  consequence  of 
which  the  estote  is  claimed  to  have  escheated,  with  an  allegation  that 
by  reason  thereof  the  stote  has  a  right  to  the  estate,  it  is  sufficient 
allegation  in  an  information,  as  against  resident  heirs,  that  there  are 
no  heirs  to  take  the  estote;  and  it  is  a  sufficient  allegation  as  to  non< 
resident  alien  heirs  that  five  years  have  elapsed  within  which  no  such 
heirs  have  appeared  to  claim  the  estote. — Stote  v.  Miller,  149  Cal.  208, 
85  Pac.  609.  Where  the  stotute  provides  that  all  persons  named  in  the 
infoimation,  or  any  person  claiming  an  interest  in  the  estote,  may 
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appear  and  answer,  and  that  if  no  fiuch  person  does  appear,  Judgment 
must  be  rendered  tliat  the  state  is  the  owner  of  the  property,  the 
failure  of  claimants  to  appear  is  sufficient  to  support  a  Judgment  of 
forfeiture  in  an  escheat  proceeding;  and  it  is  not  necessary  to  ofTer 
any  evidence  in  support  of  the  allegation  that  there  are  no  heirs. — 
State  v.  Miller,  149  Cal.  208,  85  Pac.  609,  611.  The  real  purpose  and 
effect  of  the  proceeding,  with  regard  to  unknown  heirs,  is,  not  to 
establish,  by  ordinary  modes  of  proof,  the  known  existence  of  heirs,  but 
merely  to  make  a  statutory,  prima  facie  showing  of  failure  of  heirs,  in 
order  to  start  the  running,  as  against  such  known  appearing  heirs,  of  the 
period  of  twenty  years  .jiiter  which  such  heirs  will  be  barred,  if  not 
under. legal  disability;  otherwise,  within  five  years  after  such  disability 
ceases.— State  v.  Miller,  149  Cal.  208,  85  Pac.  609,  611.  Where  the 
state  has  no  right  whatever  in  the  land  at  the  time  of  the  commence- 
ment of  an  action,  and  this  is  shown  by  its  answer  in  intervention, 
such  answer  does  not  state  a  cause  of  action  to  escheat  the  lands  to 
the  state. — State  v.  Ellis  (Kan.),  79  Pac.  1066, 1133.  Although  an  infor- 
mation alleging  the  escheat  of  the  estate  of  an  intestate  contains  an 
averment  that  the  estate  is  being  badly  managed  by  the  administrator, 
the  court  has  no  power  to  compel  the  administrator  to  turn  over  the 
personal  estate  to  a  receiver  that  has  been  appointed  by  the  court. 
The  statute  relating  to  escheats  nowhere  contemplates,  even  when  a 
receiver  is  appointed,  that  he  shall  be  the  custodian  of  the  estate 
beyond  the  realty,  and  rents  and  profits  thereof,  but  expressly  provides 
that  the  administrator  shall  proceed  to  settle  the  estate  as  in  other 
cases. — Territory  v.  Forrest,  1  Ariz.  49,  26  Pac.  527.  The  state  is  an 
"interested  party"  In  the  matter  of  the  distribution  of  an  intestate's 
estate  to  the  extent  that  it  may  appear  on  the  hearing  of  an  application 
for  an  order  of  distribution  to  claim  that  the  decedent  left  no  heirs, 
before  the  right  of  the  state  has  been  determined  in  an  escheat  action. 
—In  re  Estate  of  McClellan,  31  S.  D.  641,  653,  141  N.  W.  965.  See,  also. 
In  re  McClellan's  Estate,  27  S.  D.  109,  Ann.  Cas.  1913C,  1029,  129 
N.  W.  1037.  Under  the  provisions  of  section  5716,  Rev.  Codes  of 
Idaho,  the, personal  property  of  the  deceased,  when  succession  is  not 
claimed  as  provided  by  that  section,  may  be  reduced  to  the  possession 
of  the  state  to  be  disposed  of  as  provided  by  such  section. — Connolly  v. 
Probate  Court,  25  Ida.  35, 136  Pac.  205,  210.  Where,  in  escheat  proceedings, 
the  claimants  or  defendants  proceed  to  a  Joint  trial  without  objection 
they  are  not  in  a  position  to  claim  a  separate  trial  on  appeal. — State 
V.  McDonald,  55  Or.  419,  104  Pac.  971.  A  proceeding  to  escheat  the 
property  of  a  deceased  person  for  want  of  heirs,  imder  the  statute  of 
Oregon,  is  a  proceeding  at  law  and  not  in  equity. — State  v.  McDonald, 
55  Or.  419,  104  Pac.  973.  The  statutory  provisions  of  Washington,  as 
to  escheat,  show  that  it  can  be  defeated  only  by  the  appearance  of  heirs 
who  establish  their  claim;  notwithstanding  a  presumption  that  every 
decedent  leaves  some  person  somewhere  as  next  of  kin,  no  presump- 
tion goes  to  the  making  of  any  particular  claimant  that  person,  and  to 
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defeat  the  escheat  and  take  hy  descent,  the  claimant  must  prove  that 
he  Is  that  person,  the  hurden  being  continually  on  him. — In  re  Miller's 
Estate,  87  Wash.  64,  151  Pac.  106.  On  the  death  of  a  person  intestate 
and,  so  far  as  known,  without  heirs  the  escheat  actually  "occurs  or 
takes  place,  or  becomes  vested"  at  once,  and  the  right  Instantly  accrues 
to  the  sovereign  power  as  "the  last  heir";  the  proceedings  required 
by  law  In  the  nature  of  office  found  are  merely  proceedings  to  estab- 
lish that  right  by  legal  proof,  which  has  already  accrued  or  become 
vested  or  fixed.— United  States  v.  Fish,  5  Alaska  31,  35. 

10.  Judgments. — Escheat  proceedings  should  not  be  commenced,  or 
if  commenced,  should  not  be  adjudicated,  until  the  administration  of  the 
estate  has  been  concluded,  and  the  debts  and  liabilities  of  the.etftate, 
and  the  costs  and  expenses  of  administration,  have  been  paid. — State 
V.  Simmons,  46  Or.  159,  79  Pac.  498.  A  statute  authorizing  the  attorney- 
general  to  Institute  an  investigation  for  the  recovery  of  property  which 
has  escheated,  or  should  escheat,  to  the  state,  and  giving  him  full 
power  and  authority  to  cite  any  and  all  persons  before  any  of  the 
superior  courts  of  the  state  to  answer  investigations,  and  to  render 
accounts  concerning  said  property,  real  or  personal,  and  to  examine 
books  and  papers  of  any  and  all  corporations,  contemplates  no  other 
judgment  as  the  result  of  the  Investigation  for  discovery  than  an 
adjudication  or  declaration  that  the  person  cited  has  or  has  not  fully 
answered  all  questions  propounded  to  him;  has,  if  ordered  to  render 
any,  rendered  full,  true,  and  just  accounts;  and  if  so  ordered,  has 
submitted  all  his  books  and  papers,  without  concealment. — People  v. 
Hibernla  Sav.  ft  L.  Soc.,  72  Cal.  21,  13  Pac.  48,  50.  A  judgment  that  an 
administrator  deliver  the  property  involved  to  the  sheriff  can  not  be 
rendered  until  the  state  alleges  and  shows,  and  the  court  finds,  that 
all  claims  and  demands  against  the  estate,  and  all  costs  and  expenses 
of  administration  have  been  fully  paid  and  discharged,  and  that  the 
estate  has  been  settled.  Any  other  rule  would  lead  to  confilct  of  juris- 
diction and  confusion. — State  v.  Simmons,  46  Or.  159,  79  Pac.  498.  A 
statutory  provision  for  a  trial  must  be  taken  to  refer  solely  to  the  issue 
between  the  claimant  and  the  state  concerning  the  share  claimed  by 
such  person,  and  not  to  the  right  of  the  state  against  persons  not 
appearing.  The  meaning  and  effect  of  such  a  statute  Is,  that  if,  on  the 
trial  of  such  issue,  the  proof  shows  that  the  claimant  Is  not  an  heir, 
nor  entitled  to  the  estate,  or  some  share  thereof,  then  such  claimant 
must  fail,  and  judgment  must  thereupon  go  in  favor  of  the  state,  for 
the  whole  of  the  property  described,  although  there  may  be  no  proof 
of  the  non-residence  of  heirs,  other  than  the  constructive  proof  afforded 
by  the  fact  that  no  heir  or  person  entitled  has  appeared.  If  the  statute 
is  silent  in  regard  to  the  effect  of  a  finding  .that  the  person  appearing 
is  entitled  to  a  part  of  the  estate,  it  is  obvious  that,  in  such  event,  there 
should  be  a  judgment  In  his  favor  for  such  share. — State  v.  Miller,  149 
Cal.  208,  85  Pac.  609.  If  no  person  appear  and  answer  within  the  time 
prescribed  by  the  statute,  then  judgment  must  be  rendered  that  the 


PROCEEDINGS  RELATIVE  TO  ESCHEATED   ESTATES.  133 

state  be  seised  of  the  property  claimed  in  the  information. — State  v. 
Miller.  149  Cal.  208.  85  Pac.  609. 

11.  Limitation  of  actions. — The  twenty-year  limitation  prescribed. by 
statute  within  which  to  file  a  petition  to  determine  one's  right  to 
escheated  property  is  exclusive,  and  no  reference  need  be  made  to  the 
limitations  prescribed  for  ordinary  actions.T-In  re  Pomeroy's  Petition, 
33  Mont  69,  81  Pac.  629. 

12.  Recovery  of  escheated  property,  and  proceedings  therefor.-^ 
Where  the  object  of  an  action^  is  to  identify  the  petitioners  as  the 
heirs  of  the  intestate,  and  to  entitle  them  to  recover  money  escheated 
to  the  state,  it  indicates  a  legal  inquiry  for  which  the  proceeding  was 
Instituted,  and  which  courts  of  law  are  competent  to  try.  The  pro- 
ceeding, therefore,  is  one  at  law. — Fenstermacber  v.  State,  19  Or.  504, 
25  Pac.  142.  In  an  action  against  the  state  to  recover  escheated  prop- 
erty of  a  person  who  died  intestate,  and  without  known  heirs,  declara- 
tions of  the  deceased  concerning  his  past  life  and  history  are,  ex 
necessitate,  and  as  a  matter  of  common  sense,  admissible  to  identify 
him  as  a  relative  of  plaintiff.  If  they  were  not  admitted,  there  would 
be.  In  many  cases,  a  failure  of  justice. — ^Toung  v.  State,  36  Or.  417,  47 
L.  R.  A.  548,  59  Pac.  812,  60  Pac.  711.  In  an  action  to  recover  the  pro- 
ceeds of  escheated  property,  it  is  proper  to  deduct  from  the  fund  the 
total  expense  of  the  state  in  defending  and  preserving  it,  including  the 
fees  of  special  counsel  employed  by  the  state. — Young  v.  State,  36  Or. 
417,  47  L.  R.  A.  548,  59  Pac.  812,  814,  60  Pac.  711.  In  an  action  to 
recover  the  proceeds  of  escheated  property,  the  court  has  authority  to 
deduct  from  the  fund  the  total  expense  of  the  state  In  defending  it, 
although  the  answer  of  the  state  to  the  petition  is  defective  because 
it  does  not  allege  that  any  expense  had  been  incurred. — Toung  v.  State, 
36  Or.  417,  47  L.  R.  A.  548,  59  Pac.  812,  814,  60  Pac.  711.  In  an  action 
against  the  state  to  recover  the  proceeds  of  escheated  lands,  the 
claimant,  on  recovering  a  judgment  therefor,  fi*om  which  the  state 
appeals,  is  not  entitled  to  Interest  on  the  sum  allowed  from  the  time 
of  the  demand  until  the  judgment  is  affirmed.  And  if,  on  the  trial  of 
such  an  action,  the  court  grants  an  extra  allowance  as  attorneys'  fees, 
such  allowance  will  not  be  increased  on  appeal,  in  the  absence  of  a 
showing  as  to  the  reasonable  value  of  the  services  performed. — Young 
V.  State,  36  Or.  417,  47  L.  R.  A.  548,  60  Pac.  711.  In  Montana,  property 
reduced  to  possession  by  the  state  in  escheat  proceedings,  prior  to  the 
enactment  of  the  Code  of  Civil  Procedure,  can  not  be  recovered  by  the 
heir  in  a  proceeding  under  such  code. — In  re  Pomeroy's  Petition,  33 
Mont.  69,  81  Pac.  629.  A  statute  which  grants  the  right  of  succession 
to  aliens,  and  provides  a  mode  by  which  non-resident  aliens  may  be 
compensated  out  of  the  treasury  of  the  state  for  property  of  their 
ancestor  which  has  been  converted,  and  the  proceeds  of  which  have 
been  paid  to  the  state  treasurer,  has  no  application  to  a  case  in  which 
a  citizen  of  the  United  States  appears  as  a  claimant. — In  re  Pomeroy's 
Petition,  33  Mont.  69,  81  Pac.  629,  630.    The  state  may  maintain  any 
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action,  suit,  or  proceeding  necessary  to  recover  the  possession  of  any 
property,  upon  which  the  law  of  escheats  is  operative,  or  for  the 
enforcement  or  protection  of  its  rights  on  account  thereof,  in  like 
maChner  and  with  like  effect  as  any  natural  person. — State  v.  Butts, 
78  Or.  173,  151  Pac.  722.  Formerly,  a  citizen  of  the  United  States, 
claiming,  as  heir  of  the  deceased  owner,  property  reduced  to  possession, 
by  the  state,  under  the  escheat  laws  contained  in  the  Montana  Com- 
piled Statutes  of  1887,  could  obtain  no  relief  save  through  section  7359, 
Revised  Codes,  which  was  not  retroactive;  but  in  1913  an  act  was 
passed  whereby  heirs,  left  without  relief  by  the  section,  were  given 
a  year  after  the  passage  of  the  act  within  which  to  file  their  petitions. — 
In  re  Pomeroy,  61  Mont.  119, 161  Pac.  333. 

REFERENCES. 

Proceedings  to  escheat  property  to  state. — See  note  Kerr's  Cal.  Cyc. 
Code  Civ.  Proc,  fifi  1269-1272.  Proceedings  against  defaulters  having 
money  or  property  belonging  to  the  state,  by  escheat  or  otherwise.— 
Bee  Kerr's  Cal.  Cyc.  Pol.  Code^  §  437,  and  notes. 
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(6)  Jurisdiction  of  courts. 
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(6)  Change  of  custody. 

(6)  Attacking  adoption  proceed- 

ings, 

(7)  Attacking  guardianship  pro** 

ceedings. 

(8)  Discharge    and   dismissal    of 

writ. 

(9)  Former   adjudication   as   res 

Judicata. 
(10)  Writ  of  prohibition. 
8.  Appeal  In  habeas  corpus  proceed- 
ings. 

(1)  Appealability  of  Judgment 

(2)  Dismissal  of  appeal. 

(3)  Trial  de  novo. 

(4)  Effect  of  giving  8ui>er8edeas 

bond. 
(6)  Review. 
9.  Marriaige  of  minor. 

10.  Contempt  of  court. 

11.  Contracts  of  minors. 

(1)  Minority  In  general. 
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(4)  Joinder  of  guardian. 

12.  Actions. 


§  52.    Guardian,  what. 

A  guardian  is  a  person  appointed  to  take  care  of  the 
person  or  property  of  another. — Kerr's  Cyc.  Civ.  Code, 
§236.  ^  .  .     . 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Arizona — Revised  Statutes  of  1913,  paragraph  1117. 
Montana* — ^ReYlsed  Codes  of  1907,  section  3773. 
.  North  Dakota* — Compiled  Laws  of  1913,  section  4461. 
Oklahoma* — ^Reyised  Laws  of  1910,  section  3321. 
South  Dakota*— Compiled  Laws  of  1913,  section  2632. 


§  63.    Ward,  what. 

The  person  over  whom  or  over  whose  property  a  guard- 
ian is  appointed  is  called  his  ward. — Kerr's  Cyc.  Civ. 
Code,  %  2^1. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Montana* — Reylsed  Codes  of  1907,  section  3774. 
North  Dakota* — Compiled  Laws  of  1913,  section  4452. 
Oklahoma* — ^Revised  Laws  of  1910,  section  3322, 
South  Dakota* — Compiled  Laws  of  1913,  section  2633. 
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§  54.    Kinds  of  guardians. 

Guardians  are  either:  1.  General;  or,  2.  Special.— r 
Kerr's  Cyc.  Civ.  Code,  %  238. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Montana* — ^Revised  Codes  of  1907,  section  3776. 

North  Dakota* — Compiled  Laws  of  1913,  section  4453. 
Oklahoma*— Revised  Laws  of  1910,  section  3323. 
South  Dakota* — Compiled  Laws  of  1913,  section  2634. 

§  66.    General  gnardian,  what. 

A  general  guardian  is  a  guardian  of  the  person,  or  of 
all  the  property  of  the  ward  within  this  state,  or  of  both. 
—Kerr's  Cyc.  Civ.  Code,  %  239. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — Revised  Statutes  of  1913,  paragraph  1117. 
Montana* — ^Revised  Codes  of  1907,  section  3776. 
North  Dakota* — Compiled  Laws  of  1913,  section  4454. 
Oklahoma* — Revised  Laws  of  1910,  section  3324. 
South  Dakota*— Compiled  Laws  of  1913,  section  2635. 
Utah — Compiled  Laws  of  1907»  section  3983. 

§  66.    Special  guardian,  what. 

Every  other  is  a  special  guardian. — Kerr's  Cyc.  Civ. 
Code,  %  240. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — ^Revlsed  Statutes  of  1913,  paragraph  1117. 
Montana*— Revised  Codes  of  1907,  section  3777. 
North  Dakota* — Compiled  Laws  of  1913,  section  4455. 
Oklahoma*— Revised  Laws  of  1910,  section  3325. 
South  Dakota*— CompUed  Laws  of  1913,  section  2636. 
Utah— Compiled  Laws  of  1907,  section  3983. 

§  57.    Appointment  by  will. 

A  guardian  of  the  person  or  estate,  or  of  both,  of  a 
child  born,  or  likely  to  be  born,  may  be  appointed  by  will 
or  by  deed,  to  take  effect  upon  the  death  of  the  parent 
appointing : 

1.  If  the  child  be  legitimate,  by  the  father,  with  the 
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written  consent  of  the  mother ;  or  by  either  parent,  if  the 
other  be  dead  or  incapable  of  consent 

2.  K  the  child  be  illegitimate,  by  the  mother. — Kerr's 
Cyc.  Civ.  Code,  %  241. 

ANAL0Q0U8  AND  IDENTICAL  STATUTES. 
The  *  indicates  Identity. 
Alaska— Compiled  Laws  of  1913,  section  1724. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  1118. 
Colorado— Mills's  Statutes  of  1912,  section  3339. 
Hawaii — ^Revised  Laws  of  1916,  section  3020. 
Idaho* — Compiled  Statutes  of  1919,  section  7853« 
Kanaaa— Ctoneral  Statutes  of  1916,  section  6042. 
Montana*— Revised  Codes  of  1907,  section  3778. 
New  Mexico— Statutes  of  1916,  section  2669. 
North  Dakota*— Compiled  Laws  of  1913,  section  4468. 
Oklahoma* — Revised  Laws  of  1910,  section  3326. 
Oregon — Lord's  Oregon  Laws,  section  1316. 
South  Dakota* — Compiled  Laws  of  1913,  section  2637. 
Utah — Compiled  Laws  of  1907,  section  3984. 
Washington — ^Laws  of  1917,  chapter  166,  page  703,  section  210. 

§  58.    Awarding  custody.  Appointment  of  general  guardian. 

In  awarding  the  custody  of  a  minor^  or  in  appointing  a 
general  gpiardian^  the  court  or  o£Gicer  is  to  be  g^ded  by 
the  following  considerations : 

1.  By  what  appears  to  be  for  the  best  interest  of  the 
child  in  respect  to  its  temporal  and  its  mental  and  moral 
welfare ;  and  if  the  child  is  of  a  sufficient  age  to  f (Arm  an 
intelligent  preference,  the  court  may  consider  that  prefer- 
ence determining  the  question ; 

2.  As  between  parents  adversely  claiming  the  custody 
or  guardianship,  neither  parent  is  entitled  to  it  as  of 
right;  but  other  things  being  equal,  if  the  child  is  of 
tender  years,  it  should  be  given  to  the  mother ;  if  it  is  of 
an  age  to  require  education  and  preparation  for  labor 
and  business,  then  to  the  father ; 

3.  Of  two  persons  equally  entitled  to  the  custody  in 
other  respects,  preference  is  to  be  given  as  follows : 

(1)  To  a  parent; 
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(2)  To  one  who  was  indicated  by  the  wishes  of  a  de- 
ceased parent ; 

(3)  To  one  who  already  stands  in  the  position  of  a 
trustee  of  a  fund  to  be  applied  to  the  child's  support; 

(4)  To  a  relative. 

4.  Any  parent  who  knowingly  or  wilfully  abandons,  or 
having  the  ability  so  to  do,  fails  to  maintain  his  minor 
child  under  the  age  of  fourteen  years,  forfeits  the  guard- 
ianship of  such  child;  and  any  parent  or  guardian  who 
knowingly  permits  his  child  or  ward  to  remain  for  the 
space  of  one  year  in  any  orphan  asylum  of  this  state, 
wherein  such  child  is  supported  by  charity,  and  who, 
during  such  period,  fails  to  give  notice  in  writing  to  the 
managers  or  officers  of  such  asylum  that  he  is  such 
parent  or  guardian,  abandons  and  forever  forfeits  all 
right  to  the  guardianship,  care,  custody,  and  control  of 
such  child.  The  officers  and  managers  of  any  orphan 
asylum  having  any  such  abandoned  child  in  its  care  have 
the  preferred  right  to  the  gpiardianship  of  such  child. — 
Kerr's  Cyc.  Civ.  Code,  %  246. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Arizona — ^Revised  StatuteB  of  1913,  paragraph  1122. 

Colorado—MUls's  Statutes  of  1912,  aections  3337,  3338. 
Hawaii— RoYised  Laws  of  1915,  section  3017. 
Montana— Revised  Codes  of  1907,  section  3783. 
New  Mexico— Statutes  of  1915,  secUons  2554,  2582,  2584. 
North  Daicota— Compiled  Laws  of  1913,  sections  4461,  4462. 
Oklahoma — ^Revised  Laws  of  1910,  sections  3331,  3332. 
South  Dal(Ot»— Compiled  Laws  of  1913,  section  2642. 
Utah — Ck>mpiled  Laws  of  1907,  section  3995. 

§  69.    Form.  Petitioii  for  writ  of  habeai  corpu  for  detention 
of  cUld. 

[Title  of  court] 

(Department  No. . 

[TiUe  of  matter.li  j      [Titie  of  form.] 

To  the  Honorable ,  Judge  of  the Court  of  the 

County  2  of ,  State  of . 
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The  petition  of  ,  the  undersigned,  respectfully 

shows : 

That  the  petitioner  is  a  resident  of  the  county'  of 

,  state  of ;  that  he  resides  in  the  town  *  of ; 

and  that  he  is  engaged  in  the  business  of ,  in  said 

town  f 

That  on  the day  of ,  19 — ,  said  petitioner  was 

married  to ,  at ,  in  the  county  •  of ^  state 

of ,  and  that  on  the day  of ,  19 — ,  a  child, 

namely, ,''  was  bom  as  the  issue  of  such  marriage; 

That  on  the day  of y  19 — ,  the  said  child  was 

taken  from  the  custody  of  your  petitioner,  its  father, 

f  that  said  child  is  an  infant  of  tender  years ;  and 

that  it  is  now  unlawfully  imprisoned,  detained,  confined, 

and  restrained  of  its  liberty  by ,^  at ,^®  in  the 

county  "  of ,  state  of ; 

That  said  infant  has  not  been  committed,  nor  is  it  de- 
tained by  virtue  of  any  process  or  mandate  issued  by 
any  court  of  the  United  States,  or  of  any  judge  thereof, 
nor  is  it  committed  or  detained  by  virtue  of  the  final 
judgment  or  decree  of  a  competent  tribunal  of  civil  or 
criminal  jurisdiction,  or  the  final  order  of  such  a  tribunal, 
made  in  a  special  proceeding  instituted  for  any  cause, 
nor  by  virtue  of  an  execution  or  other  process  issued 
upon  such  a  judgment,  decree,  or  final  order,  according  to 
the  best  knowledge  or  belief  of  your  petitioner ; 

That  the  imprisonment  and  restraint  of  said  infant  is 
illegal;  and  that  the  illegality  thereof  consists  in  this, 
to  wit:^^ 

That  your  petitioner  is  entitled  by  law  to  the  absolute 
and  exclusive  control  of  the  said  child ; 

That  your  petitioner  is  a  fit  and  proper  person  to  have 
the  care,  custody,  and  control  of  said  child,  and  is 
pecuniarily  able  to  provide  for  its  support,  maintenance, 
and  education;  but  that  the  said is  financially  un- 
able to  suitably  provide  for  the  support,  maintenance, 
and  education  of  said  child; 
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That  no  previous  application  has  been  made  by  me  for 
a  writ  of  habeas  corpus  to  secure  the  custody  of  such 
child. 

Wherefore  your  petitioner  prays  tiiat  a  writ  of  habeas 
corpus  issue  to  the  said ,  commanding  her  ^*  to  pro- 
duce my  said  child, ,  before  your  honor,  at  a  time 

and  place  therein  to  be  specified,  together  with  the  cause 
of  its  imprisonment  and  restraint;  and  that  your  honor 
make  an  order  herein  awarding  to  me  the  custody  of  my 
said  child,  and  for  such  other  and  further  relief  as  to 
your  honor  may  seem  just  and  proper.  And  your  peti- 
tioner will  ever  pray,  etc.  ^  Petitioner. 

[Add  ordinary  verification.] 


Explanatory  notes. — iAb,  "In  the  Matter  of  the  Application  of 


for  a  Writ  of  Habeas  Corpus,  for  the  Custody  of  ,  an  Infant" 

2, 8  Or,  city  and  county.  4,  s  Or  as  the  case  may  be.  6  Or,  city  and 
county.  7  Give  Its  name.  8  State  how,  in  detail.  9,  lo  State  by  whom, 
and  the  place  where,  naming  all  the  parties,  if  they  are  known,  or 
describing  them,  if  they  are  not  known,  ii  Or,  city  and  county. 
12  That  the  father  has  been  deprived  of  his  lawful  custody  of  the  child 
without  his  consent;  that  it  is  his  duty  to  care  for  It;  and  that  the 
child,  where  it  is,  is  subject  to  unfit,  improper,  and  harmful  influences, 
etc.    18  Or  as  the  case  may  be. 

§  60.    Form.  Writ  of  habeas  corpu. 

[Title  of  court] 

(No. .2    Dept  No. , 

[Titie  of  matter.li  j  ^^.^^  ^^  ^^^^ 

The  People  of  the  State  of . 

To ,•  greeting. 

We  command  you,  That  you  have  the  body  of ,*  by 

you  imprisoned,  detained,  and  restrained,  as  it  is  alleged, 

by  whatsoever  name  said ^  shall  be  called  or  charged, 

before ,®  judge  of  the court  of county,^  state 

of ,  at  the  court-room  of  said  court,  at ,**  in  said 

county  ®  and  state,  on  the day  of ,  19 — ,  at 

o'clock,  in  the  afternoon  ^®  of  that  day,  to  do  and  receive 
what  shall  then  and  there  be  considered  concerning  the 
said . ;^^  and  have  you  then  and  there  this  writ. 
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Dated ^  19 — .   ^  Judge  of  the Court. 

Explanatory  notes. — i  Ab,  'In  tlie  Matter/'  etc.  2  GIto  file  number. 
8  Name  of  respondent,  and  residence.  4,  6  Name  the  infant  6  Name 
of  judge.  T  Or,  city  and  county.  8  Give  location  of  court-room.  9  Or, 
city  and  county.    10  Or  as  the  case  may  be.    11  Name  of  Infant 

§  61.    Form.  Betum  to  writ  of  habeaa  corpiu. 

[Title  of  court] 
[TlUe  of  matter.]  1  j  j^,^^  ^^  ^^^^ 

In  obedience  to  the  writ  of  habeas  corpus  issued  therein, 
and  directed  to  me,  I,  the  undersigned^  hereby  certify  and 
make  return  as  follows,  to  wit : 

^  I  admit  the  marriage,  and  the  birth  of  the  child,  as 
stated  in  the  petition  for  said  writ ;  but  I  deny  that  peti- 
tioner is  entitled  by  law  to  the  absolute  and  exclusive  con- 
trol of  said  child ;  and  deny  that  it  is  illegally  imprisoned, 
detained,  or  restrained  of  its  liberty;  and  deny  that,  by 
reason  of  my  custody  thereof,  it  is  subjected  to  unfit, 
improper,  or  harmful  influences. 

I  admit  that  said  child  is  of  tender  years;  but  allege 
that  I  am  its  mother,  and  that  said  child  is  of  that  tender 
age  at  which  the  care  and  control  of  a  mother  is  especially 
needed.' 

Wherefore  your  respondent  prays  that  the  said  writ  of 
habeas  corpus  be  dismissed.  

Dated ,  19—. 

[Add  ordinary  verification.] 

Explanatory  notes. — i  As,  "In  the  Matter,"  etc.  sGlve  file  number. 
8  State  reasons,  In  detail,  and  In  separate  paragraphs,  why  the  child 
should  remain  where  It  is;  the  financial  ability  of  Its  custodians  to 
provide  for  its  maintenance,  support,  and  education;  reasons  why  the 
child's  father  should  not  have  Its  custody;  and  any  other  facts  show- 
ing that  the  welfare  of  the  child  will  be  promoted  by  leaving  It  In 
respondent's  custody.  Or,  if  the  custody  is  denied,  say:  "In  obedience 
to  the  within  [or  annexed]  writ,  I  certify  and  return  that  neither  at 
the  time  of  the  allowance  of  said  writ,  nor  at  any  time  since,  has  the 

said been  in  my  custody;  that  at  no  time  have  I  imprisoned  the 

said ,  or  restrained  him  of  his  liberty;  and  that  he  is  not  now  im- 
prisoned or  restrained  by  me;  wherefore  I  can  not  have  his  body  before 
the  judge  of  the  court,  as  by  said  writ  I  am  commanded." 
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§  62.    Relation  confidential. 

The  relation  of  guardian  and  ward  is  confidential,  and 
is  subject  to  the  provisions  of  the  title  on  trust. — Kerr's 
Cyc.  Civ.  Code,  §  250. 

ANALOGOUS  AND  IDENTICAL  8TATUTES. 

The  *  indicates  identity. 
Montana*— Revised  Codes  of  1907,  section  3787. 

North  Dakota* — Compiled  Laws  of  1913,  section  4466. 

8outh  Dakota* — Compiled  Laws  of  1913,  section  2647. 

§  63.    Onardian  is  nnder  direction  of  court 

In  the  management  and  disposition  of  the  person  or 
property  committed  to  him,  a  guardian  may  be  regulated 
and  controlled  by  the  court. — Kerr's  Cyc,  Civ.  Code, 
§251. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Kansas — General  Statutes  of  1915,  sections  5050,  6107. 
Montana* — Revised  Codes  of  1907,  section  3788. 
North  Dakota* — Compiled  Laws  of  1913,  section  4467. 
Oklahoma^— Revised  Laws  of  1910,  section  3330. 
South  Dakota*— Compiled  Laws  of  1913,  section  2648. 

§  64.    Death  of  a  joint  guardian. 

On  the  death  of  one  of  two  or  more  joint  guardians, 
the  power  continues  to  the  survivor,  until  a  further  ap- 
pointment is  made  by  the  court. — Kerr's  Cyc.  Civ.  Code, 
§252. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona*— Revised  Statutes  of  1913,  paragraph  1126. 
Montana* — Revised  Codes  of  1907,  section  3789. 
North  Dakota*— Compiled  Laws  of  1913,  section  4468. 
Oklahoma*— Revised  Laws  of  1910,  section  3336. 
South  Dakota*— Compiled  Laws  of  1913,  section  2649. 
Utah — Compiled  Laws  of  1907,  section  3987. 

§  66.    Removal  of  guardian. 

A  guardian  may  be  removed  by  the  superior  court  for 
any  of  the  following  causes : 

1.  For  abuse  of  his  trust  ; 

2.  For  continued  failure  to  perform  its  [his]  duties ; 
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3.  For  incapacity  to  perform  its  [Ms]  duties; 

4.  For  gross  immorality ; 

5.  For  having  an  interest  adverse  to  the  faithful  per- 
formance of  his  duties ; 

6.  For  removal  from  the  state ; 

7.  In  the  case  of  a  guardian  of  the  property,  for  insol- 
vency ;  or, 

8.  When  it  is  no  longer  proper  that  the  ward  should  be 
under  guardianship. — Kerr's  Cyc.  Civ.  Code,  %  253. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — ^Reyised  Statutes  of  1913,  paragraph  1127. 
Montana* — ^Reyised  Codes  of  1907,  section  3790. 
New  Mexico — Statutes  of  1915,  section  2556. 
North  Dakota* — Compiled  Laws  of  1913,  section  4469. 
Oklahoma*— Revised  Laws  of  1910,  section  3337. 
South  Dakota* — Compiled  Laws  of  1913,  section  2650, 
UUh-^ompiled  Laws  of  1907,  section  3991. 

§  66.    Ouardian  appointed  by  parent,  how  superseded. 

The  power  of  a  guardian  appointed  by  a  parent  is 
superseded : 

1.  By  his  removal,  as  provided  by  section  two  hundred 
and  fifty-three; 

2.  By  solemnized  marriage  of  the  ward ;  or, 

3.  By  the  ward^s  attaining  majority. — Kerr's  Cyc.  Civ. 
Code,  %  254. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — ^Reyised  Statutes  of  1913,  paragraph  1128. 
Montana** — ^Revised  Codes  of  1907,  section  3791. 
North  Dakota* — Compiled  Laws  of  1913,  section  4470. 
Oklahoma* — ^Revised  Laws  of  1910,  section  333S. 
South  Dakota* — Compiled  Laws  of  1913,  section  2651. 
Utah— Compiled  Laws  of  1907,  section  3996. 

§  67.    Suspension  of  power  of  guardian. 

The  power  of  a  guardian  appointed  by  a  court,  is 
suspended  only : 
1.  By  order  of  the  court;  or, 
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2.  If  the  appointment  was  made  solely  because  of  the 
ward 's  minority,  by  his  attaining  majority ;  or, 

3.  The  guardianship  over  the  person  of  the  ward,  by 
the  marriage  of  the  ward. — Kerr's  Cyc.  Civ.  Code,  §  255. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
The  *  Indicates  identity. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  1129. 
Montana*— Revised  Codes  of  1907,  section  3792. 
North  Dakota* — Compiled  Laws  of  1913,  section  4471. 
Oklahoma*— Revised  Laws  of  1910,  section  3339. 
South  Dakota*— Compiled  Laws  of  1913,  section  2652. 

§  68.    Release  by  ward. 

After  a  ward  has  come  to  his  majority,  he  may  settle 
accounts  with  his  guardian,  and  give  him  a  release,  which 
is  valid  if  obtained  fairly  and  without  undue  influence. — 
Kerr's  Cyc,  Civ.  Code,  §  256. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Montana* — ^Revised  Codes  of  1907,  section  3793. 
North  Dakota*— Compiled  Laws  of  1913,  section  4472. 
Oklahoma* — Revised  Laws  of  1910,  section  3340. 
South  Dakota* — Compiled  Laws  of  1913,  section  2653. 
Uteh*— Compiled  Laws  of  1907,  section  3997. 

§69.    Guardian's  discharge. 

A  guardian  appointed  by  a  court  is  not  entitled  to  Ms 
discharge  until  one  year  after  the  ward's  majority. — 
Kerr's  Cyc.  Civ.  Code,  §  257. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Hawaii— Revised  Laws  of  1915,  sections  3042,  3043. 

Montana* — ^Revised  Codes  of  1907,  section  3794. 
North  Dakota* — Compiled  Laws  of  1913,  section  4473. 
Oklahoma*— Revised  Laws  of  1910,  section  3341. 
South  Dakota*— Compiled  Laws  of  1913,  section  2654. 
Utah* — Compiled  Laws  of  1907,  section  3998. 
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ICINORS  AND  THEIR  CU8TODT,  aUABDIANS,   OOMMITlffENT.  HABEAS 

CORPUS.  AND  CONTRACTS. 


1.  Kinds  of  suardlaDfl. 

2.  Rifl^ht  to  guardianship  and  appoint* 

ment. 

(1)  Natural  right  of  parents. 

(2)  Deprivation  of  custody. 

(3)  Regaining  of  custody. 

(4)  Abandonment. 

(5)  Where   parents   are   living 

apart. 

(6)  Appointment  of  guardian  and 

bond. 

(7)  Jurisdiction  of  courts. 

(8)  Illegitimate   children. 

(9)  Joint  guardianship. 

(10)  Collateral  attack  on  appoint- 

ment. 

(11)  Appeal  and  trial  de  novo. 
8.  Testamentary  guardian. 

(1)  In  general. 

(2)  Quardlaa   appointed   by 

deed  is. 

(3)  Mother's  Incapacity  to  ap« 

point. 

(4)  Mother's  consent  to  father's 

appointment. 

(5)  Welfare  of  chUd. 

(6)  Powers  of.    Validity  of  acts. 

4.  Commitment  of  Infants. 

(1)  Juvenile  court  law. 

(2)  Nature  of  proceedings. 

(3)  Abandonment. 

(4)  Welfare  of  child. 

(6)  Jurisdiction  of  courts. 

(6)  Procedure.  '    * 

(7)  Award  of  custody  in  divorce 

proceedings. 

(8)  Guardianship  and  adoption. 

(9)  Habeas  corpus  if  Jurisdiction 

is  lacking. 

5.  Habeas  corpus  for  custody  of 

children. 

(1)  Habeas  corpus  ^as  a  remedy. 

(2)  Nature  of  proceeding. 


(8)  Return  to  writ 

(4)  Jurisdiction  of  courts.    Tem- 

porary order. 

(5)  What  matters,  only,  will  be 

considered. 
6.  Welfare  of  Infant  controls. 

(1)  Cardinal  principle. 

(2)  Matters  to  be  considered. 
(8)  Legal  presumption. 

(4)  Right  of  parent  to  yield, 

when. 

(5)  Discretion  of  court. 

f.  Awarding  child  to  proper  custody 

(1)  Right  to  custody. 

(2)  Parents'  right  in  general. 
(8)  Father's  right  to  custody. 

(4)  Mother's  right  to  custody. 

(5)  Change  of  custody. 

(6)  Attacking  adoption  proceed- 

ings. 

(7)  Attacking  guardianship  pro- 

ceedings. 

(8)  Discharge    and   dismissal   of 

writ. 

(9)  iP'ormer   adjudication   as   res 

judicata. 

(10)  Writ  of  prohibition. 

t.  Appeal  in  habeas  corpus  proceed- 
ings. 

(1)  Appealability  of  Judgment. 

(2)  Dismissal  of  appeal. 

(3)  Trial  de  novo. 

(4)  Effect  of  giving  supersedeas 

bond. 
(6)  Review. 
9.  Marriage  of  minor. 

10.  Contempt  of  court. 

11.  Contracts  of  minors. 

(1)  Minority  in  general. 

(2)  C^ontracts,  generally. 

(3)  Conveyance  or  deed  by 

Indian. 

(4)  Joinder  of  guardian. 

12.  Actions. 


1.  Kinds  of  guardians. — ^At  common  law  there  were  four  kinds  of 
guardians,  namely:  1.  By  nature;  2.  For  nurture;  3.  In  Socage;  and 
4.  In  chivalry. — Lord  v.  Hough,  37  Cal.  657,  660.  But,  here,  guardians 
are  either  general  or  special;  a  general  guardian,  in  this  state,  being 
a  guardian  of  the  person,  or  of  all  the  property  of  the  ward,  or 
both;  and  every  other  being  a  special  guardian. — See  Ciyil  Code  of 
California,  5§  23S,  239,  240.  The  guardianship  by  nature  extends  only 
to  the  custody  of  the  person  of  the  ward,  and  not  to  his  property. 
To  entitle  the  guardian  to  manage  the  property  of  his  ward,  he  must 
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be  duly  appointed  by  some  oompetent  authority.  So  snardlanship  by 
nurture  extends  only  to  the  person,  and  determines  when  the  infant 
arrives  at  the  age  of  fourteen. — ^Kendall  v.  MlUer,  9  CaL  691,  692..  If 
a  father  abandon  his  child  under  the  age  of  fourteen,  he  forfeit£  his 
guardianship,  and  can  no  longer  claim  custody  of  the  child. — In  re 
Vance,  92  Cal.  196,  28  Pac.  229.  One  who  wrongfully  Intermeddles 
with  the  property  of  an  infant  is  sometimes  held  by  equity  as  a 
guardian,  but  only,  as  in  the  case  of  an  administrator  de  son  tort,  for 
the  purpose  of  accounting;  he  acquires  none  of  the  rights  of  a 
guardian.-— Aldrich  ▼.  Willis,  66  Cal.  81,  86. 

REFERENCES. 

Guardian  ad  litem.  See  note  post,  on  guardians  ad  litem,  following 
f  1076. 

2.  Right  to  guardianship  and  appointment. 

(1)  Naturai  right  of  parents. — ^While  either  one  of  them  is  compe- 
tent, and  not  unsuitable,  parents  are  absolutely  entitled  to  the  guard- 
ianship of  their  minor  children,  and  the  surrender  of  the  right  may  be 
made  only  in  the  manner  prescribed  by  statute. — ^Application  of  Martin, 
29  Ida.  716,  161  Pac.  673.  Prima  facie  a  parent  Is  presumed  to  be 
competent,  and  he  is  entitled  to  have  the  custody  of  his  child  unless 
found  by  the  court  to  be  incompetent — Bell  v.  Krauss,  169  Cal.  387, 
146  Pac.  874.  The  right  of  a  parent  to  the  custody  and  control  of  a 
child  is  not  an  absolute  and  uncontrollable  right,  like  a  right  in  prop- 
erty,  and  will  never  be  enforced  when  it  is  api>arent  that  its  enforce- 
ment is  against  the  beet  interests  and  happiness  of  the  child. — People 
(ex  rel.  Broxholm)  v.  Parks,  67  Colo.  468,  141  Pac.  994.  The  law  gives 
to  a  father  the  paramount  right  to  the  custody  of  his  minor  child; 
this  right,  however,  is  not  absolute,  but  qualified,  and  must  bend  to 
whatever  may  be  found  to  be  for  the  best  permanent  interest  of  the 
child;  neither  the  father  nor  the  mother  has  any  rights  that  can  be 
allowed  to  militate  seriously  against  the  welfare  of  the  childj  where 
a  child's  mother  died  within  a  few  days  after  its  birth,  and  the  father, 
in  a  few  years,  married  again,  and  sought  the  custody  of  his  child,  as 
against  maternal  relatives,  with  whom  he  had  left  it,  he  has  a  para- 
mount right,  where  all  the  parties  concerned  are  of  excellent  character, 
and  are  able,  willing,  and  ready  to  do  what  they  think  best  for  the 
child's  welfare,  and  the  father's  contract  consenting  that  the  maternal 
relatives  might  have  custody  of  the  child  should  have  little  weight 
against  the  contention  of  the  father,  where  it  does  not  appear  that 
he  unqualifiedly  surrendered  his  custody  and  control  by  such  contract. 
— Haglund  v.  Egge  (S.  D.),  171  N.  W.  212.  It  is  the  right  of  a  father, 
in  the  discharge  of  his  duty  as  such,  to  designate  such  teachers,  in 
either  morals,  religion,  or  literature,  as  he  shall  deem  best  calculated 
to  impart  correct  instruction  to  his  child,  and  no  teacher,  in  either 
religion  or  any  other  branch  of  education,  has  any  authority  over  the 
child,  except  what  he  desires  from  Its  parent  or  guardian. — In  re 
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Guertlh'8  Child,  5  Alaska,  1,  2.  The  father  of  minor  children  is  entitled 
to  their  guardianship,  if  he  Is  competent  to  transact  his  own  business 
and.  is  not  otherwise  unsuitable  for  that  trust. — ^In  re  Guardianship  o£ 
Crocheron;  Crocheron  v.  Babington,  16  Ida.  441,  445,  33  L.  R.  A. 
(N.  S.)  868,  101  Pac.  741.  Unless  a  mother  is  shown  to  be  unfit  to 
have  the  custody  of  her  child,  the  fact  that  some  one  else  is  appointed 
guardian,  even  of  the  child's  person,  does  not  impair  her  right  to  have 
this  custody. — In  re  Brown,  98  Kan.  663,  159  Pac.  405.  The  mother 
of  a  child  under  fourteen  is  entitled  to  the  child's  custody,  if  she 
has  not  abandoned  it,  and  is  not  unfit  by  reason  of  dissoluteness, 
immorality,  unwillingness  to  labor,  or  something  else  not  including 
poverty.— In  re  Mathews'  Estate,  174  Cal.  679,  164  Pac.  8.  The  natural 
right  of  the  mother  to  the  custody  of  a  child,  six  years  old,  is  not 
completely  annulled  by  a  divorce  decree  awarding  such  custody  to 
the  father;  and  on  the  father's  subsequent  death  it  revives. — Purdy  v. 
Ernst,  93  Kan.  157,  160,  143  Pac.  429.  There  is  no  error  committed 
in  awarding  the  custody  of  an  infant  daughter  to  her  father,  the 
mother  being  dead,  where  his  unfitness  to  have  such  custody  and 
guardianship  of  his  child  is  not  established  by  clear  and  convincing 
evidence. — In  re  Underwood,  103  Kan.  505,  175  Pac.  380;  In  re  Meyer, 
103  Kan.  671,  175  Pac.  975.  In  the  appointment  of  a  guardian  for  an 
infant  the  latter's  welfare  is  the  first  consideration;  it  alone,  however, 
will  not  prevail  over  the  father's  natural  and  legal  right  to  the  guardian- 
ship.—In  re  Moore's  Estate  and  Guardianship,  179  Cal.  302,  176  Pac.  461. 
Where. the  parents  of  a  minor  filed  their  written  waiver  of  their  right  to 
be  appointed  guardian  of  said  minor,  the  court  was  authorized  to  appoint 
another  person,  on  the  day  assigned  to  make  an  appointment,  notwith- 
standing their  telegraphic  withdrawal  of  such  waiver,  sent  the  judge  on 
that  date.— Crosble  v.  Brewer  (Okla.),  158  Pac.  388,  394. 

REFERENCES. 

Denial  of  custody  of  child  to  parent  for  its  well-being. — 41  L.  R.  A. 
(N.  S.)  564. 

(2)  Deprivation  of  custody. — The  father  has  no  absolute  right  to 
deprive  the  mother  of  the  care  and  custody  of  an  Infant  child  simply 
because  he  is  the  father.— State  v.  Beslin,  19  Ida.  185, 191, 112  Pac.  1063. 
Parents  should  not  be  permanently  deprived  of  the  custody  of  their 
children  and  of  the  right  to  act  as  their  legal  guardians,  even  when  the 
conditions  are  such  as  to  make  the  temporary  surrender  of  custody 
necessary,  except  in  strict  accordance  with  the  statutes  and  under 
circumstances  fully  warranting  such  drastic  action. — ^Application  of 
Martin,  29  Ida.  716,  161  Pac.  573.  It  is  only  where  the  legal  right  of 
the  parent  to  the  custody  of  his  child  is  not  clear  that  the  child  can  be 
committed  to  the  custody  of  another  on  the  ground  of  welfare;  if  the 
parent  is  competent  to  transact  his  or  her  own  business,  and  is  not 
otherwise  unsuitable,  the  custody  of  the  child  is  not  to  be  given  to 
another. — Jain  v.  Priest,  30  Ida.  273,  164  Pac.  364.    The  fact  may  be 
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that  the  child's  finanoial  interest  tends  to  its  heing  left  in  the  custody 
of  somebody  other  than  the  father,  but  the  law  will  not  recognize 
this  as  a  reason  for  depriving  a  father  of  his  child. — Matter  of  Schwartz, 
171  Cal.  633,  164  Pac.  304.  A  parent,  not  shown  to  be  unfit  personally 
to  care  for  his  infant  daughter,  can  not  be  deprived  of  the  child  merely 
because  others,  who  have  her  in  their  custody,  are  strongly  attached 
to  her  and  are  fit  persons  to  rear  her. — ^Zeigler  v.  Dusto,  103  Kan.  901, 
176  Pac.  974.  A  statute  declaring  that  when  certain  designated  facts 
exist  in  relation  to  a  minor  child  that  child  becomes  an  abandoned 
child,  must  be  strictly  construed  and  is  to  be  applied  in  those  cases 
only  where  the  existence  of  those  facts  and  conditions  is  shown  and 
upon  such  a  showing  only  is  a  court  justified  in  making  a  decree  or  an 
order  whereby  the  natural  relation  between  parent  and  child  is  de- 
stroyed.— Petition  of  Kelly,  25  Cal.  App.  661,  667,  145  Pac.  166. — The 
transfer  of  the  natural  right  of  parents  to  the  care  and  custody  of 
their  children  was  a  proceeding  unknown  to  the  common  law,  and 
repugnant  to  its  principles,  and  it  had  its  origin  in  the  civil  law^,  and 
exists  in  California  only  by  virtue  of  statute. — Petition  of  Kelly,  25 
Cal.  App.  651,  657,  145  Pac.  156.  A  child's  custody  should  not  be 
awarded  to  a  stranger,  rather  than  its  mother,  merely  upon  proof 
that  better  material  advantages  will  be  secured  to  it. — Buchanan  v. 
Buchanan,  93  Kan.  613,  144  Pac.  840.  Where  the  mother  is  a  fit  and 
proper  person  to  control  the  custody  and  education  of  a  minor  child, 
it  is  entirely  without  the  province  of  the  probate  court  to  substitute 
its  Judgment  for  hers,  and  determine  that  she  Is  not  properly  educating 
the  child  for  a  calling  for  which  the  court  believes  it  has  a  natural 
talent. — ^In  re  McSwain's  Estate,  McSwain  v.  Craycroft,  176  Cal.  280, 
160  Pac.  117,  120.  The  probate  court,  although  vested  by  section  1747, 
Cal.  Code  Civ.  Proc,  with  power  to  determine  what  may  be  necessary 
or  convenient  for  a  minor  and  its  interests,  is  not  authorized  to 
disregard  a  mother's  paramount  right  under  section  1761,  Code  of 
Civil  Procedure,  merely  because  the  child  was  in  a  suitable  and 
comfortable  home,  and  its  inheritance  managed  by  trustee. — In  re 
Wise's  Estate  (Cal.),  177  Pac.  277,  279.  The  probate  court  may  not, 
by  merely  refusing  letters  of  guardianship  to  any  one,  deprive  the 
mother  of  a  minor  child  of  a  right  to  the  society  of  her  child  and  the 
direction  of  his  life  during  minority,  which  is  recognized  as  a  natural 
privilege  and  is  secured  to  her  by  solemn  enactment. — In  re  Wise's 
Estate  (Cal.),  177  Pac.  277,  279.  In  a  suit  by  parents  for  the  custody 
of  their  child  the  defendant  can  not  withhold  such  custody  on  the 
ground  of  the  child's  having  been  given  to  him;  "a  human  being  can 
not  be  made  the  subject  of  a  gift"— Harrison  v.  Harker,  44  Utah  641, 
142  Pac.  716.  A  decree  which  judicially  strips  the  parents  of  the  then 
present  right  to  the  guardianship,  care,  custody  and  control  of  the 
child,  may  yield  to  circumstances,  on  the  court's  being  made  to  become 
satisfied  at  a  proper  hearing.  The  past  failure  of  a  parent  to  provide 
for  his  child  is  not  conclusive  of  his  future  disposition  and  ability 
in  that  respect.— Guardianship  of  Michels,  170  Cal.  339,  149  Pac.  587. 
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(3)  Regaining  of  custody. — ^When  a  father  is  depriyed  of  the  custody 
and  control  of  a  minor  child  without  knowledge  of  any  proceeding 
In  that  behalf  and  without  a  hearing,  he  is  entitled  to  be  relieved  from 
the  judgment  or  order  taken  against  him  because  of  surprise  and 
through  his  excusable  neglect. — Bell  y.  Krauss,  169  Cal.  387,  146  Pac. 
874.  If  the  father  of  a  child,  haying  placed  the  latter  in  care  of  his 
aunt,  endeayors  to  get  it  back,  and  during  the  period  of  these  endeayors, 
admits  to  somebody  that  he  would  allow  the  aunt  to  keep  the  child  if 
he  was  paid  a  certain  amount  of  money,  the  statement  does  not  of 
itself  show  him  to  be  an  unfit  person  to  haye  the  child's  custody. — 
Matter  of  Schwartz,  171  Cal.  633,  164  Pac.  304.  A  man  may,  on  the 
death  of  his  wife,  leaye  their  one-year-old  daughter  in  the  custody  of 
his  mother,  and  yet,  being  himself  an  unobjectionable  person,  be 
entitled  to  haye  her  restored  to  him  subsequently. — ^In  re  MorhofTs 
Guardianship  (Cal.),  178  Pac.  294.  Where  a  father  of  seyeral  children, 
upon  a  petition  filed  by  an  official  of  a  children's  home,  has  been 
deprived  of  their  custody,  by  an  order  of  the  county  court,  and  such 
home  has  awarded  the  children  to  third  persons  who  haye  adopted 
them,  the  father  may  afterwards,  upon  the  filing  of  a  proper  petition, 
showing  that  he  is,  at  the  time,  a  proper  person  to  have  the  care  of 
the  children,  have  the  judgment  of  the  county  court  vacated,  and  the 
care  and  custody  of  the  children  restored  to  him;  and  notice*  of  the 
father's  petition  is  sufficient  if  given  to  the  home  alone. — ^In  re 
Skowron  (S.  D.),  172  N.  W.  806.  Where  the  father  of  two  infant 
children  upon  the  death  of  their  mother,  placed  them  under  an  agree- 
ment with  her  mother  and  the  father  afterwards  married  and  sought 
the  custody  of  his  children,  he  is,  if  a  fit  and  proper  person,  entitled 
thereto,  notwithstanding  the  agreement;  that  is  not  controlling. — 
Wood  v.  Shaw,  92  Kan.  70, 139  Pac.  1165.  Where  an  illegitimate  minor 
child  has  been  legally  adopted  by  a  person  other  than  its  mother, 
such  person  has  full  right  and  power  to  its  custody  and  control,  and 
there  is  no  statute  giving  the  mother  the  right  to  recover  such  custody 
and  control  other  than  by  a  proceeding  based  upon  the  charge  that 
such  person  is  unfit  to  have  its  care,  and  a  petition  which  contains 
no  such  allegation  is  not  sufficient  to  give  the  court  jurisdiction  to 
restore  her  child  to  her. — State  (ex  rel.  S.  D.  C.  H.  Soc.)  v.  Kelley, 
32  S.  D.  626,  143  N.  W.  963.  The  mother  of  an  illegitimate  minor 
child  ceases  to  have  the  rights  of  a  parent  over  the  custody  and  control 
of  such  child  after  its  legal  adoption  by  another  person  and  can  not 
invoke  the  jurisdiction  of  the  county  court  under  the  rights  given  by 
chapter  28,  PoL  Code,  to  regain  such  custody  and  control. — State 
Cex  rel.)  S.  D.  C.  H.  Sac.  t.  Kelley,  32  S.  D.  626,  143  N.  W.  953.  In  a 
case  when,  by  the  request  of  the  mother,  a  newly  bom  child  of  unmar- 
ried persons  had  been  given  to  a  respectable  and  responsible  man  and 
wife,  who  thereupon  had  informally  adopted  it,  the  parents  of  the 
child  intermarried  and  then  demanded  the  child's  return.  Suit  was 
instituted  over  the  refusal  of  the  demand.    Both  parties  were  fairly 
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well*to-do  in  drcumstancefl  and  means  of  living.  The  court  awarded 
the  child  to  the  parents. — ^Harrison  t.  Harker,  44  Utah  541»  142  Pac.  716. 
On  the  application  of  parents  to  have  the  custody  of  a  child  restored 
to  them,  after  abandonment  proceedings,  the  applicants  are  entitled 
to  their  day  in  court  and  to  be  allowed  to  make  such  a  showing  for 
the  recovery  of  their  oftspring  as  they  may  be  able  to  make. — Guard- 
ianship of  Michels,  170  Cal.  339, 149  Pac.  687. 

(4)  Abandonment. — To  constitute  an  abandonment  of  a  minor  child 
within  the  purview  of  section  224,  Civil  Code,  it  must  appear  by  clear 
and  indubitable  evidence  that  there  has  been  by  the  parents  a  giving 
up  or  total  desertion  of  the  minor  and  an  absolute  relinquishment  of 
its  custody  and  control  and  a  laying  aside  of  all  care  for  it  by  its 
parents. — ^Petition  of  Kelly,  25  Cal.  App.  661,  668,  146  Pac.  166.  Aban- 
donment within  the  purview  of  section  224,  Civil  Code,  is  a  question 
of  intention,  and  the  intention  on  the  part  of  a  parent  to  abandon  a 
minor  child  must  be  shown  by  a  clear,  unequivocal,  and  decisive  act 
of  the  party — ^an  act  done  that  shows  a  determination  not  to  have  the 
benefit  of  the  right  to  which  he  is  entitled. — Petition  of  Kelley,  26  Cal. 
App.  661,  659,  146  Pac.  156.  When  a  woman  dies  a  few  days  after 
giving  birth  to  a  child  and  the  father  asks  his  aunt  (who  is  aunt  also 
of  the  deceased)  to  take  the  infant  and  raise  it,  he  having  no  home, 
the  aunt  can  not  retain  the  custody  of  the  child  when  its  father  subse- 
quently has  a  home  and  desires  to  resume  possession  of  it;  these 
facts  showing  no  indention  on  his  part  to  abandon  the  child. — Matter 
of  Schwartz,  171  CaL  633,  164  Pac.  304.  The  question  as  to  whether 
an  illegitimate  child  has  been  abandoned  by  its  mother  is  one  of  fact; 
and  it  must  be  determined,  not  merely  by  her  objection  to  an  adoption, 
but  by  reference  to  all  the  facts  of  the  case. — In  re  Potter,  85  Wash.  617, 
149  Pac.  23.  The  mere  failure  of  the  parents  to  contrH>ute  to  the 
support  and  maintenance  of  a  minor  child  while  it  is  in  the  care  and 
custody  of  a  third  party,  for  a  period  of  one  year,  does  not  itself 
constitute  abandonment  within  the  purview  of  the  statute. — Petition 
of  Kelly,  25  Cal.  App.  661,  658,  145  Pac.  156. 

(5)  Where  parents  are  living  apart. — ^The  superior  court  of  the 
county  in  which  an  application  is  made  by  a  father,  who  lives  apart 
from  his  wife  though  not  divorced  from  her,  to  be  appointed  guardian 
for  one  of  their  minor  children,  is  not  without  Jurisdiction  to  award 
the  custody  of  the  minor,  because  of  the  latter's  residence  with  its 
mother  in  another  county,  where  the  father  resides  in  the  oounty  in 
which  he  makes  application. — Cole  v.  Superior  Court,  28  CaL  App.  1, 
151  Pac.  169.  The  California  statute,  relating  to  the  appointment  of 
guardians  for  minor  children  whose  parents  live  apart,  although  not 
divorced,  does  not  require  an  "action"  to  be  instituted;  the  prerequisite 
of  the  statute  is  that  an  "application"  shall  be  made  by  one  of  the 
spouses. — Cole  v.  Superior  Court,  28  Cal.  App.  1,  161  Pac.  169.  Under 
the  Califomia  statute,  relating  to  the  appointment  of  guardians  for 
minor  children,  whose  parents  live  apart,  although  not  divorced,  the 
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petition  by  a  father  for  letters  of  guardianship  and  the  answer  of 
the  mother  filed  thereto,  praying  for  a  denial  of  the  petition  and  award 
of  custody  to  her,  is  an  "application"  as  that  term  is  used  in  the 
statute. — Cole  v.  Superior  Court,  28  Cal.  App.  1,  151  Pac.  169.  If,  after 
a  separation  between  husband  and  wife,  the  former  goes  to  where  the 
latter  is  living  and  takes  away  the  minor  children,  notifying  her  in 
writing  of  what  he  has  done  and  inviting  her  to  return  to  the  family 
home,  she  can  require  no  further  notice  on  his  petitioning  the  court 
to  be  appointed  guardian. — In  re  Morehouse,  176  Cal.  634,  169  Pac.  366. 

(6)  Appointment  of  guardian  and  bond. — Under  the  preferential  par- 
ental right  declared  in  section  1751,  Code  Civ.  Proc,  the  court  is 
bound  to  appoint  as  its  guardian  the  mother  of  a  minor  under  the 
age  of  14  years,  whom  it  has  found  to  be  competent,  and  not  shown 
to  be  a  dissolute  or  immoral  person,  and  not  to  have  abandoned  her 
child,  and  the  injunction  as  to  the  consideration  due  to  the  welfare 
of  the  child  in  section  246,  Civil  Code,  must  be  deemed  subordinate 
to  such  preferential  right. — ^In  re  Matthews,  174  Cal.  679,  683,  164 
Pac.  8.  If  a  suitable  and  proper  person  is  chosen  by  a  child  over 
fourteen  years  of  age  to  be  his  guardian,  such  person  is  entitled  to  the 
appointment.  The  court's  discretion  has  reference  only  to  whether 
the  person  chosen  Is  proper  and  suitable. — Guardianship  of  Kirkman, 
168  Cal.  688,  144  Pac.  745.  A  child  shown  to  have  an  interest  in 
property  of  his  deceased  mother,  in  the  hands  of  the  administrator  of 
the  latter's  estate,  can  not  be  said  to  have  no  property,  so  that  no 
necessity  for  the  appointment  of  a  guardian  arises. — Guardianship  of 
kirkman,  168  Cal.  688,  144  Pac.  745.  Section  1747  of  the  Code  of  Civil 
Procedure  does  not  make  notice  to  the  father  jurisdictional  in  pro- 
ceedings to  appoint  a  guardian  for  the  person  and  estate  of  a  child. — 
In  re  MorhofF's  Guardianship  (Cal.),  178  Pac.  294.  If  an  infant  over 
sixteen  years  of  age  selects  as  a  guardian  a  person  who  receives  the 
court's  approval,  appointment  must  be  made  accordingly. — ^Estate  of 
McSwain,  176  Cal.  280,  168  Pac.  117.  The  right  of  a  guardian  to  the 
custody  of  his  infant  ward  is  subject  to  the  same  limitations  as  that 
of  a  parent,  and  the  issuance  of  letters  of  guardianship  on  an  ex  parte 
application  is  not  such  an  adjudication  of  that  right  as  concludes  the 
court  from  taking  such  custody  away  from  the  guardian  in  the  interest 
of  the  ward's  welfare. — People  v.  Bolton,  27  Colo.  App.  39,  146  Pac.  489. 
The  statute  confers  upon  a  guardian  no  greater  right,  power  or  duty 
over  the  ward  than  the  parents  had,  at  common  law  and  under  the 
statute,  to  the  custody  and  control  of  their  offspring. — People  v. 
Bolton,  27  Colo.  App.  39,  146  Pac.  489.  The  order  of  court  appointing 
a  guardian,  selected  by  an  infant  on  becoming  14,  constitutes  an 
approval  of  the  selection,  unless  it  can  be  shown  that  the  court 
abused  its  discretion. — ^Estate  of  Merklejohn,  171  Cal.  247,  152  Pac.  734. 
The  father  or  mother  of  a  child  under  fourteen  years  has  a  preferen- 
tial right  to  be  appointed  guardian,  which  preferential  right  the 
appointing  court  must  recognize  and  give  effect  to,  unless  the  parent 
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Is  found  incompetent,  or  has  knowingly  and  wilfully  abandoned  the 
child,  or  has  failed  to  support  it  when  able  to  do  so. — In  re  Moore's 
Estate  and  Guardianship,  179  Cal.  302,  176  Pac.  461.  The  right  of  a 
parent  to  his  or  her  child  is  paramount  over  that  of  its  cherishing 
friends  or  kinsfolk,  regardless  of  the  question  of  the  material  advan- 
tages of  the  child,  unless  the  parent  has  abandoned  it,  or  is  shown 
to  be  an  Improper  person,  or  to  be  financially  unable  to  give  the  child 
support — In  re  Wise's  Estate  (Cal.),  177  Pac.  277.  In  the  selection 
of  a  guardian  for  an  Infant  under  14  years  of  age  preference  is  to  be 
given  to  the  father  or  mother,  if  he  or  she  is  competent  to  discharge 
the  duties.  The  parents  are  entitled  to  the  appointment  if  competent, 
and  the  proof  of  incompetency  must  be  strong  to  disentitle  them. — 
Guardianship  of  Mathews,  169  Cal.  26, 145  Pac.  503.  The  commissioner 
in  Alaska  can  not  appoint  a  guardian  for  a  minor  over  14  years  of  age 
except  in  the  manner  provided  in  the  statute,  the  requirements  therein 
being  that  the  minor  must  reside  within  the  district  and  have  failed 
to  nominate  a  guardian  approved  by  the  commissioner,  or,  having  been 
cited  by  the  commissioner,  refused  to  nominate  an  acceptable  person. 
—White  V.  White  Co.,  4  Alaska  317,  325.  The  wishes  of  the  deceased 
mother  expressed  shortly  before  her  death,  naming  a  relative  as  the 
one  she  wishes  to  have  possession  of  her  minor  child,  where  the  father 
is  living,  will  not  authorize  the  appointment  of  a  stranger  as  its  general 
guardian,  though  the  child's  possession  was  given  to  such  relative. — 
Parker  v.  Lewis,  46  Okla.  807,  815,  147  Pac.  310.  It  is  settled  law  in 
this  state  that  the  father  or  mother  of  a  minor  child  under  the  age  of 
fourteen  years  has  a  preferential  right  to  be  appointed  its  guardian, 
and  the  court  must  recognize  this  right  and  appoint  the  parent  unless 
it  finds  that  such  parent  is  incompetent,  or  has  knowingly  or  wilfully 
abandoned  the  child,  or,  having  the  ability  to  do  so,  has  failed  to 
maintain  it. — In  re  Moore's  Estate  and  Guardianship,  179  Cal.  302,  176 
Pac.  461,  462.  An  order  denying  the  application  of  a  father  of  a 
minor  child  under  fourteen  years  of  age,  and  appointing  the  guardian 
named  In  the  will  of  his  divorced  wife,  the  mother  of  the  child,  must 
be  reversed,  where  the  court  failed  to  find  that  the  father  was  incom- 
petent, and  where  an  assumed  finding  that  he  had  abandoned  and  had 
failed  to  maintain  the  child,  was  unsupported  by  the  evidence. — In  re 
Moore's  Estate  and  Guardianship,  179  Cal.  302,  176  Pac.  461,  462.  In 
the  absence  of  a  showing  that  the  mother  was  not  a  suitable  and 
proper  person,  her  appointment  as  guardian  of  the  persons  and 
property  of  her  children  upon  the  death  of  their  father,  was  proper. 
— Guardianship  of  Hogen,  Studebaker  v.  Hogen,  104  Wash.  265,  176 
Pac.  339,  340.  Where  the  mother  was  a  suitable  and  proper  person, 
and  there  was  no  showing  to  the  contrary,  a  determination  of  the 
court  that  it  was  for  the  best  interests  of  her  minor  children  that  she 
should  be  appointed  their  guardian  was  correct. — Guardianship  of 
Hogen,  Studebaker  v.  Hogen,  104  Wash.  265,  267,  176  Pac.  339. 
Where  the  fftther  of  two  nUnor  children  left  his  property  in  trust 
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for  their  benefit  until  they  became  of  age,  and  the  record  discloses 
no  estate  belonging  to  them,  the  appointment  of  a  guardian  of  their 
estate  is  improper. — Guardianship  of  Hogen,  Studebaker  ▼.  Hogen,  104 
Wash.  265,  267,  176  Pac.  339.  Where  a  parent  relinquishes,  in  favor 
of  his  father,  his  preference  right  to  appointment  as  guardian  of  his 
minor  child  under  14  years  old,  the  grandfather  being  in  all  respects 
a  suitable  person,  is  entitled  to  be  appointed  the  child's  guardian 
rather  than  a  stranger,  however  worthy  of  such  appointment  in  pex^ 
sonal  character,  acting  at  the  instance  of  the  child's  maternal  grand- 
mother, the  mother  being  dead,  not  deciding  as  between  such  grand- 
mother and  the  grandfather. — ^Parker  v.  Lewis,  46  Okla.  807,  813,  147 
Pac.  310.  It  is  not  error  for  a  trial  court,  in  aid  of  the  presumption  that 
minors  were  residents  of  the  county  at  the  time  of  the  appointment  of 
their  guardian,  to  admit  parol  evidence  establishing  such  as  an  undis- 
puted fact.— Rice  v.  Theimer,  45  Okla.  618,  628,  146  Pac.  702.  Under 
the  Alaskan  act  regulating  the  appointment  of  guardians  for  minors, 
which  act  provides,  among  other  things,  that  the  guardian  give  a  bond 
"in  such  sum  as  the  commissioner  shall  order,"  the  guardian  must  give  a 
bond  in  some  amount.  In  such  sum  as  may  be  reasonable  in  all  the  cir- 
cumstances.—White  V.  White  Co.,  4  Alaska  317,  323.  It  Is  statutory  that 
a  guardian  tor  a  minor  may  be  appointed  on  the  petition  of  a  relative, 
or  other  person  in  the  minor's  behalf;  it  Is  also  statutory  that  in 
making  the  appointment  the  court  must  be  guided  by  the  child's  best 
interests;  without  violating  either  statute  the  court  may,  after  hearing 
rival  petitions,  filed  by  the  mother  and  grandmother,  respectively,  of 
the  minor,  appoint  the  father,  on  the  filing  of  his  petition  after  the  sub- 
mission of  the  cause.— In  re  Dillman,  16  Ariz.  328»  326,  146  Pac  143. 

REFERENCES. 

Right  of  parent  to  appointment  as  guardian  of  minor  child. — ^33 
L.  R.  A.  (N.  S.)  868. 

(7)  Jurisdiction  of  courts. — ^In  Oklahoma  the  county  oonrt  alone  has 
Jurisdiction  of  the  appointment  of  guardians  of  minors. — Parker  v. 
Lewis,  46  Okla.  807,  810, 147  Pac.  310.  The  appointment  of  a  guardian 
for  minors  by  the  county  court  imiK>rts  jurisdiction  in  the  court  to  do 
so,  and  it  will  be  inferred  from  the  fact  that  such  an  appointment 
was  made,  that  all  the  facts  necessary  to  vest  the  court  with  Juris- 
diction to  make  the  appointment  had  been  found  to  exist  before  the 
same  was  made.— Hathaway  v.  Hoffman,  63  Okla.  72,  163  Pac.  184,  186. 
Courts  of  equity  possess  a  continuing  Jurisdiction  over  the  custody 
of  children  and  an  inherent  power  to  amend,  modify  or  annul  orders 
of  custody  which  in  their  nature  are  but  temporary,  as  the  welfare  of 
such  children  under  changing  conditions  may  demand. — Stewart  v. 
Stewart,  32  Ida.  180,  180  Pac.  166.  The  superior  courts  after  denying 
an  application  by  a  father  for  the  guardianship  of  the  person  and  estate 
of  his  minor  child,  under  section  1747  of  the  Code  of  Civil  Procedure 
of  California,  providing  when  and  on  what  petition  such  appointments 
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shall  be  made,  may  appoint  tinder  section  214  of  the  Civil  Code  of 
that  state  relating  to  cases  where  the  parents,  although  not  divorced, 
are  living  apart,  and  where  the  custody  of  a  minor  child  may  be 
awarded  to  either  spouse,  upon  his  or  her  application,  that  court  is 
a  court  of  "competent  jurisdiction"  to  make  such  order. — Cole  v. 
Superior  Court,  28  Cal.  App.  1,  151  Pac.  169.  When  a  county  court 
has  once  lawfully  acquired  jurisdiction  of  the  appointment  of  a  guard- 
ian for  a  minor,  its  jurisdiction  can  not  be  lost  except  in  some  pre- 
scribed orderly  way. — Crosble  v.  Brewer  (Okla.)  158  Pac.  388,  392.  The 
power  of  the  court  to  appoint  a  guardian  is  limited  to  cases  "of  minors 
who  have  no  guardian  legally  appointed  by  will  or  deed."  In  re  Guard- 
ianship of  Crocheron,  Crocheron  v^  Babington,  16  Ida.  441,  453,  33 
L.  R.  A.  (N.  S.)  868, 101  Pac.  741.  A  county  court  of  one  county  has  no 
jurisdiction  to  appoint  a  guardian  of  the  person  and  estate  of  a  minor, 
who  is  at  the  time  a  resident  of  another  county. — Leonard  v.  Childers 
(Okla.),  170  Pac.  247. 

(8)  Illegitimate  children. — ^If  the  father  of  a  child,  born  out  of 
wedlock,  openly  acknowledges  being  such  and  pay  the  expenses  of  the 
confinement,  having  previously  made  the  arrangements  therefor,  it  caa 
not  be  said,  after  he  has  married  the  mother,  and  demands  the  child  as 
his,  that  he  makes  out  no  sufficient  claim  to  be  the  child's  father  as  a 
matter  of  law.— Harrison  v.  Harker,  44  Utah  541,  142  Pac.  716. 
Whether  an  Illegitimate  daughter  was  so  recognized  by  her  father 
as  to  constitute  a  general  and  notorious  recognition  of  her  as  his  child 
is  a  question  of  fact— Amdt  v.  Amdt,  101  Kan.  497^  167  Pac.  1055. 

REFERENCES. 
Regaining  custody  of  illegitimate  child.    See  subd.  3,  supra. 

(9)  Joint  guardianship. — There  is  no  law  whereby  a  guardian  may  not 
be  appointed  for  a  minor  already  under  guardianship,  since  there  may 
be  joint  guardians  with  several,  as  well  as  joint,  authority  and  liability. 
-^White  V.  White  Co.,  4  Alaska  317,  322.' 

(10)  Collateral  attack. — The  appointment  of  a  married  woman  as 
guardian  of  her  minor  child  is  not  void  but  voidable  only,  and  the 
legality  of  such  an  appointment  can  not  be  collaterally  attacked. — 
Carolina  v.  Montgomery  (Okla.),  177  Pac.  612,  613.  If  an  order  appoint- 
ing a  guardian  recites  that  an  application  was  made  to  the  county 
court  for  the  appointment  of  a  guardian,  that  is  sufficient  evidence  of 
itself  that  the  proper  petition  was  filed;  and  such  order  is  valid  as 
against  a  collateral  attack. — ^Lowery  v.  Parton  (Okla.),  165  Pac.  164. 
An  action  of  ejectment  to  clear  title  in  which  plaintiffs  attack  the 
validity  of  the  record  and  proceedings  of  the  county  court  in  appoint- 
ing their  guardian  on  the  ground  that  such  record  and  proceedings 
fail  to  disclose  the  residence  of  the  minors  at  the  time  of  the  appoint- 
ment, is  a  collateral  attack  upon  the  order  of  app<^ntment,  and  that 
the  reccHTd,  being  of  a  court  of  general  jurisdiction  as  to  probate 
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matters,  can  not  be  impeached  by  evidence  aliunde. — Hathaway  y. 
Hoffman,  53  Okla.  72,  153  Pac.  184,  185.  Where  a  minor  above  the  age 
of  14  years  nominates  his  own  guardian,  it  is  the  duty  of  the  county 
court  to  satisfy  itself  of  every  fact  necessary  to  vest  the  court  with 
Jurisdiction  to  make  the  appointment,  and  if  the  court  makes  the 
appointment,  the  presumption  is  that  he  heard  the  evidence  and 
found  every  fact  to  justify  the  appointment,  and  unless  the  contrary 
appears  on  the  face  of  the  record  the  proceedings  of  the  court  can  not 
be  collaterally  attacked  on  that  ground. — Baker  v.  Cureton,  49  Okla.  15, 
150  Pac.  1090,  1092.  If  an  order  of  the  probate  court,  in  appointing 
a  guardian,  recites  that  the  ward  is  a  minor,  20  years  of  age,  such 
recital  is  conclusive  in  a  collateraf  attack  upon  the  order. — ^Lowery  v. 
Parton  (Okla.),  165  Pac.  164.  The  appointment  of  a  guardian  for  a 
minor  by  the  county  court  imports  general  jurisdiction  in  the  court 
so  to  do,  and,  the  record  thereof  being  regular  upon  its  face,  it  will 
be  inferred,  from  the  fact  that  such  appointment  was  made,  that  all 
the  facts  necessary  to  vest  the  court  with  Jurisdiction  to  make  the 
appointment,  including  the  determination  of  the  proper  qualitlcations 
of  the  guardian  appointed  had  been  found  to  exist  before  such 
appointment  was  made« — Johnson  v.  Johnson  (Okla.),  159  Pac.  1121. 

(11)  Appeal  and  trial  de  novo. — In  the  exercise  of  its  appellate  Juris- 
diction on  an  appeal  from  the  order  of  the  county  court  appointing 
a  guardian  of  a  minor,  the  district  court  tries  the  case  de  novo,  but 
upon  the  same  issues  presented  in  the  lower  court,  and  new  issues 
can  not  be  Joined,  as  the  appointment  of  a  guardian  other  than  the 
one  appointed  by  the  order  appealed  from. — Parker  v.  Lewis,  45  Okla. 
807,  811,  147  Pac.  310.  A  petitioner,  nominated  by  a  child  over  four- 
teen years  of  age  to  be  guardian  of  person  and  estate  of  such  child  is, 
if  rejected  by  the  court,  a  "party  aggrieved,"  and  is  entitled  to  appeal 
from  the  order  by  which  the  appointment  was  denied  him. — Guardian- 
ship of  Kirkman,  168  Cal.  688,  144  Pac.  745.  If  an  infant  becomes  of 
age  pending  a  suit  involving  the  validity  of  a  guardian's  appointment, 
the  appointing  order  offers  no  proper  subject  of  appeal. — Estate  of 
McSwain,  176  Cal.  280,  168  Pac.  117.  On  appeal  from  the  order  of  the 
county  court  appointing  the  guardian  of  a  minor,  the  district  court 
acquires  appellate  Jurisdiction  only. — Parker  v.  Lewis,  45  Okla.  807,  811, 
147  Pac.  310.  The  father  of  a  minor  child  having  waived  his  right  of 
appointment  as  its  guardian  in  the  county  court  can  not  on  appeal  to 
the  district  court,  by  an  amendment  confer  upon  the  latter  coirrt 
jurisdiction  to  try  the  issue  of  an  appointment  not  before  the  county 
court. — Parker  v.  Lewis,  45  Okla.  807,  811,  147  Pac.  310.  In  a  pro- 
ceeding by  a  former  prostitute  to  recover  possession  of  her  illegitimate 
child,  rejected  by  her  when  born,  on  the  grounds  that  she  was  now 
reformed  and  that  the  present  custodians  are  not  worthy  persons, 
both  these  questions  were  for  the  trial  judge  to  consider,  he  having 
the  witnesses  before  him;  they  will  not  be  considered  on  appeal.-^ 
In  re  Lew  Choy  Foon,  173  Cal.  159,  159  Pdc.  440. 
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3.  Testamentary  guardian. 

(1)  In  general. — Ouardlanshlp  may  be  effected  by  the  last  will  of  the 
surviving  parent,  and  the  person  thereby  has  the  same  powers  and 
duties  as  a  natural  guardian. — In  re  Coun,  96  Kan.  314|  150  Pac.  516. 
An  appointment  by  the  will  of  a  divorced  wife  of  a  guardian  of  her 
minor  child  under  the  age  of  fourteen  years  is  ineffectual  where  the 
father  of  such  child  is  alive  and  competent  to  act. — In  re  Moore's 
Estate  and  Guardianship,  179  Cal.  302,  176  Pac.  461,  462.  The  Wash- 
ington statute  allowing  a  father  to  appoint  a  guardian  of  his  minor 
children  by  last  will  and  testament  was  repealed  by  the  enactment  of 
a  later  statute  which  gave  to  the  mother  the  complete  control  of  the 
children  and  their  estate;  hence,  a  provision  of  a  father's  will  attempt- 
ing to  appoint  guardians  of  the  persons  and  estates  of  his  minor 
children,  made  after  the  enactment  of  the  latter  statute,  was  void 
at  the  time  it  was  made. — Guardianship  of  Hogen,  Studebaker  v. 
Hogen,  104  Wash.  265,  266,  176  Pac. 339.  A  woman,  having  been 
decreed  a  divorce  from  her  husband  on  the  ground  of  desertion,  and 
decreed  also  the  custody  of  their  minor  child,  can  not  on  dying  appoint 
by  will  some  one  other  than  the  husband  as  guardian. — In  re  Moore's 
Estate  and  Guardianship,  179  Cal.  302,  176  Pac.  461. 

(2)  Guardian  appointed  by  deed  is. — A  guardian  appointed  by  deed 
must  be  held  to  be  a  testamentary  guardian,  as  such  appointment 
can  not  take  effect  until  the  death  of  the  parent;  but,  to  become  such 
a  guardian,  he  must  qualify  by  giving  a  bond;  it  is  not  enough  that  he 
be  named  in  the  deed  as  guardian. — Murphy  v.  Superior  Court,  84  Cal. 
592,  596,  597,  24  Pac.  310.  The  right  to  appoint  a  guardian  of  a  minor 
by  will  or  deed  is  statutory,  and  under  section  241  of  the  Civil  Code, 
a  guardian  of  a  legitimate  child  may  be  so  appointed  "by  the  father, 
with  the  written  consent  of  the  mother;  or  by  either  parent,  if  the 
other  be  dead  or  incapable  of  consent." — Matter  of  Allen,  162  Cal.  625, 
124  Pac.  237. 

(3)  Mother's  incapacity  to  appoint. — The  common  law  did  not  recog- 
nize the  rights  of  a  testator  to  appoint  a  guardian  for  his  children  during 
their  minority.  While  it  made  various  provisions  for  the  care  of 
infants,  and  their  estates,  the  right  to  make  a  testamentary  disposition 
of  the  guardianship  of  the  children  was  denied  or  withheld.  It  was 
years  after  the  power  to  dispose  of  his  property  by  will  had  been 
established  by  various  statutes  that  the  right  to  make  a  testamentary 
disposition  of  the  guardianship  of  his  minor  children  was  conferred. 
This  right  was  given  by  the  statute  of  12  Car.,  c.  24,  and,  by  the  words 
of  that  act,  the  father,  only,  can  appoint  the  guardian  or  guardians, 
who  shall  have  the  custody  of  his  children,  and  the  control  of  their 
estates,  during  minority.  The  power  thus  conferred,  when  exercised 
to  its  fullest  extent,  invested  the  testamentary  guardian  with  an 
authority  over  the  children,  and  control  of  their  estates,  almost  as 
coextensive  as  that  enjoyed  by  the  father  himself.     On  his  appoint- 
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ment,  he  supersedes  all  other  guardians,  and  all  control  on  the  part 
of  the  mother.  So  absolute  is  this  power,  that  it  may  be  exerted  in 
utter  disregard  ot  the  claims  of  maternal  affection,  and  despite  Its 
protests,  and  the  custody  of  the  children  be  conunltted  to  a  stranger, 
and  the  life  of  the  mother  embittered  by  depriving  her  of  the  society 
of  her  offspring.  It  matters  not  how  amiable  and  refined  she  may  be, 
how  competent  in  every  respect  to  direct  the  education,  and  to  partici- 
pate, at  least,  in  the  custody  of  her  children,  the  paramount  right  of 
the  testamentary  guardian  deprives  her  of  all  right  to  interfere  with 
his  custody  of  them  or  their  education.— Jngalls  v.  Campbell,  18  Or.  461, 
24  Pac.  904,  905.  This  statute,  shorn  of  its  verbiage,  has  been  sub- 
stantially re-enacted  in  Oregon.  The  statute  did  not  impose  upon  nor 
recognize  any  civil  disability  in  the  wife,  nor  create  any  civil  dis- 
ability in  her  which  did  not  previously  exist,  but  w&s  a  new  and 
added  right  conferred  upon  the  mother,  and  left  her  where  she  was 
beCare  its  enactment.  Hence  the  want  of  capacity  In  the  wife  to  make 
such  an  appointment  Is  not  a  civil  disability  created  by  statute. — ^Ingalls 
V.  Campbell,  18  Or.  461,  24  Pac.  904,  905.  The  result.  In  that  state,  Is, 
that,  while  the  mother  has  as  full  and  complete  control  of  the  children 
and  their  estates  at  the  father's  death  as  the  father  has  at  the  mother's 
death,  yet  the  mother  has  no  right  to  appoint  a  guardian. — Ingalls  v. 
Campbell,  18  Or.  461,  24  Pac.  904,  906.  Under  section  241  of  the 
Civil  Code,  a  mother  Is  authorized  to  appoint  a  testamentary  guardian 
of  a  minor  child  only  In  the  event  that  the  father  is  dead  or  incapable 
of  acting.  This  condition  must  exist  at  the  date  of  the  mother's  death, 
or  at  least  when  her  will  is  probated. — Matter  of  Allen,  162  Cal.  625. 
124  Pac.  237.  A  mother  to  whom  a  decree  of  divorce  has  awarded 
the  custody  of  a  minor  child  has  no  right  to  appoint  a  testamentary 
guardian  thereof,  If  the  father  of  the  child  was  alive  at  the  time  of 
her  death.  Such  an  attempted  appointment  is  entirely  without  force 
or  effect,  and  did  not  become  operative  upon  the  subsequent  death 
of  the  father.— Matter  of  Allen,  162  Cal.  625,  124  Pac.  237. 

(4)  Mother's  consent  to  father's  appointment — The  mother's  con- 
sent, in  writing,  to  the  appointment,  by  the  father,  of  a  guardian 
for  a  minor  child  is  required,  under  section  241  of  the  Civil  Code  of 
California,  in  all  cases,  if  she  is  living;  but  her  consent  to  a  testa- 
mentary appointment  may  be  effectually  given  after  the  father's 
death,  as  well  as  before.  The  father's  appointment  is  ineffective 
before  his  death.  There  is  in  fact  no  appointment  at  all  until  the 
death;  and  It  is  only  upon  his  death  that  her  consent  becomes  of  any 
Importance.  The  appointment,  if  she  survive,-  is  of  no  effect  if  she 
dissents,  and  she,  being  the  survivor,  may  withhold  her  consent,  and 
may  appoint  whomsoever  she  chooses,  or  may  herself  apply  to  the  court 
for  the  appointment  of  a  guardian,  under  section  1747  of  the  Code  of 
Civil  Procedure  of  that  state.  She  is  then  in  control  of  the  entire  matter, 
and  the  appointment  of  a  testamentary  guardian,  made  by  the  father, 
before  his  death,  becomes  valid  and  effectual  upon  the  death  of  the 
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father  and  the  snlwequent  written  consent  of  the  mother.^^-Quardian- 
shlp  of  Estate  of  Baker,  163  Cal.  537,  96  Pac.  12. 

REFERENCES. 

Effect  of  attempt  by  father  to  appoint  a  guardian  for  his  child 
against  the  surviving  mother. — See  note  13  L.  R.  A.  (N.  ?.)  28S-294. 

(5)  Welfare  of  child. — Th^  primary  consideration  for  the  guidance 
of  the  court  where  the  appointment  of  a  guardian  for  a  minor  is 
/^ncemed  is  "the  best  interest  of  the  child  with  respect  to  its  tem- 
poral and  its  mental  and  moral  welfare,"  and  the  conclusion  reached 
by  the  court  will  not  be  set  aside  on  appeal  unless  it  was  reached  as 
the  result  of  an  abuse  of  discretion.  In  reaching  its  conclusion  the 
court  may  take  into  consideration  a  preference  expressed  by  the 
minor,  even  though  the  child  was  under  the  age  of  fourteen. — Matter 
of  Allen,  162  Cal.  626,  124  Pac.  237.  In  appointing  a  guardian  of  a 
minor  child  under  fourteen  years  of  age,  the  welfare  of  the  child  is 
not  the  paramount  consideration  and  entitled  to  prevail  over  the 
natural  and  legal  right  of  the  parent,  and  the  latter  is  entitled  to  the 
guardianship,  unless  he  or  she  is  incompetent  or  has  forfeited  his  or 
her  right  by  abandonment  or  failure  to  maintain. — In  re  Moore's  Estate 
and  Guardianship,  179  Cal.  302,  176  Pac.  461,  462.  A  guardian,  regard- 
less of  whether  one  by  testamentary  or  other  appointment,  must  be 
approved  by  the  court,  having  the  Infant's  best  interest  in  mind;  and 
it  is  only  when  the  person  chosen  is  found,  on  inquiry,  to  be  fit  and 
proper  that  the  approval  is  given. — In  re  McCoun,  96  Kan.  314,  160 
Pac.  516. 

(6)  Powers  of.  Validity  of  acts. — ^Under  the  statute  of  California, 
the  power  to  appoint  guardians  is  vested: — 1.  In  the  father;  2.  In  the 
mother;  and  3.  In  the  probate  court.  But  a  testamentary  guardian 
has  only  the  powers  of  the  probate  guardian,  and  the  powers  of  a 
guardian,  by  whomsoever  appointed,  are  the  same,  except  as  modified, 
in  the  case  of  a  testamentary  guardian,  by  the  will  in  which  he  has  been 
appointed.  A  testator  may  make  such  special  and  lawful  directions 
as  he  may  see  proper  to  give  with  reference  to  the  education  of  a 
minor,  his  settlement  in  life,  or  the  management  of  his  estates;  but 
the  testamentary  guardian  can  not  take  the  personal  custody  of  the 
ward  so  long  as  there  is  a  mother  who  is  competent,  willing,  and 
worthy  to  have  the  custody  and  tuition  of  her  child. — Lord  v.  Hough, 
37  Cal.  657,  669.  There  is  no  necessity  for  the  Issuance  of  any  letters 
of  guardianship  to  authorize  a  testamentary  guardian  to  act.  His 
authority  comes  directly  from  the  will. — Norrls  y.  Harris,  16  Cal.  226, 
256.  A  guardian  appointed  by  deed  is  not  estopped  from  questioning 
the  validity  of  his  own  appointment  on  the  ground  that  he  never  gave 
a  bond,  if  he  has  receiyed  nothing  under  the  appointment,  and  has 
never  acted  as  guardian. — ^Murphy  y.  Superior  Court,  84  Cal.  592,  24 
Pac.  310.  Where  a  testamentary  guardian  for  minor  children  is  named 
by  the  last  will  and  testament  of  a  decedent,  and  there  is  reasonable 
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ground  to  believe  that  the  will  1b  yalld  and  legal,  a  general  guardian 
of  the  minors  is  justified  In  Incurring  the  expenses  necessary  in 
resisting  a  contest  of  such  will,  even  though  he  should  fail  to  establish 
its  validity.— In  re  Brady,  10  Ida.  366,  79  Pac.  75.  The  acts  of  a 
testamentary  guardian  before  letters  are  issued  to  him  and  he  Qpalifles 
are  void.— Aldrich  v.  Willis,  55  Cal.  81,  86. 

REFERENCES. 

Right  to  appoint  testamentary  guardian.— See  note  2  L.  R.  A.  (N.  S.) 
203,  204.  Appointment  of  guardian  by  will,  etc. — See  Kerr's  Cal.  Cyc. 
Civ.  Code,  §  241,  and  notes. 

(1)  Juvenile  court  law. — The  juvenile  court  law  was  enacted  for  the 
purpose,  among  others,  of  affording  a  method  for  the  state's  assuming 
control  of  a  child  for  its  welfare  in  case  its  parents  are  unable  finan- 
cially oif  not  proper  morally  to  have  charge  of  it;  it  is  not  within  its 
purpose  to  decide,  as  between  the  parents,  which  one  has  a  right  to  the 
child.- Moch  v.  Superior  Court  (Cal.  App.),  179  Pac.  440.  One  of  the 
purposes  of  the  Juvenile  Court  Law.is  to  provide  the  machinery  and  pre- 
scribe the  procedure  by  which  the  state  may  assume  control  of  children 
who,  by  reason  of  their  financial  incapacity  or  the  unfitness  of  their 
parents,  should  be  removed  from  parental  custody  for  their  own 
welfare. — Moch  v.  Superior  Court  (Cal.  App.),  179  Pac.  440,  441.  The 
statutory  definition  of  a  "dependent  child*'  is  any  person  under  the 
age  of  eighteen  years  who,  for  any  reason.  Is  destitute,  homeless,  or 
abandoned. — Ex  parte  Bowers,  Bowers  v.  Grant,  78  Or.  390,  153  Pac.  412. 
The  marriage  of  a  female  minor  takes  her  out  of  the  class  known  as 
"children  and  minors,''  under  the  act  providing  for  the  commitment  of 
"dependent"  children,  and  makes  her  an  adult  person,  so  far  as  such 
act  is  concerned. — Ex  parte  Lewis,  3  Cal.  App.  738,  86  Pac.  996. 

2.  Nature  of  proceedings. — A  proceeding  by  which  a  minor  child  is 
committed  to  the  South  Dakota  Children's  Home  Society  is  one  sub- 
stantially In  the  nature  of  a  guardianship  proceeding. — State  (ex  rel. 
South  Dakota  C.  H.  Soc.)  v.  Kelley,  32  S.  D.  526, 143  N.  W.  953.  A  pro- 
ceeding  under  section  15,  juvenile  court  act,  to  declare  an  abandoned 
child  free  from  the  custody  of  its  parents  is  a  special  proceeding 
neither  criminal  nor  civil  in  its  nature. — Moch  v.  Superior  Court  (Cal. 
App.),  179  Pac.  440,  441.  Under  the  act  of  1913,  relating  to  juvenile 
delinquents,  the  superior  court,  assuming  jurisdiction  agreeably  to  the 
act,  stands  in  the  position  of  a  guardian,  and  retains  its  guardianship, 
for  all  purposes  of  the  act,  no  matter  to  what  person  or  institution  it 
may  commit  the  child  to  for  the  reformation,  or  proper  education,  and 
upbringing  of  such  child.— In  re  Chartrand,  103  Wash.  36,  173  Pac.  728. 
A  proceeding  in  the  juvenile  court  is  not  a  special  proceeding  within 
the  meaning  of  subdivision  1,  section  963,  C.  C.  P.;  the  only  appeals 
allowed  from  decisions  of  that  court  are  those  enumerated  in  section 
23  of  the  juvenile  court  law. — Moch  v.  Superior  Court  (Cal.  App.),  179 
Pac.  440,  442.    A  decision  in  a  proceeding  under  section  16  to  declare 
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an  abandoned  child  free  from  parental  custody,  that  the  proceeding 
was  prematurely  brought  because  the  mother  was  a  ward  of  the 
juvenile  court  and  deprived  of  her  liberty  is  not  a  decision  on  the 
merits,  in  the  absence  of  a  finding  upon  the  question  of  intent  to 
abandon. — Moch  v.  Superior  Court  (Cal.  App.),  179  Pac.  440,  442. 

(3)  Abandonment. — Failure  to  provide  for  minor  child  for  one  year 
is  only  presumptive  evidence  of  abandonment;  intent  to  abandon  is  the 
decisive  factor  under  section  15  of  the  Juvenile  court  law,  in  a  pro- 
ceeding to  declare  a  child  free  from  parental  custody  and  control. — 
Moch  V.  Superior  Court  (Cal.  App.),  179  Pac.  440,  441.  The  fact  that 
the  mother  was  a  ward  of  the  juvenile  court  and  deprived  of  her  liberty 
does  not  affect  the  fact  that  in  a  proceeding  under  section  15,  juvenile 
court  act  to  declare  her  child  free  from  her  custody  because  of  aban- 
donment, that  the  intent  to  abandon  is  the  decisive  factor. — Moch  v. 
Superior  Court  (Cal.  App.),  179  Pac.  440,  441.  The  state  has  both  the 
duty  and  the  power  to  guide  and  guard  its  helpless  young,  and  there- 
fore may  make  provision  for  the  custody,  care  and  maintenance  of 
abandoned  children  and  provide  a  process  of  law  and  a  forum  for  the 
determination  of  the  question  whether  or  not  a  child  is  an  abandoned 
child.— Guardianship  of  Michels,  170  Cal.  339,  149  Pac.  587.  It  is 
within  the  state's  power  to  declare  what  sins,  and  what  acts  of 
omission  and  commission  shall  constitute  abandonment  by  the  parent 
or  parents.— Guardianship  of  Michels,  170  Cal.  339,  149  Pac.  587.  On 
a  determination  of  abandonment  it  is  within  the  state's  power  and  duty 
alike  to  look  out  for  the  child's  care  and  nurture  in  the  future,  and 
proceedings  In  guardianship  and  proceedings  in  adoption  may  be,  and 
by  our  law  are,  based  on  decrees  of  abandonment — Guardianship  of 
Michels,  170  Cal.  339,  149  Pac.  587.  Due  process  of  law  demands  that 
suf9cient  notice  be  given  the  parents  when  proceedings  are  to  be  had  on 
the  issue  of  abandonment — Guardianship  of  Michels,  170  Cal.  339,  149 
Pac.  587.  A  decree  that  a  child  is  an  abandoned  child,  given  after 
proceedings  duly  had,  is  a  final  adjudication  of  the  status  of  the  par- 
ticular child  concerned  as  of  the  date  of  the  decree. — Guardianship  of 
Michels,  170  Cal.  339,  149  Pac.  587.  It  is  not  within  the  reason  of  the 
law  that  a  decree  of  abandonment  shall  remove  a  child,  permanently 
and  without  recall,  from  the  care  and  influence  of  its  father  and 
mother;  the  law  can  not  extirpate  parental  affection. — Guardianship  of 
Michels,  170  Cal.  339,  149  Pac.  587. 

(4)  Welfare  of  child. — The  welfare  of  the  child  is  the  main  consid- 
eration with  the  court  In  awarding  its  custody,  but  the  court  must  not 
lose  sight  of  the  devotion  and  care  exercised  by  a  mother. — ^Buchanan 
V.  Buchanan,  93  Kan.  613,  144  Pac.  840.  The  paramount  and  controlling 
question  In,  proceedings  affecting  the  custody  of  an  infant  is  the  welfare 
of  the  child. — ^People  (ex  rel.  Broxholm)  v.  Parks,  57  Colo.  458,  141  Pac. 
994.  In  Colorado  every  child  is  under  the  control  of  the  state,  and 
even  the  paternal  right  to  its  custody  and  control  must  yield  to  the 
interests  and  welfare  of  the  child;  the  question  as  to  such  interests 
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and  welfare  Is  paramount  In  guiding  the  court  In  proceedings  affecting 
the  custody  of  the  Infant — People  y.  Bolton,  27  Ck>lo.  App.  39,  146  Pac. 
489.  The  right  of  a  parent  to  the  custody  and  control  of  his  child  Is 
not  an  absolute  and  uncontrollable  right,  like  a  right  in  property,  and 
win  never  be  enforced  when  it  Is  apparent  that  Its  enforcement  would 
be  against  the  best  Interests  and  happiness  of  the  child. — People 
(ex  rel.  Broxholm)  v.  Parks,  57  Colo.  46S,  141  Pac.  994.  ▲  parent  can 
not  be  allowed  to  make  his  child  the  subject  of  a  gift,  but  he  may  be 
inferred  to  have  abandoned  It,  and  in  such  a  case  the  burden  is  on  him 
to  show  that  it  is  for  its  best  interests  to  be  returned  to  him. — Harrison 
V.  Harker,  44  Utah  541,  142  Pac.  716.  If  a  mother  seeks  to  obtain  the 
custody  of  her  child  merely  for  the  purpose  of  delivering  it  to  a  third 
person,  such  claim  defeats  her  natural  right  to  the  care  and  control 
of  it;  in  such  a  case,  the  general  rule  as  to  the  welfare  of  the  child 
must  control  in  awarding  its  custody. — People  (ex  rel.  Broxholm)  v. 
Parks,  57  Colo.  458,  462,  141  Pac.  994.  The  trial  court,  which  has  the 
opportunity  of  seeing,  hearing  and  observing  the  parties  at  close  range, 
is  the  tribunal  to  determine  whether  the  welfare  of  a  child,  withheld 
from  their  custody  by  another,  demands  that  It  be  restored  to  the 
parents. — Harrison  v.  Harker,  44  Utah  541,  142  Pac.  716. 

(5)  Jurfsdictlon  of  courts. — The  probate  court  of  Kansas  has  powei 
to  commit  to  the  "State  Industrial  School  for  Girls"  any  girl,  under  a 
specified  age,  who  Is  incorrigible  and  habitually  disregards  the  com 
mands  of  her  father,  mother,  or  guardian,  or  leads  a  vagrant  life,  or 
resorts  to  immoral  places  or  practices,  or  neglects  to  perform  labor 
suitable  to  her  years  and  condition,  or  to  attend  school;  and  this  power 
Is  not  violative  of  any  constitutional  right. — In  re  Gassaway,  70  Kan. 
695,  79  Pac.  113.  The  superior  court  of  California  has  no  power  to 
commit  to  a  reform  school  a  person  over  the  age  limited  by  statute 
at  the  time  of  commitment;  nor  is  there  any  power  In  an  institution  to 
receive  such  person  and  retain  him  or  her  In  custody. — ^Ex  parte  Wood, 
5  Cal.  App.  471,  90  Pac.  961.  If  the  statute  provides  that  if  a  minor 
under  the  age  of  eighteen  years  is  accused  of  the  commission  of  any 
crime  by  a  grand  jury,  they  may.  In  their  discretion,  instead  of  finding 
an  indictment  against  him,  return  to  the  superior  court  that  it  appears 
to  them  that  the  accused  is  a  fit  and  suitable  person  to  be  committed  to 
the  care  and  guardianship  of  a  designated  state  institution  for  the 
reformation  of  minors,  and  that  the  court  may  thereupon  order  such 
commitment,  if  satisfied  from  the  evidence  that  It  ought  to  be  made, 
such  minor  can  not  be  Imprisoned  as  a  criminal  without  a  trial  by 
jury;  and  the  order  of  commitment  of  the  superior  court,  in  such  a 
case,  is  void  as  a  judgment  of  Imprisonment,  where  there  was  no  jury 
trial,  and  it  is  equally  void  as  an  award  of  guardianship.  If  the  parents 
of  the  minor  were  not  made  parties  to  the  proceeding. — Ex  parte 
Becknell,  119  Cal.  496,  61  Pac  692.  As  a  father  can  not  be  deprived 
of  his  child  without  an  adjudication  by  a  court  of  competent  jurisdiction 
that  he  has  abandoned  or  deserted  it,  or  is  unfit  to  have  its  custody  and 
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control,  and  the  mother  attempts  to  surrender  the  child  to  a  charitable 
institution  on  a  void  adjudication  that  the  father  has  abandoned  it, 
and  without  notice  to  or  consent  of  the  father,  the  proceeding  is 
unauthorized.— State  y.  Wheeler,  43  Wash.  183,  86  Pac.  394,  397.  The 
juvenile  act  of  1909  as  amended  in  1915,  confers  jurisdiction  upon  the 
juvenile  court  of  all  "persons"  under  the  age  of  twenty-one  years, 
irrespective  of  the  question  of  their  minority. — In  re  Willis,  30  Cal.  App. 
188,  157  Pac.  819.  Under  the  statute  of  Wyoming  (Comp.  Stats.  1910, 
Sec.  3128)  providing  that  "it  shall  be  lawful  for  and  in  the  discretion 
of  the  district  court  of  any  county  to  commit  to"  the  house  of  refuge 
or  reform  or  industrial  school  of  any  state,  where  provision  has  been 
or  shall  be  made,  "any  child  being  a  legal  resident  of  said  county,  and 
being  between  the  ages  of  ten  and  sixteen  years,  who  upon  complaint 
and  due  proof,  is  found  to  be  a  vagrant  or  so  incorrigible  and  vicious 
that  a  due  regard  for  the  morals  and  welfare  of  such  child  manifestly 
requires  that  he  or  she  shall  be  committed  to  said  house  of  refuge,  or 
reform  or  industrial  school,"  the  jurisdiction  is  limited  to  cases  where 
the  child  is  a  legal  resident  of  the  county  in  which  the  court  is  sitting. 
It  is  a  summary  proceeding  not  conducted  according  to  the  course  of 
the  common  law  and  is  not  within  the  general  jurisdiction  of  the 
district  court.  In  such  cases  the  presumption  as  to  jurisdiction  in 
support  of  judgments  of  superior  courts  of  general  jurisdiction  does 
not  apply  and  that  the  court  had  jurisdiction  must  therefore  appear 
by  the  record.— Kelsey  v.  Carroll,  22  Wyo.  85,  138  Pac.  867,  868.  The 
domicile  of  the  parent  is  generally  that  of  the  child,  and  on  the  death 
of  a  father,  who  has  had  the  custody  of  his  children,  the  probate  court 
of  his  domicile  has  jurisdiction  to  appoint  a  guardian. — ^In  re  McCoun, 
96  Kan.  314,  150  Pac.  516.  A  court  of  chancery,  always  jealous  of  the 
rights  of  wards,  will  interfere  to  ratify  wrong  committed  against  their 
persons  or  property,  whether  they  have  been  in  form  plaintiffs  or 
defendants  in  the  proceedings  in  which  the  wrong  was  inflicted. — Bent 
v.  Maxwell  etc.  Ry.  Co.,  3  N.  M.  158,  3  Pac.  721,  732. 

(6)  Procedure. — In  proceedings  for  the  commitment  of  a  female 
minor,  under  the  act  of  1911,  relating  to  juvenile  delinquents,  the 
petition  must  charge  that  the  parents  of  the  minor  are  unfit  or 
improper  guardians  for  her,  or  unwilling  or  unable  to  care  for, 
protect,  train,  educate,  control,  or  discipline  her;  or  else  it  must 
state  that  her  parent,  parents,  guardian,  or  custodian,  consent  that 
she  shall  be  taken  from  them. — EjX  parte  Satterthwaite,  52  Mont.  550, 
160  Pac.  346.  In  a  proceeding  under  the  act  of  1911,  for  the  commit- 
ment of  an  alleged  delinquent  juvenile  defendant,  there  must  be  a 
citation  to  the  child's  custodian. — Ex  parte  Satterthwaite,  52  Mont.  550, 
160  Pac.  346.  In  proceedings  for  the  commitment  of  a  female  minor, 
under  the  act  of  1911,  relating  to  juvenile  delinquents,  the  parent  within 
the  jurisdiction  of  the  court,  whose  residence  is  known,  must  be  made 
a  party  and  be  notified  to  appear. — ^E^x  parte  Satterthwaite,  52  Mont. 
650, 160  Pac.  346.    A  delinquent  child  can  not  be  taken  from  its  parents 
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and  be  put  into  the  state's  custody  and  control,  under  the  Juvenile 
delinquent  act  of  1911,  unless  there  be  an  adjudication  of  court  that 
such  parents  are  unfit  or  improper  guardians,  or  are  unable  or  unwilling 
to  care  for,  protect,  educate,  or  discipline  the  child,  and  It  is  for  the 
child's  best  interest,  and  that  of  the  people  of  the  state,  that  the  child 
be  taken  from  the  parents'  custody. — Ex  parte  Satterthwaite,  62  Mont. 
650,  160  Pac.  346.  In  proceedings  for  the  commital  of  a  female  minor, 
under  the  act  of  1911,  relating  to  juvenile  delinquents,  the  mother  must 
be  made  a  party  defendant  where  the  petition  alleges  the  minor  to  be  in 
the  care,  custody,  and  charge  of  her  parents,  and  gives  the  name  and 
residence  of  the  mother  of  such  minor. — Ex  parte  Satterthwalte,  62 
Mont  650,  160  Pac.  346.  In  proceedings  for  the  commitment  of  a  female 
minor,  under  the  act  of  1911,  relating  to  female  delinquents,  either  the 
minor  or  her  parents  may  demand  a  trial  by  jury. — Ex  parte  Satter- 
thwalte, 52  Mont.  550,  160  Pac.  346.  In  a  proceeding  under  the  act  of 
,1911,  for  the  trial  of  an  alleged  delinquent  juvenile  defendant,  the  right 
of  trial  by  Jury  can  be  waived  only  in  the  manner  provided  by  law. — Ex 
parte  Satterthwalte,  52  Mont.  550,  160  Pac.  346. 

(7)  Award  of  custody  in  divorce  proceedings. — Divorces  are  not 
granted  for  offenses  against  children,  and  the  bestowal  of  the  custody 
of  a  minor  in  a  divorce  suit  is  not,  unless  otherwise  provided  by 
statute,  an  adjudication  of  the  fitness  of  the  parent  who  is  for  the  time 
denied  the  right  to  retain  possession  of  the  child. — ^Bell  v.  Krauss, 
169  Cal.  387,  146  Pac.  874.  Where,  in  a  divorce  proceeding  one  of  the 
parties  is  awarded  the  custody  of  a  child  of  the  marriage,  this  does 
not,  in  the  absence  of  a  finding  that  the  other  party  is  an  unfit  person 
to  have  possession  and  control  of  the  child,  amount  to  an  adjudication 
as  to  such  other  party's  fitness. — Bell  v.  Krauss,  169  Cal.  387,  146  Pac. 
874.  In  decreeing  a  divorce  when  there  are  children  of  the  marriage, 
of  tender  years,  the  mother  rather  than  the  father  should  be  given  their 
custody  when  both  are  morally  fitted  to  undertake  the  care;  but  the 
father  should  be  preferred  when  it  appears  that  the  mother's  conduct 
has  brought  reproach  upon  her. — Smith  v.  Frates  (Wash.),  180  Pac.  880. 
Upon  the  death  of  a  mother,  to  whom  a  child  has  been  given  by  a 
decree  of  divorce,  the  father  becomes  entitled  to  the  custody  of  the 
child.— Bell  v.  Krauss,  169  Cal.  387,  146  Pac.  874.  The  code,  in  pro- 
viding for  the  protection  of  the  children  of  the  parties  to  a  divorce 
suit,  does  not  contemplate  the  creation  of  a  fund  for  the  maintenance 
of  said  children  after  their  reaching  majority,  but  only  for  their 
support  and  education  up  to  that  time. — Emery  v.  Emery,  104  Kan.  679, 
180  Pac.  451, 

(8)  Guardianship  and  adoption. — The  person  and  estate  of  a  minor 
are,  ordinarily,  independent  in  a  guardianship  matter,  and  the  court 
may  appoint  a  guardian  for  either  the  person  or  estate,  or  for  both;  but 
in  the  case  of  an  incompetent  person,  the  necessity  for  a  guardian  of 
the  person  is  equally  as  great  as  the  necessity  for  a  guardian  of  the 
estate.— State  (ex  rel.  Carroll)  v.  District  Court,  50  Mont.  428,  147  Pac. 
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612.  The  probate  courts  have  jurisdiction  in  guardianship  matters; 
for  this  purpose  they  are  courts  of  general  jurisdiction;  and,  if  a 
benevolent  or  charitable  society  is  made  the  guardian  of  a  child  by 
order  of  the  probate  court,  that  court  has  full  control  of  such  society 
as  guardian  and  may  terminate  the  guardianship  when  it  is  no  longer 
necessary;  but  a  reasonable  notice  should  be  given. — Jain  v.  Priest, 
30  Ida.  273,  164  Pac.  364.  A  society  has.  no  authority  over  a  child, 
never  legally  surrendered  to  it  nor  placed  in  its  custody;  under  such 
circumstances  it  can  not  .legally  act  as  the  child's  guardian  nor  consent 
to  its  adoption.— Application  of  Martin,  29  Ida.  716,  161  Pac.  573. 
When  a  guardianship  is  terminated  by  the  probate  court,  a  reasonable 
notice  should  be  given  although  notice  is  not  required  by  the  statute; 
but  an  informal  notice  of  that  fact,  brought  home  to  the  representative 
of  the  guardian,  who  is  apprised  of  such  termination  and  of  the 
reasons  therefor,  is  sufficient  to  bind  the  guardian. — ^Jain  v.  Priest, 
30  Ida.  273,  164  Pac.  364.  Proceedings  to  commit  juvenile  delinquents 
are  in  the  nature  of  proceedings  providing  for  guardianship. — In  re 
Brodie,  38  Cal.  App.  751,  166  Pac.  605.  In  any  case  where  the  court 
commits  a  child  to  the  care  of  any  individual,  according  to  the  provi- 
sions of  the  juvenile  law,  the  child  shall,  unless  otherwise  ordered, 
become  a  ward  and  be  subject  to  the  guardianship  of  such  individual. — 
Ex  parte  Bowers,  Bowers  v.  Grant,  78  Or.  390,  153  Pac.  412.  Although 
the  juvenile  department  of  the  superior  court  is  not  the  same  as  the 
department  in  which  adoption  proceedings  are  considered,  but  both 
are  branches  of  the  same  court,  and  the  knowledge  of  the  judge  of  the 
latter  department  must  be  construed  as  notice  to  the  former  that  an 
adoption  proceeding  is  pending,  and  no  other  notice  of  such  proceeding 
is  required,— In  re  Rising,  104  Wash. -581,  177  Pac.  351,  353. 

REFERENCES. 

Adoption  of  children.    See  note  ante,  on  Law  of  Adoption. 

(9)  Habeas  corpus  If  Jurisdiction  Is  lacking. — ^Where  a  petition, 
praying  that  a  minor  be  taken  into  custody  as  a  dependent  child,  fails 
to  state  any  of  the  facts  required  by  statute  to  constitute  the  child  a 
dependent,  an  order  of  the  juvenile  court  committing  him  to  the  cus- 
tody of  the  probation  officer  is  without  jurisdiction  and  the  child  will 
be  released  on  habeas  corpus.-^Ex  parte  Burner,  23  Cal.  App.  637,  138 
Pac.  90.  A  juvenile  delinquent,  who  has  been  committed  to  an  institu- 
tion for  delinquent  children,  but  not  in  conformity  with  the  require- 
ments of  the  statute,  will  be  discharged  on  habeas  corpus. — ^Ex  parte 
Satterthwaite,  52  Mont.  550,  160  Pac.  346. 

6.  Habeas  corpus  for  custody  of  children. 

(1)  Habeas  corpus  as  a  remedy. — The  writ  of  habeas  may  issue  to 
determine  the  proper  custody  of  a  minor  child.— rApplication  of  Martin, 
29  Ida.  716,  161  Pac.  573.  Where  a  woman  is  aggrieved  by  the  taking 
of  her  minor  child,  and  the  commitmedt  of  the  child  to  the  industrial 
training  school,  a  remedy  for  her  is  habeas  corpus. — Allen  v.  Williams, 
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31  Ida.  309,  171  Pac.  493.  The  use  of  the  writ  of  habeas  corpus  to 
determine  the  right  of  the  custody  of  infants,  as  available  at  common 
law,  is  equitable  in  nature,  and  it  is  still  available  in  courts  of  equity; 
from  the  fact  that  the  legislature  has  provided  a  mode  of  procedure 
for  it  in  the  cases  for  which  it  was  originally  designed,  but  is  silent  as 
to  the  procedure  in  equity  cases,  it  follows  that  the  statutory  pro- 
ceedings are  still  available  in  equity  cases. — Ex  parte  Turner,  Turner 
V.  Hendryx,  86  Or.  590,  167  Pac.  1019,  169  Pac.  109.  The  petition  of  a 
father  for  a  writ  of  habeas  corpus  to  obtain  the  custody  of  his  seven- 
year-old  daughter  from  her  aunt  was  denied,  where  his  fitness  to  have 
such  custody  had  previously  been  made  more  than  once  the  subject 
of  judicial  inquiry,  and  the  court  had  determined  that  he  was  not  the 
proper  person  to  possess  and  control  the  child;  in  this  case,  the  child 
appeared  to  have  great  love  for  her  aunt  and  a  distinct  aversion  to 
the  petitioner,  and  it  was  held  that  the  question  of  the  child's  custody 
should  have  been  settled  in  a  guardianship  proceeding  or  in  application 
for  adoption.— Ex  parte  Britt,  176  Cal.  177,  167  Pac.  863. 

(2)  Nature  of  proceeding. — A  proceeding  by  habeas  corpus  for  the 
purpose  of  obtaining  the  custody  of  a  child  is,  not  to  set  the  child  free, 
but  to  determine  whether  the  petitioner  is  entitled  to  its  custody;  and 
the  correct  view  or  ruling  is,  that  the  Jurisdiction  of  the  question  of 
the  custody  of  a  child  under  a  writ  of  habeas  corpus  is  of  an  equitable 
nature,  and  courts  are  given  large  discretion  in  the  matter.  In  cases  of 
this  character,  where  the  controversy  arises  over  the  custody  of  a  child, 
the  real  issue  is  one  between  private  parties  contesting  a  question  of 
private  right,  under  the  form  of  habeas  corpus  proceedings,  in  which 
there  arises  no  question  of  personal  liberty.  In  i^uch  cases  the  question 
of  personal  freedom  is  not  involved,  as  an  infant,  for  humane  and 
obvious  reasons,  is  presumed  to  be  in  the  custody  of  some  one  until 
it  has  obtained  its  majority.  Such  cases  are  not  decided  upon  the  legal 
right  of  the  petitioner  to  be  relieved  from  unlawful  imprisonment  or 
detention,  as  in  the  case  of  an  adult,  but  upon  the  court's  view  of  the 
best  interests  of  those  whose  welfare  requires  that  they  be  in  the 
custody  of  one  person  or  another.  In  such  cases  the  question  of 
personal  freedom  is  not  involved,  except  in  the  sense  of  a  determina- 
tion as  to  which  custodian  shall  have  charge  of  one  not  entitled  to 
be  freed  from  restraint— Ty tier  v.  Tytler,  15  Wyo.  319,  123  Am.  8t  Rep. 
1067,  89  Pac.  1,  2;  In  re  Hamilton,  66  Kan.  754,  71  Pac.  817;  Andrino  v. 
Yates,  12  Ida.  618,  87  Pac.  787.  A  proceeding  by  habeas  corpus  instituted 
by  a  father  to  obtain  custody  of  his  infant  child,  is  a  proceeding  in 
equity. — Ex  parte  Turner,  Turner  v.  Hendryx,  86  Or.  590,  594,  169  Pac. 
109.  The  act  of  a  juvenile  court,  in  awarding  the  custody  of  a  depend- 
ent minor  too  young  to  select  a  guardian,  is  not  a  judgment  in  a  crim- 
inal action;  and  the  keeping  of  the  minor  by  the  person  to  whom  the 
award  is  made  is  not  a  restraint  of  liberty. — Ex  parte  Bowers,  Bowers  v. 
Grant,  78  Or.  390,  153  Pac.  412.  Habeas  corpus  is  not  a  special  proceed- 
ing of  a  criminal  nature;  it  has  been  regarded  as  such  mainly  because  of 
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the  place  in  the  Penal  Code  aaslgned  to  the  subject-matter;  no  implica- 
tion or  presumption  of  legislative  construction  is  to  be  drawn  from  the 
classification  of  the  codes. — State  (ex  rel.  Brandegee)  v.  Clements, 
52  Mont.  57,  155  Pac.  271.  A  proceeding  by  habeas  corpus  to  obtain 
the  custody  of  an  infant  is  civil  in  its  nature,  not  criminal;  and  a 
former  adjudication  on  the  question  of  the  right  to  such  custody  may 
be  pleaded  as  res  judicata;  such  adjudication  is  conclusive  upon  the 
same  parties,  upon  the  same  state  of  facts. — Ex  parte  Holt,  34  Cal.  App. 
290,  167  Pac.  184. 

(3)  Return  to  writ — The  supreme  court  has  authority  to  make  a 
writ  of  habeas  corpus  returnable  before  any  district  court. — Jain  v. 
Priest,  30  Ida.  273,  164  Pac.  364.  In  habeas  corpus  proceedings  insti- 
tuted by  a  woman  to  Inquire  into  the  cause  of  the  restraint  of  the 
person  of  her  minor  daughter,  committed  to  the  industrial  training 
school,  the  district  court  has  power  to  require  the  defendant  to  make 
proper  return  to  the  writ  setting  forth,  not  only  the  authority  under 
which  he  has  the  custody  of  the  child,  but  also  the  reasons,  if  any 
there  be,  why  the  plaintiff  is  not  a  suitable  person  to  have  the  guard- 
ianship and  custody  of  her  daughter. — Allen  v.  Williams,  31  Ida.  309, 
171  Pac.  493.  If,  after  a  divorce  between  parents,  the  father  of  a 
child  is  awarded  its  custody,  but  the  mother  retains  its  custody  and 
fails  to  comply  with  the  order  of  the  court,  she  can  not,  when  the 
father  years  afterward  sues  out  a  writ  of  habeas  corpus  for  the  custody 
of  the  child,  rely  upon  her  petition  for  a  modification  of  the  decree,  as 
a  defense  to  the  writ,  answering  that  she  is  now  a  fit  and  proper  person 
to  have  care  of  the  child. — Beers  v.  Walker,  Beers  v.  Beers,  101 
Wash.  683,  685,  172  Pac.  861. 

(4)  Jurisdiction  of  courts.  Temporary  order. — ^The  jurisdiction  of 
the  question  of  the  custody  of  a  child,  under  a  writ  of  habeas  corpus, 
is  of  an  equitable  nature,  and  courts  have  large  discretion  in  the 
matter. — Andrino  v.  Yates,  12  Ida.  618,  87  Pac.  787.  In  Kansas  the 
probate  courts  have  jur'hidiction  in  habeas  corpus  cases. — ^In  re  Gassa- 
way,  70  Kan.  695,  79  Pac.  113;  but  in  Idaho  and  Wyoming,  jurisdiction 
of  the  care  and  custody  of  infant  children  is  committed  to  the  district 
courts  and  the  judges  thereof. — In  re  Miller,  4  Ida.  711,  43  Pac.  870; 
Tytler  v,  TyUer,  15  Wyo.  319,  123  Am.  St.  Rep.  1067,  89  Pac.  1,  2.  In 
Idaho,  the  district  judge  at  chambers  has  all  the  powers  of  a  court  in 
habeas  corpus  proceedings,  and  the  judge  may  issue  an  order  for 
the  temporary  care  and  custody  of  a  person  alleged  to  be  illegally 
restrained  of  his  liberty,  to  continue  until  the  hearing  of  the  deter- 
mination of  the  writ  of  habeas  corpus.  Such  order  need  not  be  issued 
by  the  clerk,  under  the  seal  of  the  court;  the  signature  of  the  judge  is 
sufficient.  The  statutes  in  that  state,  in  regard  to  the  writ  of  habeas 
corpus,  must  be  liberally  construed,  with  a  view  to  effect  their  object 
and  to  promote  justice. — In  re  Dolling,  4  Ida.  715,  43  Pac.  871.  Where  a 
husband  who  had  separated  from  his  wife  obtained  possession  of  their 
child  without  her  consent  and  took  it  into  another  state  the  trial 
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court,  both  parties  being  within  Its  Jurisdiction,  has  authority  under  a 
writ  of  habeas  corpus  to  compel  the  return  of  the  child,  and  its 
production  in  court. — ^Breene  v.  Breene,  51  Colo.  342,  117  Pac.  1002. 
Where  any  child  under  eighteen  years  of  age  shall  be  found  to  be 
dependent  or  neglected,  the  court  may  make  an  order  committing 
him,  or  her,  to  the  care  of  some  reputable  citizen  of  good  moral 
character,  and  the  court  may  afterward  set  aside  or  modify  such 
order. — E3x  parte  Bowers,  Bowers  v.  Grant,  78  Or.  390,  153  Pac.  412. 
Under  the  statute  of  Washington,  the  custody  of  a  child,  committed 
as  a  dependent  child  by  the  juvenile  court,  may  be  changed  pending 
the  hearing  of  an  application  for  a  writ  of  habeas  corpus  to  obtain 
such  child;  the  application  for  the  writ  may,  of  itself,  be  treated  as 
an  application  for  a  change  of  custody,  and  tlie  judge  to  whom  appli- 
cation is  made,  having  the  welfare  of  the  child  in  mind,  may  change 
the  custody,  pending  the  hearing  of  the  application. — State  (ex  rel. 
De  Bit)  V.  Mackintosh,  98  Wash.  438,  441,  167  Pac.  1090.  A  girl  under 
eighteen  years  of  age  is  within  the  purview  of  the  "Juvenile  Court 
Law,'*  and  within  the  jurisdiction  of  the  juvenile  court,  although  she 
has  been  married  to  a  person  of  full  age  and  the  marriage  has  been 
annulled.— In  re  Lundy,  82  Wash.  148,  Ann.  Cas.  1916E,  1007,  143  Pac. 
885.  Courts  of  equity  possess  a  continuing  Jurisdiction  over  the  cus- 
tody of  children  and  an  inherent  power  to  amend,  modify,  or  annul 
orders  of  custody  which,  in  their  nature,-  are  but  temporary,  as  the 
welfare  of  such  children,  under  changing  conditions,  may  demand. — 
Stewart  v.  Stewart,  32  Ida.  180,  180  Pac.  165. 

(5)  What  matters,  only,  wifi  be  considered. — In  a  habeas  corpus 
proceeding  for  the  custody  of  a  child,  the  court  will,  where  it  is  pos- 
sible, keep  the  family  or  the  remaining  members  of  it  together,  if 
possible,  especially  where  there  is  one  willing  to  keep  the  family 
together  not  only  because  they  are  the  children  of  one  of  his  relatives, 
but  also  because  it  was  the  wish  of  their  dead  father. — ^Jones  v.  Bowman, 
13  Wyo.  79,  67  L.  R.  A.  860,  77  Pac.  439,  442.  the  proceeding  in  such 
cases  is  confined  within  very  narrow  limitations,  and  can  not  be 
extended  to  the  adjudication  of  claims  and  money  demands  and  unset- 
tled accounts  between  the  parties.  The  only  jurisdiction  of  the  court 
is  to  determine  who  has  the  better  right  to  the  custody  of  the  child, 
and  to  decree  it  to  such  custody.  It  is  only  those  matters  which  have 
a  necessary  connection  with  the  question  of  the  validity  of  the  deten- 
tion that  will  be  considered,  and  all  other  matters  will  be  uniformly 
rejected.— Foulke  v.  People,  4  Colo.  App.  519,  36  Pac.  640.  A  court, 
on  a  habeas  corpus  proceeding  for  the  custody  of  an  infant,  will  not 
give  the  slightest  weight  to  the  religious  belief  of  the  parties, 
especially  where  the  statute  of  the  state  not  only  fails  to  make  any 
distinction  as  to  religious  beliefs,  but  absolutely  prohibits  any  distinc- 
tion being  made  on  account  thereof. — Jones  v.  Bowman,  13  Wyo.  79, 
67  L.  R.  A.  860,  77  Pac.  439.  Where  parents,  because  of  certain  faults, 
have  been  deprived  in  judicial  proceedings  of  the  custody  of  their 
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children,  but  afterward  seek  to  regain  the  custody  on  the  ground  that 
such  faults  have  been  corrected,  the  only  evidence  material  in  the  case 
is  that  as  to  the  conduct  of  the  parents  after  the  children  were  taken 
from  them;  evidence  as  to  their  conduct  before  that  time  is  imma- 
terial and  is  properly  excluded. — ^Jain  v.  Priest,  30  Ida.  273,  164  Pac.  364. 

6.  Welfare  of  infant  controls. 

(1)  Cardinal  principle. — The  cardinal  principle  upon  a  habeas  corpus 
proceeding  is  the  welfare  of  the  child,  and  to  regard  the  benefit  of  the 
infant;  to  make  the  welfare  of  the  child  paramount  to  the  claims  of 
either  parent.  The  court  will  not  regard  the  parental  right  as  con- 
trolling, when  to  do  so  would  imperil  the  personal  safety,  morals, 
health,  or  happiness  of  the  child.  In  determining  this  delicate  and 
often  difficult  question,  the  court  looks  to  the  character,  condition, 
habits,  and  other  surroundings  of  claimants. — McKercher  y.  Green, 
13  Colo.  App.  270.  58  Pac.  410;  Andrino  v.  Yates,  12  Ida.  618,  87  Pac.  787, 
789;  Jones  v.  Bowman,  13  Wyo.  79,  67  L.  R.  A.  860,  77  Pac.  439;  Tytler 
v.  Tytler,  15  Wyo.  319,  123  Am.  8t  Rep.  1067,  89  Pac.  1,  2.  In  habeas 
corpus  proceedings  involving  the  custody  of  an  infant,  the  paramount 
and  controlling  question  by  which  the  court  must  be  guided  is  the 
interest  and  welfare  of  the  child. — People  (ex  rel.  Broxholm)  v.  Parks, 
57  Colo.  458,  141  Pac.  994.  The  courts  are  influenced,  in  awarding  the 
custody  of  a  child  to  either  one  of  its  parents  in  preference  to  the 
other,  wholly  by  the  consideration  of  the  child's  best  interest. — ^Linch 
V.  Harden  (Wyo.),  176  Pac.  156.  In  determining  the  custody  of  a 
child,  the  paramount  consideration  is  the  child's  welfare. — Larson  v. 
Button  (N.  D.),  172  N.  W.  869.  In  controversies  affecting  the  custody 
of  an  infant,  the  interest  and  welfare  of  the  child  is  the  primary  and 
controlling  question  by  which  the  court  must  be  guided. — ^Wilson  v. 
Mitchell,  48  Colo.  464,  30  L.  R.  A.  (N.  S.)  507,  111  Pac.  21,  25.  On 
habeas  corpus  to  recover  the  custody  of  a  child,  in  this  case  a  male 
Indian  child  of  Alaska,  the  best  interests  of  the  child  is  the  question 
of  controlling  consideration. — In  re  Can-ah-Conqua  (Alaska),  29  Fed.  687. 
In  the  matter  of  the  award  of  the  custody  of  the  person  and  property 
of  a  minor,  the  rule  sanctioned  by  courts  in  general  is  that  the  minor's 
welfare  is  the  controlling  consideration;  but  this  rule  yields  to  a  statute 
that  makes  a  parent's  right  paramount,  providing  the  parent  applying 
is  unobjectionable  morally. — In  re  Wise's  Estate,  —  Cal.  — ,  177  Pac.  277. 

REFERENCES. 

Denial  of  custody  of  child  to  parent  for  its  well  being.  See  note  41 
L.  R.  A.  (N.  S.)  564. 

(2)  Matters  to  be  considered. — ^In  determining  the  right  to  the  cus- 
tody of  a  child  as  between  one  parent  and  a  third  person  who  has 
adopted  it  with  the  consent  of  the  other  parent,  which  adoption  has 
been  approved  by  the  court  in  a  divorce  decree  subsequently  rendered, 
the  wishes  of  the  parent  will  be  subordinate  to  the  moral,  intellectual. 
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and  materia]  welfare  of  the  child.  It  Is  not  sufficient  to  establish  the 
unfitness  of  a  parent  for  the  custody  and  control  of  his  minor  child,  to 
show  that  he  has  some  faults  of  character  or  bad  habits;  it  must  be 
shown  that  his  condition  in  life  or  his  character  and  habits  are  such 
that  provision  for  the  child's  ordinary  comfort  and  contentment,  or 
for  its  intellectual  and  moral  development,  can  not  be  reasonably 
expected  at  the  parent's  hands. — Jamison  v.  Gilbert,  38  Okla.  751,  47 
L.  R.  A.  (N.  S.)  1133,  135  Pac.  342.  In  cases  where  husband  and  wife 
are  permanently  separated,  and  the  custody  of  their  minor  child  has 
been  judicially  awarded  to  one  of  them,  changing  circumstances  may 
make  it  to  the  child's  interest  that  the  custody  be  transferred  to  the 
other;  in  such  cases  res  judicata  does  not  prevail,  and  neither  does 
the  "full  faith  and  credit"  clause  of  the  constitution. — Linch  v.  Harden 
(Wyo.),  176  Pac.  156.  If  the  mother  of  a  four-year-old  daughter  is 
dead,  the  father  is  entitled  to  the  custody  of  the  child,  if  he  is  a 
suitable  person  to  have  it  and  is  in  a  situation  to  care  for  the  child; 
but,  where  he  has  no  home  of  his  own  and  merely  proposes  to  take  his 
child  from  her  mother's  parents  and  to  place  her  elsewhere,  the  wel- 
fare of  the  child  is  to  be  considered;  and,  if  she  has  a  good  home 
where  she  is  and  is  well  cared  for,  there  is  no  error  in  denying  the 
father's  application  for  a  writ  of  habeas  corpus  and  leaving  the  child 
with  the  defendants.— Harris  v.  Mulr,  24  Wyo.  213,  216,  157  Pac.  26.  In 
determining  to  whom  the  custody  of  a  child  should  be  awarded  its 
welfare  is  to  be  regarded  more  than  the  technical  legal  right  of  the 
parent;  but  where  an  application  made  by  a  father  for  the  custody 
of  his  child  after  the  death  of  its  mother  is  resisted  by  a  third  person 
on  the  ground  that  the  father  is  immoral  and  unfit  to  have  its  custody 
he  will  not  be  deprived  of  such  custody  unless  the  objection  is  sus- 
tained by  clear  and  satisfactory  proof. — Pinney  v.  Sulzen,  91  Kan.  407, 
Ann.  Cas.  1915C,  649,  137  Pac.  987.  If  a  child  is  delicate,  undersized 
and  in  need  of  special  attention  as  to  diet,  and  is  living  with  an  aunt 
who  provides  for  it,  and  is  able  and  willing  to  continue  so  to  provide, 
a  comfortable  home  with  healthful  and  moral  surroundings,  and  where 
it  is  given  strong  affection  and  constant  and  loving  care,  the  court 
should  ponder  over  these  considerations  as  having  greater  weight  than 
the  one  that  the  religious  training  would  perhaps  be  more  thorough 
in  an  orphanage.— People  v.  Bolton,  27  Colo.  App.  39,  146  Pac.  489. 
The  principle  of  the  law,  in  relation  to  the  awarding  of  the«  custody 
and  tuition  of  an  infant,  is  that  the  wishes  of  the  parent  in  regard  to 
its  religious  training  shall  be  respected,  but  this  principle  must  give 
way  to  the  consideration  of  the  infant's  welfare. — People  v.  Bolton,  27 
Colo.  App.  39,  146  Pac.  489.. 

(3)  Legal  presumption.— The  legal  presumption  is  that  it  is  for  the 
best  interests  of  the  child  and  of  society  for  the  child  to  remain  with 
its  natural  parents  during  the  period  of  its  minority  and  be  maintained, 
cared  for,  and  educated  by  them  under  their  supervision  and  direction; 
though  there  is  no  absolute  right  in  the  parents  in  this  regard. — Hum- 
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mel  ▼.  Parrlsh,  43  Utah  373,  134  Pac.  898,  901.  In  a  habeas  corpus  pro- 
ceeding by  parents  for  the  custody  of  their  ohild,  held  by  respectable 
persons  wishing  to  adopt  it  the  court  is  to  be  controlled  by  what  appears 
to  be  the  best  interests  and  welfare  of  the  child,  rather  than  by  the 
naked  legal  right  of  those  claiming  it;  the  legal  presumption  is  that 
being  in  the  care  and  custody  of  the  parents  will  most  conduce  to 
this  welfare  and  interest. — Harrison  v.  Harker,  44  Utah  541, 142  Pac.  716. 

(4)  Right  of  parent  to  yield,  when. — The  paramount  right  of  the 
parent  must,  however,  in  all  cases  be  held  subordinate  to  the  welfare 
of  the  child.— State  v.  Bell,  58  Wash.  576,  109  Pac.  51.  In  determining 
the  custody  of  a  child,  his  welfare  is  the  paramount  consideration. 
Even  parental  love  must  yield  to  the  claims  of  another,  if,  after  due 
Judicial  investigation,  it  is  found  that  the  highest  good  of  the  child 
requires  it. — In  re  Hickey  (Hickey  v.  Thayer),  85  Kan.  556,  41  L.  R.  A. 
(N.  S.)  564,  118  Pac.  56.  When  a  parent  has  surrendered  the  control  of 
his  child  when  it  was  a  toddling  infant  to  other  parties  and  permitted 
them  to  maintain,  clothe,  feed,  and  care  for  it  until  it  is  eight  or  nine 
years  of  age  and  a  strong  reciprocal  mutual  affection  has  grown  up 
between  the  child  and  its  foster  parents,  and  the  parent  seeks  to 
recover  possession  of  the  child,  the  natural  or  presumptive  right  of  the 
parent  can  not  prevail  if  the  interest  and  welfare  of  the  child  forbid  it. 
The  law  in  such  cases  regards  the  welfare  and  permanent  interests  of 
the  child  as  much  more  important  than  the  natural  or  presumptive 
right  of  the  parent.— Hummel  v.  Parrish,  43  Utah  373,  134  Pac.  898,  901. 
A  parent  may  by  contract  legally  transfer  and  surrender  his  infant 
child  into  the  custody  of  another  where  the  interest  of  the  child  is  not 
prejudiced  by  the  transaction,  and  in  all  controversies  arising  respect- 
ing the  custody  of  the  child  after  such  transfer  and  surrender  have 
been  made,  the  paramount  consideration — the  question  of  controlling 
importance — is  the  interest,  welfare,  and  happiness  of  the  child. — 
Stanford  v.  Gray,  42  Utah  228,  Ann.  Cas.  1916A,  989,  129  Pac.  423,  426. 

(5)  Discretion  of  court. — ^The  court  in  determining,  on  habeas  corpus, 
the  custody  of  a  minor  child,  will,  in  the  exercise  of  its  discretion,  look 
to  and  be  governed  by  the  welfare  of  the  child;  that  is  the  matter  of 
paramount  importance. — ^Walker  v.  Edwards,  32  Ida.  257,  181  Pac.  932. 
The  practice  of  consulting  the  infant's  wish  is  well  established  in  such 
cases,  not  that  it  should  control  in  that  matter,  but  that  the  court  may 
more  wisely  exercise  its  discretion,  and  may  learn  its  feelings,  its 
attachments,  its  probable  welfare  and  contentment. — ^Andrino  v.  Yates, 
12  Ida.  618, 87  Pac.  787,  789.  In  some  of  the  earlier  cases  in  this  country, 
the  courts  were  inclined  to  follow  the  common-law  doctrine  that  the 
father  had  an  absolute  right  to  his  children,  superior  to  that  of  the 
mother  and  kll  others ;  but,  on  habeas  corpus  proceedings  to  determine 
the  rightful  and  lawful  custody,  even  in  states  which  once  followed  the 
common-law  rule,  and  whether  the  contention  is  between  the  father 
and  mother  for  possession,  or  between  the  father  and  strangers,  the 
question  is  now  determined  upon  the  more  humane  ground,  generally 
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recognized,  that  the  welfare  and  interest  of  the  child  in  controversy 
is  the  paramount  question  under  consideration. — McKercher  y.  Oreen, 
13  Colo.  App.  270,  68  Pac.  406,  409.  In  contests  between  parents  and 
third  persons  as  to  the  custody  by  such  parents,  the  opinion  is  now 
universal,  that  neither  of  the  parties  has  any  right  that  can  be  allowed 
to  militate  against  the  welfare  of  the  infant  The  real  question  in  a 
case  like  this  is,  not  what  is  the  right  of  the  father  or  other  relatives 
to  the  custody  of  the  child,  nor  whether  the  right  of  the  one  is  superior 
to  that  of  the  other,  but  what  are  the  rights  of  the  child.  When,  there- 
fore, a  court  is  asked  to  lend  its  aid  to  put  the  infant  into  the  custody 
of  the  father,  and  withdraw  him  from  other  persons,  it  will  look  into  all 
the  circumstances,  and  ascertain  whether  it  will  be  for  the  real,  perma- 
nent Interests  of  the  infant  It  is  an  entire  mistake  to  suppose  U^at  the 
court,  at  all  events,  Is  bound  to  deliver  over  the  Infant  to  its  father,  or 
that  the  latter  has  an  absolute  vested  right  to  its  custody. — McKercher 
V.  Green,  13  Colo.  App.  270,  58  Pac.  406,  409,  410. 

7.  Awarding  child  to  proper  custody. 

(1)  Right  to  custody. — A  person  who  is  a  suitable  person  for  the 
purpose  is  entitled  to  the  custody  of  a  child  as  a  matter  of  right,  as 
against  any  one  not  its  parent,  irrespective  of  the  question  whether  it 
might  be  better  provided  for  by  some  one  else  who  is  willing  to  assume 
the  obligation.— Hollinger  v.  Eldridge,  Ex  parte  Hollinger,  90  Kan.  77, 
132  Pac.  1181.* 

(2)  Parents'  right  in  generai. — The  right  to  the  custody  of  minor 
children  is  a  Joint  one,  to  be  enjoyed  by  their  parents  so  long  as  the 
latter  live  together  and  exercise  the  right;  but  the  right  of  the  father 
as  to  the  custody  of  his  minor  child  being  limited,  he  has  no  legal, 
arbitrary  right  to  keep  such  child  away  from  its  mother,  if  the  separ- 
ation from  her  endangers  its  health,  and  especially  if  it  is  of  such  an 
age  as  to  require  a  mother's  care.  Upon  the  separation  of  the  parents, 
the  joint  right  of  custody  is  severed;  it  must  then  go  to  one  or  the 
other.  If  the  parents  can  not  agree  as  to  which  shall  have  such  cus- 
tody, and  resort  to  the  courts  to  determine  that  question,  it  is  clear 
that  the  court  will  regard  the  welfare  of  the  child  as  the  paramount 
consideration.-— Tytler  v.  Tytler,  16  Wyo.  319,  123  Ann.  8t.  Rep.  1067, 
89  Pac.  1,  2;  and  the  petitioner  must  abide  the  law  of  the  place  where 
the  question  is  litigated,  regardless  of  the  law  of  the  domicile. — Tytler 
V.  Tytler.  16  Wyo.  319,  123  Am.  8t  Rep.  1067,  89  Pac.  1,  2.  So  where 
a  child  has  been  unlawfully  committed  to  a  reform  school,  it  will  be 
discharged,  on  habeas  corpus,  from  the  custody  of  the  superintendent 
of  the  school  and  restored  to  the  custody  of  its  parents. — Ex  parte 
Becknell.  119  Cal.  496,  61  Pac.  692.  Where  the  legal  right  of  the  parent 
is  not  clear,  the  best  interests  of  the  child  will  govern  the  decision  of 
the  court  The  legal  right,  however,  to  the  custody  of  a  minor  may  be 
abandoned  or  forfeited  by  the  acts  or  conduct  of  the  parent  and  in 
such  a  case  he  is  equitably  estopped  from  asserting  such  legal  right. — 
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Andrlno  v.  Yates,  12  Ida.  618,  87  Pac.  787.  In  a  contest  for  the  custody 
of  an  infant,  by  a  proceeding  in  habeas  corpus,  between  the  father  and 
the  immediate  family  of  the  deceased  mother,  the  custody  of  the  child 
will  be  awarded  to  such  family,  if  the  moral  and  financial  qualifications 
of  both  parties  are  equal,  but  it  appears  that  the  child  had  never  known 
its  father,  that  the  only  member  of  the  father's  household  was  his 
mother,  about  eighty  years  of  age,  and  that  whatever  the  child  knew 
of  home  and  its  surroundings  was  learned  from  and  connected  with  said 
family  of  the  deceased  mother. — McKercher  v.  Green,  13  Colo.  App.  270, 
58  Pac.  406,  410.  Courts  will  not  disturb  the  family  relation,  nor  take 
a  child  from  its  parent  merely  because  a  third  person,  seeking  its 
custody,  may  have  large  means  and  is  therefore  able  to  give  the  child 
greater  comforts,  wider  education,  and  the  promise  of  a  larger  inheri- 
tance.—Pinney  V.  Sulzen,  91  Kan.  407,  Ann.  Cat.  1915C,  649, 137  Pac.  987. 
The  unfitness  which  will  deprive  a  parent  of  the  right  to  the  custody 
of  his  minor  child  must  be  positive  and  not  comparative;  and  the 
mere  fact  that  his  minor  child  might  be  better  cared  for  by  a  third 
person  is  not  sufficient  to  deprive  the  parent  of  his  right  to  its  custody. 
—Jamison  v.  Gilbert,  38  Okla.  751,  47  L.  R.  A.  (N.  S.)  1133.  135  Pac.  342.^ 
Upon  the  death  of  a  parent  to  whom  upon  the  granting  of  a  divorce, 
the  custody  of  a  child  has  been  awarded,  the  right  to  its  custody 
accrues  to  the  other  parent,  if  a  suitable  person  for  that  purpose. — i 
Hollinger  v.  Eldredge,  Ex  parte  Hollinger,  90  Kan.  77,  132  Pac.  1181.* 
Where  a  parent  in  writing  voluntarily  relinquishes  and  surrenders  the. 
custody  of  his  infant  child  to  the  custody  of  another,  he  can  not  recover 
the  custody  of  the  child  in  his  own  right;  and  where  he  comes  before 
the  court  for  that  purpose  the  burden  is  upon  him  to  show,  not  on  his 
own  behalf,  but  on  behalf  of  the  child,  that  it  is  not  being  properly 
cared  for.— Stanford  v.  Gray,  42  Utah  228,  Ann.  Cat.  1916A,  989, 129  Pac. 
423,  428.  By  natural  law,  by  common  law,  and  likewise  by  the  statutes 
of  the  state  of  Colorado,  the  natural  parents  are  entitled  to  the  custody 
of  their  minor  children,  except  when  they  are  unsuitable  persons 
to  be  intrusted  with  their  care,  control,  and  education,  or  when  some 
exceptional  circumstances  appear  which  render  such  custody  inimi- 
cal to  the  best  interests  of  the  child. — ^Wilson  v.  Mitchell,  48  Colo.  454, 
30  L.  R.  A.  (N.  S.)  507,  111  Pac.  21,  26.  In  a  contention  for  the  custody 
of  a  child  between  parents,  who  have  failed  to  manifest  uniformly  a 
parental  regard  for  it,  and  persons  who  have  adopted  it,  care  for  It 
lovingly,  and  have  the  child's  entire  affection,  and  who  are,  moreover, 
in  prosperous  circumstances,  the  award  should  be  regardless  of  the 
rights  of  natural  parents,  to  the  adopting  parties,  as  being  one  for 
the  child's  best  interests.— In  re  Sidle,  31  N.  D.  405,  410,  154  N.  W.  277. 
Where  a  child  has  been  brought  up  by  foster  parents  in  an  environment 
that  is  distinctly  different  from  that  to  which  he  would  be  submitted 
by  restoring  him  to  the  care  of  his  mother  a  revulsion  of  feeling  would 
be  liable  to  occur  which  would  lead  to  embarrassment  and  misery  and 
under  the  circumstances  of  the  case  the  foster  parents  are  entitled  to 
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retain  the  custody  of  the  chUd. — ^E2z  parte  Fields,  56  Wash.  259,  105 
Pac.  469. 

(3)  Father's  right  to  custody. — ^The  right  of  a  father  with  respect 
to  his  minor  child  Is  not  an  absolute,  paramount,  proprietary  right  or 
Interest  In  or  to  the  custody  of  the  infant,  but  Is  In  the  nature  of  a 
trust  reposed  in  him.  Where  the  parents  are  living  apart,  and  the 
mother  has  made  an  unauthorized  attempt  to  surrender  her  child  to  a 
charitable  institution,  without  notice  to  or  consent  of  the  father,  the 
court  will,  on  habeas  corpus,  award  the  custody  of  the  child  to^the 
father.  It  appearing  that  he  is  a  proper  person  to  have  it. — State  v. 
Wheeler,  43  Wash.  183,  86  Pac.  394,  398.  The  parents  are  the  natural 
guardians,  and  prima  facie  are  entitled  to  the  custody,  of  their  minor 
children.  A  verbal  agreement  by  the  father,  committing  his  child 
to  the  care  and  custody  of  another  until  it  shall  have  attained  its 
majority,  is  void,  and  such  child  will  be  restored  to  its  father  upon  a 
writ  of  habeas  corpus.  The  authorities  almost  universally  agree  that 
a  parol  agreement  by  the  father,  placing  his  child  in  the  custody  of 
another,  is  revocable  at  any  time  by  the  father,  and  that,  upon  a  habeas 
corpus  proceeding,  the  child  will  be  delivered  to  the  father,  unless 
considerations  of  the  welfare  of  the  child  control. — Foulke  v.  People, 
4  Colo.  App.  519,  36  Pac.  640,  643.  The  father  has  a  natural  right  to 
the  custody  of  his  Infant  child,  and  the  same  should  be  awarded  to 
him  in  all  cases  unless,  by  reason  of  his  character,  associates,  or  man< 
ner  of  life,  such  custody  would  not  be  for  the  child's  welfare. — EiX  parte 
Turner,  Turner  v.  Hendryx,  86  Or.  690,  167  Pac.  1019,  169  Pac.  109.  A 
motion  by  the  father  of  an  infant  to  set  aside  an  order  previously  made 
appointing  the  child's  aunt  to  be  guardian  of  her  person  and  estate,  the 
ground  being  the  lack  of  necessity  for  such  an  appointment,  should  be 
overruled  on  the  production  of  a  letter,  written  by  the  father  imme- 
diately before  the  guardianship  proceedings,  consenting  to  the  same. — 
In  re  MorhofTs  Guardianship  (Cal.),  178  Pac.  294.  The  fact  that  a 
husband,  on  his  wife's  securing  a  divorce  from  him,  acquiesces  in  her 
wish  to  have  full  control  of  their  child,  and  to  support  it,  does  not 
negative  his  preferred  right  of  guardianship  on  the  wife's  dying. — ^In  re 
Moore's  Estate  and  Guardianship,  179  Cal.  302,  176  Pac.  461.  Evidence 
that  a  father  agreed  that  his  sister-in-law  should  have  his  infant  child, 
even  if  undisputed,  would  not  Justify  the  refusal  upon  habeas  corpus 
to  award  its  custody  to  him;  since  the  father  has  a  right  to  revoke 
such  an  agreement,  since  a  child  is  not  a  chattel,  subject  to  sale  or 
cold-blooded  bargaining. — Ex  parte  Turner,  Turner  v.  Hendryx,  86  Or. 
590,  594,  169  Pac.  109.  In  the  absence  of  anything  in  the  evidence 
showing  that  the  father  was  in  any  way  unworthy  or  that  he  had 
abandoned  his  child,  it  was  error  to  ignore  his  natural  rights  and 
award  the  custody  of  his  infant  child  on  habeas  corpus  to  another. — 
Ex  parte  Turner,  Turner  v.  Hendryx,  86  Or.  590,  594,  169  Pac.  109. 
If  the  father  of  an  Infant  agrees  informally  to  its  being  given  to  its 
dead  mother's  sister  to  be  reared,  the  agreement  may  subsequently 
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be  revoked  by  him,  and  the  child  be  awarded  to  him  on  a  writ  of 
habeas  corpus,  where  he  is  not  unworthy  nor  unfit  to  have  its  custody. 
—Ex  parte  Turner,  Turner  v.  Hendryx.  86  Or.  590,  167  Pac.  1019,  169 
Pac.  109.  After  the  death  of  the  mother,  to  whom  the  custody  of  the 
child  had  been  given  by  a  decree  of  divorce,  the  father  being  a  suitable 
person  is  the  proper  person  to  have  the  custody  of  the  child  as  against 
the  mother's  parents. — Ehc  parte  Barnes,  54  Or.  548,  21  Ann.  Cas.  465, 
25  L.  R.  A.  (N.  S.)  172,  104  Pac.  296,  297.  The  fact  that  the  father 
required  the  children  to  assist  in  the  ordinary  work  in  and  about  the 
home,  and  the  fact  that  the  stepmother  is  strict  in  discipliq^g  the 
children,  do  not  olfer  sufficient  reasons  for  awarding  the  custody  of 
the  boy  to  the  grandmother. — State  v.  Bell,  58  Wash.  575,  109  Pac.  52. 
The  right  of  a  father  to  the  custody  and  services  of  his  child  is  subject 
to  the  welfare  of  the  child  and  in  furtherance  thereof  the  court  may 
give  the  child  into  the  custody  of  the  mother  in  preference  to  that  of 
the  father.— Breene  v.  Breene,  51  Colo.  342,  117  Pac.  1002.  The  hus- 
band, whose  wife  undertook  the  care  of  an  infant  child  for  an  uncertain 
compensation,  and  who  cared  for  and  supported  it  for  two  or  three 
years,  has  no  legal  right  to  the  custody  of  such  child  against  the  claims 
of  its  mother,  and  the  mother  having  obtained  its  custody,  can  not  be 
deprived  thereof  by  writ  of  habeas  corpus. — ^In  re  Butler,  41  Okla.  629, 
137  Pac.  673.  The  court  may,  on  habeas  corpus  to  secure  the  custody 
of  a  child,  where  the  conditions  are  peculiar,  regard  the  interests  of 
the  child  as  a  superior  consideration  to  the  right  of  a  father,  and 
award  the  custody  to  a  person  not  a  parent. — Application  of  Bell,  28 
Cal.  App.  547,  153  Pac.  240. 

(4)  Mother's  right  to  custody. — On  habeas  corpus  by  a  mother  for 
custody  of  a  child,  respondents  can  not  rely  on  pending  proceedings 
under  Rem.  &  Bal.  Code,  Sec.  1701,  to  adjudge  custody  of  the  child  as 
one  abandoned,  where  no  process  has  been  served  in  that  proceeding, 
no  date  for  final  hearing  fixed,  and  no  final  order  made;  the  society  to 
which  custody  was  temporarily  awarded  in  such  proceeding  acquiring 
no  rights  available  as  a  defense  to  the  habeas  corpus  proceedings. — 
State  V.  Reynolds,  60  Wash.  12,  110  Pac.  634.  The  legal  right  of  the 
mother  of  a  minor  child,  its  father  being  dead,  to  its  custody  and 
control,  is  superior  to  that  of  a  third  person  whose  claim  is  based  upon 
the  fact  that  he  has  cared  for  and  supported  the  child  for  some  two  or 
three  years.— In  re  Butler,  41  Okla.  629,  137  Pac.  673.  The  fact  that  a 
child's  affections  cling  to  a  stranger,  who  is  fond  of  him  and  disposed 
to  do  for  him  more  thap  his  mother  can  do,  will  not  justify  a  court  in 
denying  the  mother's  application  to  have  the  custody  of  him;  unless 
she  has  abandoned  him  or  in  some  other  way,  specified  in  the  code, 
forfeited  her  right— Ex  parte  Mathews,  176  Cal.  156,  167  Pac.  873. 
Circumstances  under  which  the  right  of  the  foster  mother  of  an 
illegitimate  child  Is  paramount  to  that  of  its  own  mother. — In  re  Potter, 
85  Wash.  617,  149  Pac.  23. 
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(5)  Change  of  custody. — Where  a  number  of  white  children  of  tender 
years  were  sent  to  Arizona  by  the  New  York  Foundling  Hospital,  and 
fiuch  children  were  given  to  some  impecunious,  illiterate,  and  vicious 
half-breed  Mexican  Indians,  but  were  afterwards  taken  from  them  by 
American  residents  of  the  locality,  who  cared  for  the  same,  and  provided 
them  with  suitable  homes,  and  the  hospital  filed  its  petition  for  a  writ 
of  habeas  corpus  to  procure  the  custody  of  the  children,  the  court  held 
that  neither  the  petitioner  nor  the  respondents  had  any  such  legal 
claim  as  authorized  it,  for  that  reason,  to  award  to  either  of  the  parties 
the  car£  and  custody  of  the  children,  but,  in  considering  what  was  best 
to  subserve  the  best  welfare  of  the  children,  the  court  decided  that  it 
would  be  for  their  best  interests  that  no  change  be  made  in  their 
custody;  and  that  they  be  left  in  the  "changing  West,  the  land  of 
opportunity  and  hope,"  to  grow  to  manhood  and  to  womanhood,  and 
where  they  would  have  the  fullest  opportunity  possible  for  them  to 
be  judged,  not  upon  the  unfortunate  condition  of  birth,  but  upon  the 
record  they  themselves  might  make,  and  the  character  they  should 
develop.— New  York  Foundling  Hospital  v.  Gatti,  9  Ariz.  106,  7  L.  R.  A. 
(N.  S.)  306,  79  Pac.  231,  233,  238. 

(6)  Attacking  adoption  proceedings. — Where  a  child  has  a  mother 
living,  and  it  has  been  adopted  by  another,  without  notice  to  the 
mother,  the  adoption  proceedings  are  void,  and  the  mother,  on  habeas 
corpus,  is  entitled  to  the  custody  of  her  child,  where  she  is  shown  to 
be  capable,  worthy,  and  affectionate,  and  has  done  nothing  to  impair 
her  right,  though  respondents  have  better  financial  resources.  This 
should  not  be  allowed  to  turn  the  scale.  "Children  born  in  mangers 
and  humble  log  cabins  have  been  known  to  do  well." — In  re  Carter, 
Carter  v.  Botts,  77  Kan.  765,  93  Pac.  584.  Where  an  order  of  adoption 
is  collaterally  attacked  on  a  writ  of  habeas  corpus,  the  Judgment  as  to 
the  validity  of  the  adoption  is  conclusive,  in  a  subsequent  proceeding 
to  vacate  the  order  of  adoption,  though  no  objection  was  made  in  the 
habeas  corpus  proceeding  that  the  attack  was  collateral. — In  re 
Clifford's  Estate,  37  Wash.  460,  107  Am.  8t.  Rep.  819,  79  Pac.  1001,  1002. 

(7)  Attacking  guardianship  proceedings. — The  right  to  the  guardian- 
ship of  a  minor  can  not  be  tried  upon  habeas  corpus. — Andrino  v.  Yates, 
12  Ida.  618,  87  Pac.  787.  Upon  the  appointment  of  a  guardian  for  the 
person  of  a  minor,  the  authority  of  the  parent  ceases,  and  the  guardian, 
if  duly  appointed,  is  legally  entitled  to  the  custody  of  the  minor;  and 
this  right  of  the  guardian  to  the  custody  of  the  minor  can  be  attacked 
collaterally  only  upon  the  ground  of  want  of  Jurisdiction  in  the  court 
to  make  the  order  of  appointment;  and  when,  upon  proceedings  in 
habeas  corpus,  the  respondent  Justifies  his  custody  of  the  minor  by 
such  an  order,  an  impeachment  thereof  is  a  collateral  attack. — In  re 
Lundberg,  143  Cal.  402,  403,  77  Pac.  156.  If  the  respondent  is  the 
duly  appointed  guardian  of  a  person  of  a  Chinese  girl,  his  right  to  her 
custody,  irrespective  of  the  question  of  parentage,  can  not  be  denied 
on  habeas  corpus,  not  only  because  as  guardian  of  her  person  he  is  her 
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legal  custodian,  but  because  his  appointment  Involved  a  determination 
by  a  competent  tribunal  as  to  who  was  her  father. — In  re  Chin  Mee  Ho, 
140  Cal.  263,  266,  73  Pac.  1002.  The  appointment  of  a  guardian  is  In 
the  nature  of  a  judgment,  from  which  an  appeal  may  be  taken;  and, 
unless  it  Is  taken  within  the  prescribed  statutory  time  after  the  order 
of  appointment  is  rendered,  it  becomes  final,  and  can  not  be  collaterally 
attacked  by  the  parents  on  habeas  corpus. — Ex  parte  Miller,  109  Cal. 
643,  647,  42  Pac.  428.  An  appointment  of  a  guardian  of  the  person  of 
a  minor,  made  without  actual  notice  to  the  parent,  but  in  all  other 
respects  in  accordance  with  all  statutory  requirements,  is  not  void,  and 
is  not  open  to  collateral  attack  on  habeas  corpus. — In  re  Lundberg, 
143  Cal.  402,  77  Pac.  166,  160.  In  a  great  majority  of  cases  the  minor 
is  In  the  care  of  its  parents,  and  in  such  cases  notice  to  them  is  there- 
fore essential.  But  where  the  child  is  in  the  care  of  some  other  person, 
notice  to  that  person  will  ordinarily  reach  the  parents  at  once,  in  the 
absence  of  fraud,  if  the  parents  have  not  practically  abandoned  the 
child  and  ceased  to  make  inquiry  in  regard  thereto.  The  court  to 
which  an  application  for  an  order  for  the  appointment  is  made  will 
always  make  inquiry  as  to  the  relatives,  and  require  notice  to  be  given 
to  them,  where  the  giving  of  such  notice  is  practicable.  If  it  subse- 
quently develops  that  a  parent  has,  by  such  proceedings,  been  deprived 
of  the  custody  of  his  minor  child,  the  order  may  be  annulled  or  vacated 
b3r  appropriate  proceedings;  and  the  court  having  jurisdiction  of  a 
guardianship  proceeding  will  always,  on  seasonable  application  by  a 
parent  who  did  not  in  fact  have  notice,  liberally  exercise  the  discre- 
tionary power  confided  to  it,  to  give  the  parent  full  opportunity  to  be 
heard  on  the  question  as  to  the  necessity  of  the  appointment  of 
another  as  guardian.  And  finally,  the  guardian  so  appointed  may  be 
removed  whenever  it  is  no  longer  proper  that  the  ward  should  be 
under  guardianship. — In  re  Lundberg,  143  Cal.  402,  77  Pac.  156,  159. 
The  petitioner  for  a  writ  of  habeas  corpus  for  the  custody  of  a  child 
can  not  base  his  claim  on  a  supposed  rightful  authority  to  control  the 
child's  person  in  this  state  by  virtue  of  his  appointment  as  guardian  in 
another  state,  and  the  jurisdiction  of  a  court  of  this  state  to  decide,  on 
habeas  corpus,  or  other  proper  process,  concerning  the  care  and  cus- 
tody of  infants  is  paramount,  and  can  not  be  taken  away  by  a  decree 
of  an  Inferior  tribunal  of  this  state;  and  where  neither  the  petitioner 
nor  the  respondent  is  entitled  to  the  custody  of  the  child,  the  court, 
in  the  exercise  of  its  sound  judicial  discretion,  having  regard  to  the 
welfare  and  permanent  good  of  the  child  as  a  predominant  consider- 
ation, will  determine  to  whose  custody  It  shall  be  committed. — Jones  v. 
Bowman,  13  Wyo.  79,  67  L.  R.  A.  860,  77  Pac.  439,  442. 

(8)  Discharge  and  dismittal  of  writ. — ^In  a  habeas  corpus  proceed- 
ing for  the  custody  of  a  minor  committed  to  a  state  reform  school, 
the  minor  must  be  discharged  from  the  custody  of  the  superintendent 
of  such  institution  and  restored  to  the  custody  of  his  parents,  where 
the  facts  show  that  he  was  illegally  committed  for  want  of  notice  to 
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his  parents. — Ex  parte  Becknell,  119  Cal.  496,  497,  51  Pac.  692.  And 
the  writ  of  habeas  corpus  must  be  dismissed,  where  it  appears  that 
the  child  is  not  in  the  respondent's  custody. — In  re  Christal,  141  Gal.  523, 
524,  76  Pac.  103. 

(9)  Former  adjudication  at  ret  Judicata. — In  a  habeas  corpus  pro- 
ceeding involving  the  custody  of  minor  children,  all  matters  in  issue 
arising  upon  the  same  state  of  facts  determined  in  a  prior  proceeding 
should  be  regarded  as  settled  and  concluded. — In  re  Hamilton,  66  Kan. 
754,  71  Pac.  817.  The  principle  of  res  Judicata  is  applicable  to  proceed- 
ings on  habeas  corpus,  so  far,  at  least,  as  they  involve  an  inquiry  into 
and  a  determination  of  the  rights  of  conflicting  claimants  to  the  custody 
of  minor  children.  The  decision  on  a  former  writ  is  conclusive  in  a 
subsequent  application,  unless  some  new  fact  has  occurred  which  has 
altered  the  state  of  the  case,  or  the  relative  claims  of  the  parents  or 
other  contestants  for  the  custody  of  the  child  in  some  material  respect. 
Thus  a  Judgment  awarding  the  custody  of  a  child  to  its  adoptive 
parents  is  res  Judicata  of  the  issues  in  a  subsequent  proceeding  between 
the  same  parties  on  the  same  facts  to  vacate  the  order  of  adoption, 
though  the  former  was  a  habeas  corpus  proceeding. — ^In  re  Clifford, 
37  Wash.  460,  107  Am.  8t.  Rep.  819,  79  Pac.  1001,  1002.  Where  the 
defendant,  in  a  divorce  suit  here,  had  previously  Instituted  a  habeas 
corpus  proceeding  in  another  state,  against  his  wife  and  her  father, 
in  which  the  custody  of  the  children  was  awarded  to  each  of  the 
parents  for  alternate  periods,  that  decision  is  not  res  Judicata  as  to  the 
custody  of  the  children  in  the  divorce  suit  in  this  state;  where  a  change 
of  conditions  is  shown,  the  court  in  such  divorce  suit  may  make  a 
further  decree  as  to  such  custody. — Stewart  v.  Stewart,  32  Ida.  180, 
180  Pac.  165. 

(10)  Writ  of.  prohibition. — A  writ  of  prohibition  to  prevent  proceed- 
ings before  a  district  court,  or  the  Judge  thereof,  will  not  be  issued  in 
habeas  corpus  proceedings  for  the  custody  of  a  child,  unless  it  is  so 
clear  that  such  court  is  acting  outside  of  or.  beyond  its  Jurisdiction 
that  there  is  no  reasonable  doubt  of  the  fact. — ^In  re  Miller,  4  Ida.  711, 
43  Pac.  870,  871. 

8.  Appeal  in  iiabeas  corpus  proceedings. 

(1)  Appealability  of  judgment.— The  Judgment  of  a  district  court  in  a 
habeas  corpus  proceeding  involving  the  custody  of  a  child  is  appeal- 
able; it  is  a  final  Judgment.— Jain  v.  Priest,  30  Ida,  273,  164  Pac.  364. 
A  judgment  or  order  quashing  a  writ  of  habeas  corpus  and  awarding 
the  possession  and  custody  of  a  minor  child  to  one  of  the  contending 
parties  is  a  "final"  order  or  Judgment  alfecting  substantial  rights,  made 
in  a  special  proceeding;  it  is  therefore  appealable  under  the  statute. — 
Larson  v.  Dutton  (N.  D.),  168  N.  W.  625.  In  Kansas,  an  appeal  will 
lie  from  a  Judgment  of  the  district  court  in  habeas  corpus  proceedings 
determining  the  rights  of  conflicting  claimants  to  the  custody  of  a 
child.—Bleakley  v.  Smart,  74  Kan.  476,  11  Ann.  Cat.  125,  87  Pac.  76; 
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Miller  V.  Gordon,  93  Kan.  382,  Ann.  Cas.  1916D,  602,  144  Pac.  274;  and  in 
Colorado  a  decree  in  habeas  corpus  for  the  custody  of  an  Infant  may  be 
reviewed  upon  a  writ  of  error,  as  such  a  decision  clearly  possesses  every 
element  necessary  to  constitute  a  final  judgment.  It  is  conclusive  be- 
tween the  parties  as  to  the  only  question  and  subject-matter  before  the 
court  and  presented  in  the  record,  namely,  the  custody  of  the  child. 
Such  an  order,  decision,  judgment,  or  whatever  it  may  be  called,  puts  an 
end  to  the  particular  action.  It  leaves  nothing  further  to  be  done  in  the 
determination,  becomes  res  judicata,  and  therefore  constitutes  a  final 
judgment. — McKercher  v.  Green,  13  Colo.  App.  270,  68  Pac.  406,  408; 
but  the  appellate  court  will  ordinarily  decline  to  review  the  evidence. 
— ^In  re  Freeman,  64  Kan.  493,  38  Pac.  668. 

(2)  Dismissal  of  appeai. — No  appeal  lies  from  a  non-appealable  order, 
and  the  appeal  will  be  dismissed  if  taken  by  a  party  who  is  not 
aggrieved  by  the  refusal  of  the  court  to  change  the  custody  of  the 
child.— St.  Clair  v.  Williams,  23  Wash.  662,  63  Pac.  206.  An  appeal  from 
a  judgment  denying  a  petition  for  a  writ  of  habeas  corpus  to  obtain  the 
custody  of  an  infant,  will  not  be  dismissed  on  the  ground  that  the 
county  court  has  disposed  of  the  matter  by  a  decree  awarding  the 
child  in  question  to  respondents  under  a  petition  for  its  adoption,  a 
writ  of  review  having  been  issued  in  the  adoption  proceedings  since 
the  perfection  of  the  appeal. — Ex  parte  Turner,  Turner  v.  Hendryx, 
86  Or.  690,  167  Pac.  1019. 

(3)  Trial  de  novo. — On  appeal  from  the  judgment  dismissing  the 
writ  in  a  habeas  corpus  proceeding  to  regain  the  custody  of  an  infant, 
the  review  in  Oregon  is  de  novo,  notwithstanding  section  669  L.  O.  L. — 
Ex  parte  Turner,  Turner  v.  Hendryx,  86  Or.  590,  167  Pac.  1019,  169  Pac. 
109.  A  habeas  corpus  proceeding  to  recover  the  custody  of  an  infant 
child  is  not  triable  anew  in  the  supreme  court  of  North  Dakota. — Larson 
V.  Button  (N.  D.),  172  N.  W.  869.  So  in  Wyoming,  where  an  appeal  is 
taken  from  a  decision  in  a  habeas  corpus  proceeding  brought  to  secure 
the  custody  of  a  minor  child,  the  case  does  not  go  before  the  appellate 
court  for  trial  de  novo;  and  the  court,  sitting  as  a  court  of  review,  in 
considering  the  evidence,  will  not  assume  to  weigh  It,  but  only  look 
into  the  record  to  ascertain  whether  the  judge  abused  his  discretion  in 
awarding  the  custody  of  the  child.— Tytler  v.  Tytler,  15  Wyo.  319,  123 
Am.  8t.  Rep.  1067,  89  Pac.  1,  3. 

(4)  Effect  of  giving  supersedeas  bond. — ^In  a  habeas  corpus  proceeding 
for  the  custody  of  a  child,  the  giving  of  a  supersedeas  bond  has  no  effect 
whatever  upon  the  possession,  custody,  and  control  of  the  child  in 
question.  It  does  not  give  a  right  to  the  custody  of  the  child,  pending 
the  appeal.— State  v.  Poindexter,  46  Wash.  37,  87  Pac.  1069. 

(5)  Review. — ^Where  the  findings  in  a  habeas  corpus  proceeding  to 
recover  the  custody  of  an  infant  child  are  based  upon  parol  evidence, 
they  will  not  be  disturbed  unless  they  are  shown  to  be  clearly  wrong. 
— ^Larson  v.  Dutton  (N.  D.),  172  N.  W.  869.    In  habeas  corpus  proceed- 
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ings  involving  the  custody  of  a  child,  taken  temporarily  from  the 
custody  of  its  parents  because  of  their  neglect,  the  findings  of  the 
district  court  returning  the  custody  to  the  parents  will  not  be  disturbed 
where  the  evidence  is  conflicting  as  to  the  reformation  of  the  parents 
and  as  to  their  suitableness  to  have  such  custody. — ^Jain  v.  Priest,  30 
Ida.  273,  164  Pac.  364.  In  determining  the  custody  of  a  minor  child  in 
habeas  corpus,  the  judgment  of  the  lower  court  will  not,  on  appeal, 
be  disturbed  because  of  conflict  in  the  evidence  where  there  is  sufficient 
evidence,  if  uncontradicted,  to  sustain  the  judgment. — ^Walker  v. 
Edwards,  32  Ida.  257,  181  Pac.  932.  The  supreme  court  of  the  state  of 
Oklahoma  has  jurisdiction  on  appeal  to  review  an  order  of  the  district 
court  awarding  the  custody  of  a  minor  child  to  one  of  the  parties  in  a 
habeas  corpus  proceeding,  brought  for  the  purpose  of  determining  who 
has  the  right  to  the  custody  and  control  of  such  minor. — Jamison  v. 
Gilbert,  38  Okla.  751,  47  L.  R.  A.  (N.  S.)  1133,  135  Pac.  342. 

REFERENCES. 

Habeas  corpus  for  custody  of  children.  See  notes  20  Am.  Dec. 
330-337;  2  Am.  8t  Rep.  183-187.  Habeas  corpus  decree  as  to  custody 
of  infant  as  res  judicata.  See  note  67  L.  R.  A.  783-788.  Custody  of 
legitimate  children  on  habeas  corpus.  Church  on  Habeas  Corpus,  2d 
ed.,  pp.  665-732. 

9.  Marriage  of  minoti 

A  minor  on  marrying  becomes  of  lawful  age  so  that  he  can  sue  in 
his  own  name. — Ex  parte  Hollopeter,  52  Wash.  41,  132  Am.  St.  Rep.  952, 
17  Ann.  Cat.  91,  21  L.  R.  A.  (N.  S.)  847,  100  Pac.  162.  The  marriage  of 
a  female  infant  after  she  has  reached  the  age  of  consent  emancipates 
her  from  all  parental  control  which  might  otherwise  be  exercised  by 
reason  of  her  minority,  and  places  her  equally  beyond  further  control 
of  the  court  over  her  person  in  any  guardianship  proceeding  based  on 
such  minority. — Guardianship  of  Ambrose,  170  Cal.  160,  149  Pac.  43. 
It  is  only  when  a  marriage  is  contracted  by  a  minor,  who  is  incapable 
of  consenting  to  marriage  by  reason  of  being  under  the  age  of  consent, 
as  provided  in  section  56  of  the  Civil  Code,  that  the  coiisent  of  parents 
or  guardian  is  essential  to  its  validity. — Guardianship  of  Ambrose,  170 
Cal.  160,  149  Pac.  43.  If  a  female  who,  although  a  minor,  has  arrived 
at  the  age  of  consent,  becomes  a  party  to  a  marriage  regularly  solem- 
nized, the  marriage  is  valid  without  regard  to  the  consent  of  parent  or 
guardian. — Guardianship  of  Ambrose,  170  Cal.  160,  149  Pac.  48. 

10.  Contempt  of  court. 

Appearing  in  court  in  response  to  a  writ  of  habeas  corpus  and  refus- 
ing to  produce  the  body  of  a  child  pursuant  to  the  requirements  of  such 
writ,  without  a  reasonable  excuse,  or  willfully  making  an  evasive  or 
insufficient  answer  thereto,  is  a  contempt  committed  in  the  presence 
of  the  court— Smy the  v.  Smythe,  28  Okla.  266, 114  Pac.  257. 
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11.  Contracts  of  minors. 

(1)  Minority  In  general. — -A  law  whereby  the  age  of  minority  of  a 
female  child  is  increased  from  18  years  to  21,  does  not,  if  enacted  after 
a  girl  has  reached  the  age  of  18,  avail  her  for  retaining  property  which 
she  was  to  enjoy  only  during  her  minority. — Smith  v.  Smith,  104  Kan. 
629,  180  Pac.  231.  Land  and  the  rents  and  profits  thereof,  which  under 
decree  of  court  rendered  in  a  divorce  case,  have  been  set  aside,  out 
of  the  father's  estate,  for  the  support  of  the  children  of  the  marriage 
until  the  youngest  of  them  reach  mature  age,  is  to  be  restored,  on  suit 
therefor  by  the  father,  when  such  age  is  reached  by  the  youngest  child. 
—Smith  V.  Smith,  104  Kan.  629,  180  Pac.  231. 

(2)  Contracts,  generally. — The  contract  of  a  minor  male,  over  the  age 
of  18  years,  to  enter  the  army  or  navy  is  binding,  and  such  minor  can 
not  rely  for  discharge  on  the  ground  of  infancy  alone. — In  re  Oliver, 
1  Alaska  1.  A  contract  made  for  the  benefit  of  a  minor  child  is  not 
invalid  because  made  with  the  child's  stepfather  who  had  no  legal 
control  over  her. — Steinberger  v.  Young,  175  Cal.  81,  165  Pac.  432,  436. 
It  is  a  commanding  principle  of  justice,  and  has  become  one  of  the 
maxims  of  the  law,  that  a  minor  can  not  apply  to  his  own  use  the 
beneficial  part  of  a  transaction  and  reject  its  burdens. — Peers  v. 
McLAUghlin,  88  Gal.  294,  299,  22  Am.  8t.  Rep.  306,  26  Pac.  119.  A  con- 
tract by  a  minor  under  the  age  of  eighteen  years  for  the  purchase  of  a 
lot  of  land  on  Installments  was  void  ab  Initio,  and  was  not  subjected 
to  ratification  and  could  not  be  vitalized  by  the  payment  of  install- 
ments after  arriving  at  the  age  of  eighteen. — Maier  v.  Harbor  Center 
Land  Co.  (Cal.  App.),  182  Pac.  345,  346.  Where  a  minor  disaffirms  a 
contract  for  the  purchase  of  a  lot  of  land  on  installments  entered  into 
imder  eighteen  years  of  age,  such  contract  is  void  ab  initio,  and  any 
loss  sustained  by  the  seller  because  of  such  disaffirmance  is  a  result 
of  his  own  mistake  in  entering  into  a  void  contract;  and  if  the  claim 
is  based  upon  fraud  of  the  minor  in  not  disclosing  his  incapacity,  and 
should  be  properly  pleaded  it  could  never  be  maintained  separately  as 
a  suit  for  damages,  and  hence  can  not  constitute  a  valid  defense  or 
counterclaim. — Maier  v.  Harbor  Center  Land  Co.  (Cal.  App.),  182  Pac. 
345,  346.  Section  35  of  the  Civil  Code  of  California  requires  a  minor 
to  restore  the  consideration  of  a  contract  upon  electing  to  disaffirm 
it,  only  when  the  contract  was  entered  into  whilst  he  was  over  the  age 
of  eighteen  years,  and  does  not  require  a  return  or  restoration  of 
such  consideration  when  the  contract  was  entered  into  whilst  he  was 
under  eighteen. — Maier  v.  Harbor  Center  Land  Co.  (Cal.  App.),  182 
Pac.  345,  346.  The  power  of  a  minor  to  disaffirm  a  contract  entered 
into  during  his  minority  at  any  time  prior  to  majority  or  within  a 
reasonable  time  thereafter  is  not  impaired  by  the  fact  that  he  had  a 
general  guardian  so  as  to  bar  his  right  to  sue  for  the  recovery  of 
moneys  paid  on  account  of  such  contract  after  the  running  of  the 
statutory  period. — Maier  v.  Harbor  Center  Land  Co.  (Cal.  App.),  182 
Pac.  345,  346. 
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(3)  Conveyance  or  deed  by  Indian. — ^A  Greek  Indian  minor  Is  legally 
Incompetent  to  execute  a  conveyance  of  allotted  lands  inherited  by  him 
except  pursuant  to  an  order  of  the  county  court  having  Jurisdiction, 
and  the  district  court  is  without  jurisdiction  to  give  validity  to  a  void 
conveyance  executed  by  such  minor,  and  its  decree  in  an  action  between 
said  minor. and  his  grantee  quieting  title  in  the  latter  is  void  for 
want  of  jurisdiction,  and  does  not  divest  such  minor  of  his  title. — Crow 
V.  Hardridge  (Okla.),  175  Pac.  115,  117.  A  deed  executed  by  a  Creek 
Indian  minor  to  allotted  lands  inherited  by  him,  not  being  made  by  his 
guardian  pursuant  to  an  order  of  the  county  court  having  jurisdiction, 
is  null  and  void. — Crow  v.  Hardridge  (Okla.),  176  Pac.  115,  116.  A  deed 
executed  by  a  minor  allottee  of  the  Five  Civilized  Tribes,  whose  restric- 
tions have  been  removed  by  the  act  of  May  27,  1908,  to  his  allotted 
lands,  is  void,  and  title  thereto  can  only  be  obtained  through  proceed- 
ings in  the  county  court  as  provided  by  statute. — ^Allison  v.  Crummey 
(Okla.),  166  Pac.  691,  692. 

(4)  Joinder  of  guardian. — ^A  sale  of  a  minor's  interest  in  real  estate 
made  in  1912  by  the  guardian  joining  in  a  conveyance  with  the  adult 
heir  as  provided  by  the  act  of  congress  of  April  26,  1906,  is  a  nullity. — 
McCoy  V.  Mayo  (Okla.),  174  Pac.  491,  494.  When  it  is  desired  that  a 
minor  join  with  the  adult  heirs  in  the  sale  of  an  Inherited  allotment, 
prior  to  statehood,  such  purpose  could  only  be  accomplished  through 
the  action  of  "a  guardian,  duly  appointed  by  the  proper  United  States 
court  for  the  Indian  Territory  .  .  .  upon  the  order  of  such  court 
made  upon  petition  filed  by  guardian." — Talley  v.  Burgess,  46  Okla.  550, 
149  Pac.  120,  121.  Section  22  of  the  act  of  congress  of  April  26,  1906, 
does  not  authorize  an  independent  and  separate  sale  of  the  interests 
of  a  minor,  and  a  sale  of  such  interest  prior  to  the  passage  of  the  act 
of  May  27,  1908,  by  a  guardian,  pursuant  to  an  order  of  the  court  in 
the  exercise  of  general  probate  jurisdiction,  for  the  support  and  edu- 
cation of  the  minor,  without  joining  with  the  adult  heirs  in  a  sale, 
does  not  pass  the  title  of  the  minor. — Lula,  Seminole  Roll  No.  908  v. 
Powell  (Okla.),  166  Pac.  1050,  1052.  The  act  of  congress  of  April  26, 
1906,  authorizing  the  guardian  of  a  minor  Indian  to  join  in  the  con- 
veyance of  real  estate  made  by  an  adult  heir  conveying  the  interest  of 
such  minor  was  repealed  by  the  act  of  May  27,  1908. — McCoy  v.  Mayo 
(Okla.),  174  Pac.  491,  494. 

12.  Actiont. — A  guardian  of  a  minor  Indian  allottee  can  not  by  com- 
mencing an  action  to  set  aside  a  void  conveyance  of  allotted  lands  in 
the  name  of  such  minor  and  afterwards  entering  into  a  compromise  and 
settlement,  by  which  the  action  is  dismissed,  divest  the  title  of  said 
minor  to  said  lands,  nor  confer  any  rights  upon  the  grantor  in  such 
void  conveyance,  nor  give  any  validity  thereto,  nor  create  an  estoppel 
against  said  allottee  thereafter  asserting  the  invalidity  of  such  void 
conveyance.— Bell  v.  Fitzpatrick  (Okla.),  157  Pac.  334,  336.  The  fact 
that  a  minor  Indian  allottee  permitted  a  suit  brought  in  her  own  name 
to  set  aside  a  void  conveyance  to  her  allotted  lands,  executed  after 
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May  27,  1908,  to  be  dismissed  with  prejudice,  can  not  operate  as  a  bar 
to  a  subsequent  suit  by  her  on  attaining  her  majority  to  cancel  said 
deed  and  to  have  the  same  removed  as  a  cloud  upon  her  title. — Bell  v. 
Fitzpatrick  (Okla.)>  157  Pac.  334,  336.  Where  a  guardian  of  a  minor 
Indian  allottee  sells  tbe  surplus  allotted  lands  of  his  ward,  upon  a  secret 
understanding  that  the  purchaser  shall  not  pay  for  the  same,  and  the 
sale  is  confirmed  by  the  court  and  a  deed  executed  and  delivered  to  the 
purchaser,  such  facts  constitute  a  fraud  upon  the  estate  of  the  ward, 
and  the  sale  may  be  set  aside  in  an  action  by  the  ward  against  the 
purchaser,  or  any  other  person  who  acquires  rights  in  said  lands  with 
notice  of  the  secret  fraud.— Allison  v.  Chummey  (Okla.),  166  Pac.  691, 
693;  Langley  v.  Ford  (Okla.),  171  Pac.  471,  473.  One  who  would  con- 
test an  instrument  in  writing  on  the  ground  of  the  infancy  of  the  maker 
has  the  burden  of  proof  imposed  on  him. — Tyrrell  v.  Shaffer  (Okla.), 
174  Pac.  1074.  A  woman  suing  her  divorced  husband  for  money  ex- 
pended by  her  in  supporting  their  child,  can  recover  only  her  reason- 
able outlay  rendered  necessary  by  the  defendant's  neglect  of  parental 
duty. — Cheever  v.  Kelly,  96  Kan.  269,  160  Pac.  529.  Under  section  184 
of  the  code  of  Washington,  the  father  and,  in  case  of  his  death  or 
desertion,  the  mother  has  a  cause  of  action  for  the  death  of  a  child 
resulting  from  the  defendant's  tort;  and  this  applies  to  the  case  of  the 
death  of  a  child  as  the  result  of  another  person's  negligent  operation  of 
a  jitney  bus,  notwithstanding  that  a  later  enactment,  known  as  the 
"Jitney  Bus  Act,"  gives  a  right  of  action  to  "every  person  injured"  as 
the  result  of  such  negligent  operation  but  makes  no  reference  to  the 
killing  of  a  child.—Bruner  v.  Little,  97  Wash.  319,  166  Pac.  1166.  An 
electric  company  is  under  no  obligation  to  manage  so  that  children 
shall  be  prevented  from  climbing  its  poles  and  coming  into  contact 
with  its  wires.— Edwards  v.  Kansas  City,  104  Kan.  684.  180  Pac.  271. 
In  prosecuting  a  parent  on  the  charge  of  failure  to  support  a  minor 
child  regard  must  be  had  to  whether  the  person  charged,  having  no 
independent  means,  has  been  able  to  obtain  work,  and  if  so,  has  been 
in  a  physical  condition  to  perform  it. — People  v.  Smith  (Gal.  App.), 
176  Pac.  696.  The  burden  of  proving  infancy  rests  upon  him  who 
alleges  the  infancy. — Jordan  v.  Jordan  (Okla.)»  162  Pac.  768. 
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§  70.  Superior  court  to  appoint  guardians.  On  what  petition. 
The  superior  court  of  each  county,  when  it  appears 
necessary  or  convenient,  may  appoint  guardians  for  the 
persons  and  estates,  or  either  of  them,  of  minors  who 
have  no  guardian  legally  appointed  by  will  or  deed,  and 
who  are  inhabitants  or  residents  of  the  county,  or  who 
reside  without  the  state  and  have  estate  within  the  county. 
Such  appointment  may  be  made  on  the  petition  of  a  rela- 
tive or  other  person  on  behalf  of  the  minor,  or  on  the 
petition  of  the  minor,  if  fourteen  years  of  age.  Before 
making  such  appointment,  the  court  must  cause  such, 
notice  as  such  court  deems  reasonable  to  be  given  to  any 
person  having  the  care  of  such  minor,  and  to  such  rela- 
tives of  the  minor  residing  in  the  county  as  the  court  may 
deem  proper.  In  all  such  proceedings,  when  it  appears 
to  the  satisfaction  of  the  court,  either  from  a  verified 
petition,  or  form  affidavits,  that  the  welfare  of  the  minor 
will  be  imperiled  if  such  minor  is  allowed  to  remain  in  the 
custody  of  the  person  then  having  the  care  of  such  minor, 
the  court  may  make  an  order  providing  for  the  tem- 
porary custody  of  such  minor  until  a  hearing  can  be 
had  on  such  petition;  and  when  it  appears  to  the  court 
that  there  is  reason  to  believe  that  such  minor  will  be 
carried  out  of  the  jurisdiction  of  the  court  before  which 
the  application  is  made,  or  will  suffer  some  irreparable 
injury  before  compliance  with  such  order  providing  for 
the  temporary  custody  of  such  minor  can  be  enforced, 
such  court  may  at  the  time  of  making  such  order  provid- 
ing for  the  temporary  custody  of  such  minor  cause  a 
warrant  to  be  issued,  reciting  the  facts,  and  directed 
to  the  sheriff,  coroner,  or  constable  of  the  county,  com- 
manding such  officer  to  take  such  minor  from  the  custody 
of  the  person  in  whose  care  such  minor  then  is  and  place 
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such  minor  in  custody  in  accordance  with  the  order  of  the 
court. — Kerr's  Cyc.  Civ.  Code,  %  YJ^l. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  Identity. 
Alaska^— Compiled  Laws  of  1913,  sections  1719,  1720. 
Arizona* — Revised  Statutes  of  1913,  paragraph  1106. 
Colorado— Mills's  Statutes  of  1912,  sections  3337,  7900,  7911,  8050. 
Idaho — Compiled  Statutes  of  1919,  section  7857. 
Kansas—General  Statutes  of  1915,  section  5044. 
Montana— Revised  Codes  of  1907,  section  7753. 
Nevada — Revised  Laws  of  1912,  sections  6149,  6153. 
New  Mexico— Statutes  of  1915,  sections  2554,  2561. 
North  Dakota— Compiled  Laws  of  1913,  sections  8527,  8874. 
Oklahoma— Revised  Laws  of  1910,  section   6522;    Laws  of  1910-11, 

chapter  25,  page  45  (supervision  of  guardianship  by  commissioner 

of  charities  and  corrections). 
Ofegon — ^Lord^s  Oregon  Laws,  sections  1310,  1311. 
South  Dakota — Compiled  Laws  of  1913,  section  5983. 
Utah — Compiled  Laws  of  1907,  section  3994. 
Washington — ^Laws  of  1917,  chapter  156,  page  697,  section  195. 
Wyoming — Compiled  Statutes  of  1910,  section  5735. 


§  71.    Form.  Petition  for  ^)pointment  of 

[Title  of  court] 

{Department  No. . 
[Title  of  form.] 

To  the  Honorable  the ^  Court  of  the  County  *  of , 

State  of . 

The  petition  of respectfully  shows : 

That  your  petitioner  is *  of ,*  a  minor  child 

of ;» 

That  the  said  minor  has  no  guardian  legally  appointed 

by  vf\\\  or  otherwise,  and  is  a  resident  of ,•  and  has 

estate  within  said  county/  which  needs  the  care  and  atten- 
tion of  some  fit  and  proper  person ; 

That  said  estate  consists  of  real  estate  and  personal 
property,  particularly  described  as  follows,  to  wit : ;® 

That  therefore  it  is  necessary  and  convenient  that  a 
guardian  be  appointed  for  the  person  and  estate  of  said 
minor, 
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That  said •  is  of  the  age  of years,*®  and  said 

minor  is  at  present  under  the  care  of ;** 

That  the  only  relative  of  the  said  minor  residing  in  said 
county  *2  of is .**  * 

Wherefore  your  petitioner  prays  that  he,  or  some  other 
fit  and  proper  person,  be  appointed  as  guardian  of  the 
person  and  estate  **  of  said  minor ;  that  notice  be  given 

to  the  sai4 ;^*^  and  that  a  day  for  hearing  this  petition 

be  set. 

Dated ^  19 — .  ,  Petitioner. 

Explanatory  notes. — i  Title  of  court.  2  Or,  city  and  county,  sstate 
relationship  to  minor.  4  Name  of  minor,  b,  6  Name  the  county  in 
which  appointment  is  sought.  7  Or,  city  and  county.  8  Describe  the 
'property.  9 Name  of  minor.  10 Give  age.  11  Name  of  custodian. 
12  Or,  city  and  county,  is  Name  of  relative,  i^  Or,  either,  as  the  case 
may  be.    is  Name  of  relative. 

§  72.    Form.  Notice  of  application  for  letters  of  guardianship. 

[Title  of  court.] 


!No. .1     Dept.  No. . 
[Title  of  form.] 

Notice  is  hereby  given.  That has  filed  with  the 

clerk  of  this  court  a  petition,  praying  for  letters  of 

guardianship  of  the  person  and  estate  of ,  a  minor, 

and  that ,^  the day  of ,  19 — ,  at o'clock 

in  the  forenoon  *  of  said  day,  at  the  court-room  of  said 

court,  department  No.  ,  at  the  court-house*  in  the 

county  ^  of ,  has  been  fixed  by  said  court. for  hearing 

said  petition,  when  and  where  any  person  interested  may 
appear  and  show  cause  why  the  said  petition  should  not 
be  granted. 

Dated ,  19—.  ,  Clerk. 

By ,  Deputy  Clerk. 

Explanatory  notes. — 1  Give  file  number.    2  Day  of  week,    s  Or,  after- 
noon.   4  State  location  of  court-house.    6  Or,  city  and  county. 
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§73.  Form.  Order  appointing  day  for  hearing  petition  for 
goardianship,  and  directing  notice  to  be  given. 

[Title  of  court] 

,«,.,.  ,  (No. .1    Dept.No. . 

[Title  of  estate.]  j  [TlUe  of  form.] 

having  this  day  petitioned  the  court  to  be  ap- 
pointed guardian  of  the  person  and  estate  of  said 
minor,  — 

It  is  ordered,  That ^  the day  of r,  19 — ,  at 

o  'clock  in  the  forenoon  ^  of  said  day  is  appointed 

for  the  hearing  of  said  petition,  and  that  notice  of  the 

hearing  be  given  to ,  the  person  having  care  of  said 

minor,  and  to  the  following  named  relative  of  said  minor, 

residing  in  this  county,  *  to  wit, and ,  by  citation 

to  be  served  on  said  parties  at  least  five  days  *  before  the 
hearing. 

Dated ,  19 — .       ,  Judge  of  the Court. 

Explanatory  notes. — i  Give  file  number.  2  Day  of  week.  8  Or,  after- 
noon.   4  Or,  city  and  county,    b  Or,  as  directed  by  the  court 

§  74.  Form.  Another  form  of  order  appointing  day  for  hear- 
ing petition  for  gnardianflhip,  and  directing  notice  to 
be  given. 

[Title  of  court] 

rm,x,      M       ^.       V,    ,  (No. .1    DeptNo. . 

[Title  of  guardlanehlp.]  j  ^^^^^  ^^  ^^^^ 

It  is  ordered  by  the  court,  That  notice  of  the  time  and 

place  of  hearing  the  petition  of for  the  appointment 

of as  guardian  of  the  person  and  estate  of ,  a 

minor  child  of and ,^  be  given  to ,  who  has 

custody  of  said  minor,  and  to ,  and  to ,  relatives 

of  said  minor,  by  notice  served  personally  upon  said  per- 
sons at  least days  before  the  time  of  such  hearing, 

which  hearing  is  now  set  down  for ,  19 — ,  at 

0  'clock  in  the  forenoon  *  of  said  day. 

Dated ,  19 — .      ,  Judge  of  the Court. 

Explanatory  notes. — i  Give  file  number.  2  Names  of  parents.  8  Or 
as  the  case  may  be. 
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§  75.    Form.  Consent  of  relative  to  appointment. 

[Title  of  court] 


(No. .1     Dept.No. . 

[Title  of  guardianship.]  j  ^^.^,^  ^^  ^^^^  ^ 

The  undersigned,  a  relative  of ,  a  minor,  hereby 

consents  that may  be  appointed  guardian  of  the  per- 
son and  estate  ^  of  said  minor.  

Dated  — ,  19—. 

Explanatory  notes. — i  Give  file  number.    2  Or  either  of  them. 

§76.    Form.   Order  appointing  guardian. 

[Title  of  court] 


r-..  ,      .  .,,_,,  (No. .1     DeptNo. , 

[Title  of  guardianBhip.]  j  ^^j^,^  ^^  ^^^^ 

The  petition  of ,  praying  to  be  appointed  guardian 

of  the  person  and  estate  of  said  minor,  coining  on  regu- 
larly to  be  heard,  upon  due  proof  to  the  satisfaction  of  the 
judge  of  said  court  that  notice  has  been  given  to  the  rela- 
tives of  the  said  minor  residing  in  this  county,^  and  to  the 
person  under  whose  care  said  minor  is,  as  required  by 
law,  and  as  directed  by  this  court,  and  it  duly  appearing 
to  the  court  that  said  minor  has  no  legal  guardian,  that 
he  is  a  resident  of  the  said  county,  *  and  that  he  has  estate 
within  the  state  of ,  which  needs  the  care  and  atten- 
tion of  some  fit  and  proper  person,  which  estate  is  of  the 
value  of dollars  ($ ),  or  thereabouts,  — 

It  is  hereby  ordered.  That  said be,  and  he  is  hereby, 

appointed  guardian  of  the  person  and  estate  of  said 
minor,  and  that  letters  of  guardianship  of  the  person  and 

estate  of  said  minor  be  issued  to  the  said upon  his 

giving  bond  to  said  minor  in  the  sum  of  dollars 

($ )  and  taking  the  oath  required  by  law. 

Dated ,  19 — .         Judge  of  the Court. 

Explanatory  notes. — i  Give  file  number.    2, 3  Or,  city  and  county. 
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§  77.    Form.  Short  form  of  order  appointing  guardian. 

[Title  of  court] 

(No. .1    DeptNo. . 

[Title  of  guardianship.]  j  ^^j^^  ^^  ^^^^ 

The  petition  of for  the  appointment  of ^  as 

guardian  of  the  persons  and  estates  of and  , 

minors,  coming  on  regularly  this  day  to  be  heard,  and  it 
appearing  that  notice  of  said  hearing  has  been  duly  given 
as  directed  by  the  court  and  required  by  law,  the  court, 
after  hearing  the  evidence,  grants  said  petition,  — 

It  is  therefore  ordered  by  the  court.  That be,  and 

he  is  hereby,  appointed  guardian  of  the  persons  and 

estates  of  the  said and ,®  minors,  and  that  letters 

of  guardianship  be  issued  accordingly  upon  his  giving  a 
bond,   conditioned   according  to  law,  to   each  of   said 

minors,*  in  the  sum  of dollars  ($ ),  and  taking 

the  oath  required  by  law.  ,  County  Clerk. 

Entered ,  19 — .  By ,  Deputy. 

Explanatory  notes. — i  Give  file  number.  2  Himself,  or  some  other 
fit  and  proper  person,  naming  him.    3,  4  Give  their  names. 

Orders  and  decrees  need  not  be  signed. — There  Is  no  statutory  pro- 
vision In  California  for  the  signing  of  a  judgment  by  the  judge,  either 
before  or  after  entry;  and  his  signature  giyes  to  it  no  additional 
solemnity  or  validity.  The  adoption  of  such  a  practice  Is  merely  to 
give  the  clerk  a  surer  means  of  correctly  entering  what  has  been 
adjudged.  The  judgment  is  a  judicial  act  of  the  court;  the  entry  Is 
the  ministerial  act  of  the  clerk.  The  judgrment  is  as  final  when  pro- 
nounced by  the  court  as  when  it  is  entered  and  recorded  by  the  clerk. 
After  the  court  has  pronounced  a  judgment  in  apt  language,  nothing 
more  is  left  to  be  done  except  the  ministerial  act  of  the  clerk  In  enter- 
ing it,  and  especially  so  when  what  the  court  has  pronounced  has  been 
entered  In  the  minutes,  then  the  judgment  has  been  rendered,  and  the 
rights  of  the  parties  established.— Estate  of  Cook,  77  Cal.  220,  227,  11 
Am.  8t.  Rep.  267,  1  L.  R.  A.  667,  17  Pac.  923,  19  Pac.  431. 

The  same  rule  applies,  of  course,  to  orders  and  decrees  in  probate 
proceedings ;  but  in  such  proceedings  §  1704  of  the  Code  of  Civil  Pro- 
cedure of  California  requires  all  orders  and  decrees  of  the  court  oi 
judge  to  be  entered  at  length  in  the  minute-book  of  the  court.  The 
absence  of  the  judge's  signature  would  in  no  way  Impair  the  effect  of 
the  order  or  decree;  and  the  statute  does  not  require  him  to  sign  the 
minutes. 
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§  78.    Fonn.  Consent  of  guardian. 

[Title  of  court.] 


r«^..l      ^  ^11.*^  (No. .1     Dept.  No. . 

[Title  of  guardianship.]  j  [Title  of  form.] 

I,  the  above-named  ,*  hereby  consent  to  be  ap- 
pointed as  the  general  guardian  of  the  person  and  estate  ^ 
of  the  petitioner  above  named,-  and  I  hereby  offer  as  my 
sureties  the  following  persons,  namely, and .^ 

Dated ,  19—.  

Explanatory  notes. — i  Give  file  number.  2  Name  of  guardian,  a  Or 
either  of  them.    4  Naming  them. 

. 

§  79.    When  minor  may  nominate  guardian.  When  not. 

If  the  minor  is  under  the  age  of  fourteen  years,  the 
court  may  nominate  and  appoint  his  guardian.  If  he  is 
fourteen  years  of  age,  he  may  nominate  his  own  guardian, 
who,  if  approved  by  the  court,  must  be  appointed  accord- 
ingly.— Kerr's  Cyc.  Code  Civ.  Proc,  §  1748. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  •  Indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1721. 
Arizona* — Revised  Statutes  of  1913,  paragraph  1107. 
Colorado— Mills's  Statutes  of  1912,  sections  3337,  3338,  7911. 
Idaho* — Compiled  Statutes  of  1919,  section  7843. 
Kansas — General  Statutes  of  1915,  section  5046. 
Montana* — Revised  Codes  of  1907,  section  7754. 
Nevada — Revised  Laws  of  1912,  section  6151. 
New  Mexico— Statutes  of  1915,  sections  2555,  2580. 
North  Dakota* — Compiled  Laws  of  1913,  section  8875. 
Oklahoma — Revised  Laws  of  1910,  section  6523. 
Oregon — Lord's  Oregon  Laws,  section  1312. 
South  Dakota — Compiled  Laws  of  1913,  section  5984. 
Utah — Compiled  Laws  of  1907,  section  3995. 
Washington — Laws  of  1917,  chapter  156,  page  697,  section  197. 
Wyoming* — Compiled  Statutes  of  1910,  section  5736. 

§  80.    Appointment  ot,  by  court.  Btinor  over  fourteen. 

If  the  guardian  nominated  by  the  niinor  is  not  approved 
by  the  court,  or  if  the  niinor  resides  out  of  the  state,  or  if, 
after  being  duly  cited  by  the  court,  he  neglects  for  ten 
days  to  nominate  a  suitable  person,  the  court  or  judge 
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may  nominate  and  appoint  the  guardian  in  the  same  man- 
ner as  if  the  minor  were  under  the  age  of  fourteen  years. 
—Kerr's  Cyc.  Code  Civ.  Proc,  §  1749. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1721. 
Arizona* — Revised  Statutes  of  1913,  paragraph  1108. 
Colorado^MiUs's  Statutes  of  1912,  sections  3337,  3338,  7911. 
Idaho*— Compiled  Statutes  of  1919,  section  7844. 
Kansas — General  Statutes  of  1915,  section  6046. 
Montana* — Revised  Codes  of  1907,  section  7766. 
Nevada — Revised  Laws  of  1912,  section  6161. 
New  Mexico — Statutes  of  1916,  section  2660. 
North  Dakota* — Compiled  Laws  of  1913,  section  8876. 
Oklahoma*— Revised  Laws  of  1910,  section  6624. 
Oregon — Lord's  Oregon  Laws,  section  1312. 
South  Dakota*— Compiled  Laws  of  1913,  section  6985. 
Utah — Compiled  Laws  of  1907,  section  3996. 
Washington — ^Laws  of  1917,  chapter  166,  page  697,  section  197. 
Wyoming* — Compiled  Statutes  of  1910,  section  6737. 

§  81.    Nomination  by  minors  after  fourteen. 

When  a  guardian  has  been  appointed  by  the  court  for 
a  minor  under  the  age  of  fourteen  years,  the  minor,  at 
any  time  after  he  attains  that  age,  may  nominate  his  own 
guardian,  subject  to  the  approval  of  the  court. — Kerr's 
Cyc.  Code  Civ.  Proc,  %  1750. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — Revised  Statutes  of  1913,  paragraph  1109. 
Colorado— Mills's  Statutes  of  1912,  sections  3338,  7911. 
Idaho* — Compiled  Statutes  of  1919,  section  7846. 
Montana — Revised  Codes  of  1907,  section  7766. 
Nevada— Revised  Laws  of  1912,  section  6162. 
New  Mexico — Statutes  of  1916,  section  2666. 
North  Dakota* — Compiled  Laws  of  1913,  section  8877. 
Oklahoma*— Revised  Laws  of  1910,  section  6629. 
Oregon — Lord's  Oregon  Laws,  section  1312. 
South  Dakota — Compiled  Laws  of  1913,  section  6986. 
Utah — Compiled  Eaws  of  1907,  section  3996. 
Washington — Laws  of  1917,  chapter  166,  section  197. 
Wyoming*— Compiled  Statutes  of  1910,  section  6738. 
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§  82.    Form.  Nomination  of  guardian  by  minor. 

[Title  of  court] 

rmixi      «        -^1      vf    1  (No. .1    Dept.No. . 

[Title  of  guardIanBhIp.J  J  [TiUe  of  form.] 

I, ,  a  minor  fourteen  years  of  age,  hereby  nominate 

as  guardian  of  my  person  and  estate,^  and  respect- 
fully request  this  honorable  court  to  appoint  him,  the 
said ,  as  such  guardian.  

Dated ,  19—. 

Explanatory  notes. — i  GiTe  file  number.    2  Or  either  of  them. 

§  83.    Who  may  be  guardian.  Marriage  does  not  affect  guar* 
dianship. 

.  The  father  or  the  mother  of  a  minor  child  under  the  age 
of  fourteen  years,  if  found  by  the  court  competent  to  dis- 
charge the  duties  of  guardianship,  is  entitled  to  be  ap- 
pointed a  guardian  of  such  minor  child,  in  preference  to 
any  other  person.  The  person  nominated  by  a  minor  of 
the  age  of  fourteen  years  as  his  guardian,  whether  mar- 
ried or  unmarried,  may,  if  found  by  the  court  competent 
to  discharge  the  duties  of  guardianship,  be  appointed  as 
such  guardian.  The  authority  of  a  guardian  is  not  ex- 
tinguished nor  affected  by  the  marriage  of  the  guardian. 
— Kerr^s  Cyc.  Code  Civ.  Proc,  §  1751. 

Note. — Before  a  corporation  can  engage  In  the  business  of  acting 
as  guardian  of  estates,  it  must  file  the  affldavit  and  certiflcate  of 
approval  of  the  superintendent  of  banks  required,  respectively,  by  the 
Civ.  Code,  I  290a,  as  amended  In  1913  and  1917.  See  Laws  of  1917, 
chap.  502,  p.  621. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Alaska — Compiled  Laws  of  1913,  section  1719. 
Arizona*— Revised  Statutes  of  1913,  paragraph  1110. 
Idaho — Compiled  Statutes  of  1919,  section  7846. 
Kansas — General  Statutes  of  1916,  section  5046. 
Montana — Revised  Codes  of  1907,  section  7757. 
Nevada— Revised  Laws  of  1912,  section  6163;  as  amended  hy  Statutes 

of  1913,  chapter  34,  page  27. 
New  Mexico — Statutes  of  1915,  section  2578. 
North  Dakota— Compiled  Laws  of  1913,  sections  8682,  8878. 
Probate  Law — ^18 


194  PROBATE  LAW  AND  PRACTICE. 

Oklahoma — Revised  Laws  of  1910,  section  6530;  Laws  of  1913,  chap- 
ter 29,  page  59;  Laws  of  1913,  chapter  172,  page  391;  as  amended 
by  Laws  of  1915,  chapter  203,  page  336  (act  limiting  guardianships). 

Oregon — ^Lord's  Oregon  Laws,  section  1310. 

South  Dakota — Compiled  Laws  of  1913,  section  5987. 

Utahh-Complled  Laws  of  1907,  section  3995. 

Washington— Laws  of  1917,  chapter  156,  page  697,  section  196. 

Wyoming — Compiled  Statutes  bf  1910,  sections  5739-5941;  Laws  of 
1915,  chapter  143,  page  206. 

§  84.    Powers  and  duties  of  gnardiaiL 

Every  guardian  appointed  has  the  custody  and  care  of 
the  education  of  the  minor,  and  the  care  and  management 
of  his  estate,  until  such  minor  arrives  at  the  age  of  major- 
ity or  marries,  or  until  the  guardian  is  legally  discharged, 
unless  he  is  appointed  guardian  only  of  the  person  of  the 
ward.  In  that  event,  the  guardian  is  charged  with  the 
custody  of  the  ward,  and  must  look  to  his  support,  health, 
and  education.  He  may  fix  the  residence  of  the  ward  at 
any  place  in  the  state,  but  not  elsewhere  without  the  per- 
mission of  the  court. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1753. 

Note. — The  property  of  a  minor  shall  not  be  leased  for  a  longer 
period  than  ten  years.    See  Kerr's  Cyc.  Civ.  Code,  §  718. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  1722.     See,  also,  Liaws  of 

1917,  chapter  16,  page  34,  as  to  power  of  board  of  children's 

guardians. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  1112. 
Colorado— Mills's  Statutes  bf  1912,  sections  3340,  3341. 
'  Hawaii — Revised  Laws  of  1915,  section  3036a,  relative  to  the  release 

by  the  guardian  of  an  insane  married  person  of  his  wards'  curtesy 

or  dower  in  realty,  added  by  Laws  of  1917,  Act  90,  page  127. 
Idaho — Compiled  Statutes  of  1919,  section  7847. 
Kansas— General  Statutes  of  1916,  sections  5049,  5050. 
Montana — ^Revised  Codes  of  1907,  section  7759. 
Nevada — Revised  Laws  of  1912,  section  6154;  as  amended  by  Statutes 

of  1913,  chapter  34,  page  27. 
New  Mexico — Statutes  of  1915,  sections  2568,  2575. 
North  Dakota — Compiled  Laws  of  1913,  section  8880. 
Oklahoma — ^Revised  Laws  of  1910,  section  6532. 
Oregon — Lord's  Oregon  Laws,  section  1314. 
South  Dakota— Compiled  Laws  of  7913,  section  5989. 
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Utah — Compiled  Laws  of  1907,  section  4003. 

Washington— Laws  of  1917,  chapter  156,  page  699,  sections  202-218. 
Wyoming — Compiled  Statutes  of  1910,  sections  5739-5741;   Laws  of 
1915,  chapter  143,  page  205. 

§  85.    Bond  of  guardian,  conditions  of. 

Before  the  order  appointing  any  person  guardian  under 
this  chapter  takes  effect,  and  before  letters  issue,  the 
court  must  require  of  such  person  a  bond  to  the  minor 
with  suflScient  sureties,  to  be  approved  by  the  judge,  and 
in  such  sum  as  he  shall  order,  conditioned  that  the  guard- 
ian will  faithfully  execute  the  duties  of  his  trust  accord- 
ing to  law,  and  the  following  conditions  shall  form  a  part 
of  such  bond  without  being  expressed  therein : 

1.  Inventory. — To  make  an  inventory  of  all  the  estate, 
real  and  personal,  of  his  ward,  that  comes  to  his  posses- 
sion or  kiiowledge,  and  to  return  the  same  within  such 
time  as  the  court  may  order. 

2.  Disposition  and  management  op  estate. — To  dis- 
pose of  and  manage  the  estate  according  to  law  and  for 
the  best  interest  of  the  ward,  and  faithfully  to  discharge 
his  trust  in  relation  thereto,  and  also  in  relation  to  the 
care,  custody,  and  education  of  the  ward. 

3.  Account. — To  render  an  account  on  oath  of  the 
property,  estate,  and  moneys  of  the  ward  in  his  hands, 
and  all  proceeds  or  interests  derived  therefrom,  and  of 
the  management  and  disposition  of  the  same,  within  three 
months  after  his  appointment,  and  at  such  other  times  as 
the  court  directs,  and  at  the  expiration  of  his  trust  to 
settle  his  accounts  with  the  court,  or  with  the  ward,  if  he 
be  of  full  age,  or  his  legal  representatives,  and  to  pay 
over  and  deliver  all  the  estate,  moneys,  and  effects  re- 
maining in  his  hands,  or  due  from  him  on  such  settlement, 
to  the  person  who  is  lawfully  entitled  thereto. 

Letters  of  auARDiANSHiP.-^Upon  filing  the  bond,  duly 
approved,  letters  of  guardianship  must  issue  to  the  per- 
son appointed.    In  form  the  letters  of  guardianship  must 
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be  substantially  the  same  as  the  letters  of  administration^ 
and  the  oath  of  the  guardian  must  be  indorsed  thereon 
that  he  will  perform  the  duties  of  his  office  as  such  guard- 
ian according  to  law. — Kerr's  Cyc.  Code  Civ.  Proc, 
§1754. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Ck>mpiled  Laws  of  1913,  section  1723. 
Arizona* — ^Revised  Statutes  of  1913»  paragraph  1113. 
Colorado—Mills's  Statutes  of  1912»  seetions  7922,  7923,  7930. 
Idaho* — Compiled  Statutes  of  1919,  section  7849. 
Kansas — Gteneral  Statutes  of  1916,  section  5047. 
Montana'^ReYised  Codes  of  1907,  section  7760. 
Nevada — ^Revised  Laws  of  1912,  section  6156. 
New  Mexico — Statutes  of  1916,  sections  2562,  2664. 
North  Dakota— Compiled  Laws  of  1913,  sections  8683,  8684,  8686, 

8692,  8881. 
Oklahoma* — ^Revised  Laws  of  1910,  section  6632. 
Oregon — ^Lord's  Oregon  Laws,  section  1316. 
South  Dakota* — Compiled  Laws  of  1913,  section  6990. 
Utah — Compiled  Laws  of  1907,  section  3991. 
Washington — ^Laws  of  1917,  chapter  166,  page  700,  section  203. 
Wyoming* — Compiled  Statutes  of  1910,  section  6742. 


§  86.    Form.  Bond  of  guardian  upon 

[Title  of  court] 

c  No.        .  I    Dep t  No.        v 
[Title  of  ^lardlanship.]  ,  J  ^^^^^  ^^  ^^^^ 

Know  all  men  by  these  presents:    That  we,  ao 

principal,  and and as  sureties,  are  held  and 

firmly  bound  unto ^  a  minor,  in  the  sum  of dol- 
lars ($ ),  lawful  money  of  the  United  States  of  Amer- 
ica, to  be  paid  to  the  said ,  for  which  payment  well 

and  truly  to  be  made  we  bind  ourselves,  our  and  each  of 
our  heirs,  executors,  and  administrators,  jointly  and 
severally,  firmly  by  these  presents. 

The  condition  of  the  above  obligation  is  such,  that, 

whereas  an  order  was  made  by  the *  court  of  the 

county '  of ,  state  of ,  on  the day  of , 

19 — ,  appointing  the  above-bounden the  guardian  of 

the  person  and  estate  of  the  said  minor,  and  directing 
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that  letters  of  guardianship  be  issued  to  him  upon  his 
giving  a  bond  to  the  said  minor  with  sufficient  sureties^  to 

be  approved  by  the  judge  of  said  *  court,  in  the 

penal  sum  of dollars  ($ ),  conditioned  that  said 

guardian  shall  faithfully  execute  the  duties  of  his  trust, 
according  to  law,  — 

Now,  therefore,  if  the  said shall  faithfully  execute 

the  duties  of  his  trust  according  to  law,  then  this  obliga- 
tion shall  be  void  and  of  no  effect ;  otherwise  it  shall  re- 
main in  full  force  and  effect. 

Dated,  signed,  and  sealed  with  our  seals,  this day 

of ,19—.  .  [Seal] 

[Seal] 

[Seal] 

Explanatory  notes. — i  Give  file  number,    s  Title  of  court    8  Or,  city 
and  county.    4  Title  of  court 


§  87.    FcnruL  *  Jiutiflcatioii  of  sureties  on  bond  of  guardian. 

State  of f 

County  *  of  — 


,}"• 


and ,  the  sureties  named  in  the  above  bond, 

being  duly  sworn,  each  for  himself  says  that  he  is  a  resi- 
dent and  householder  ^  in  said  state,  and  is  worth  the  sum 

of dollars  ($ )  over  and  above  all  his  just  debts 

and  liabilities,  exclusive  of  property  exempt  from  execu- 
tion. 


Subscribed  and  sworn  to  before  me  this day  of 

— ,  19 — .  ,  Notary  Public,  etc.,' 


Explanatory  notea. — i  Or,  city  and  county.    2  Or,  freeholher.    8  Or 
other  officer  taking  the  oath. 
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§88.    Form.   Bond  of  guardian  (upon  qualifying),  executed 
by  corporation. 

[Title  of  court] 

Dept  No. . 


CNo. .1 

I  [Tit] 


[Title  of  ^ardlanship.]  ^  ^^^^^  ^^  ^^^^ 

Know  all  men  by  these  presents:     That  we,  as 

principal,  and  the ^  ^s  surety,  are  held  and  firmly 

bound  unto  ,  a  minor,  in  the  sum  of  dollars 

($ ),  lawful  money  of  the  United  States  of  America, 

to  be  paid  to  the  said ,  for  which  payment  well  and 

truly  to  be  made  we  bind  ourselves,  our  and  each  of  our 
heirs,  executors,  administrators,  and  successors,  jointly 
and  severally,  firmly  by  these  presenfs. 

The  condition  of  the  above  obligation  is  such,  that, 

whereas  an  order  was  made  by  the *  court  of  the 

county  *  of ,  state  of ,  on  the day  of  — — , 

19 — ,  appointing  the  above-bounden the  guardian  of 

the  person  and  estate  of  the  said  minor,  and  directing  that 
letters  of  guardianship  be  issued  to  him  upon  his  giving 
a  bond  to  the  said  minor  with  sufficient  sureties,  to  be  ap- 
proved by  a  judge  of  said **  court,  in  the  penal  sum  of 

dollars  ($ ),  conditioned  that  said  guardian  shall 

faithfully  execute  the  duties  of  his  trust  according  to 
law,  — 

Now,  therefore,  if  the  said shall  faithfully  execute 

the  duties  of  his  trust  according  to  law,  then  this  obliga- 
tion shall  be  void ;  otherwise  it  shall  remain  in  full  force 
and  effect. 

In  witness  whereof,  The  seal  and  the  signature  of  the 
said  principal  is  hereto  affixed,  and  the  corporate  seal 
and  name  of  the  said  surety  is  hereto  affixed  and  attested 

by  its  duly  authorized  officers,  at ,  state  of ,  this 

day  of ,19—.  [Seal] 


[Corporate  seaij  By  ,  President. 

,  Secretary. 
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9 

Explanatory  notes. — i  Give  file  number.  2  Give  name  of  company,  a 
corporation  organized,  acting,  and  existing  under  the  laws  of  the  state 
of .    3  Title  of  court    4  Or,  city  and  county,    e  Title  of  court. 


§89.    Form.    Acknowledgment,  by  corporation,  of  execution 
of  guardian's  bond  upon  qualifying. 

[Title  of  court] 

— .      Dept.  No. . 


[Title  of  guardianship.] 

State  of , 

County  *  of 


— , }  ^^- 


(No. 


[Title  of  form.] 


On  this day  of ,  one  thousand  nine  hundred 

and (19 — ),  before  me, ,  a  notary  public  in  and 

for  the  county  ^  of ,  state  of ,  residing  therein, 

duly  commissioned  and  sworn,  personally  appeared , 

known  *  to  me  to  be  the  president,  and ,  known  to  me 

to  be  the  secretary,  of  the ,*  the  corporation  described 

in  and  that  executed  the  above  bond,  and  acknowledged 
to  me  that  such  corporation  executed  the  same. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal,  at  my  office  in  the  said  county  **  of 

,  the  day  and  year  in  this  certificate  first  above 

written. 

,  Notary  Public  in  and  for  the  County®  of , 


State  of 


Explanatory  notes. — 1,  2  Or,  City  and  County.  3  Or,  proved  by  the 
testimony  of ,  a  credible  witness,  as  to  the  question  of  identifica- 
tion.   4  Name  the  company,    s,  0  Or,  city  and  county. 

§  90.    Form*  Letters  of  guardianship. 

[Title  of  court] 

rm*.,      *     **   ,  (No- •*    I>eptNo. . 

[Title  of  esUte.]  J  ^^^^^  ^^  ^^^  j 

State  of ,  ) 

County  2  of ,  / 

is  hereby  appointed  guardian  of  the  person  and 

estate  of ,  a  minor. 

Witness ,  clerk  of  the •  court  of  the  county  * 
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of ,  with  the  seal  of  said  court  afOxed,  this day  of 

,19^. 

By  order  of  the  court.  ,  Clerk. 

[  Seal]  By ,  Deputy  Clerk. 

Explanatory    notes. — i  Give   file   number.    aOr«    City    and    County, 
t  Title  of  court    4  Or,  city  and  county. 

§01.    Form.  Oath  of  guardian. 

[Title  of  ooort] 

r»ux,     M         ^M      %.»   n  (No. .1    Dept.No. . 

[Title  of  guardianship.]  } 

State  of , 

"^  88. 


[Title  of  form.] 


..} 


County  *  of  — 

I  do  solemnly  swear  that  I  will  support  the  constitution 
of  the  United  States,  and  the  constitution  of  the  state  of 

;  and  that  I  will  faithfully  discharge  the  duties  of 

guardian  of  the  person  and  estate  of ^  a  minor,  ac- 
cording to  law.  

Subscribed  and  sworn  to  before  me  this day  of 

,  19 — .  ,  Deputy  County  Clerk. 


Explanatory  notes. — i  Give  file  number.  2  Or,  City  and  County.  The 
oath  of  the  guardian  must  be  indorsed  on  his  letters:  See  Kerr's  Gal. 
Cyc.  Code  Civ.  ProCp  §  1764. 


§  92.    Form.   Certificate  of  clerk  to  copy  of  letters  at  gnardp 

iaiuhip. 

[Title  of  court] 

('So,        .1    Dept.  No.        ■. 
[TiUe  of  guardianship.]  j  ^^^^^  ^^  ^^^^j 

State  of ,  \ 

County  2  of ,  j  ^^' 

I, ,  county  clerk  of  the  county  •  of >  and  ex 

officio  clerk  of  the *  court,  do  hereby  certify  the  fore- 
going to  be  a  full,  true,  and  correct  copy  of  the  letters  of 
guardianship  in  the  manner  of  the  person  and  estate  of 

,  a  minor,  now  on  file  and  of  record  in  my  office,  and 

I  further  certify  that  the  same  have  not  been  revoked  or 
vawited. 
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Witness  my  hand  and  the  seal  of  said  court  this 


day  of J 19 — .  ,  Clerk. 

[Seal]  By j  Deputy  Clerk. 

Explanatory  notes. — i  Oive  file  number,  a,  sOr,  city  and  county. 
4  Title  of  court 

§  93.    Court  may  insert  conditionfl  in  order. 

When  any  person  is  appointed  guardian  of  a  minor, 
the  court  may,  with  the  consent  of  such  person,  insert  in 
the  order  of  appointment,  conditions  not  otherwise  obliga- 
tory, providing  for  the  care,  treatment,  education,  and 
welfare  of  the  minor  and  for  the  care  and  custody  of  his 
property.  The  performance  of  such  conditions  shall  be  a 
part  of  the  duties  of  the  guardian,  for  the  faithful  per- 
formance of  which  he  and  the  sureties  on  his  bond  shall 
be  responsible. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1755, 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — ^Reyised  Statutes  of  1913»  paragraph  1114. 
I  Idaho — Ck>mpiled  Statutes  of  1919,  section  7850. 

North  Dakota* — Compiled  Laws  of  1918,  section  8888. 
Oklahoma — Revised  Laws  of  1910,  section  6533. 
South  Dakota — Compiled  Laws  of  1913,  section  5991. 
Utah — Compiled  Laws  of  1907,  section  3988. 
Wyoming — Compiled  Statutes  of  1910,  section  5743. 

§  94.    Letters  and  bond  to  be  recorded. 

All  letters  of  guardianship  issued  and  all  guardians' 
bonds  executed  under  the  provisions  of  this  chapter,  with 
the  affidavits  and  certificates  ttiereon,  must  be  recorded  by 
the  clerk  of  the  court  having  jurisdiction  of  persons  and 
estates  of  the  wards. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1756. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  1115. 
Colorado— Milla's  Statutes  of  1912,  section  8062.  ^ 

Idaho* — Compiled  Statutes  of  1919,  section  7861. 
Oklahoma* — Revised  Laws  of  1910,  section  6634. 
South  Dakota* — Compiled  Laws  of  1913,  section  6992. 
Wyonting*— Compiled  Statutes  of  1910,  section  6744. 


202  PROBATE  LAW  AND  PRACTICE. 

§  96. — ^Bfaintenance  of  minor  out  of  income  of  his  own  property. 

If  any  minor  having  a  father  living  has  property,  the 
income  of  which  is  suflScient  for  his  maintenance  and  edu- 
cation in  a  manner  more  expensive  than  his  father  can 
reasonably  aflFord,  regard  being  had  to  the  situation  of 
the  father's  family  and  to  all  the  circumstances  of  the 
case,  the  expenses  of  the  education  and  maintenance  of 
such  minor  may  be  defrayed  out  of  the  income  of  his  own 
property,  in  whole  or  in  part,  as  judged  reasonable,  and 
must  be  directed  by  the  court;  and  the  charges  therefor 
may  be  allowed  accordingly  in  the  settlement  of  the  ac- 
counts of  his  guardian. — Kerr's  Cyc.  Code  Civ.  Proc, 
§  1757. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Alaska — Compiled  Laws  of  1913»  section  861. 
Arizona* — ^Revised  Staiutes  of  1913,  paragraph  1116. 
Idaho* — Compiled  Statutes  of  1919.  section  7852. 
Montana* — Revised  Codes  of  1907,  section  7761. 
Nevada — ^Revised  Laws  of  1912,  section  6160. 
New  Mexico — Statutes  of  1915,  section  2567. 
North  Dakota* — Compiled  Laws  of  1913,  section  8883. 
Oklahoma* — Revised  Laws  of  1910,  section  6535. 
South'  Dakota* — Compiled  Laws  of  1913,  section  5993. 
Utah* — Compiled  Laws  of  1907,  section  3999. 
Washlngtoii — Laws  of  1917,  chapter  156,  page  703,  section  210. 
Wyoming— Compiled  Statutes  of  1910,  section  5745. 

§  96.    Form.  Petition  for  allowance  for  expenses  of  education 
and  maintenance. 

[Title  of  court] 

{No. .1    Dept.  No. , 
[Title  of  form.] 

The  undersigned,  ,  your  petitioner,  respectfully 

represents  to  this  honorable  court  that  he  is  the  duly  ap- 
pointed, qualified,  and  acting  guardian  of  the  person  and 

*  estate  of ,  a  minor;  that  said  minor  has  a  father 

•  living ;  that  it  is  for  the  best  interests  of  said  minor  that 

he  be  educated  at ;^  that  the  sum  of dollars 

(^ ")  Der  Quarter  or  per  annum  will  be  reouired  to  nav 
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for  his  tuition,  maintenance,  necessary  school  hooks,  etc., 
while  attending  said  institution;  that  the  father  of  said 
minor '  is  unahle  financially  to  expend  the  said  sum  for 
the  education  and  maintenance  of  said  minor,  either  at 
said  institution  or  at  any  other  suitable  place,  but  that 
said  minor  has  property,  the  income  of  which  is  suflScient 
for  his  maintenance  and  education  in  a  manner  more  ex- 
pensive than  his  father  can  reasonably  afford. 

Your  petitioner  therefore  prays  that  this  court  issue  an 
order  authorizing  the  said  guardian  to  expend  the  said 

sum  of dollars  ($ )  per  quarter  or  per  annum  for 

the  purposes  above  set  forth.  ,  Petitioner. 

,  Attorney  for  Petitioner. 

Explanatory  notes. — i  Give  file  number.  2  Name  the  Institution. 
8  Briefly  state  situation  of  father's  family,  and  circumstances  of  the 
case. 

§  97.    Form.  Order  of  allowaace  for  expenses  of  education  and 
maintenance. 

[Title  of  court] 

rm.*i      *  ^1       vt    1  (N^- -^     Dept.No. . 

[Title  of  guardianship.]  j  ^^j^^  ^^  ^^^^^ 

It  having  been  shown  to  this  court  from  the  petition  of 
the  guardian  of  the  person  and  estate  of ,  a 


minor,  filed  herein  on  the day  of ,  19 — ,  that 

said  minor  has  a  father  living,  but  who  is  not  able  to 
maintain  and  educate  the  said  minor  in  a  suitable  manner ; 
and  that  said  minor  has  property,  the  income  of  which  is 
sufficient  for  his  maintenace  and  education  in  a  manner 
more  expensive  than  his  father  can  reasonably  afford, 
regard  being  had  to  the  situation  of  the  father  ^s  family 

and  to  all  the  circumstances  of  the  case, 

It  is  ordered,  That ,  the  guardian  of  the  person  and 

estate  of ,  a  minor,  be,  and  he  is  hereby,  authorized 

to  expend  the  sum  of dollars  ($ ),  quarterly,^ 
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out  of  the  income  of  the  estate  of  said  minor,  for  the  pur- 
poses of  said  minor's  maintenance  and  education  at .• 

Dated ,  19 — .       ,  Judge  of  the Court. 

Explanatory  notes. — lOive  file  number*  2  Or,  annuaUy.  tNama 
the  InBtitution. 

§  98.    Powers  and  duties  of  testamentary  guardians. 

Every  testamentary  guardian  must  qualify  and  has  the 
same  powers  and  must  perform  the  same  duties  with  re- 
gard to  the  person  and  estate  of  his  ward  as  guardians 
appointed  by  the  court,  except  so  far  as  his  powers  and 
duties  are  legally  modified,  enlarged,  or  changed  by  the 
will  by  which  such  guardian  was  appointed,  and  except 
that  such  guardian  need  not  give  bond  unless  directed  to 
do  so  by  the  court  from  which  the  letters  of  guardianship 
issue. — Kerr's  Gyc.  Code  Civ.  Proc,  §  1758. 

ANAL0Q0U8  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Alaska — CompUed  Laws  of  1913,  section  ll25. 

Arizona — Revised  Statutes  of  1918»  paragraph  1130. 

Idah»— CompUed  Statutes  of  1919,  section  7854. 

Kansaa^Qeneral  Statutes  of  1916,  sections  5042,  5043. 

Montana— Revised  Codes  of  1907,  section  7762. 

North  Dakota — Compiled  Laws  of  1913,  section  8884. 

Oklahoma — Revised  Laws  of  1910,  section  6536. 

Oregon — Lord's  Oregon  Laws,  section  1817. 

South  Dakota — Compiled  Laws  of  1913,  section  5994. 

Utah— <;ompiled  Laws  of  1907,  section  3989. 

Washington — ^Laws  of  1917,  chapter  156,  page  703,  section  211* 

Wyoming — Compiled  Statutes  of  1910,  section  5746. 

§  99.    Power  to  appoint  guardian  ad  litem  not  impaired. 

Nothing  contained  in  this  chapter  affects  or  impairs 
the  power  of  any  court  to  appoint  a  guardian  to  defend 
the  interests  of  any  minor  interested  in  any  suit  or  matter 
pending  therein. — Kerr's  Cyc.  Code  Civ.  Proc,  %  1759. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  ^  Indicates  identity. 
Alaska— Compiled  Laws  of  1913,  section  1726. 
Arlzona*>-ReYi8ed  Statutes  of  1918,  paragraph  1131. 
Hawaii— Revised  Laws  of  1916.  section  3022. 
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Idaho*— Compiled  Statutes  of  1919,  section  7S55. 

Montana* — ^Revised  Codes  of  1907,  section  7763. 

Nevada— Revised  Laws  of  1912,  section  6161;  as  amended  by  Statutes 

of  1913,  chapter  34,  page  27. 
New  Mexico— Statutes  of  1915,  section  2571. 
North  Dakota*— Compiled  Laws  of  1918,  section  8886. 
Oklahoma* — ^Revised  Laws  of  1910,  section  6637. 
Oregon — Lord's  Oregon  Laws,  section  1818. 
South  Dakota*-— Compiled  Laws  of  1913,  section  6996. 
Utah*— Compiled  Laws  of  1907,  section  3990. 
Washington- Remington's  1916,  Code  section  1644. 
Wyoming*— Compiled  Statutes  of  1910,  section  6747. 

§100.    Transfer  of  proceedings  from  one  county*  to  another 
county.  Petition  and  order  for  removal. 

The  superior  court  of  any  county  in  this  state  in  which 
is  now  pending,  or  in  which  there  may  be  hereafter  com- 
menced, any  proceeding  which  has  for  its  object  the 
guardianship  of  the  estate  of  any  minor  or  insane  or  in- 
competent person,  or  the  guardianship  of  the  person  of 
any  minor  or  insane  or  incompetent  person,  or  both  the 
guardianship  of  the  estate  and  the  guardianship  of  the 
person  of  a  minor  or  insane  or  incompetent  person,  may 
make  an  order  transferring  such  proceeding  to  the  supe- 
rior court  of  any  other  county  in  this  state,  in  the  manner 
herein  provided ;  except  that  no  such  proceeding  shall  be 
transferred  to  the  court  of  any  county  which  at  the  time 
of  such  proceeding  would  not  have  jurisdiction  to  issue 
original  letters  in  such  matter  or  proceeding. 

To  obtain  an  order  for  such  removal,  the  guardian  of 
the  person  or  estate,  or  both,  of  such  minor  or  insane  or 
incompetent  person,  shall  file  in  the  superior  court  of  the 
cotmty  where  such  proceeding  is  pending,  a  verified  peti- 
tion setting  forth  the  following  matters : 

1.  Petition  must  set  forth,  what. — The  name  of  the 
coimty  to  the  superior  court  of  which  it  is  sought  to  re- 
move such  proceedings ; 

2.  The  name  of  the  county  or  counties  in  which  the  ward 
resides  and  that  in  which  the  guardian  reside  [s] ; 
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3.  The  name  of  the  county  or  counties  in  which  the 
property  of  such  ward  is  situated,  and  a  designation  of 
the  character  and  condition  thereof; 

4.  The  reasons  for  such  removal ; 

5.  The  names  and  residences,  so  far  as  they  are  known 
to  said  guardian,  of  any  relatives  of  such  minor  ward 
residing  in  said  county  in  which  said  proceeding  is  pend- 
ing; 

6.  The  names  and  residences,  so  far  as  the  same  are 
known  to  said  guardian,  of  the  relatives  within  the  third 
degree  of  such  insane  or  incompetent  ward  residing  in 
said  county. 

Notice  of,  and  time  for,  hearing. — Upon  filing  such 
petition  an  order  shall  be  made  by  the  court  or  judge  fix- 
ing a  time  for  hearing  said  petition,  which  shall  be  not  less 
than  five  days  thereafter,  and  directing  that  a  copy  of  such 
order  be  sent  through  the  United  States  mail  to  each  of 
said  relatives  of  such  minor  or  insane  or  incompetent 
ward,  named  in  said  petition  as  resident  in  the  county  in 
which  said  proceeding  is  pending.  The  court  may  re- 
quire such  other  or  further  notice  of  said  hearing  as  it 
may  deem  proper. 

Order  of  removal. — At  the  time  fixed  for  the  hearing 
of  said  petition  any  relatives  of  such  ward,  or  any  person 
interested  in  the  estate  of  such  ward,  may  appear  and  file 
written  grounds  of  opposition  to  said  petition.  K  after 
hearing  the  evidence  of  the  petitioner,  and  contestant  if 
any,  it  shall  appear  to  the  court  that  it  is  for  the  best 
interest  and  advantage  of  said  ward,  or  of  the  estate  of 
said  ward  that  the  removal  of  said  proceeding  be  had  to 
the  court  designated  in  said  petition,  or  to  the  superior 
court  of  any  other  county,  it  shall  enter  an  order  directing 
the  removal  thereof  to  said  court  and  directing  the  clerk 
to  forward  all  papers  on  file  therein  to  the  clerk  of  the 
court  to  which  said  proceeding  has  been  ordered  removed, 
and  thereafter  the  court  to  which  said  proceeding  has 
been  removed  shall  have  lurisdiction  of  all  nrof^ftftdiTura 
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therein  as  fully  as  if  said  proceeding  has  been  originally 
begnn  in  said  court. 

Feb  of  clerk. — The  clerk  of  the  court  to  which  said 
proceeding  is  removed  shall  be  entitled  to  receive  a  fee 
of  six  dollars  on  filing  the  papers  transmitted  to  him,  in 
addition  to  the  expense  of  such  transmission,  payable  on 
receipt  of  the  papers  by  him. — Kerr* a  Cyc.  Code  Civ. 
Proc,  §  1760. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  Identical  statute  found. 
Oklahoma — Laws  of  1913,  chapter  208,  page  460  (transfeni  of  guard- 
ianships and  other  proceedings  legalized). 

§  101.    Form.  Petition  for  removal  of  proceeding. 

[Title  of  court] 

rmi^i      s  ^1      •■  (No. .1    DeptNo. . 

[Title  of  proceeding.]  j  ^^^^^  ^^  ^^^  ^ 

To  the  Honorable  the Court  of  the  County  ^  of . 

The  petition  of respectfully  shows : 

That  the  above-entitled  proceeding,  which  has  for  its 

object  the  guardianship  of ,'  is  now  pending  in  the 

above-named  court,  and  that  your  petitioner  is  the  guard- 
ian of ;* 

That  your  petitioner  desires  an  order  removing  said 
proceeding  to  the court  of  the  county  of f 

That  said  ward  now  resides  in  the  county  of ,•  and 

said  guardian,  your  petitioner,  resides  in  the  county  of 


.7 


That  the  property  of  said  ward  is  situated  in  the  county 

of ,®  and  is  designated  and  is  of  the  character  and 

condition  as  follows : ;• 

That  the  reasons  for  such  removal  are : ;^® 

That  the  names  and  residences,  so  far  as  they  are  known 
to  said  guardian,  of  any  relatives  of  such  minor  ward 
residing  in  the  county  in  which  said  proceeding  is  pend- 
ing are : ." 

Wherefore  petitioner  prays  that  an  order  be  made  fix- 
ing a  time  for  the  hearing  of  this  petition  and  directing: 
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notice  to  be  given,  and  that,  after  hearing,  an  order  be 

made  removing  said  proceeding  to  the court  of  the 

county  of ^,"  or  such  other  order  as  may  be  proper. 

[Add  ordinary  verification.]  ,  Petitioner. 

Explanatory  notes. — iGlve  file  number.  2  0r»  City  and  County. 
8»  4  The  person  and  estate,  or  of  the  person,  or  of  the*  estate,  etc. 
6, 6, 7, 8  Or,  city  and  county,  o  Give  description,  character,  and  condi- 
tion of  the  property,  lo  That  it  Is  for  the  best  Interest  and  advantage 
of  said  ward,  or  of  the  estate  of  said  ward,  that  said  proceeding  be 
removed  as  requested,  for  the  following  reasons,  naming  them,  ii  Give 
names  and  residences  of  relatives  of  minor  ward;  or.  In  case  of  an 
insane  or  incompetent  ward,  give  the  names  and  residences  of  relatives, 
within  the  third  degree,  of  such  Insane  or  Incompetent  ward,  so  far  as 
the  same  are  known  to  the  guardian,  residing  in  the  county  in  which 
the  proceeding  is  pending.    12  Or,  city  and  county. 

§  102.    Form.  Order  fixing  time  of  hearing  on  petition  for  re- 
moval 

[Title  of  court] 

rm.*,      s  A*      -,  (No- -^    Dept.No. . 

[TlUe  of  proceeding.]  j  ^^^^^  ^^  ^^^^  3 

,  gnardian  of  the  estate  of ^,*  having  filed  a  peti- 
tion for  the  removal  of  the  above-entitled  proceeding  to 
the court  of  the  county  of ,*  — 

It  is  ordered,  That  the  hearing  on  said  petition  be,  and 

it  is  hereby,  fixed  for ^,*  the day  of ,  19 — , 

at  the  court-room  of  the court  in  the  county  of ,*^ 

department  No. ,  at o^clock,  — ^m.;  and  that  a 

copy  of  this  order  be  mailed  to  each  of  the  relatives  of 
said  ward  named  in  said  petition  as  resident  in  this 
county,  to  wit, and .• 

Dated ,  19 — ,        ,  Judge  of  the Court. 

Explanatory  notes. — 1  Give  file  number.  2  Or,  guardian  of  the  person 
and  estate,  or  guardian  of  the  person,  etc.  sOr,  city  and  county. 
4  Day  of  the  week.  6  Or,  city  and  county.  6  Give  names  of  relatives 
as  in  petition;  also  any  other  or  further  notice  as  ordered. 
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§  103.    Form.  Order  for  removal  of  proceeding. 

[Title  of  court] 


[TiUe  of  proceeding.]  j  ^^^^^^  ^^  ^^^^^ 

The  petition  of ^  guardian  of ,^  for  an  order 

removing  the  above-entitled  proceeding  to  the court 

of  the  county  of y^  having  been  regularly  heard  by  the 

court,  after  due  proof  made  that  a  copy  of  the  order  fixing 
the  time  of  hearing  thereon  had  been  mailed  to  each  of 
the  relatives  of  said  ward  as  directed  in  said  order ;  and  it 
satisfactorily  appearing  to  the  court,  from  evidence  ad- 
duced at  said  hearing,  that  it  is  for  the  best  interest  and 

advantage  of  said  ward, ,*  that  the  removal  of  said 

proceeding  be  had  to  the court  of  the  county  of ,* 

It  is  ordered.  That  the  above-entitled  proceeding  be, 

and  the  same  is  hereby,  removed  to  the court  of  the 

coimty  of ;®  and  the  clerk  of  this  court  is  hereby 

directed  to  forward  all  papers  on  file  in  said  proceeding 

to  the  clerk  of  the court  of  the  county  of y''  to 

which  the  same  is  hereby  removed. 

Dated y  19 — .       ,  Judge  of  the Court 

Explanatory  notes. — i  Give  file  number.  2  Of  the  person  and  estate, 
or  of  the  estate,  or  of  the  person,  etc.  8  Or,  city  and  county.  4  Or, 
the  estate  of  said  ward,  or  said  ward  and  his  estate,  o,  6, 7  0r,  city 
and  county. 

§  104.    When  power  of  guardian  is  superseded. 

The  power  of  a  guardian  appointed  by  a  court  is  super- 
seded : 

1.  By  order  of  the  court; 

2.  If  the  appointment  was  made  solely  because  of  the 
ward 's  minority,  by  his  attaining  majority ; 

3.  The  guardianship  over  the  person  of  the  ward,  by  the 
marriage  of  the  ward. — Kerr's  Cjfc.  Code  Civ.  Proc, 
§1760[a]. 

Probate  Law — ^14 
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§  101^    Onardian  of  estate  of  minor,  etc.  Notice  to  relatives, 
of  what. 

At  any  time  after  the  issuance  of  letters  of  guardian- 
sliip  upon  the  estate  of  any  minor,  insane,  or  incom- 
petent person,  any  relative  of  the  ward,  or  the  attorney 
for  such  relative,  may  serve  upon  the  guardian,  or  upon 
the  attorney  for  the  guardian,  and  file  with  the  clerk  of 
the  court  wherein  administration  of  such  ward 's  estate  is 
pending,  a  written  request,  stating  that  he  desires  special 
notice  of  any  or  all  of  the  following  mentioned  matters, 
steps,  or  proceedings  in  the  administration  of  said  estate, 
to  wit: 

1.  Filing  of  petitions  for  sales,  leases,  or  mortages  of 
any  property  of  the  ward's  estate. 

2.  Filing  of  accounts. 

3.  Filing  of  application  for  removal  of  ward 's  property 
to  any  foreign  jurisdiction. 

4.  Filing  of  petitions  for  partition  of  any  property  of 
the  ward's  estate. 

5.  Proceedings  for  removal,  suspension,  or  discharge 
of  the  guardian,  or  final  determination  of  the  guardian- 
ship. 

Written  request  shall  contain  what.  Service. — 
Such  request  shall  state  the  post-office  address  of  such 
relative,  or  his  attorney,  and  thereafter  a  brief  notice  of 
the  filing  of  any  of  such  petitions,  applications,  or  ac- 
counts, or  proceedings,  except  petitions  for  sale  of 
perishable  property,  or  other  personal  property  which 
will  incur  expense  or  loss  by  keeping,  shall  be  addressed 
to  such  relative,  or  his  attorney,  at  his  stated  post-office 
address,  and  deposited  in  the  United  States  post-office 
with  the  postage  thereon  prepaid,  within  two  days  after 
the  filing  of  such  petition,  account,  application,  or  the 
commencement  of  such  proceeding;  or  personal  service 
of  such  notices  may  be  made  on  such  relative,  or  his  at- 
torney, within  said  two  days,  and  such  personal  service 
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shall  be  equivalent  to  such  deposit  in  the  post-oflSce,  and 
proof  of  mailing  or  of  personal  service  must  be  filed  with 
the  clerk  before  the  hearing  of  any  such  matter.  If,  upon 
the  hearing  it  shall  appear  to  the  satisfaction  of  the 
court  that  the  said  notice  has  been  regularly  given,  the 
court  shall  so  find  in  its  order  of  judgment,  and  such 
judgment  shall  be  final  and  conclusive  upon  all  persons. — 
Kerr's  Cyc,  Code  Civ.  Proc,  ^  1761. 
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CHAPTER  m. 

POWERS  AND  DUTIES  OP  GUARDIANa 

S  105.    Payment  of  ward's  debt  by  guardian. 

§  106.    Same. 

§  107.    Guardian  to  recover  debts  due  his  ward,  and  represent  liim. 

§  108.    To  manage  estate,  maintain  ward,  and  to  sell  real  estate. 

§  109.    Form.    Affidavit  and  order  remitting  clerk's  fees. 

§  110.  Form.  Consent  of  guardian  ad  litem  to  settlement  of  adminis- 
trator's account. 

§  111.    Maintenance,  support,  and  education  of  ward.    How  enforced. 

§  112.    Powers  of  g^uardlans  in  partition. 

i  112.1  Share  of  infant,  if  sold  in  partition  proceedings,  may  be  paid 
to  his  guardian. 

§  113.    Inventory  of  ward's  estate. 

§  114.    Account  of  guardian. 

§  116.    Form.    Guardian's  annual  account. 

§  116.  Form.  Order  appointing  referee  of  guardian's  account,  and 
adjourning  settlement 

S  117.    Allowance  of  accounts  of  Joint  guardians. 

§  118.    Expenses  and  compensation  of  guardians^ 

§  105.    Payment  of  ward's  debt  by  goardiaiL 

Every  guardian  appointed  under  the  provisions  of  this 
chapter,  whether  for  a  minor  or  any  other  person,  must 
pay  all  just  debts  due  from  the  ward  out  of  his  personal 
estate  and  the  income  of  his  real  estate,  if  sufficient;  if 
not,  then  out  of  his  real  estate  upon  obtaining  an  order 
for  the  sale  or  mortgage  thereof,  and  disposing  of  the 
same  in  the  manner  provided  in  article  four  of  this 
chapter. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1768. 

§  106.    Same. 

(This  section,  identical  in  wording  with  the  next  pre- 
ceding section,  was  repealed  by  the  Laws  of  1919,  chap. 
110,  p.  155.) 

ANALOQOUS  AND  IDENTICAL  STATUTES. 

The  ^  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1734. 

Arizona— Revised  Statutet  of  1913,  paragraph  1137. 


POWERS  AND  DUTIES  OP  GUARDIANS.  213 

Hawall>-Reyised  Laws  of  1915,  section  3034. 

Idaho—Complied  Statutes  of  1919,  section  7860. 

Kansas — General  Statutes  of  1916,  section  6106. 

Montana*— Revised  Codes  of  1907,  section  7769. 

Nevada — ^Revised  Laws  of  1912,  section  6165. 

North  Dalcota — Compiled  Laws  of  1913,  section  8891. 

Oklahoma--Revised  Laws  of  1910,  section  6542. 

South  Dakota — Compiled  Laws  of  1913,  section  6000. 

Utah— Compiled  Laws  of  1907,  section  4008. 

Washington — ^Laws  of  1917,  chapter  156,  page  701,  section  205. 

Wyoming* — Compiled  Statutes  of  1910,  section  5748. 

§  107.  Guardian  to  recover  debts  due  his  ward,  and  represent 
him. 
Every  guardian  must  settle  all  accounts  of  the  ward, 
and  demand,  sue  for,  and  receive  all  debts  due  to  him,  or 
may,  with  the  approbation  of  the  court,  compound  for 
the  same  and  give  discharges  to  the  debtor,  on  receiving 
a  fair  and  just  dividend  of  his  estate  and  effects ;  and  he 
must  appear  for  and  represent  his  ward  in  all  legal  suits 
and  proceedings,  unless  another  person  be  appointed  for 
that  purpose. — Kerr's  Gyc.  Code  Civ.  Proc,  §  1769. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  ^  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1734. 

Arizona* — Reyised  Statutes  of  1913,  paragraph  1138. 

Colorado—Mills's  SUtutes  of  1912,  sections  7947,  7949,  7960. 

Hawaii— Revised  Laws  of  1915,  sections  3018,  3041. 

Idaho* — Compiled  Statutes  of  1919,  section  7861. 

Kansas — Gteneral  Statutes  of  1915,  sections  5050,  6106. 

Montana* — ^Revised  Codes  of  1907,  section  7770. 

Nevada*— Revised  Laws  of  1912,  section  6167. 

New  Mexico— statutes  of  1915,  sections  2568,  2569. 

North  Dakota* — Compiled  Laws  of  1913,  section  8892. 

Oklahoma— Revised  Laws  of  1910,  section  6543. 

Oregon — ^Lord*s  Oregon  Laws,  section  1327. 

South  Dakota — Compiled  Laws  of  1913,  section  6001. 

Utah*— Compiled  Laws  of  1907,  section  4009. 

Washington — ^Laws  of  1917,  chapter  156,  page  701,  section  205. 

Wyoming*— Compiled  Statutes  of  1910,  section  5749. 

§  108.    To  manage  eatate,  maintain  ward,  and  to  sell  real  estate. 

Every  gaardian  must  manage  the  estate  of  his  ward 

frugally  and  without  waste,  and  apply  the  income  and 
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profits  thereof,  as  far  as  may  be  necessary,  for  the  com- 
fortable and  suitable  maintenance  and  support  of  the 
ward  and  his  family,  if  there  be  any ;  and  if  such  income 
and  profits  be  insuflScient  for  that  purpose,  the  guardian 
may  sell  or  mortgage  the  real  estate,  upon  obtaining  an 
order  of  the  court  therefor,  as  provided,  and  must  apply 
tlie  proceeds  of  such  sale  or  mortgage,  as  far  as  may  be 
necessary,  for  the  maintenance  and  support  of  the  ward 
and  his  family,  if  there  be  any. — Kerr's  Cyc.  Code  Civ. 
Proc,  §  1770. 

Note. — The  property  of  a  minor  shall  not  be  leased  for  a  longer 
period  than  ten  years.  See  Kerr's  Cyc  Civ.  Code,  S  718. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Alaska — Compiled  Laws  of  1913,  section  1735. 
Arizona — Revised  Statutes  of  1913,  paragraph  1139. 
Hawaii— Revised  Laws  of  1916,  sections  3018,  3036;   Laws  of  1917» 

Act  31,  page  43,  providing  for  sales  of  real  estate  of  small  value. 
Idaho*— <3ompiled  Statutes  of  1919,  section  7862. 
Montana— Revised  Codes  of  1907,  section  7771. 
Nevada — Revised  Laws  of  1912,  section  6166. 
New  Mexico — Statutes  of  1916,  section  2568. 
North  Dakota — Compiled  Laws  of  1913,  section  8893. 
Oklahoma — Revised  Laws  of  1910,  section  6544. 
Oregon — Lord's  Oregon  Laws,  section  1328. 
South  Dakota— Compiled  Laws  of  1913,  section  6002. 
Utah— Compiled  Laws  of  1907,  section  4007. 
Washington — Laws  of  1917,  chapter  156,  page  701,  section  206. 
Wyoming — Compiled  Statutes  of  1910,  section  5750. 

§  109.    Form.  AfSdavit  and  order  remitting  clerk's  fees. 

[Title  of  court.] 


(No. .1     DeptNo. . 

[Title  of  guardianship.]  j  ^T,y^  ^j  ^^^  -, 

,  being  first  duly  sworn,  deposes  and  says :   That 

she  is  the  agent  for  the  California  Society  for  the  Pre- 
vention of  Cruelty  to  Children  ;^  that  she  is  the  petitioner 
in  the  above-entitled  case ;  that  said  minor  named  above 
is  destitute,  and  wholly  dependent  upon  charity  for  sup- 
port, and  has  not  the  means  wherewith  to  pay  costs ;  and 
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that  your  petitioner,  as  said  agent,  has  no  funds  out  of 
which  to  pay  the  costs. 

Wherefore  she  prays  for  an  order  of  this  court  re- 
mitting the  fees  herein.  . 

Subscribed  and  sworn  to  before  me  this day  of 

-,  19 — .  ,  Deputy  County  Clerk. 


Upon  reading  and  filing  the  foregoing  affidavit,  and 
good  cause  appearing  to  the  court  therefor,  it  is  ordered 
that  the  clerk  of  this  court  remit  all  fees  in  said  matter. 

Dated ,  19 — .         Judge  of  the Court. 

Explanatory  notes. — i  Give  file  number.    2  Or  other  eociety. 

I  §  110.    Form.   Consent  of  guardian  ad  litem  to  settlement  of 

administrator's  account. 

[Title  of  court] 


(  No. .1     Dept.  No. , 

[Title  of  estate.]  j  ^ ^j^^  ^,  ^^^^^ 

I, ,  appointed  by  the ^  court  of  the  county  ^  of 

state  of  ,  on  the  day  of  ,  19 — ,  to 


represent  the  minor, ,  who  is  interested  in  the  estate 

of ,  deceased,  upon  the  allowance  and  settlement  of 

the ^  account  of  the  administrator'*  of  the  estate  of 

said  deceased,  rendered  and  presented  for  settlement 

and  filed  in  said  court  on  the  day  of  ,  19 — , 

hereby  appear  on  behalf  of  said  minor, ,®  and  con- 
sent to  the  allowance  and  approval  of  said  account,  and 
to  the  settlement  thereof,  as  rendered  and  presented  by 
said  administrator."^ 
Dated ,  19 — .                 ,  Guardian  ad  litem. 

Explanatory  notes. — i  Give  file  number.  2  Title  of  court.  8  Or,  city 
and  county.  4  State  what  account.  5  Or,  executor.  6  Qivlng  his  name. 
7  Or,  executor,  etc.,  according  to  the  fact. 

§111.    maintenance,  support,  and  education  of  ward.    How 

enforced. 

When  a  guardian  has  advanced,  for  the  necessary 

maintenance,   support,    or   education   of  his   ward,   an 

amount  not  disproportionate  to  the  value  of  his  estate  or 
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his  condition  of  life,  and  the  same  is  made  to  appear  to 
the  satisfaction  of  the  court,  by  proper  vouchers  and 
proofs,  the  guardian  must  be  allowed  credit  therefor  in 
his  settlements.  Whenever  a  guardian  fails,  neglects,  or 
refuses  to  furnish  suitable  and  necessary  maintenance, 
support,  or  education  for  his  ward,  the  court  may  order 
him  to  do  so,  and  enforce  such  order  by  proper  process. 
Whenever  any  third  person,  at  his  request,  supplies  a 
ward  with  such  suitable  and  necessary  maintenance, 
support,  or  education,  and  it  is  shown  to  have  been  done 
after  refusal  or  neglect  of  the  guardian  to  supply  the 
same,  the  court  may  direct  the  guardian  to  pay  therefor 
out  of  the  estate,  and  enforce  such  payment  by  due  pro- 
cess.— Kerr's  Cyc.  Code  Civ.  Proc,  §  1771. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Arizona* — ^Revised  Statutes  of  1913»  paragraph  1140, 
Colorado-^Mllls'a  Statutes  of  1912,  section  7960. 
Idaho* — Compiled  Statutes  of  1919,  section  7863. 
Montana*— Revised  Codes  of  1907,  section  7772. 
New  Mexico — Statutes  of  1915,  section  2667. 
North  Dakota*— Compiled  Laws  of  1913,  section  8894. 
Oklahoma* — ^Revised  Laws  of  1910,  section  6545. 
South  Dakota* — Compiled  Laws  of  1913,  section  6003. 
Utah*— Compiled  Laws  of  1907,  section  4013. 
Wyoming* — Compiled  Statutes  of  1910,  section  5751* 

§  112.    Powers  of  ffoaurdiaxis  in  partition. 

The  guardian  may  join  in  and  assent  to  a  partition  of 
the  real  or  personal  estate  of  the  ward,  wherever  such 
assent  may  be  given  by  any  person;. provided,  that  such 
assent  can  only  be  given  after  the  court  having  jurisdic- 
tion over  said  estate  shall  grant  an  order  conferring  such 
authority,  which  order  shall  only  be  made  after  a  hear- 
ing in  open  court  upon  the  petition  of  the  guardian  after 
notice  of  at  least  ten  days,  mailed  by  the  clerk  of  the 
court  to  all  the  known  relatives  of  the  ward  residing  in 
the  county  where  the  proceedings  are  pending.  The 
guardian  may  also  consent  to  a  partition  of  the  real  or 
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personal  estate  of  his  ward  without  action,  and  agree 
upon  the  share  to  be  set  off  to  such  ward,  and  may  execute 
a  release  in  behalf  of  his  ward  to  the  owners  of  the 
shares,  of  the  parts  to  which  they  may  be  respectively 
entitled,  upon  obtaining  from  said  court  having  jurisdic- 
tion over  said  estate,  authority  to  so  consent  after  a  hear- 
ing in  open  court  upon  the  petition  of  the  guardian  after 
notice  of  at  least  ten  dayd,  mailed  by  the  clerk  of  the  court 
to  all  the  known  relatives  of  the  ward  residing  in  the 
county  where  the  proceedings  are  pending. — Kerr's  Cyc.^ 
Code  Civ.  Proc,  §  1772. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
No  Identical  statute  found. 
Hawaii— Reyised  Laws  of  1916,  section  8036. 
Idaho— Compiled  Statutes  of  1919,  section  7864. 
Montana — ^Reyised  Codes  of  1907,  section  7773. 
Nevada— Revised  Laws  of  1912,  section  6164. 
Oklahoma — Revised  Laws  of  1910,  section  6646. 
Oregon — Lord's  Oregon  Laws,  section  482. 
South  Dakota— Compiled  Laws  of  1918,  section  6004* 
Utah-<k>mpiled  Laws  o£  1907,  section  4012. 
Wyoming — Compiled  Statutes  of  1910,  section  6762. 

§  112.^  Share  of  infant^  if  gold  in  partition  proceedings,  may 
be  paid  to  hia  guardian. 
When  the  ahare  of  an  infant  is  sold  (in  partition  pro- 
oeedings),  the  proceeds  of  the  sale  may  be  paid  by  the 
referee  making  the  sale  to  his  general  gaardian^  or  the 
special  guardian  appointed  for  him  in  the  action,  npon 
giving  the  security  required  by  law  or  directed  by  order 
of  the  court. — Kerr's  Cyc.  Code  Civ.  Proc,  %  793. 

§  113.    Inventory  of  ward's  estate. 

Every  guardian  must  return  to  the  court  a  verified  in- 
ventory of  the  estate  of  his  ward  within  three  months 
after  his  appointment.  He  must  annually  thereaf ter,  and 
at  such  other  times  as  directed  by  the  court,  render  a 
verified  account  of  the  estate  of  his  ward.  All  the  estate 
of  the  ward  described  in  the  first  inventory  must  be  ap- 
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praised  by  appraisers  appointed,  sworn,  and  acting  in 
the  manner  provided  for  regulating  the  settlement  of  the 
estates  of  decedents.  Such  inventory,  with  the  appraise- 
ment of  the  property  therein  described,  must  be  recorded 
by  the  clerk  of  the  court  in  a  proper  book  kept  in  his  office 
for  that  purpose  and  whenever  any  ward  is  or  has  been 
during  the  guardianship  confined  in  a  state  hospital  for 
the  insane  in  this  state  a  copy  of  said  inventory  must  be 
served  upon  the  secretary  of  the  state  commission  in 
lunacy  or  its  attorney.  Whenever  any  other  property  of 
the  estate  of  any  ward  is  discovered,  not  included  in  the 
inventory  of  the  estate  already  returned,  and  whenever 
any  other  property  has  been  succeeded  to,  or  acquired 
by  any  ward,  or  for  his  benefit,  the  like  proceedings  must 
be  had  for  the  return  and  appraisement  thereof  and  the 
service  of  the  same  as  are  herein  provided  in  relation  to 
the  first  inventory  and  return. 

Refusal  of  guardian  to  return  inventory. — ^If  within 
the  time  prescribed,  or  within  such  further  time,  not 
exceeding  two  months  which  the  court  or  judge  shall  for 
reasonable  cause  allow,  the  guardian  neglects  or  refuses 
to  return  the  inventory  or  render  his  account,  the  court 
may,  upon  notice,  revoke  the  letters  of  guardianship  and 
the  guardian  shall  be  liable  on  his  bond  for  any  injury 
to  the  estate,  or  any  person  interested  therein,  arising 
from  such  failure. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1773. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Alaska— Compiled  Laws  of  1913,  section  1736. 

Arizona — Revised  Statutes  of  1913,  paragraph  1142. 

Colorado— Mills's  Statutes  of  1912,  sections  7966,  7956,  8019,  8035, 

8052. 
Hawaii — ^Revised  Laws  of  1915,  section  3037. 
Idaho — Compiled  Statutes  of  1919,  section  7865. 
Kansas — General  Statutes  of  1915,  sections  5048,  6105. 
Montana — Revised  Codes  of  1907,  section  7774. 
Nevada— Revised  Laws  of  1912,  section  6168. 
New  Mexico — Statutes  of  1915,  section  2574. 
North  Dakota — Compiled  Laws  of  1913,  section  8896. 


POWERS  AND  DUTIES  OF  GUARDIANS.  219 

Oklahoma — Revised  Laws  of  1910,  section  6549. 

Oregon — Lord's  Oregon  Laws,  section  1329. 

South  Dakota—Compiled  Laws  of  1913,  section  6005. 

Utah— Complied  Laws  of  1907,  sections  4010,  4011. 

Washington— Laws  of  1917,  chapter  156,  page  701,  section  205. 

Wyoming — Compiled  Statutes  of  1910,  section  5753. 

§  114.    Account  of  guardian. 

The  guardian  must  upon  the  expiration  of  a  year  from 
the  time  of  his  appointment  and  as  often  thereafter  as 
he  may  be  required,  present  his  account  to  the  court  for 
settlement  and  allowance;  provided,  that  no  account  of 
the  guardian  of  any  insane  person,  who  is  or  has  been 
during  such  guardianship  confined  in  a  state  hospital  in 
this  state,  shall  be  settled  or  allowed  unless  notice  of  the 
settlement  of  said  account  shall  have  been  first  given  to 
the  secretary  of  the  state  commission  in  lunacy  or  its 
attorney  at  least  five  days  before  the  hearing.  The 
termination  of  the  relation  of  guardian  and  ward  by  the 
death  of  either  guardian  or  ward  or  by  the  ward  attain- 
ing his  majority  or  being  restored  to  capacity  shall  not 
cause  the  court  to  lose  jurisdiction  of  the  proceeding  for 
the  purpose  of  settling  the  accounts  of  the  guardian. — 
Kerr's  Cyc.  Code  Civ,  Proc,  §  1774. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  1143. 
Colorado— Mills's  Statutes  of  1912,  sections  8019,  8029. 
Idaho — Compiled  Statutes  of  1919,  section  7866. 
Kansas— General  Statutes  of  1915,  sections  5062,  6120. 
Montana — Revised  Codes  of  1907,  section  7775. 
Nevada — ^Revised  Laws  of  1912,  section  6167. 
New  Mexico— Statutes  of  1915,  sections  2570,  2575. 
North  Dakota — Compiled  Laws  of  1913,  section  8896. 
Oklahoma — ^Revised  Laws  of  1910,  section  6550. 
South  Dakota — Compiled  Laws  of  1913,  section  6006. 
Utah— Compiled  Laws  of  1907,  sections  401Q,  4011. 
Washington — Laws  of  1917,  chapter  156,  page  701,  section  114. 
Wyoming — Compiled  Statutes  of  1910,  section  5754. 
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§  115.    Form.  Ouardian's  annual  account. 

[Title  of  court] 

rm.*i      •       **     1  (N®- -^    Dept.No. . 

[Title  of  matter.]  J  [Title  of  form.] 

I> ,  general  gaardian  of ,  an  infant,  do  hereby 

make,  render,  and  file  the  following  account,  and  respect- 
fully represent: 

That  I  was,  on  the ,  day  of ,  19 — ^  duly  ap- 
pointed by  the court  of  the  county  ^  of y  state  of 

,  the  general  guardian  of  the  person  and  estate  of 

,  a  minor,  having  no  guardian  legally  appointed  by 

will  or  deed,  and  who  is'  an  inhabitant '  of  the  said 
county  *  of ,  state  of ;* 

That  within  three  months  after  my  said  appointment 

as  guardian  of  the  person  and  estate  of  said  ,  a 

minor,  I  returned  to  this  honorable  court  a  verified  in- 
ventory of  the  estate  of  my  said  ward ; 

That  Schedule  A,  hereinafter  set  forth,  hereby  referred 
to,  signed  by  me,  and  hereby  made  a  part  of  this,  my  first 
annual  account,  contains  a  full  and  true  statement  of  all 
of  the  property  of  said  ward  now  remaining  in  my  hands ; 

That  Schedule  B,  hereinafter  set  forth,  hereby  referred 
to,  signed  by  me,  and  hereby  made  a  part  of  this,  my  first 
annual  account,  contains  a  full  and  true  statement  of  the 
manner  in  which  I  have  disposed  of  the  property  of  said 
ward  not  now  remaining  in  my  hands; 

That  Schedule  C,  hereinafter  set  forth,  hereby  referred 
to,  signed  by  me,  and  hereby  made  a  part  of  this,  my  first 
annual  account,  contains  a  full  and  true  statement  of  the 
amount  and  nature  of  each  investment  of  money  made  by 
me,  and  of  the  manner  in  which  the  fund  is  at  present 
invested ; 

That  Schedule  D,  hereinafter  set  forth,  hereby  referred 
to,  signed  by  me,  and  hereby  made  a  part  of  this,  my  first 
annual  account,  contains  a  full  and  true  account,  in  the 
form  of  debtor  and  creditor,  of  all  my  receipts  and  dis- 
bursements of  money  by  reason  of  said  guardianship, 
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since ,  the  date  of  my  appointment  as  such  gaardian, 

and  distinctly  states  the  amount  of  the  balance  remain- 
ing in  my  hands,  to  be  charged  to  me  in  the  next  year  'a 
account,  as  the  sum  of dollars  ($ ) . 

Dated ,  19—. 

Respectfully  submitted. 

f  Guardian  of  the  Person  and  Estate  of ^  a 

Minor. 

Schedule  A. 

[Give  statement  of  property  remaining  on  hand;  as, 
"I  now  have  on  hand,*'  etc.*] 

Schedule  B. 
[State  manner  in  which  property  not  on  hand  was  dis* 
posed  of.] 

Schedule  C. 
[State  amount  and  nature  of  investments  made.] 

Schedule  D. 

,  Guardian  of  the  Person  and  Estate  of ,  a  Minor. 

Dr. 
To 


$^ 

Cr. 
By $ 


Balance  on  hand $ 

Vbbification. 

State  of ,  1 

County  ^  of ,  / 

,  being  duly  sworn,  says  that  the  foregoing  ac- 
count by  him  subscribed  is  true,  of  his  own  knowledge, 
except  as  to  those  matters  therein  stated  to  be  on  in- 
formation, and  as  to  those  matters  he  believes  it  to  be 
true. 
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Subscribed  and  sworn  to  before  me  this day  of 

,  19—.  ,  Notary  PubUc* 


Note. — A  guardian  has  It  In  his  power  to  receive  payment  of  all 
demands  of  his  ward,  and  to  make  an  effectual  sale  or  other  disposi- 
tion of  many  kinds  of  personal  property.  The  account  should  there- 
fore consist  of  a  charge  of  the  whole  amount  of  the  personal  estate, 
the  same  as  if  it  were  cash,  with  credit  for  the  expenditures  and  losses 
only,  and  with  a  statement  of  the  balance  on  hand,  including  both 
cash  and  personal  property.  The  report  should  then  show  how  the 
money  is  invested  and  of  what  the  property  consists. 

Explanatory  notet. — i  Give  file  number.  2  Or,  city  and  county,  s  Or, 
resident.  4  Or,  city  and  county,  b  Or,  who  resides  without  the  state, 
and  has  estate  within  the  said  county,  or  city  and  county.  eOive 
description.    7  Or,  city  and  county,    s  Or,  other  officer  taking  oath. 

§  116.    Form.  Order  appointing  referee  of  guardian  *b  account, 
and  adjourning  settlement. 

[Title  of  court.] 

( No. .1    Dept.  No. . 

[Title  of  guardianship.]  J  ^^itle  of  form.] 

,  the  guardian  of  the  person  and  estate  of ,  a 

minor,  having  rendered  his  account  for  settlement,  and 
notice  of  such  settlement  having  been  duly  given  as 
directed  by  this  court,  — 

It  is  hereby  ordered,  That  ,  Esq.,  be,  and  he  is 

hereby,  appointed  a  referee  to  examine  the  said  account 

and  to  make  report  thereon  to  this  court  within  

days,2  and  that  the  settlement  of  said  account  be  ad- 
journed until ,•  the day  of ^  19 — ,  at 

0  'clock,  in  the  forenoon  *  of  said  day. 

Dated ,  19 — .        j  Judge  of  the  — —  Court. 

Explanatory  notes. — i  Title  of  court.  2  State  the  number  of  days. 
3  Day  of  week.    4  Or,  afternoon. 

§  117.    Allowance  of  accounts  of  joint  guardians. 

When  an  account  is  rendered  by  two  or  more  joint 
guardians,  the  court  may,  in  its  discretion,  allow  the  same 
upon  the  oath  of  any  of  them. — Kerr's  Cyc.  Code  Civ. 
Proc,  %  1775. 
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ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  •  Indicates  Identity. 
Alaska— Compiled  Laws  of  1913,  section  1748. 
Arizona* — Revised  Statutes  of  1913,  paragraph  1144. 
Hawaii — Revised  Laws  of  1916,  section  3039. 
Idaho* — Compiled  Statutes  of  1919,  section  7867. 
Montana* — ^Revised  Codes  of  1907,  section  7776. 
Nevada* — ^Revised  Laws  of  1912,  section  6194. 
North  Dakota*— Compiled  Laws  of  1913,  section  8897. 
Oklahoma* — Revised  Laws  of  1910,  section  6551. 
Oregon* — Lord's  Oregon  Laws,  section  1341. 
South  Dakota* — Compiled  Laws  of  1913,  section  6007. 
Wyoming* — Compiled  Statutes  of  1910,  section  5755. 

§  118.    Expenses  and  compensation  of  guardians. 

Every  guardian  must  be  allowed  the  amount  of  his 
reasonable  expenses  incurred  in  the  execution  of  his 
trust,  and  he  must  also  have  such  compensation  for  his 
services  as  the  court  in  which  his  accounts  are  settled 
deems  just  and  reasonable. 

He  must  also  be  allowed  all  reasonable  and  proper  dis- 
bursements, made  after  the  legal  termination  of  the 
guardianship,  but  while  that  relation,  by  consent  or 
acquiescence  of  the  parties,  still  subsists  in  fact,  and  be- 
fore the  discharge  of  the  guardian  by  the  court,  and 
which  were  made  by  the  consent,  express  or  implied,  of 
the  ward,  and  for  his  benefit  or  the  benefit  of  his  estate. — 
Kerr's  Cyc.  Code  Civ.  Proc,  §  1776. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  1747. 
Arizona — Revised  Statutes  of  1913,  paragraph  1146. 
Colorado— MUls's  Statutes  of  1912,  section  8032. 
Hawaii— Revised  Laws  of  1915,  section  3038. 
Idaho — Compiled  Statutes  of  1919,  section  7868. 
Kansa»— General  Statutes  of  1915,  section  5067. 
Nevada — ^Revised  Laws  of  1912,  section  6191. 
North  Dakota — Compiled  Laws  of  1913,  section  8898. 
Oklahoma — Revised  Laws  of  1910,  section  6552. 
Oregon — Lord's  Oregon  Laws,  section  1340. 
South  Dakota— Compiled  Laws  of  1913,  section  6008. 
Utah — Compiled  Laws  of  1907,  section  4014. 
Washington — Laws  of  1917,  chapter  156,  page  706,  section  216. 
Wyoming— Compiled  Statutes  of  1910,  section  6766. 
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CHAPTER  IV. 

SALE  OF  PROPERTY  AND  DISPOSITION  OF  PROCEEDS. 

S  119.    May  sell  In  certain  cases. 

§  120.    Sale  of  real  estate  to  be  made  upon  order  of  court 

§  121.    Application  of  proceeds  of  sales. 

i  122.    Investment  of  proceeds  of  sales. 

§  123.    Order  for  sale,  how  obtained. 

§  124.    Form.    Petition  of  guardian  for  order  of  sale. 

§  125.    Form.    Verification  of  guardian's  petition  for  order  of  sale. 

§  126.    Notice  to  next  of  kin,  how  giyen. 

§  127.    Form.    Order  to  show  cause  why  application  for  leave  to  sell 

real  estate  should  not  be  granted. 
§  128.    Form.    Order  for  sale  of  property  by  guardian. 
§  129.    Form.    Notice   of   guardian's   slale   of  real   estate    (at  public 

auction). 
§  130.    Form.    Notice  of  guardian's  sale  of  real  estate  (at  private  sale). 
§  131.    Copy  of  order  to  be  served,  published,  or  consent  filed. 
S  132.    Hearing  of  application. 
§  133.    Who  may  be  examined  on  such  hearing. 
§  134.    Costs  to  be  awarded  to  whom. 
§  135.    Order  of  sale  to  specify  what 
§  136.    Bond  before  selling. 

§  137.    Form.    Bond  of  guardian  on  sale  of  real  estate.    ^ 
§  138.    Form.    Justification  of  sureties  on  guardian's  l^nd  for  sale  of 

real  property.  / 

§  139.    Proceedings  to  conform  with  what  title. 
§  139.1  Proceedings  for  the  completion  of  contracts  for  sale  of  real 

estate  by  guardians. 
§  140.  Limit  of  order  of  sale. 
§  141.    Conditions  of  sales  of  real  estate  of  minor  heirs.    Bond  and 

mortgage  to  be  given  for  deferred  payments. 
§  142.    Court  may  order  investment  of  money  of  ward. 

§  119.    May  sell  in  certain  cases. 

When  the  income  of  an  estate  under  guardianship  is 
insufficient  to  ntiaintain  the  ward  and  his  family  or  to 
maintain  and  educate  the  ward  when  a  minor,  or  to  pay 
for  his  care,  treatment,  and  support,  if  confined  in  a 
state  hospital  for  the  insane,  his  guardian  may  sell  his 
real  or  personal  estate,  or  mortgage  the  real  estate  for 
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that  purpose,  upon  obtaining  an  order  therefor;  pro- 
vided,  that  no  such  order  shall  be  granted  when  the  ward 
is  or  has  been,  daring  the  guardianship,  confined  in  a 
state  hospital  for  the  insane  in  this  state  unless  notice 
of  the  proceedings  shall  have  been  given  to  the  secretary 
of  the  state  commission  in  lunacy  or  its  attorney  at  least 
five  days  before  the  hearing. — Kerr's  Cyc.  Code  Civ. 
Proc,  §  1777. 

ANALOGOUS  AND  IDENTICAL  STATUTES^ 

No  identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  1750. 
Arizona — Revised  Statutes  of  1913,  paragraph  1146. 
Colorado— Mills's  Statutes  of  1912,  section  8016. 
Idaho — Compiled  Statutes  of  1919,  section  7869. 
Kansas — General  Statutes  of  1915,  sections  5051,  6108. 
Nevada — Revised  Laws  of  1912,  section  6169. 
New  Mexico — Statutes  of  1915,  sections  2586,  2587. 
North  Dakota — Compiled  Laws  of  1913,  section  8899. 
Oklahoma — Revised  Laws  of  1910,  section  6553. 
Oregon — ^Lord's  Oregon  Laws,  section  1346. 
South  Dakota — Compiled  Laws  of  1913,  section  6009. 
Utah— Compiled  Laws  of  1907,  section  4015. 
Washington — Laws  of  1917,  chapter  156,  page  703,  section  212. 
Wyoming — Compiled  Statutes  of  1910,  section  5757. 

§  120.    Sale  of  real  estate  to  be  made  upon  order  of  court. 

When  it  appears  to  the  satisf action  of  the  court,  upon 
the  petition  of  the  gaardian,  that  for  the  benefit  of  his 
ward  his  real  estate,  or  some  part  thereof,  should  be  sold, 
and  the  proceeds  thereof  put  out  at  interest,  or  invested 
in  some  productive  stock,  or  in  the  improvement  or 
security  of  any  other  real  estate  of  the  ward,  his  guard- 
ian may  sell  the  same  for  such  purpose  upon  obtaining 
an  order  therefor. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1778. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1751. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  1147* 
Colorado— Mills's  Statutes  of  1912,  section  7968. 
Hawaii — Revised  Laws  of  1915,  section  3046. 
Idaho* — Compiled  Statutes  of  1919,  section  7870. 
Nevada — Revised  Laws  of  1912,  section  6170, 
Probate  Law— 15 
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New  Mexico — Statutes  of  1915,  section  2587. 

North  Dakota* — Compiled  Laws  of  1913,  section  8900. 

Oklahoma* — Revised  Laws  of  1910,  section  6554. 

Oregon — Lord's  Oregon  Laws,  section  1347. 

South  Dakota* — Compiled  Laws  of  1913,  section  6010. 

Utah — Compiled  Laws  of  1907,  section  4015. 

Washington — Laws  of  1917,  chapter  156,  page  703,  section  212. 

Wyoming^ — Compiled  Statutes  of  1910,  section  5758. 

§  121.    Application  of  proceeds  of  sales. 

If  the  estate  is  sold  for  the  purposes  mentioned  in  this 
article,  the  guardian  must  apply  the  proceeds  of  the  sale 
to  such  purposes,  as  far  as  necessary,  and  put  out  the 
residue,  if  any,  on  interest,  or  invest  it  in  the  best  man- 
ner in  his  power,  until  the  capital  is  wanted  for  the 
maintenance  of  the  ward  and  his  family,  or  the  education 
of  his  children,  or  for  the  education  of  the  ward  when  a 
minor,  in  which  case  the  capital  may  be  used  for  that  pur- 
pose, as  far  as  may  be  necessary,  in  like  manner  as  if  it 
had  been  personal  estate  of  the  ward. — Kerr's  Cyc.  Code 
Civ.  Proc,  %  1779. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1752. 
Arizona* — Revised  Statutes  of  1913,  paragraph  1148. 
Hawaii— Revised  Laws  of  1915,  section  3048. 
Idaho*— Compiled  Statutes  of  1919,  section  7871. 
Nevada — Revised  Laws  of  1912,  section  6171. 
North  Dakota* — Compiled  Laws  of  1918,  section  8901. 
Oklahoma* — ^Revised  Laws  of  1910,  section  6555. 
Oregon — Lord's  Oregon  Laws,  section  1348. 
South  Dakota* — Compiled  Laws  of  1913,  section  6011. 
Utah*— Compiled  Laws  of  1907,  section  4016. 
Wyoming* — Compiled  Statutes  of  1910,  section  5759. 

§  122.    Investment  of  proceeds  of  sales. 

If  the  estate  is  sold  for  the  purpose  of  putting  out  or 
investing  the  proceeds,  the  guardian  must  make  the  in- 
vestment according  to  his  best  judgment,  or  in  pursuance 
of  any  order  that  may  be  made  by  the  court. — Kerr's 
Cyc.  Code  Civ.  Proc,  §  1780. 
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ANALOGOUS  AND  IDENTICAL  STATUTES^ 

The  •  Indicates  Identity. 
Alaska — Compiled  Laws  of  1913,  section  1753. 
Arizona* — Revised  Statutes  of  1913,  paragraph  1149. 
Colorado — Mills's  Statutes  of  1912,  section  7946. 
Hawaii — ^Revised  Laws  of  1915,  section  3047. 
Idaho* — Compiled  Statutes  of  1919,  section  7872. 
Montana* — Revised  Codes  of  1907,  section  7783. 
Nevada — ^Revised  Laws  of  1912,  section  6172. 
New  Mexico — Statutes  of  1915,  section  2572. 
North  Dakota*— Compiled  Laws  of  1913,  section  8902. 
Okiahon^a* — Revised  Laws  of  1910,  section,  6556. 
Oregon* — Lord's  Oregon  Laws,  section  1349. 
South  Dakota*— Compiled  Laws  of  1913,  section  6012. 
Utah*— Compiled  Laws  of  1907,  section  4017. 
Wyoming — Compiled  Statutes  of  1910,  section  5760. 

§  123.    Order  for  sale,  how  obtained. 

To  obtain  an  order  for  such  sale,  the  guardian  must 
present  to  the  court  in  which  he  was  appointed  guardian 
a  verified  petition  therefor,  setting  forth  the  condition 
of  the  estate  of  his  ward,  and  the  facts  and  circumstances 
on  which  the  petition  is  founded,  tending  to  show  the 
necessity  or  expediency  of  a  sale. — Kerr's  Cyc,  Code 
Civ.  Prqc,  §  1781. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Alaska — Compiled  Laws  of  1913,  section  1755. 

Arizona* — ^Revised  Statutes  of  1913,  paragraph  1150. 

Colorado— Mills's  Statutes  of  1912,  section  7969. 

Hawaii — ^Revised  Laws  of  1915,  section  3052. 

Idaho* — Compiled  Statutes  of  1919,  section  7873. 

Kansas — General  Statutes  of  1915,  sections  5052,  6109. 

Montana* — Revised  Codes  of  1907,  section  7784. 

Nevada — ^Revised  Laws  of  1912,  section  6173. 

New  Mexico — Statutes  of  1915,  section  2586. 

North  Dakota* — Compiled  Laws  of  1913,  section  8903. 

Oklahoma* — ^Revised  Laws  of  1910,  section  6557. 

Oregon — Lord's  Oregon  Laws,  section  1351. 

South  Dakota*— Compiled  Laws  of  1913,  section  6013. 

Washington — Laws  of  1917,  chapter  156,  page  703,  section  218. 

Wyoming* — Compiled  Statutes  of  1910,  section  5761« 
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§  124.    Form.  Petition  of  guardian  for  order  of  sale. 

[Title  of  court] 

^.    ,  (Department  No. . 

[Title  of  estate  and  guardlanghlp.]  j      [Title  of  form.] 

To  the  Honorable  the *  Court  of  the  County  ^  of 

,  State  of . 

The  petition  of ,  the  guardian  of  the  person  and 

estate  of ,  a  minor^  respectfully  shows : 

That  on  the day  of ^  19 — y  letters  of  guardian- 
ship were  issued  to  your  petitioner  by  this  court;  that 
your  petitioner  thereupon  duly  entered  upon  the  dis- 
charge of  his  duties  as  such  guardian;  and  that  such 
letters  have  not  been  revoked ; 

That  within  three  months  after  his  appointment,  to 

wit,  on  the day  of ,  19 — , ,  your  petitioner, 

duly  returned  to  this  court  a  true  inventory,  and  an 
appraisement  of  all  of  the  estate,  real  and  personal,  of 
his  said  ward  that  has  come  to  his  possession  or  knowl- 
edge; 

That  it  is  necessary  '  that  all  of  the  property  of  said 
ward,  both  real  and  personal,  shall  be  sold; 

That  Schedule  A,  hereunto  annexed,  and  mad6  a  part 
of  this  petition,  contains  a  description  of  the  real  and 
personal  estate  of  said  ward,  and  sets  forth  the  condi- 
tion of  such  estate ; 

That  the  facts  and  circumstances  upon  which  this  peti- 
tion is  founded,  and  which  render  a  sale  of  the  said  prop- 
erty necessary,  are  fully  set  forth  in  Schedule  B,  here- 
unto annexed,  and  made  a  part  of  this  petition. 

Wherefore  your  petitioner  prays  that  this  honorable 
court  make  an  order  directing  the  next  of  kin  of  the  said 
ward,  and  all  persons  interested  in  the  said  estate,  to 
appear  before  this  court  at  a  time  and  place  therein 
specified,  not  less  than  four  nor  more  than  eight  weeks 
from  the  time  of  making  such  order,  to  show  cause  why 
an  order  should  not  be  granted  for  the  sale  of  such  estate ; 
and  that  upon  such  hearing  this  honorable  court  may 
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order  said  real  estate  to  be  sold,  and  that  such  other  or 
further  order  may  be  made  as  is  meet  in  the  premises. 

Dated ,  19—. 

,  Guardian  of  the  Person  and  Estate  of ^  a 

Minor. 

Schedule  A. 
[.Describe  the  estate  of  the  ward,  and  set  forth  its  con- 
dition.] 

Schedule  B. 
[State  the  facts  and  circumstances  upon  which  the 
petition  is  founded,  and  which  show  that  a  sale  of  the 
ward^s  property  is  necessary.] 

^  Attorney  for  Guardian. 

[Add  ordinary  verification.] 

Schedule  A. — Giye  description  of  real  property.  Give  description  of 
personal  property. 

Schedule  B. — Set  forth  condition  of  ward's  estate,  and  the  facts  and 
circumstances  on  which  the  petition  Is  founded,  tending  to  show  the 
necessity  or  expediency  of  a  sale. 

Explanatory  notes. — i  Title  of  court.  2  Or,  City  and  County.  8  Or, 
expedient,  as  the  case  may  be. 

§  126.    Form.  Verification  of  guardian's  petition  for  order  of 
sale. 

[Title  of  court] 

^,    ,  (Department  No. . 

[Title  of  estate  and  guardianship.]  I      ^^^^  ^^  form.] 

State  of , 


County  ^  of 


> } ''- 


,  the  petitioner  above  named,  being  duly  sworn, 

says  that  he  has  read  the  foregoing  petition,  and  knows 
the  contents  thereof,  and  that  the  same  is  true,  of  his  own 
knowledge,  except  as  to  the  matters  which  are  therein 
stated  on  his  information  or  belief,  and  that  as  to  those 
matters  he  believes  it  to  be  true. 

Subscribed  and  sworn  to  before  me  this day  of 

,  19—.  ,  Notary  Public,  etc.^ 

Explanatory  notes.— i  Or,  City  and  County,    s  Or  other  officer  taking 
the  oath. 
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§  126.    Notice  to  next  of  kin,  how  given. 

If  it  appear  to  the  court,  or  a  judge  thereof,  from 
the  petition,  that  it  is  necessary  or  would  be  beneficial  to 
the  ward  that  the  real  estate,  or  some  part  of  it,  should 
be  sold,  or  that  the  real  and  personal  estate  should  be 
sold,  the  court  must  thereupon  make  an  order  directing 
the  next  of  kin  of  the  ward,  and  all  persons  interested 
in  the  estate,  to  appear  before  the  court,  at  a  time  and 
place  therein  specified,  not  less  than  four  nor  more  than 
eight  weeks  from  the  time  of  making  such  order,  to 
show  cause  why  an  order  should  not  be  granted  for  the 
sale  of  such  estate.  If  it  appear  that  it  is  necessary,  or 
would  be  beneficial  to  the  ward,  to  sell  the  personal  estate, 
or  some  part  of  it,  the  court  must  order  the  sale  to  be 
made. — Kerr's  Gyc.  Code  Civ.  Proc,  §  1782. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1756. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  1151. 
Colorado— Mills's  Statutes  of  1912,  section  7970. 
Hawaii— Revised  Laws  of  1915,  sections  3053,  3058. 
Idaho*— Compiled  Statutes  of  1919,  section  7874. 
Kansas— General  Statutes  of  1915,  sections  5052,  6109. 
Montana* — ^Revised  Codes  of  1907,  section  7785. 
Nevada— Revised  Laws  of  1912,  sections  6174,  6178. 
North  Dakota — Compiled  Laws  of  1913,  section  8904. 
Oklahoma* — Revised  Laws  of  1910,  section  6558. 
Oregon — Lord's  Oregon  Laws,  section  1352. 
South  Dakota* — Compiled  Laws  of  1913,  section  6014. 
Wyoming*— Compiled  Statutes  of  1910,  section  5762. 

§  127.    Form.  Order  to  show  cause  why  application  for  leave 
to  sell  real  estate  should  not  be  granted. 

[Title  of  court] 

(No. .1    Dept.No. . 

[Title  of  guardianship.]  |  ^^j^^  ^^  ^^^  3 

,  tiie  guardian  of  the  persons  and  estates  ^  of , 

and ,  minors,  having  this  day  presented  to  this  court, 

and  filed  herein,  his  petition,  duly  verified,  praying  forj 
an  order  of  sale  of  certain  real  property  belonging  to 
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the  said  minors,  for  the  causes  and  reasons  therein  set 
forth ;  and  it  appearing  to  this  court  from  the  said  peti- 
tion that  it  is  necessary,  and  would  be  beneficial  to  the 
said  minors,  that  the  said  real  estate  described  in  said 
petition  or  some  part  of  it  shall  be  sold,  — 

It  is  hereby  ordered,  That  the  next  of  kin  of  said 
minors,  and  all  persons  interested  in  their  said  estates, 
appear  before  this  court,  in  the  court-room  thereof,*  in 

the  county  *  of ,  state  of ,  on ,"  the day 

of ,  19 — ,  at o  'clock  in  the  forenoon  ®  of  said 

day,  to  show  cause  why  an  order  should  not  be  granted 
for  the  sale  of  such  estate,  as  prayed  for  in  said  petition, 
reference  to  which  is  hereby  made  for  further  particulars. 

And  it  is  hereby  further  ordered,  That  a  copy  of  this 
order  be  published  at  least  once  a  week  for  three  succes- 
sive weeks''  in  a  newspaper  printed  and  published  in 
said  county  ®  of y  state  of . 

Dated ,  19 — .  ,  Judge. 

Explanatory  notes. — i  Give  file  number.  2  Or  according  to  the  fact. 
8  State  location  of  court-room.  4  Or,  city  and  county,  s  Day  of  week. 
6  Or,  afternoon.    7  Or  as  prescribed  by  statute.    8  Or,  city  and  county. 

§128.    Form.  Order  for  sale  of  property  by  guardian. 

[Title  of  court] 

!No. .1    Dept  No. . 
[Title  of  form.] 

Now  comes ,  the  guardian  of  said ,  a  minor, 

by  Mr. ,  his  attorney,  and  presents  his  petition  for 

authority  to  sell  certain  property  of  said  minor ;  and  said 
guardian,  by  his  attorney,  having  proved  to  the  satisfac- 
tion of  the  court  that  due  publication  of  the  order  to  show 
cause  herein  has  been  duly  made  as  required  by  law  and 
by  the  order  of  the  court,^  the  court  proceeds  to  the  hear- 
ing of  said  petition,  and,  after  hearing  the  evidence  and 
proofs  offered,  the  court  finds  that  a  sale  of  all  of  the 
interest  of  the  said  ward  in  the  property  hereinafter  de- 
scribed is  necessary,'  — 
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It  is  therefore  ordered  by  the  court,  That  said ,  as 

guardian  of  said ,  be,  and  he  is  hereby,  authorized  to 

sell  at  private  ^  sale,  in  the  manner  and  form  prescribed 
by  law,  and  after  notice  in  form  and  manner  as  required 

by  law,'  and  upon  the  following  terms,  to  wit,  ,• 

all  of  the  interest  of  the  said  ward  in  the  property  here- 
inafter described ;  and  that  before  making  said  sale,  said 
guardian  give  a  bond,  in  the  form  required  by  law,  in  the 
penal  sum  of dollars  ($ ). 

The  real  estate  hereby  authorized  to  be  sold  is  de- 
scribed as  follows  to  wit  J .^       ,  County  Clerk. 

Entered  » j  19—.  By ,  Deputy.' 

Explanatory  notes. — i  Qiye  file  number,  s  Or,  that  aU  persons  Inter- 
ested in  said  real  estate,  and  next  of  kin  of  said  ward,  haye  sub- 
scribed and  filed  their  written  consent  to  the  making  of  the  order 
applied  for  herein.  If  the  matter  has  been  continued,  say  here:  "and 
the  hearing  having  been  regularly  postponed  to  this  day."  8  "Because/' 
stating  the  reasons;  or,  "will  be  beneficial  to  the  said  ward,  for  the 
reason  that,"  stating  the  reasons.  ^  Or,  public  6  And  on  a  day  not 
less  than  eight  days  (or  as  otherwise  prescribed)  from  the  first  publi- 
cation of  the  notice,  estate  the  terms,  t Describe  the  land.  8 See 
note  8  77,  ante. 

§  129.    Form.  Notice  of  guardian's  sale  of  real  estate  (at  pnb- 
lie  auction). 

[Title  of  court] 
[TiUe  of  guardianship.]  J  ^^^^^  ^^  ^^^ ^ 

Notice  is  hereby  given,  That,  in  pursuance  of  an  order 

of  the ^  court  of  the  county  ^  of ^  state  of , 

made  on  the day  of ,  19 — ,  in  the  above-entitled 

matter,  the  undersigned, ,  the  guardian  of  the  estate 

of ,  a  minor,  will  sell  at  public  auction,  in  one  parcel, 

to  the  highest  bidder,  for  cash,  and  subject  to  confirma- 
tion by  said ^  court,  on ,'^  the day  of , 

19 — ,  at  the  hour  of  o^clock,  noon,*  in  front  of 

j^  county  ®  of ,  all  the  right,  titie,  interest,  and 

estate  of  the  said ,  a  minor,  in  and  to  an  undivided 

one  twenty-first  of  that  certain  lot,  piece,  or  parcel  of 
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land  situate,  lying,  and  being  in  the  oonnty*  of , 


state  of ,  and  particularly  described  as  follows,  to 

wit: .^^ 

Subject,  however,  to  a  life  estate  therein  for  the  life 
of . 

Terms  and  conditions  of  sale :  Cash,  in  gold  coin  of 
the  United  States.  Ten  (10)  per  cent  of  the  purchase- 
money  to  be  paid  on  the  day  of  the  sale,  and  the  balance 

on  confirmation  of  sale  by  said ^^  court    Deed  and 

abstract  at  expense  of  purchaser. 

f  Guardian  of  the  Estate  of ^  a  Minor. 

y  Attorney  for  Guardian.^* 


Explanatory  notes. — i  Give  file  number.  2  Title  of  court  8  Or,  dty 
and  county.  4  Title  of  court  6  Day  of  week.  6  Or  as  the  case  may 
be.  A  sale  at  public  auction  must  be  made  between  the  hours  of  nine 
o'clock  in  the  morning  and  the  setting  of  the  sun  on  the  same  day: 
Kerr's  Gal.  Cyc.  Code  Civ.  Proc,  8 1648.  7  Court-house  or  other  place. 
8, 9  Or,  city  and  county,  lo  Describe  the  land,  ii  Title  of  court 
12  Give  address. 

§130.    Form.    Notice  of  guardian 's  sale  ct  real  estate  (at 
private  sale). 

[Title  of  court] 

(No. .1    DeptNo.— w 

[TiUe  of  guardianship.]  J  j^^,^  ^^  ^^^  j 

Notice  is  hereby  given,  That,  in  pursuance  of  an  order 

of  the court  *  of  the  county  *  of ,  state  of , 

duly  given  and  made  on  the day  of ,  19 — ^  in  the 

above-entitled  estate, ,  guardian  of  the  person  and 

estate  of ,  a  minor,  will  sell,  on  or  after ,  the 

day  of ,  19 — ,  in  the  county  *  of j  state  of 

y  to  the  highest  and  best  bidder,  and  upon  the  terms 


and  conditions  hereinafter  mentioned,  at  private  sale, 

subject  to  confirmation  by  said *  court,  the  following 

described  real  property  belonging  to  the  estate  of  said 

minor, .• 

Terms  and  conditions  of  sale :  Cash,  in  United  States 
gold  coin,  upon  delivery  of  the  deed  of  said  guardian,  and 
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after  confirmation  of  sale  by  said ^^  court;  deed  at 

expense  of  purchaser.® 

Bids  and  offers  must  be  in  writing,  and  may  be  left  at 

the  office  of  Messrs. ,•  attorneys  for  said  guardian, 

or  may  be  delivered  to  said  guardian  personally,  or  may 

be  filed  with  the  clerk  of  said ^^  court,  at  any  time 

after  the  first  publication  of  this  notice  and  before  the 
making  of  said  sale. 

Dated ,  19—. 

,  Guardian  of  the  Person  and  Estate  of ,  a 

Minor. 

and ,^^  Attorneys  for  Guardian. 


Explanatory  notes. — i  Qlve  file  number.  2  Title  of  court.  8, 4  Or, 
city  and  county.  0  Title  of  court  6  Give  description.  7  Title  of  court. 
8  Or,  ten  (10)  per  cent  of  the  purchase  price  or  purchase-money  to  be 
paid  in  cash,  gold  coin  of  the  United  States,  at  the  time  of  sale;  balance 
on  confirmation  of  sale,  in  cash,  or  in  deferred  payments,  to  be  evi- 
denced by  the  promissory  note  or  notes  of  purchaser  or  purchasers, 
secured  by  a  mortgage  or  mortgages  on  the  real  estate  sold,  with 
such  additional  security  as  the  court  shall  deem  necessary  and  suffi- 
cient to  secure  the  prompt  payment  of  the  amounts  so  deferred  and 
the  interest  thereon.  Deeds  and  abstracts  at  the  expense  of  pur- 
chasers; the  purchasers  to  assume  the  payment  of,  and  take  the 
property  purchased  subject  to,  all  state  and  county  taxes,  and  all 
assessments,  charges,  and  encumbrances,  of  whatsoever  name  or  nature, 
which  are  now  or  may  hereafter  become  chargeable  to  or  a  lien  against 
the  property  so  to  be  purchased.  Or,  the  terms  of  said  sale  will  be 
cash,  gold  coin  of  the  United  States  of  America,  and  the  entire  amount 
of  such  bid  or  offer  must  be  paid  at  the  time  of  submitting  or  delivering 
said  written  bid.  Or,  cash  in  United  States  gold  coin;  ten  (10)  per  cent 
of  the  purchase  price  payable  at  the  time  of  sale,  and  balance  on  con- 
firmation of  sale  by  said  court  and  delivery  of  deed;  and  taxes  for  the 
current  fiscal  year  to  be  prorated.  Or  as  the  case  may  be.  9  Give 
address.    10  Title  of  court.    11  Give  address. 

§  131.  Copy  of  order  to  be  served,  published,  or  consent  filed. 
A  copy  of  the  order  must  be  personally  served  on  the 
next  of  kin  of  the  ward,  and  on  all  persons  interested  in 
the  estate,  at  least  fourteen  days  before  the  hearing  of 
the  petition,  or  must  be  published  at  least  once  a  week 
for  three  successive  weeks  in  a  newspaper  printed  in  the 
county,  or  if  there  be  none  printed  in  the  county,  then 
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in  such  newspaper  as  may  be  specified  by  the  court  in 
the  order.  If  written  consent  to  making  the  order  of 
sale  is  subscribed  by  all  persons  interested  therein,  and 
the  next  of  kin,  notice  need  not  be  served  or  published. — 
Kerr's  Cyc.  Code  Civ.  Proc,  §  1783. 

ANALOGOUS  AND  mENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1757. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  1162. 
Colorado — ^Mills's  Statutes  of  1912,  sections  7971,  7975. 
Idaho— Compiled  Statutes  of  1919,  section  7875. 
Kansas — General  Statutes  of  1915,  sections  5052,  6109. 
Montana*— Revised  Codes  of  1907,  section  7786. 
Oklahoma — ^Revised  Laws  of  1910,  section  6559. 
Oregon — ^Lord's  Oregon  Laws,  section  1353. 
South  Dakota*— Compiled  Laws  of  1913,  section  6016. 
Wyoming — Compiled  Statutes  of  1910,  section  5763. 

§  132.    Hearing  of  application. 

The  court,  at  the  time  and  place  appointed  in  the 
ordei;,  or  such  other  time  to  which  the  hearing  is  post- 
poned, upon  proof  of  the  service  or  publication  of  the 
order,  must  hear  and  examine  the  proofs  and  allegations 
of  the  petitioner,  and  of  the  next  of  kin,  and  of  all  other 
persons  interested  in  the  estate  who  oppose  the  applica- 
tion.— Kerr's  Cyc.  Code  Civ.  Proc,  §  1784. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Arizona*— Revised  Statutes  of  1913,  paragraph  1153. 
Colorado— Mills's  Statutes  of  1912,  section  7976. 
Idaho*— Compiled  Stetutes  of  1919,  section  7876. 
Montana* — ^Revised  Codes  of  1907,  section  7787. 
North  Dakota*— Compiled  Laws  of  1913,  section  8906. 
Oklahoma* — Revised  Laws  of  1910,  section  6560. 
South  Dakota*— Compiled  Laws  of  1913,  section  6016. 
Wyoming* — Compiled  Statutes  of  1910,  section  5764. 

§  133.    Who  may  be  examined  on  such  hearing. 

On  the  hearing^  the  guardian  may  be  examined  on 

'oath,  and  witnesses  may  be  produced  and  examined  by 

either  party,  and  process  to  compel  their  attendance  and 
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testimony  may  be  issued  by  the  oonrt^  in  the  same  man- 
ner and  with  like  effect  as  in  other  cases  provided  for 
in  this  title.— Z^err '5  Cyc.  Code  Civ.  Proc,  %  1785. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  1154. 
Idaho* — Complied  Statutes  of  1919,  section  7877. 
Montana* — ^Revised  Codes  of  1907,  section  7788. 
Nevada— Revised  Laws  of  1912,  sections  6175,  6176. 
North  Dakota — Complied  Laws  of  1913,  section  8906. 
Oklahoma — ^Revised  Laws  of  1910,  section  6561. 
South  Dakota* — Compiled  Laws  of  1913,  section  6017. 
Wyoming* — Compiled  Statutes  of  1910,  section  5766. 

§  134.    Costs  to  be  awarded  to  whom. 

If  any  person  appears  and  objects  to  the  granting  of 
any  order  prayed  for  under  the  provisions  of  this  article, 
and  it  appears  to  the  court  that  either  the  petition  or  the 
objection  thereto  is  sustained,  the  court  may,  in  grant- 
ing or  refusing  the  order,  award  the  costs  to  the  party 
prevailing,  and  enforce  the  payment  thereof. — Kerr's 
Cyc.  Code  Civ.  Proc,  %  1786. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identify. 
Alaska— Compiled  Laws  of  1913,  section  1767. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  1155. 
Hawaii— Revised  Laws  of  1915,  section  3055. 
.   Idaho* — Compiled  Statutes  of  1919,  section  7878. 
Montana* — Revised  Codes  of  1907,  section  7789. 
Nevada — ^Revised  Laws  of  1912,  section  6177. 
Oklahoma*~-Revised  Laws  of  1910,  section  6562. 
Oregon — ^Lord's  Oregon  Laws,  section  1363. 
South  Dakota* — Compiled  Laws  of  1913,  section  6018. 
Wyoming* — Compiled  Statutes  of  1910,  section  5766. 

§  136.    Order  of  sale  to  specify  what. 

If,  after  a  full  examination,  it  appears  necessary,  or  for 
the  benefit  of  the  ward,  that  his  real  estate,  or  some  part 
thereof  should  be  sold,  the  court  may  grant  an  order, 
therefor,  specifying  therein  the  causes  or  reasons  why 
the  sale  is  necessary  or  beneficial,  and  may,  if  the  same 
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has  been  prayed  for  in  the  petition,  order  such  sale  to 
be  made  either  at  public  or  private  sale. — Kerr's  Cyc. 
Code  Civ.  Proc,  ^  1787. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  1156. 
Colorado— Mills's  Statutes  of  1912,  sections  7977,  7978. 
Idaho* — Complied  Statutes  of  1919,  scetlon  7879. 
Kansas— General  Statutes  of  1915,  sections  5051,  6110,  6111. 
Montana* — ^Revised  Codes  of  1907,  section  7790. 
Nevada— Revised  Laws  of  1912,  section  6178. 
New  Mexico — ^Statutes  of  1916,  section  2587. 
North  Dakota* — Compiled  Laws  of  1913,  section  8907. 
Oklahoma*— Revised  Laws  of  1910,  section  6563. 
South  Dakota* — Compiled  Laws  of  1913,  section  6019. 
Wyoming*- Compiled  Statutes  of  1910,  section  5767. 

§  136.    Bond  before  selling. 

Every  guardian  authorized  to  sell  real  estate,  must, 
before  the  sale,  give  bond  to  the  ward,  with  sufficient 
surety,  to  be  approved  by  the  court,  or  a  judge  thereof, 
with  condition  to  sell  the  same  in  the  manner,  and  to 
account  for  the  proceeds  of  the  sale  as  provided  for  in 
this  chapter  and  chapter  seven  of  this  title. — Kerr's  Cyc* 
Code  Civ.  Proc,  §  1788. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Alaska — Complied  Laws  of  1913,  section  1759. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  1157. 
Colorado — ^Laws  of  1915,  chapter  17d>  page  491,  amending  Mills's 

Statutes  of  1912,  section  7923. 
Hawaii — Revised  Laws  of  1915,  section  3056. 
Idaho* — Compiled  Statutes  of  1919,  section  7880. 
Kansas — General  Statutes  of  1915,  sections  5057,  6108. 
Montana* — ^Revised  Codes  of  1907,  section  7791. 
Nevada— Revised  Laws  of  1912,  section  6179. 
New  Mexico — Statutes  of  1915,  sections  2587,  2588. 
North  Dakota — Compiled  Laws  of  1913,  sections  8686,  8908. 
Olclahoma — Revised  Laws  of  1910,  section  6564. 
South  Dakota* — Complied  Laws  of  1913,  section  6020. 
Utah— Compiled  Laws  of  1907,  section  3991. 
Wyoming*— Compiled  Statutes  of  1910,  section  6768. 
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§  137.    Form.  Bond  of  guardian  on  sale  of  real  estate. 

[Title  of  court] 

{No. .1    Dept  No. 
[Title  of  form.] 

Know  all  men  by  these  presents:    That  we, as 

principal,  and and as  sureties,  are  held  and 

firmly  bound  to  said ,  a  minor,  in  the  sum  of 

dollars  ($ ),  lawful  money  of  the  United  States  of 

America,  to  be  paid  to  the  said  ,  for  which  pay- 
ment well  and  truly  to  be  made  we  bind  ourselves,  our  and 
each  of  our  heirs,  executors,  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

The  condition  of  the  above  obligation  is  such,  that, 

whereas  an  order  was  made  on  the day  of ,  19 — , 

by  the ^  court  of  the  county '  of ,  state  of , 

authorizing  the  above-named  principal,  as  guardian  of 

the  estate  of ^  to  sell  certain  real  estate  of  said  ward, 

and  bond  in  the  sum  above  named  was  ordered  to  be 
given  before  the  sale,  — 

Now,  therefore,  if  the  said ,  as  such  guardian,  shall 

sell  the  said  real  estate  in  the  manner  prescribed  by  law 
for  sales  of  real  estate  by  executors  and  administrators, 
and  shall  account  for  and  dispose  of  the  proceeds  of  the 
sale  in  the  manner  provided  by  law,  then  this  obligation 
to  be  void ;  otherwise  to  remain  in  full  force  and  effect. 

Dated,  signed,  and  sealed  with  our  seals,  this day 

of ,  19—.  [Seal] 

[Seal] 

[Seal] 

Explanatory  notet.~i  OiYe  file  number.    8  Title  of  court    s  Or,  city 
and  county. 
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§  138.    Form.  Jufltiflcation  of  Bureties  on  guardian's  bond  for 
sale  of  real  property. 

[Title  of  court] 

^.    ,  (No. .1    Dept.  No. . 

[Title  of  estate  and  guardianship.]  I  ^.p^^^  ^^  form.] 

State  of , 


County  ^  of 


-. } ''- 


and f  being  dnly  sworn,  each  for  himself  says, 

That  he  is  one  of  the  sureties  named  in  the  above  bond ; 
that  he  is  a  householder '  and  resident  within  said  state, 

and  is  worth  the  said  sum  of dollars  ($ )  over 

and  above  all  his  just  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution.  


Subscribed  and  sworn  to  before  me  this day  of 

— ,  19 — .  J  Notary  Public,  etc.* 


Explanatory  notes. — i  Give  file  number.  2  Or,  City  and  County,  t  Or, 
freeholder.    4  Or  other  officer  taking  the  oath. 

§  139.    Proceedings  to  conform  with  what  title. 

All  the  proceedings  under  petition  of  guardians  for 
sales  of  property  of  their  wards,  giving  notice  and  the 
hearing  of  such  petitions;  granting  or  refusing  the  order 
of  sale,  directing  the  sale  to  be  made  at  public  or  private 
sale,  reselling  the  same  property,  return  of  sale  and 
application  for  confirmation  thereof,  notice  and  hearing 
of  such  application,  making  orders  rejecting  or  confirm- 
ing sales  and  reports  of  sales,  ordering  and  making  con- 
veyances of  property  sold,  accounting  and  the  settle- 
ment of  accounts,  must  be  had  and  made  as  required  by 
the  provisions  of  this  title  concerning  estates  of  dece- 
dents, unless  otherwise  specially  provided  in  this  chapter. 
^Kerr's  Gyc.  Code  Civ.  Proc,  %  1789. 

ANALOOOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaaka— Complied  Laws  of  1913,  flection  1737. 
Arliofia*— Reylfled  Statutes  of  1913,  paragraph  1168. 
Colorado— MIUb'b  Statutes  of  1912,  secUons  7978,  7982,  7984,  7986. 
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Idaho*— Compiled  Statutes  of  1919,  section  7881. 

Kansas — General  Statutes  of  1915,  sections  5059,  6060»  6112,  6113, 

6114,  6116. 
Montana*'Revised  Codes  of  1907,  section  7792. 
North  Dakota* — Compiled  Laws  of  1913,  section  8909. 
Oklahoma* — Revised  Laws  of  1910,  section  6565. 
Oregon — Lord's  Oregon  Laws,  sections  1330,  1355,  1367* 
South  Dakota* — Compiled  Laws  of  1913,  section  6021. 
Utah-— Compiled  Laws  of  1907,  section  4015. 
Washington — Laws  of  1917,  chapter  156,  section  214. 
Wyoming* — Compiled  Statutes  of  1910,  section  5769. 

§139.^  Proceedings  for  the  completion  of  contracts  for  sale 
of  real  estate  by  guardians. 
All  proceedings  for  the  completion  of  contracts  for  the 
sale  of  real  estate  by  guardians  must  be  had  and  made 
as  required  by  the  provisions  of  this  title  concerning  the 
conveyance  of  real  estate  by  executors  and  administra- 
tors under  sections  fifteen  hundred  and  ninety-seven  to 
sixteen  hundred  and  seven,  inclusive,  of  this  code,  and 
said  sections  are  hereby  made  applicable  to  conveyances 
by  guardians  as  provided  by  section  eighteen  himdred 
and  ten  a. — Kerr's  Gyc.  Code  Civ.  Proc,  §  1789a, 

ANALQGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Kansas — General  Statutes  of  1915,  section  5060. 

§  140.    Limit  of  order  of  sale. 

No  order  of  sale  granted  in  pursuance  of  this  article 
continues  in  force  more  than  one  year  after  granting  the 
same,  without  a  sale  being  had. — Kerr's  Cyc.  Code  Civ. 
Proc,  §  1790. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  •  indicates  Identity. 
Alaska— Compiled  Laws  of  1913,  section  1762. 

Arizona* — Revised  Statutes  of  1913,  paragraph  1169. 
Idaho*— CompUed  Statutes  of  1919,  section  7882. 
Montana* — Revised  Codes  of  1907,  section  7793. 
North  Dakota* — Compiled  Laws  of  1913,  section  8910. 
Oklahoma*— Revised  Laws  of  1910,  section  6566. 
Oregon — ^Lord's  Oregon  Laws,  section  1358. 
South  Dakota*— Compiled  Laws  of  1913,  section  6022. 
Wyoming — Compiled  Statutes  of  1910,  section  5770. 
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§  141.  Oonditions  of  sales  of  real  estate  of  minor  heirs.  Bond 
and  mortgage  to  be  given  for  deferred  payments. 
All  sales  of  real  estate  of  wards  must  be  for  cash,  or 
for  part  cash  and  part  deferred  payments,  the  credit  in 
no  case  to  exceed  three  years  from  date  of  sale,  as  in  the 
discretion  of  the  court  is  most  beneficial  to  the  ward. 
Guardian^  making  sales  must  demand  and  receive  from 
the  purchasers,  in  case  of  deferred  payments,  notes,  and 
a  mortgage  on  the  real  estate  sold,  with  such  additional 
security  as  the  court  deems  necessary  and  sufficient  to 
secure  the  prompt  payment  of  the  amounts  so  deferred, 
and  the  interest  thereon. — Kerr's  Gyc.  Code  Civ.  Proc, 
%  1791. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  1160. 

Colorado— Mills's  Statutes  of  1912,  section  7978. 

Idaho—Compiled  Statutes  of  1919,  section  7883. 

Montana* — ^Revised  Codes  of  1907,  section  7794. 

North  Dakota— Compiled  Laws  of  1913,  section  8911« 

Oklahoma* — ^Revised  Laws  of  1910,  section  6567. 

South  DakoU — Compiled  Laws  of  1913,  section  2023. 

Wyoming* — Compiled  Statutes  of  1910,  section  5771. 

§  142.    Court  may  order  investment  of  money  of  ward. 

The  court,  on  the  application  of  a  guardian,  or  any 
person  interested  in  the  estate  of  any  ward,  after  such 
notice  to  persons  interested  therein  as  the  court  shall 
direct,  may  authorize  and  require  the  guardian  to  invest 
the  proceeds  of  sales,  and  any  other  of  his  ward's  money 
in  his  hands,  in  real  estate,  or  in  any  other  manner  most 
to  the  interest  of  all  concerned  therein,  and  the  court 
may  make  such  other  orders  and  give  such  directions  as 
are  needful  for  the  management,  investment,  and  dis- 
position of  the  estate .  and  effects  as  circumstances  re- 
quire.— Kerr's  Cyc.  Code  Civ.  Proc,  %  1792, 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1737. 
Arizona* — Revised  Statutes  of  1913,  paragraph  1161, 
Probate  Law — 16 
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Colorad<^— MlllB'8  Statutes  of  1912,  Bection  7946. 
Hawaii — ^Revised  Laws  of  1915,  sections  3047,  3049. 
Idaho* — Compiled  Statutes  of  1919,  section  7884. 
Kansas — General  Statutes  of  1915,  section  5050. 
Montana* — ^Revised  Codes  of  1907,  section  7796. 
Nevada — Revised  Laws  of  1912,  section  6180. 
New  Mexico — Statutes  of  1915,  section  2572. 
North  Dakota* — Compiled  Laws  of  1913,  section  8912. 
Oklahoma* — ^Revised  Laws  of  1910,  section  6569. 
Oregon — Lord's  Oregon  Laws,  section  1330. 
South  Dakota* — Compiled  Laws  of  1913,  section  6024. 
Utah*— Compiled  Laws  of  1907,  section  4018. 
Wyoming* — Compiled  Statutes  of  1910,  section  5772. 
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CHAPTER  V. 

NONRESIDENT  GUARDIANS  AND  WARDS. 

8  143.  Guardians  of  non-resident  persons. 

8  144.  Powers  and  duties  of  guardians  appointed. 

8  145.  Such  guardians  to  give  bonds. 

8  146.  To  what  guardianship  shall  extend. 

1 147.  Removal  of  non-resident  ward's  property. 

8  148.  Proceedings  on  such  removal. 

8  149.  Discharge  of  person  in  possession. 


§  143.    Guardiaofl  of  non-resident  persons. 

The  superior  court  may  appoint  a  guardian  of  the  per- 
son and  estate,  or  either,  of  a  minor,  insane  or  incompe- 
tent person,  who  has  no  guardian  within  the  state,  legally- 
appointed  by  will,  deed,  or  otherwise,  and  who  resides 
without  the  state,  and  has  estate  within  the  county,  or, 
who,  though  not  having  such  estate,  is  within  the  county, 
upon  petition  of  any  friend  of  such  person  or  any  one 
interested  in  his  estate,  in  expectancy  or  otherwise.  Be- 
fore making  such  appointment,  the  court  must  cause 
notice  to  be  given  to  all  persons  interested,  in  such  man- 
ner as  such  court  deems  reasonable. — Kerr's  Cyc.  Code 
Civ.  Proc,  §  1793. 

ANALOOOUe  AND  IDENTICAL  STATUTES. 

No  Identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  1743. 
Arizona— Revised  Statutes  of  1913,  paragraph  1162. 
Colorado— Mills's  Statutes  of  1912,  sections  7913,  7914,  7917. 
Hawaii— Revised  Laws  of  1915,  eection  3031. 
Idaho — Compiled  Statutes  of  1919,  section  7886. 
Montana— Revised  Codes  of  1907,  section  7796. 
Nevada— Revised  Laws  of  1912,  section  6187. 
North  Daokta— Compiled  Laws  of  1913,  section  8913. 
Oklahoma — ^Revised  Laws  of  1910,  section  6570: 
Oregon — Lord's  Oregon  Laws,  section  1336. 
South  Dakota — Compiled  Laws  of  1913,  section  6026. 
Washington— Laws  of  1917,  chapter  156,  page  699,  section  199. 
Wyoming — Compiled  Statutes  of  1910,  section  5773. 
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§  144.    Powers  and  duties  of  guardians  appointed. 

Every  guardian,  appointed  under  the  preceding  sec- 
tion,  has  tiie  same  powers  and  performs  the  same  duties, 
with  respect  to  the  estate  of  the  ward  found  within  this 
state,  and  with  respect  to  the  person  of  the  ward,  if  he 
shall  come  to  reside  therein,  as  are  prescribed  with  re- 
spect to  any  other  guardian  appointed  under  this  chapter. 
—Kerr's  Cyc.  Code  Civ.  Proc,  §  1794, 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  •  indicates  Identity. 
Alaska — Compiled  Laws  of  1913,  section  1744. 

Arizona* — ^Revised  Statutes  of  1913,  paragraph  1163, 

Colorado— MiUs's  SUtutes  of  1912,  sections  7913,  7917. 

Hawaii — Revised  Laws  of  1915,  section  3032. 

Idaho* — Compiled  Statutes  of  1919,  section  7886, 

Montana* — ^Revised  Codes  of  1907,  section  7797. 

Nevada*— Revised  Laws  of  1912,  section  6188. 

North  Dakota* — Compiled  Laws  of  1913,  section  891i» 

Oklahoma — Revised  Laws  of  1910,  section  6671. 

Oregon* — ^Lord'ei  Oregon  Laws,  section  1337. 

South  Dakota — Compiled  Laws  of  1913,  section  6026. 

Utah* — Compiled  Laws  of  1907,  section  4020. 

Waahlngton— Laws  of  1917,  chapter  156,  page  699,  sectton  SOS. 

Wyoming* — Compiled  Statutes  of  1910,  section  5774. 

§  145.    Such  goardians  to  give  bonda 

Every  guardian  must  give  bond  to  the  ward,  in  the 
manner  and  with  the  like  conditions  as  hereinbefore  pro- 
vided for  other  guardians,  except  that  the  provisions  re- 
specting the  inventory,  the  disposal  of  the  estate  and 
effects,  and  the  account  to  be  rendered  by  the  guardian, 
must  be  confined  to  such  estate  and  effects  as  come  to  his 
hands  in  this  state. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1795. 

ANALOGOUS  AND  IDENTICAL  STATUTEa, 

The  *  indicates  Identity. 
Alaska — Ck>mpiled  Laws  of  1913,  section  1745. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  1164. 
Colorado—Mills's  Statutes  of  1912,  sections  7918,  7917» 
Hawaii — ^Revised  Laws  of  1915,  section  3033. 
Idaho* — Compiled  Statutes  of  1919,  section  7887. 
Montana* — ^Revised  Codes  of  1907,  section  7798. 
Nevada*— RoTlsed  Lawa  of  1912,  section  6189, 
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North  Dakota*— Compiled  Laws  of  1913,  section  8915. 

Oklahoma* — Revised  Laws  of  1910,  section  6572. 

Oregon — Lord's  Oregon  Laws,  section  1338. 

South  Dakota*— Compiled  Laws  of  1913,  section  6027. 

Utah* — Compiled  Laws  of  1907,  section  4021. 

Washington — ^Laws  of  1917,  chapter  156,  page  700,  sections  208,  204. 

Wyoming* — Compiled  Statutes  of  1910,  section  5775. 

• 

§  146.    To  what  gnardlamhip  shall  extend. 

The  guardianship  which  is  first  lawfully  granted  of 
any  person  residing  without  this  state  extends  to  all  the 
estate  of  the  ward  within  this  state,  and  excludes  the 
jurisdiction  of  the  court  of  every  other  county. — Kerr's 
Gyc.  Code  Civ.  Proc,  %  1796. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1746. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  1165. 
Colorado— MiUs's  Statutes  of  1912,  sections  7913,  7916,  8050. 
Idaho* — Compiled  Statutes  of  1919,  section  7888. 
Kansas — General  Statutes  of  1916,  section  5073. 
Montana* — ^Revised  Codes  of  1907,  section  7799. 
Nevada — Revised  Laws  of  1912,  section  6190. 
Oklahoma* — ^ReTised  Laws  of  1910,  section  6578. 
Oregon* — ^Lord's  Oregon  Laws,  section  1339. 
South  Dakota* — Compiled  Laws  of  1913,  section  6028. 
Utah*— Compiled  Laws  of  1907,  section  4022. 
Wyoming* — Compiled  Statutes  of  1910,  section  6776. 

§  147.    Bemoval  of  non-resident  ward's  property. 

When  the  guardian  and  ward  are  both  non-residents, 
and  the  ward  is  entitled  to  property  in  this  state,  which 
may  be  removed  to  another  state  or  foreign  country  with- 
out conflict  with  any  restriction  or  limitation  thereupon, 
or  impairing  the  right  of  the  ward  thereto,  such  prop- 
erty may  be  removed  to  the  state  or  foreign  country  of 
the  residence  of  the  ward,  upon  the  application  of  the 
guardian  to  the  superior  court  of  the  county  in  which 
the  estate  of  the  ward,  or  the  principal  part  thereof,  is 
situated. — Kerr's  Cyc.  Code  Civ.  Proc,  %  1797. 
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ANALOGOUS  AND  IDENTICAL  8TATUTE8, 

The  *  indicates  identity. 
Arizona* — Revised  Statutes  of  1913,  paragraph  1166. 
Colorado — ^Mills's  Statutes  of  1912,  sections  7953,  7954. 
Idaho— Compiled  Statutes  of  1919,  section  7889. 
Kansas — General  Statutes  of  1915,  section  5073. 
Montana — ^Revised  Codes  of  1907,  section  7800. 
North  Dakota* — Compiled  Laws  of  1913,  section  8916. 
Oklahoma* — Revised  Laws  of  1910,  section  6574. 
South  Dakota* — Compiled  Laws  of  1913,  section  6029. 
Utah*~Compiled  Laws  of  1907,  section  4023. 
Washington — Laws  of  1917,  chapter  156,  page  705,  section  217. 
Wyoming* — Compiled  Statutes  of  1910,  section  5777, 


§  148.    ProceedixigB  on  snch  removal 

The  application  must  be  made  upon  ten  days'  notice 
to  the  resident  executor,  administrator,  or  guardian,  if 
there  be  such,  and  upon  such  application  the  non-resi- 
dent guardian  must  produce  and  file  a  certificate,  under 
the  hand  of  the  clerk  and  seal  of  the  courts  from  which  his 
appointment  was  derived,  showing: 

1.  A  transcript  of  the  record  of  his  appointment. 

2.  That  he  has  entered  upon  the  discharge  of  his  duties. 

3.  That  he  is  entitled,  by  the  laws  of  the  state  of  his 
appointment  to  the  possession  of  the  estate  of  the  ward ; 
or,  must  produce  and  file  a  certificate,  under  the  hand 
and  seal  of  the  clerk  of  the  court  having  jurisdiction  in 
the  country  of  his  residence,  of  the  estates  of  persons 
under  guardianship,  or  of  the  highest  court  of  such  coun- 
try, attested  by  a  minister,  consul,  or  vice-consul  of  the 
United  States,  resident  in  such  country,  that,  by  the 
laws  of  such  country,  the  applicant  is  entitled  to  the  cus- 
tody of  the  estate  of  his  ward,  without  the  appointment 
of  any  court.  Upon  such  application,  imless  good  cause 
to  the  contrary  is  shown,  the  court  must  make  an  order 
granting  to  such  guardian  leave  to  take  and  remove  the 
property  of  his  ward  to  the  state  or  place  of  his  residence, 
which  is  authority  to  him  to  sue  for  and  receive  the  same 
in  his  own  name,  for  the  use  and  benefit  of  his  ward. — 
Kerr's  Cyc.  Code  Civ.  Proc,  §  1798. 
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ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — ^ReTised  Statutes  of  1913,  paragraphs  1167,  1168. 
Colorado— Mills's  Statutes  of  1912,  sections  7953,  7954. 
Idaho — Compiled  Statutes  of  1919,  section  7890. 
Kansas — General  Statutes  of  1915,  section  5073. 
Montana— Revised  Codes  of  1907,  section  7801. 
"North  Dakota — Compiled  Laws  of  1913,  section  8917. 
Oklahoma — ^Revised  Laws  of  1910,  section  6575. 
South  Dakota— Compiled  Laws  of  1913,  section  6030. 
Utah* — Compiled  Laws  of  1907,  section  4024. 
Washington — Laws  of  1917,  chapter  156,  page  705,  section  217. 
Wyoming* — Compiled  Statutes  of  1910,  section  5778. 

§  140.    Discharge  of  panoa  in  possession. 

Such  order  is  a  discharge  of  the  executor,  adminis- 
trator, local  guardian,  or  other  person  in  whose  posses- 
sion the  property  may  be  at  the  time  the  order  is  made, 
on  filing  with  the  clerk  of  the  court  a  receipt  therefor  of 
a  foreign  guardian  of  such  absent  ward,  and  transmitting 
a  duplicate  receipt,  or  a  certified  copy  of  such  receipt,  to 
the  court  from  which  such  non-resident  guardian  re- 
ceived his  appointment. — Kerr's  Cyc.  Code  Civ.  Proc, 
§  1799. 

ANALOGOUS  AND  IDENTICAL  STATUTES, 

The  *  indicates  identity. 
Arizona*— Revised  Statutes  of  1913,  paragraph  1169. 
Colorado— Mills's  Statutes  of  1912,  sections  7963,  7951 
Idaho— Compiled  Statutes  of  1919,  section  7891. 
Montana— Revised  Codes  of  1907,  section  7806.  r 

North  Dakota — Compiled  Laws  of  1913,  section  8918. 
Oklahoma— Revised  Laws  of  1910,  section  6576. 
South  Dakota — Compiled  Laws  of  1913,  section  6031« 
Utah*— Compiled  Laws  of  1907,  section  4026. 
Wyoming — Compiled  Statutes  of  1910,  section  5779, 
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CHAPTER  VL 

GENERAL  AND  MISCELLANEOUS  PROVISIONS. 

9  150.    Examination  of  persons  suspected  of  defrauding  wards  or  of 

concealing  property. 
9  151.    Removal  and  resignation  of  guardian,  and  surrender  of  estate. 
9  152.    Guardianship,  how  terminated. 
9  153.    New  bond,  when  required. 
9  154.    Guardian's  bond  to  be  filed.    Action  on. 
9  155.    Limitation  of  actions  on  guardian's  bond. 
9  156.    Limitation  of  actions  for  the  recovery  of  property  sold. 
9  157.    More  than  one  guardian  may  be  appointed. 
9  158.    Order  appointing  guardian,  how  entered. 
9  159.    What  provisions  of  code  apply  to  guardians. 
9  160.    Decree  that  conveyance  be  made  for  incompetent. 
9  160.1  Conveyance  by  guardian. 
9  160.2  Attorneys*  fees  against  minor  fixed  by  court 

GUARDIAN  AND  WARD. 


Appointment  of  guardians. 

(1)  Jurisdiction  of  court. 

(2)  Right  to  appointment. 
(8)  Necessity  of  petition  and 

notice. 

(4)  Circumstances  for  consider- 

ation. 

(5)  Bond.    EiStoppel. 

(6)  Appointment  here,  notwith* 

standing  foreign  guardian. 

(7)  Evidence  of  appointment. 

(8)  Validity  of  appointment. 
(8)  CertiorarL 

(10)  Res  Judicata. 

(11)  Collateral  attack. 
Guardianship  of  Indians. 

(1)  In  general. 

(8)  Indians  as  wards  of  the  gov* 

emment. 
(8)  EnroUment,  allotment,  and 

alienation. 
(4)  Acts  of  congress. 
(6)  Disposition  by  wlU  as  an 

alienation. 

(6)  Restrictions  upon  alienation. 

(7)  Same.    Extension  of  period 

of  restriction. 

(8)  Same.     Approval  of  Secre- 

tary of  Interior. 


(8)  Same.  Approval  and  Juris* 
diction  of  court. 

(10)  Removal  of  restrictions. 

(11)  Marketable  titte. 

(12)  Probate  attorney. 
Control    of    property,    support, 

maintenance,  and  custody 
of  ward. 

(1)  (Control  of  property. 

(2)  Support  and  maintenance. 
(8)  Ck)ntract  for  support. 

(4)  Support  of  abandoned  child. 

(6)  Custody  of  ward.     Access. 
Duties  and  powers  of  guardians. 

(1)  In  general. 

(8)  Power  of  guardian  as  to 
contracts. 

(8)  Same.       Contracts     with 
Indians. 

(4)  Same.  Sale  of  minor's  in- 
terest not  valid  unless 
made  how. 

(6)  Power  of  guardian  to  assign 
appropriation     made    for 
ward  by  probate  court. 
Rights  and  powers  of  guardians. 

(1)  In  general. 

(8)  Guardian  may  do  what 

(8)  Guardian  can  not  do  what. 

(4)  Actions  by  guardian. 

(6)  Actions  against  guardians. 
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0.  Investmeiits  by  ffuardiaiifl. 
7.  Sales  of  land. 

(1)  In  generaL 

(2)  PeUUon  for. 

(8)  Notice.    Publication. 
(4)  Additional  bond. 
(6)  Jurisdiction  and  8ui>ervlakm 
of  court. 

(6)  Order  for. 

(7)  Manner  and  mode  of  salit 

(8)  Validity  of. 

(8)  Same— Indian  lands. 

(10)  Reaalo. 

(11)  Ck>nflrniaUon. 

(12)  Purchaser  and  his  rights. 
t>  Setting  aside. 

(1)  In  general. 

(2)  Fraud. 

(8)  Other    considerations    In 

equity. 
(4)  Guardian's  sale  to  hims^U: 

Void  sales. 

(6)  Return  of  consideration, 
t.  0>llateral  attack. 

(1)  In  generaL 

(2)  Definitions. 

(8)  When  not  effectiTO. 
(4)  Void  proceedings  ars  sub- 
ject to. 
10.  liease    and    demiss    of    ward's 
property. 

(1)  In  general. 

(2)  L«ase  of  Indian  allotments. 
(8)  Same.    0>ntToIling  statutes. 

(4)  Same.    Approval  of  Secre- 

tary of  Interior. 

(5)  Same.    Approval  and  order 

of  court. 

(0)  VaUdity  of  lease  beyond 

ward's  minority. 

(7)  (Collateral  attack. 

U.  Mortgage  of  ward's  property. 

(1)  Petition   as   foundation   of 

jurisdiction. 

(2)  Authority  to  mortgage. 

(8)  Validity  of  order  and  mort- 

gage. 
(4)  Revival  and  foredosure  of 
former  mortgage. 

(6)  CoUateral  attack. 

18.  Non-resident  guardians  and  wards; 
18.  Accounting  and  settiement. 

(1)  In  general. 

(2)  Inventory  and  report. 
(8)  Duty  to  account. 

(4)  Juriisdiction  of  courts.   ■ 

(6)  Exceptions  to  account. 

(0)  Admissibility  of  evidence,    t 

(7)  Proper     charges     against   ' 

guardian.    Interest. 


(8)  Credits  aUowable  to  guard- 

ian. 

(9)  What  is  not  to  be  aUowed. 

Compensation.  Attorneys' 
fees. 

(10)  Death  of  ward  before  settie- 

ment. 

(11)  Ck>ncluslveness.      Attacking 

settiement. 

(12)  Discharge  of  guardian. 
(18)  Death    of    guardian    before 

settiement. 

14.  Collateral  attack. 

(1)  What  constitutes. 

(2)  What  may  be  so  attacked. 
(8)  What  is  not  subject  to. 

15.  Jurisdiction  of  courts. 

(1)  In  general. 

(2)  Cotmty  courti  of  Oklahoma. 
10.  Jurisdiction  of  equity. 

17.  Liability  of  guardians. 

(1)  For  investments  made  with- 

out order  of  court 

(2)  Protection  of  order  of  court. 
(8)  Inability   of   guardian.     In 

general. 
(4)  Same.    For  funds  deposited 

in  bank. 
(6)  Validity  of  acts  of  guardian. 

18.  Bmbeszlement  by  guardian. 
10.  Resignation  of  guardian. 

20.  Removal  of  guardian. 

21.  Rights  and  liabilities  of  waid. 

(1)  In  general. 

(2)  Actions  by  ward.     In  geh- 

eral. 
(8)  Same.    Against  purchaser. 
(4)  Same.    For  fraud. 

(6)  Same.     For  misuse  of  his 

money. 
(0)  Same.    To  recover  moneys. 

(7)  Same.     Against    estate    of 

deceased  guardian. 

(8)  Actions  against  ward. 

(0)  No   disalSrmance  of  parol 

partition  when. 
88.  Bond   of  guardian,   and  liability 
thereon. 

(1)  Failure  to  give  a  bond. 

(2)  Purpose  of  bond. 

(8)  Breach  of  bond  and  control 

over  it. 
(4)  New  bond. 

(6)  Action  on  bond.    In  generaL 
(0)  Same.    Pleading.    SSvidence. 

Jurisdiction. 

(7)  Same.    Settiement  as  basis 

for.    Appeal. 

(8)  Liability    of    sureties.      In 

general. 
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(9)  Same.     Validity  of  bond. 

(10)  Same.    On  sale  bond. 

(11)  Same.     On  bond  of  former 

guardian. 

(12)  Same.      Release    from    Ua* 

bllity. 

(13)  Defense    to    action.      In 

general. 

(14)  Same.    Laches. 

(16)  Same.      Conclusiveness    of 
decree  as  to  accounting. 


(16)  Limitations  of  actioni^ 

23.  Limitations  of  actions. 

24.  AppeaU. 

(1)  In  generaL 

(2)  Appealable  orders. 
(8)  Findings. 

(4)  Eftect  of,  as  stay. 
(6)  Dismissal. 

(6)  Record.    Presumption. 

(7)  Affirmance.    Reversal. 

(8)  Review. 


§  160.    Examination  of  persons  suspected  of  defrauding  wards 
or  of  concealing  property. 

Upon  complaint  made  by  any  guar(iian,  ward,  cre(Jitor, 
or  other  person  interested  in  the  estate,  or  having  a 
prospective  interest  therein  as  heir  or  otherwise,  against 
any  one  suspected  of  having  concealed,  embezzled,  smug- 
gled, or  fraudulently  disposed  of,  any  of  the  money, 
goods,  or  effects,  or  an  instrument  in  writing  belonging 
to  the  ward  or  to  his  estate,  the  superior  court  may  cite 
such  suspected  person  to  appear  before  such  court,  and 
may  examine  and  proceed  against  him  on  such  charge  in 
the  manner  provided  in  this  title  with  respect  to  persons 
suspected  of  and  charged  with  concealing,  embezzling, 
smuggling,  or  fraudulently  disposing  of  the  effects  of  a 
decedent — Kerr's  Cyc.  Code  Civ.  Proc,  §  1800. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1742. 
Arizona* — Revised  Statutes  of  1913,  paragraph  1170. 
Colorado— Mills's  Statutes  of  1912,  section  8042. 
Idaho — Compiled  Statutes  of  1919,  section  7892. 
Montana — ^Revised  Codes  of  1907,  section  7807. 
Nevada— Revised  Laws  of  1912,  sections  6181,  6186. 
North  Dakota — Compiled  Laws  of  1913,  section  8919. 
Oklahoma— Revised  Laws  of  1910,  section  6577. 
Oregon — Lord's  Oregon  Laws,  section  1335. 
South  Dakota — Complied  Laws  of  1913,  section  6082. 
Utah — Compiled  Laws  of  1907,  section  4019. 
Wyoming— Complied  Statutes  of  1910,  section  5780. 
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§  161.    Bemoval  and  resignation  of  gnardian,  and  surrender  of 
estate. 

When  a  guardian,  appointed  either  by  the  testator  or 
a  court,  becomes  insane  or  otherwise  incapable  of  dis- 
charging his  trust  or  unsuitable  therefor,  or  has  wasted 
or  mismanaged  the  estate,  or  failed  for  thirty  days  to 
render  an  account  or  make  a  return,  the  superior  court 
may,  upon  such  notice  to  the  guardian  as  the  court  may 
require,  remove  him  and  compel  him  to  surrender  the 
estate  of  the  ward  to  the  person  found  to  be  lawfully 
entitled  thereto.  Every  guardian  may  resign .  when  it 
appears  proper  to  allow  the  same ;  and  upon  the  resigna- 
tion or  removal  of  a  guardian,  as  herein  provided,  the 
court  may  appoint  another  in  the  place  of  the  guardian 
who  resigned  or  was  removed. — Kerr's  Cyc.  Code  Civ. 
Proc,  ^  1801. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
'  Alaska — Compiled  Laws  of  1913,  section  1738. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  1171. 
Colorado—Mills's  Statutes  of  1912,  sections  7918,  7920,  7921. 
Idaho — Compiled  Statutes  of  1919,  section  7893. 
Kansas — General  Statutes  of  1915,  sections  5061,  6126. 
Montana*— Revised  Codes  of  1907,  section  7808. 
Nevada— Revised  Laws  of  1912,  sections  6181,  6186. 
New  Mexico— Statutes  of  1915,  section  2556. 
North  Dakota— Compiled  Laws  of  1913,  section  8700. 
Oklahoma*— Revised  Laws  of  1910,  section  6578. 
Oregon — Lord's  Oregon  Laws,  section  1331. 
South  Dakota*— Compiled  Laws  of  1913,  section  6033. 
Utah— Compiled  Laws  of  1907,  sections  3837,  3838,  3991. 
Wyoming — Compiled  Statutes  of  1910,  section  5781. 

§  152.    Ouardianship,  how  terminated. 

The  marriage  of  a  minor  ward  terminates  the  guard- 
ianship of  the  person  of  such  ward,  but  not  the  estate ; 
and  the  guardian  of  an  insane  or  other  person  may  be 
discharged  by  the  court,  when  it  appears  on  the  applica- 
tion of  the  ward  or  otherwise,  that  the  guardianship  is 
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no   longer  Becessary. — Kerr* a   Gyc.   Code  Civ,  Proc, 
§  1802. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1739. 
Arizona*— Revised  Statutes  of  1913,  paragraph  1172. 
Idaho — Compiled  Statutes  of  1919,  section  7894. 
Montana*— Revised  Codes  of  1907,  section  7809. 
Nevada— Revised  Laws  of  1912,  section  6182. 
North  Dakota* — Compiled  Laws  of  1913,  section  8920. 
Oklahoma — Revised  Laws  of  1910,  section  6579. 
Oregon — ^Lord's  Oregon  Laws,  section  1832. 
South  Dakota — Compiled  Laws  of  1913,  section  6084. 
Utah— Compiled  Laws  of  1907,  sections  3992,  3996. 
Wyoming* — Compiled  Statutes  of  1910,  section  5782. 

§  163.    New  bond,  when  required. 

The  court  may  require  a  new  bond  to  be  given  by  a 
guardian  whenever  such  court  deems  it  necessary,  and 
may  discharge  the  existing  sureties  from  further  liability, 
after  due  notice  given  as  such  court  may  direct,  when 
it  shall  appear  that  no  injury  can  result  therefrom  to 
those  interested  in  the  estate. — Kerr's  Gyc.  Code  Civ. 
Proc,  §  1803. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  Identity. 
Alaska — Compiled  Laws  of  1913,  section  1740. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  1178. 
Colorado — ^Mills's  Statutes  of  1912,  section  7925. 
Hawaii— Revised  Laws  of  1915,  section  3040. 
Idaho* — Compiled  Statutes  of  1919,  section  7896. 
Kansas — General  Statutes  of  1915,  section  6062. 
Montana — ^Revised  Codes  of  1907,  section  7810. 
Nevada— ^Revised  Laws  of  1912,  section  6183. 
New  Mexico — Statutes  of  1916,  section  2664. 
Oklahoma* — Revised  Laws  of  1910,  section  6580. 
Oregon — ^Lord's  Oregon  Laws,  section  1333. 
South  Dakota* — Compiled  Laws  of  1913,  section  6035. 
Utah— Compiled  Laws  of  1907,  sections  3909X1,  3991. 
Washington — Laws  of  1917,  chapter  166,  page  701,  section  SOS. 
Wyoming*— Compiled  Statutes  of  1910,  section  6783. 
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§  164.    Ouardian'8  bond  to  bo  filed.  Action  on. 

Every  bond  given  by  a  guardian  must  be  filed  and  pre- 
served in  the  office  of  the  clerk  of  the  superior  court  of 
the  county,  and  in  case  of  a  breach  of  a  condition  thereof, 
may  be  prosecuted  for  the  use  and  benefit  of  the  ward, 
or  of  any  person  interested  in  the  estate. — Kerr's  Cyc. 
Code  Civ.  Proc,  %  1804. 

ANAL0Q0U8  AND  IDENTICAL  STATUTES. 

The  *  Indicates  Identity. 
Alaska — Compiled  Laws  of  1913,  section  1770. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  1174. 
Hawaii — Revised  Laws  of  1915,  section  3044. 
Idaho*— Compiled  Statutes  of  1919,  section  7896. 
Montana* — Revised  Codes  of  1907,  section  7811. 
Nevada — Revised  Laws  of  1912,  section  6184. 
North  Dakota*— Compiled  Laws  of  1913,  section  892L 
Oklahoma* — ^Revised  Laws  of  1910,  section  6581. 
South  Dakota*— Compiled  Laws  of  1913,  section  6036. 
Washington — ^Laws  of  1917,  chapter  156,  page  700,  section  208, 
Wyoming* — Compiled  Statutes  of  1910,  section  5784. 

§  166.    Limitation  of  actions  on  gnardian's  boncL 

No  action  can  be  maintained  against  the  sureties  on 
any  bond  given  by  a  guardian,  unless  it  be  commenced 
within  three  years  from  the  discharge  or  removal  of  the 
of  the  guardian ;  but  if  at  the  time  of  such  discharge  the 
person  entitled  to  bring  such  action  is  under  any  legal 
disability  to  sue,  the  action  may  be  commenced  at  any 
time  within  three  years  after  such  disability  is  removed. 
— Kerr's  Cyc.  Code  Civ.  Proc,  %  1805. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1771. 
Arizona* — Revised  Statutes  of  1913,  paragraph  1175. 
Hawaii — ^Revised  Laws  of  1915,  section  3045. 
Idaho* — Compiled  Statutes  of  1919,  section  7897. 
Montana*— Revised  Codes  of  1907,  section  7812. 
Nevada — Revised  Laws  of  1912,  section  6185. 
North  Dakota* — Compiled  Laws  of  1913,  section  8922. 
Oklahoma* — ^Revised  Laws  of  1910,  section  6582. 
Oregon— Lord's  Oregon  Laws,  section  1334. 
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South  Dakota* — Compiled  Laws  of  1913,  section  6037. 
Wyoming — Compiled  Statutes  of  1910,  section  6786« 

§  166.    Liinitation  of  actions  for  the  recovery  of  property  sold. 

No  action  for  the  recovery  of  any  estate,  sold  by  a 
guardian,  can  be  maintained  by  the  ward,  or  by  any  per- 
son claiming  under  him,  unless  it  is  commenced  within 
three  years  next  after  the  termination  of  the  guardian- 
ship, or  when  a  legal  disability  to  sue  exists  by  reason 
of  minority  or  otherwise,  at  the  time  when  the  cause  of 
action  accrues,  within  three  years  next  after  the  removal 
thereof. — Kerr's  Gyc.  Code  Civ.  Proc,  §  1806. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska— Compiled  Laws  of  1913,  section  1768. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  1176. 
Colorado— Mills's  Statutes  of  1912,  section  7988. 
Hawaii — ^Revised  Laws  of  1916,  section  8063. 
Idaho*— Compiled  Statutes  of  1919,  section  7898. 
Montana*— ^Revised  Codes  of  1907,  section  7813. 
North  Dakota* — Compiled  Laws  of  1913,  section  898t. 
Oklahoma* — ^Revised  Laws  of  1910,  section  6588. 
Oregon — ^Lord's  Oregon  Laws,  section  1364. 
South  Dakota*— Compiled  Laws  of  1913,  section  608S> 
Wyoming— Compiled  Statutes  of  1910,  section  6786i. 

§  157.    More  than  one  gnardian  may  be  appointed. 

The  court,  in  its  discretion,  whenever  necessary,  may 
appoint  more  than  one  gnardian  of  any  person  subject  to 
guardianship,  each  of  whom  must  give  a  separate  bond, 
and  be  governed  and  liable  in  all  respects  as  a  sole  guard- 
ian.— Kerr's  Gyc.  Code  Civ.  Proc,  ^  1807. 

ANALOGOUS  AND  IDENTICAL  STATUTES, 
The  *  indicates  Identity. 
Arizona* — Revised  Statutes  of  1913,  paragraph  1177, 
Idaho — Compiled  Statutes  of  1919,  section  7899. 
Montana — Revised  Codes  of  1907,  section  7814. 
Nevada— Revised  Laws  of  1912,  section  6192. 
North  Dakota— Oompiled  Laws  of  1913,  section  892i. 
Oklahoma — ^Revised  Laws  of  1910,  section  6584. 
South  Dakota*^CpmpUed  Laws  of  1918,  section  6039. 
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Utah— Compiled  Laws  of  1907,  section  3987. 
Wyoming* — Compiled  Statutes  of  1910,  section  5787. 

§  168.    Order  appointing  guardian,  how  entered. 

Any  order  appointing  a  guardian,  must  be  entered  as 
and  become  a  decree  of  the  court.  The  provisions  of 
this  title  relative  to  the  estates  of  decedents,  so  far  as 
they  relate  to  the  practice  in  the  superior  court,  apply 
to  proceedings  under  this  chapter. — Kerr's  Cyc.  Code 
Civ.  Proc,  %  1808. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
The  *  Indicates  Identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  1178. 
Idaho — Compiled  Statutes  of  1919,  section  7900. 
Montana — Revised  Codes  of  1907,  section  7815. 
Oklahoma — ^Revised  Laws  of  1910,  section  6585. 
South  Dakota — Compiled  Laws  of  1913,  section  6040. 
Utah— Compiled  Laws  of  1907,  section  3993. 
Wyoming* — Compiled  Statutes  of  1910,  section  5788. 

§  169.    What  provisioiis  of  coda  apply  to  guardians. 

The  provisions  of  sections  ten  hundred  and  fifty-six 
and  ten.  hundred  and  fifty-seven  are  hereby  declared  to 
apply  to  guardians  appointed  by  the  court,  and  to  the 
bonds  taken  or  to  be  taken  from  such  guardians,  and  to 
the  sureties  on  such  bonds. — Kerr's  Cyc.  Code  Civ.  Proc, 
%  1809. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  1179. 
Idaho— Compiled  Statutes  of  1919,  section  7901. 
Montana — ^Revised  Codes  of  1907,  section  7816. 
Washington — ^Laws  of  1917,  chapter  156,  page  701,  section  204. 

§  160.    Decree  fhat  conveyance  be  made  for  incompetent. 

When  a  person  who  is  bound  by  a  contract  in  writing 
to  convey  any  real  estate  shall  afterwai'ds  and  before 
making  the  conveyance  become  and  be  adjudged  to  be  an 
incompetent  person,  the  court  may  make  a  decree 
authorizing  and  directing  his  guardian  to  convey  such 
real  estate  to  the  person  entitled  thereto.    Such  decree 
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may  be  made  imder  the  provisions  of  sections  fifteen 
hundred  and  niniety-seven  to  sixteen  hundred  and  seven, 
both  inclusive,  of  this  code,  all  of  which  provisions  are 
hereby  incorporated  in  this  section ;  the  word  incom- 
petent being  substituted  for  the  word  deceased  or  dece- 
dent and  the  word  guardian  being  substituted  for  the 
words  administrator  or  executor,  respectively,  wherever 
said  words  occur. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1810. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Arizona! — Revised  Statutes  of  1918,  paragraph  1180. 
Washington — ^Laws  of  1917,  chapter  156,  page  695,  section  188. 

§  160.^    Conveyance  by  guardian. 

When  a  person  who  is  bound  by  contract  in  writing  to 
convey  any  real  estate,  or  to  transfer  any  personal 
property,  dies  before  making  conveyance  or  transfer,  and 
in  all  cases  when  such  decedent,  if  living,  might  be 
compelled  to  make  such  conveyance  or  transfer,  the  court, 
having  jurisdiction  of  the  guardianship  proceedings  of 
such  minor,  may  make  a  decree  authorizing  and  directing 
the  guardian  of  any  minor,  who  has  succeeded  by  dis- 
tribution to  the  estate  of  such  deceased  person,  to  convey 
or  transfer  such  real  estate  or  personal  property  to  the 
person  entitled  thereto. — Kerr's  Cyc.  Code  Civ.  Proc, 
%  1810a. 

ANAL0Q0U8  AND  IDENTICAL  STATUTES. 

No  identical  statute  foun<l, 
N«w  Mexico— Statutes  of  1915,  section  4773. 

§  160.'    Attorneys'  fees  agamst  minor  fixed  by  court. 

All  contracts  for  attorneys^  fees  made  by  or  for  the 
benefit  of  minors  shall  be  void,  and  whenever  a  judgment 
shall  be  recovered  by  or  on  behalf  of  a  minor,  the  attor- 
neys'  fees  chargeable  against  said  minor  shall  be  fixed 
by  the  court  in  which  said  judgment  is  rendered,  and  if 
said  judgment  is  for  money,  and  there  is  no  general 
guardian  of  said  minor,  one  shall  be  appointed  by  the 
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court,  and  the  entire  amount  of  the  judgment  shall  be 
paid  to  and  shall  be  cared  for  by  such  general  guardian, 
under  the  control  of  the  court. — Kerr's  Cyc.  Code  Civ. 
Proc,  ^  1810b. 


GUARDIAN 

1.  Appointment  of  guardians. 

(1)  Jurisdiction  of  court 

(2)  Right  to  appointment. 
(S>  Necessity  of  petition  and 

notice. 

(4)  Circumstances  for  consider- 

ation. 

(5)  Bond.     E«8toppel. 

(6)  Appointment  here,  notwith- 

standing foreign  guardian. 

(7)  E^vidence  of  appointment. 

(8)  Validity  of  appointment. 

(9)  Certiorari. 

(10)  Res  judicata. 

(11)  Collateral  attack. 

2.  Guardianship  of  Indiana. 

(1)  In  general. 

(2)  Indians  as  wards  of  the  goT- 

emment. 
(8)  Enrollment,   allotment,  and 

alienation. 
(4)  Acts  of  congress. 
(6)  Disposition   by   will   as   an 

alienation. 

(6)  Restrictions  upon  alienation. 

(7)  Same.    Bxtension  of  period 

of  restriction. 

(8)  Same.     Approval  of  Secre- 

tary of  Interior. 

(9)  Same.    Approval  and  Juris* 

diction  of  court. 

(10)  Removal  of  restrictions. 

(11)  Marketable  UUe. 

(12)  Probate  attorney. 

S.  Control    of    property,    support, 

maintenance,  and  custody 
of  ward. 

(1)  Control  of  property. 

(2)  Support  and  maintenance. 

(3)  CJontract  for  support. 

(4)  Support  of  abandoned  child. 
(6)  Custody  of  ward.     Access. 

4.  Duties  and  powers  of  guardians. 

(1)  In  general. 

(2)  Power  of  guardian  as  to 

contracts. 

(3)  Same.       Contracts     with 

Indians. 

(4)  Same.     Sale  of  minor's  in- 

terest   not    valid    unless 
made  how. 
Probate  Law— 17 


AND  WARD. 

(6)  Power  of  guardian  to  assign 
appropriation  made  for 
ward  by  probate  court. 

5.  Rights  and  powers  of  guardians. 

(1)  In  general. 

(2)  Guardian  may  do  what. 

(8)  Guardian  can  not  do  what. 

(4)  Actions  by  guardian. 

(6)  Actions  against  guardians. 

6.  Investments  by  guardians. 

7.  Sales  of  land. 

(1)  In  general. 

(2)  Petition  for. 

(8)  Notice.    Publication. 
(4)  Additional  bond. 
(6)  Jurisdiction  and  supervision 
of  court. 

(6)  Order  for. 

(7)  Manner  and  mode  of  sale. 

(8)  Validity  of. 

(0)  Same— Indian  lands. 

(10)  Resale. 

(11)  Ck>nflrmation. 

(12)  Purchaser  and  his  rights. 

8.  Setting  aside. 

(1)  In  general. 

(2)  Fraud. 

(8)  other    considerations     in 
equity. 

(4)  Guardian's  sale  to  himself. 

Void  sales. 

(5)  Return  of  consideration. 
8.  Collateral  attack. 

(1)  In  general. 

(2)  Deflnltlons. 

(3)  When  not  eftectlve. 

(4)  Void  proceedings  are  sub- 

ject to. 
10.  Lease    and    demise    of    ward's 
property. 

(1)  In  general. 

(2)  Lease  of  Indian  allotments. 
(8)  Same.    Ck>ntrolling  statutes. 

(4)  Same.     Approval  of  Secre- 

tary of  Interior. 

(5)  Same.    Approval  and  order 

of  court. 

(6)  Validity  of  lease   beyond 

ward's  minority. 

(7)  Collateral  attack. 
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11.  Mortgage  of  ward's  property. 

(1)  Petition    as    foundation    of 

Jurisdiction. 

(2)  Authority  to  mortga^re. 

(8)  Validity  of  order  and  mort- 
gage. 

(4)  Revival  and  foreclosure  of 
former  mortgage. 

(6)  CoUateral  attack. 

12.  Non-resident  guardians  and  wards. 

18.  Accounting  and  settlement. 

(1)  In  general. 

(2)  Inventory  and  report. 
(8)  Duty  to  account. 

(4)  Jurisdiction  of  courts. 

(5)  ESxceptions  to  account. 

(6)  Admissibility  of  evidence. 

(7)  Proper     charges     against 

guardian.    Interest 

(8)  Credits  allowable  to  guard- 

Ian. 

(9)  What  is  not  to  be  aUowed. 

Compensation.  Attorneys' 
fees. 

(10)  Death  of  ward  before  settle- 

ment. 

(11)  Conclusiveness.      Attacking 

>  settlement. 

(12)  Discharge  of  guardian. 
(18)  Death    of    guardian    before 

settlement. 

14.  Ck)Ilateral  attack. 

(1)  What  constitutes. 

(2)  What  may  be  so  attacked* 
(8)  What  is  not  subject  to. 

16.  Jurisdiction  of  courts. 

(1)  In  general. 

(2)  County  courts  of  Oklahoma. 

16.  Jurisdiction  of  equity. 

17.  Liability  of  guardians. 

(1)  For  investments  made  with- 

out order  of  court 

(2)  Protection  of  order  of  court. 
(8)  LiabUity   of   guardian.     In 

general. 

(4)  Same.    For  funds  deposited 

in  bank. 

(5)  Validity  of  acts  of  guardian. 

18.  Embezzlement  by  guardian. 

19.  Resignation  of  guardian. 


M.  Bamoral  of  suardlaii. 

21.  Rights  and  liabiUties  of  ward. 

(1)  In  general. 

(2)  Actions  by  ward.     In  gen- 

eral. 
(8)  Same.    Against  purchaser. 
(4)  Same.    For  fraud. 
(6)  Same.     For   misuse   of   his 

money. 

(6)  Same.    To  recover  moneys. 

(7)  Same.     Against    estate    of 

deceased  guardian. 

(8)  Actions  against  ward. 

(9)  No    disaffirmance    of   parol 

partition  when. 

22.  Bond    of   guardian,    and    liability 

thereon. 

(1)  Failure  to  give  a  bond. 

(2)  Purpose  of  bond. 

(8)  Breach  of  bond  and  control 
over  it. 

(4)  New  bond. 

(5)  Action  on  bond.    In  general. 

(6)  Same.    Pleading.    ESvidence. 

Jurisdiction. 

(7)  Same.     Settlement  as  basis 

for.    Appeal. 

(8)  Ldability    of    sureties.      In 

general. 

(9)  Same.     Validity  of  bond. 

(10)  Same.    On  sale  bond. 

(11)  Same.     On  bond  of  former 

guardian. 

(12)  Same.      Release    from    lia- 

bUity. 
(18)  Defense    to    action.      In 

general. 
(14)  Same.    Laches. 
(15>  Same.      Conclusiveness    of 

decree  as  to  accounting. 
(16)  Limitations  of  actions. 
28.  Limitations  of  actions. 
84.  Appeal. 

(1)  In  generaL 

(2)  Appealable  orders. 
(8)  Findings. 

(4)  Bffect  of,  as  stay. 
(6)  Dismissal. 

(6)  Record.    Presumption. 

(7)  Affirmance.     Reversal. 

(8)  Review. 


1.  Appointment  of  guardiana, 

(1)  Jurisdiction  of  court— The  appointment  of  guardians  for  the 
persons  and  estates  of  minors  Is  an  exercise  of  Jurisdiction  pertaining 
to  the  probate  courts.— Monastes  v.  Catlin,  6  Or.  119.  The  record  must 
affirmatively  show,  with  respect  to  the  appointment  of  a  guardian,  that 
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every  act  essential  to  give  Jurisdiction  to  the  court  was  performed. — 
Seavems  t.  Gerke,  8  Saw.  353;  Fed.  Cas.,  No.  12,595.  An  application 
for  letters  of  guardianship  should  be  made  In  the  county  where  the 
proposed  ward  resldes.-^Estate  of  Taylor,  131  Cal.  180,  63  Pac.  180. 
The  superior  court  of  the  county  of  which  the  minor  Is  an  Inhabitant  or 
resident  has  jurisdiction  to  appoint  a  guardian;  and  the  minor  Is  a 
resident  of  the  county  wherein  he  has  resided  for  more  than  three  years, 
and  has  not,  during  that  period,  had  any  other  home,  nor  been  absent 
or  away  from  said  county. — ^In  re  Reynor,  74  Cal.  421,  424,  16  Pac.  229. 
A  probate  court  has  general  jurisdiction  as  to  the  care  of  the  estates  of 
minors  and  the  matter  of  appointing  a  guardian  for  a  minor  and 
authorizing  the  transfer  of  property  through  a  guardian  being  within 
Its  jurisdiction,  Its  decision  In  respect  to  them  Is  binding  and  not  open 
to  collateral  attack.— Brack  v.  Morris,  90  Kan.  64,  132  Pac.  1185.  In  the 
appointment  of  guardians,  the  county  (probate)  courts  are  vested  with 
a  sound  legal  discretion  and  their  judgments  In  such  cases  will  not  be 
overruled  unless  It  Is  apparent  that  there  has  been  an  abuse  of  such 
discretion.— Brlgmam  v.  Cheney,  27  Okla.  510,  112  Pac.  993.  It  Is  not 
an  abuse  of  discretion  of  the  probate  court  to  refuse  an  application  to 
adopt  a  minor  and  grant  one  for  guardianship  when  both  applications 
are  made  by  relatives  of  the  minor  and  both  applicants  are  equally 
well  qualified  to  take  charge  of  and  care  for  It. — ^In  re  Wells,  60  Wash. 
618,  111  Pac.  779.  A  change  of  residence  to  another  county  on  the  part 
of  a  ward  in  the  Interim  between  the  removal  of  the  former  guardian 
and  the  appointment  of  a  new  one,  does  not  operate  to  oust  the  county 
court  of  the  county  of  the  ward's  former  residence  of  its  jurisdiction. 
— Crosble  v.  Brewer  (Okla.),  158  Pac.  388,  392. 

REFERENCES. 

That  letters  of  guardianship  may  be  granted  by  a  judge  at  chambers. 
See  Kerr's  Cal.  Cyc.  Civ.  Code,  8  166. 

(2)  Right  to  appointment. — In  all  cases  where  the  appointment  of 
a  guardian  shall  appear  necessary  or  convenient,  the  father  shall  be 
first  In  legal  right;  and  If  the  father  be  deceased,  the  mother,  while 
unmarried.  If  they  be  competent  to  transact  their  own  business,  and 
are  not  otherwise  unsuitable;  and  if  another  be  appointed,  he  Is  not 
entitled  to  the  personal  custody  and  tuition  of  the  ward,  so  long  as  the 
latter  has  a  father  or  mother  Uvlng,  who  Is  competent  to  care  for  and 
educate  him,  and  Is  not  otherwise  unsuitable. — Lord  v.  Hough,  37  Cal. 
657,  668.  The  appointment  of  a  guardian  Is  therefore  given  first  to  the 
father,  second  to  the  mother,  and  lastly  to  the  probate  court. — Lord  v. 
Hough,  37  Cal.  657,  669.  The  order  of  court  appointing  a  father  as 
guardian  of  his  Infant  child  may  contain  directions  concerning  the 
custody  of  the  person  of  the  ward, — ^In  re  Linden,  Myr.  Prob.  215. 
Where  each  of  two  persons  filed  a  petition  for  letters  of  guardianship 
of  the  person  of  a  minor,  and  no  answer  Is  filed  to  either  petition,  there 
are  no  issues  made  which  demand  findings  of  fftct — ^In  re  Lewis,  137 
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Cal.  682,  70  Pac.  926.  The  question  as  to  which  of  two  petitioners  shall 
be  appointed  guardian  over  the  person  of  a  minor  child  is  essentially 
a  question  of  fact  for  the  trial  court,  and  if  that  court  has  decided  it, 
the  order  will  not  be  set  aside  for  lack  of  evidence,  where  there  was 
some  substantial  evidence  to  support  the  appointment. — In  re  Lewis, 
137  CaL  682,  70  Pac.  926.  The  parent  is  entitled  to  the  guardianship 
of  his  minor  child,  if  he  is  competent  to  transact  his  own  business,  and 
is  not  unsuitable  as  a  guardian. — ^Andrino  v.  Tates,  12  Ida.  618,  87  Pac. 
787.  A  parent  is  entitled  to  the  guardianship  of  his  child  under  the 
age  of  fourteen  years,  if  he  is  a  fit,  proper,  and  competent  person,  in 
preference  to  any  other  person;  nor  is  the  right  of  the  father,  he  being 
competent,  to  have  the  custody  and  control  of  his  child  at  all  affected 
by  the  finding  of  the  court  relative  to  the  health  of  the  child,  and  the 
better  opportunity  he  would  have  for  fresh  air  and  exercise  at  the  home 
of  his  grandmother,  than  at  the  residence  of  his  father. — In  re  Salter, 
142  Cal.  412,  76  Pac.  61,  63.  As  to  evidence  which  is  not  sufficient  to 
show  that  the  father  of  a  child  under  fourteen  years  of  age  is  not  a  fit, 
or  proper,  or  competent  person  to  have  the  care,  custody,  or  control 
of  his  own  child,  see  In  re  Galleher,  2  Cal.  App.  364,  84  Pac.  352,  364. 
It  Is  no  objection  to  the  appointment  of  a  guardian  for  a  minor  that  he 
would  inherit  a  portion  of  the  ward's  estate  in  the  event  of  the  latter*s 
death  without  Issue. — In  re  Mastorson's  Estate,  45  Wash.  48,  122 
Am.  St.  Rep.  886,  87  Pac.  1047,  1048.  Under  section  1751,  California 
Code  of  Civil  Procedure,  it  is  the  duty  of  the  court  to  appoint  the  father 
or  mother  of  a  minor  child  under  the  age  of  14  years  as  its  guardian, 
if  such  parent  is  found  by  the  court  competent  for  the  office;  and  inas- 
much as  the  presumption  of  law  is  in  favor  of  competency,  the  section 
is  to  be  construed  as  if  it  read  that  the  father  or  mother  is  to  be 
appointed  if  not  found  by  the  court  incompetent — Guardianship  of 
Forrester,  162  Cal.  493,  123  Pac.  283.  The  right  to  appoint  a  guardian 
of  a  minor  by  will  or  deed  is  statutory,  and  under  section  241  of  the 
California  Civil  Code,  a  guardian  of  a  legitimate  child  may  be  so 
appointed  "by  the  father  with  the  written  consent  of  the  mother,  or  by 
either  parent  if  the  other  be.  dead  or  incapable  of  consent" — Matter  of 
Allen,  162  Cal.  625,  124  Pac.  237.  Parents  are  the  natural  guardians 
of  their  children,  and  can  not  be  deprived  of  their  right  to  their  care, 
custody,  society,  and  services,  except  by  a  proceeding  in  which  it  is 
shown  that  they  are  unfit  or  unwilling  or  unable  to  perform  their 
parental  duties. — ^Matter  of  Hart,  21  Cal.  App.  30,  130  Pac.  704.  Under 
the  provisions  of  section  7846,  Comp.  Stat,  of  Idaho,  1919,  either  the 
father  or  mother  of  a  minor  being  respectively  competent  to  transact 
his  or  her  own  business  and  not  otherwise  unsuitable  is  entitled  to  the 
guardianship  of  the  minor  child.— State  v.  Beslin,  19  Ida.  185,  112  Pac. 
1053.  Under  the  provisions  of  section  7846,  Comp.  Stat  of  Idaho,  1919, 
the  surviving  parent  who  is  competent  to  transact  his  own  business, 
and  not  unsuitable  otherwise.  Is  entitled  to  the  guardianship  of  his 
minor  children,  and  a  finding  that  a  father  is  a  man  of  intemperate 
habits  and  lacking  in  Integrity  does  not  disentitle  him  to  the  guardian- 
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ship  Of  bis  minor  chlld.~In  re  Crocheron's  Bstate,  16  Ida.  441,  33  L.  R.  A. 
(N.  S.)  868,  101  Pac.  741.  Under  the  California  statute,  the  mother 
has  a  primary  right  to  be  appointed  In  absence  of  proof  that  she  Is  not 
fit  to  act. — ^In  re  Guardianship  of  Snowball,  156  Cal.  240,  104  Pac.  444. 
Forfeiture  of  the  parent's  right  does  not  arise  from  mere  temporary 
absence  or  neglect  of  parental  duty. — In  re  Guardianship  of  Snowball, 
156  Cal.  240,  104  Pac.  444.  Parents  can  not  be  deprived  of  the  right 
to  the  custody,  society,  and  services  of  their  children,  except  by  pro- 
ceedings In  which  It  Is  shown  that  they  are  unfit,  unwilling,  or  unable 
to  perform  their  parental  duties. — ^Ex  parte  Hart,  21  Cal.  App.  30,  130 
Pac.  704.  A  judgment  taking  a  young  child  from  the  custody  of  Its 
aunt  and  giving  it  temporarily  to  Its  dissolute,  immoral,  and  neglectful 
mother  for  the  purpose  of  reforming  her.  Is  not  countenanced  by  the 
law.— In  re  Lee,  165  Cal.  279,  45  L.  R.  A.  (N.  S.)  91,  131  Pac.  749.  The 
parent  of  a  minor  has  no  property  right  In  his  or  her  offspring,  and  the 
privilege  of  the  parent  to  have  awarded  to  It  the  custody  of  the  child 
is  only  a  matter  of  right  when  the  parent  is  found  to  be  reasonably 
fitted  to  become  such  guardian. — Clark  v.  Superior  Court,  20  Cal.  App. 
305,  128  Pac.  1018,  1019.  On  a  contest  for  letters  of  guardianship  of  a 
minor,  when  neither  of  the  applicants  has  any  preferential  right  to  the 
appointment,  the  court  is  authorized,  under  section  246  of  the  Civil  Code 
of  California,  to  exercise  its  discretion  in  appointing  one  or  the  other 
of  the  contending  parties,  having  due  regard  for  the  considerations  set 
forth  in  that  section.— Matter  of  Allen,  162  Cal.  625, 124  Pac  237.  Under 
section  1751  of  the  Code  of  Civil  Procedure  of  California,  It  is  the 
duty  of  the  court  to  appoint  the  father  or  mother  of  a  minor  child 
under  the  age  of  fourteen  years  as  its  guardian,  if  such  parent  is 
found  by  the  court  competent  to  discharge  the  duties  of  guardianship; 
and  Inasmuch  as  the  presumption  of  law  is  in  favor  of  competency, 
the  section  is  to  be  construed  as  if  it  read  that  the  father  or  mother 
Is  to  be  appointed  If  not  found  by  the  court  Incompetent. — Matter  of 
Forrester,  162  Cal.  493,  123  Pac.  283.  Where  the  father  is  competent, 
he  is  entitled  to  letters  of  guardianship  in  preference  to  the  grand- 
mother, even  though  the  court  may  find  that  the  child's  health  and 
welfare  would  be  promoted  by  granting  guardianship  to  the  grand- 
mother.—-Matter  of  Forrester,  162  Cal.  493,  123  Pac.  283.  Interest  in 
property  adverse  to  that  of  the  ward  does  not  necessarily  disqualify 
one  from  being  a  personal  guardian,  where  the  guardianship  of  the 
estate  is  awarded  to  another.— In  re  Bedford's  Estate,  158  Cal.  145, 
110  Pac.  302. 

REFERENCES. 

That  a  corporation  may  act  as  the  guardian  of  estates,  see  Kerr's 
Cal.  Cyc.  Code  Civ.  Proc,  S  1348.  Right  of  mother  or  reputed  father 
to  guardianship  of  illegitimate  child.— See  note  65  L.  R.  A.  689-697. 

(3)  Necessity  of  petition  and  notice. — The  appointment  of  a  guardian 
without  giving  any  notice  whatever  is  void.— Seaverns  v.  Gerke,  3  Saw. 
353,  Fed.  Cas.,  No.  12,595.    The  appointment  of  a  guardian  is  invalid 
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except  on  proper  petition  filed,  and  after  notice  of  the  application.^^ 
Badenhoof  v.  Jolmson,  11  Not.  87.  But  if  parties  have  notice  of  what 
is  in  progress  before  the  court,  they  may  waive  any  formal  notice  by 
appearance  and  consent.  Thus  if  all  persons  who  are  entitled  to  notice 
as  a  prerequisite  to  a  valid  appointment  of  a  guardian  for  a  minor  under 
fourteen  years  of  age,  appear  and  consent  to  the  appointment,  no  formal 
notice  to  them  is  necessary. — Smith  y.  Biscailuz,  83  Cal.  844,  853,  21 
Pac.  15,  23  Pac.  814.  So  in  proceedings  for  the  appointment  of  a  guard- 
ian, where  the  father  has  custody  of  the  minor,  and  petitions  to  be  ap- 
pointed guardian,  notice  to  him  of  the  proceedings  is  not  necessary. — 
Asher  v.  Torba,  125  Cal.  513,  58  Pac.  137, 138.  Under  a  statute  which  re- 
quires the  court,  before  appointing  a  guardian,  to  cause  such  notice  as 
is  deemed  reasonable  to  be  given  to  the  person  having  care  of  the  minor, 
and  to  such  relatives  as  the  court  may  deem  proper,  the  court  has 
authority  to  give  notice  by  posting  for  ten  days  in  three  public  places, 
and  such  notice  under  direction  of  the  court  is  sufficient  The  kind  or 
character  of  the  notice  to  be  given  is  a  matter  for  the  judge  to  deter- 
mine, and  where  personal  notice  is  not  absolutely  required,  a  notice  by 
posting  is  sufficient. — ^Asher  v.  Torba,  125  Cal.  513,  58  Pac.  137,  138. 
It  has  long  been  the  settled  practice  to  determine,  in  guardianship  pro- 
ceedings, questions  as  to  the  fitness  and  competency  of  parents  to  have 
the  custody  of  their  children;  but  notice  to  a  parent  of  the  minor  of 
the  appointment  of  a  guardian  is  not  in  all  cases  essential  to  the  Juris- 
diction of  the  court  to  appoint  a  guardian.  In  many  cases  where  the 
interests  of  the  minor  make  it  essential  that  some  one  should  at  once 
be  given  authority  to  act  as  the  legal  custodian,  it  would  be  practically 
impossible  to  notify  the  parents,  owing  to  ignorance  of  facts  as  to  par- 
entage, or  as  to  the  whereabouts  of  its  parents.  Undoubtedly,  a  parent 
should  be  notified,  where  possible,  of  proceedings,  the  effect  of  which 
may  be  to  terminate  his  parental  authority;  and,  undoubtedly,  where 
such  notice  is  not  required  to  be  given,  a  parent  would  be  entitled,  upon 
seasonable  application,  to  be  heard  upon  the  question  as  to  whether  the 
appointment  of  another  as  the  guardian  of  his  child,  without  his  knowl- 
edge, should  not  be  set  aside,  that  he  might  be  heard  upon  the  question 
of  the  necessity  of  appointing  such  other  as  guardian.  But,  under  a 
statute  which  requires  that  notice  shall  be  given  to  the  person  having 
the  care  of  the  minor,  and  which  requires  that  notice  is  to  be  given  to 
those  relatives  of  the  minor  residing  in  the  county,  such  "as  the  court 
may  deem  proper,"  the  only  persons  to  be  notified  are  those  having 
the  care  of  the  minor,  and  such  relatives  residing  in  the  county  "as  the 
court  may  deem  proper." — ^In  re  Lundberg,  143  Cal.  402,  77  Pac.  156, 
158.  The  appointment  of  a  guardian  without  notice  to  a  parent  does 
not  deprive  the  parent  of  a  valuable  right  without  due  process  of  law.  If 
actual  notice  to  the  parent  were  a  prerequisite  in  such  a  proceeding,  no 
appointment.  In  many  cases,  could  be  legally  made,  as  he  may  have 
abandoned  his  child,  and  his  whereabouts  may  be  unknown.  The  right 
of  the  parent  is  of  such  a  nature  that  it  must  yield  to  such  reasonable 
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regulations,  after  due  notice,  as  the  legislature  may  prescribe. — ^In  re 
Lundberg,  143  Cal.  402,  77  Pac.  156,  169.  Proceedings  affecting  infants 
and  the  appointment  of  guardians  are  special  in  their  nature,  and  must 
be  had  in  accordance  with  the  procedure  outlined  by  the  code.  The 
superior  court,  before  it  is  authorized  to  provide  for  a  change  in  the 
temporary  custody  of  the  minor,  must  have  had  a  proper  motion  pre- 
sented to  it  and  some  evidence  of  the  fact  that  the  best  interests  c^  tho 
child  would  be  imperiled  unless  such  order  was  made. — Clark  v.  Supe- 
rior Court,  20  Cal.  App.  305,  128  Pac.  1018,  1019.  The  county  court 
in  probate  is  a  court  of  general  jurisdiction,  and  its  records  entitled 
to  have  accorded  them  the  eftect  and  legal  presumption  in  favor  of 
the  appointment  of  a  guardian,  and  even  though  the  record  fails  to 
show  that  the  statutory  notice  of  such  appointment  was  given  to  the 
person  having  the  care  of  the  minor,  or  to  such  relative  residing  in  the 
county  as  the  Judge  might  have  deemed  proper,  it  will  be  presumed  in 
favor  of  the  validity  of  the  appointment  that  the  judge  heard  evidence, 
from  which  it  appeared  that  the  minor,  who  was  18  years  of  age,  was 
not  in  charge  of  any  one  and  had  no  relatives  in  the  county,  and  that 
the  notice  could  not  be  given. — ^Baker  v.  Cureton,  49  Okla.  15,  150  Pac. 
1090,  1092.  Upon  the  death,  resignation  or  removal  of  a  guardian,  the 
county  judge  can  appoint  a  new  guardian  forthwith,  without  giving 
the  notices  required  in  the  first  instance. — Crosbie  v.  Brewer  (Okla.), 
158  Pac.  388,  394. 

REFERENCES. 

Authority  of  guardian  to  make  grazing  lease  of  ward's  land.  See 
note,  poet,  on  mortgages  and  leases,  following  S  622. 

(4)  Circumstances  for  consideration. — ^In  considering  the  propriety 
of  appointing  a  guardian,  the  parental  request  is  entitled  to  great 
weight,  and  ought  to  prevail,  unless  some  good  reason  to  the  contrary 
is  shown. — Badenhoof  v.  Johnson,  11  Nev.  87.  The  main  consideration 
in  appointing  a  guardian  for  the  person  and  estate  of  an  infant  is  the 
welfare  of  the  child.— Willet  v.  Warren,  34  Wash.  647,  76  Pac.  273; 
In  re  Lundberg,  123  Cal.  148,  402,  77  Pac.  156;  Guardianship  of  Brown, 
11  Haw.  679,  681.  The  child's  own  choice,  though  it  is  not  of  a  choos- 
ing age  in  law,  is  a  circumstance  for  consideration;  and  the  ties  of 
natural  affection  are  not  to  be  disregarded,  although  it  does  not  always 
follow  that  these  ties  exist  because  of  kinship  or  consanguinity. — Willet 
V.  Warren,  34  Wash.  647,  76  Pac.  273,  274.  The  natural  rights  of  the 
father  to  the  care,  control,  and  custody  of  his  minor  children  can  not, 
and  ought  not,  to  be  denied  or  disturbed,  in  the  absence  of  good  and 
substantial  reasons;  reasons  made  imperative  by  the  necessities  of 
such  children,  and  the  interest  in  and  the  duty  owing  to  them  by  the 
state.  But  where  it  has  been  adjudicated  by  a  court  of  competent 
jurisdiction  that  a  father  has  recently,  for  three  years,  neglected  to 
support  his  offspring,  and  has  thereby  caused  his  wife  to  get  a  divorce, 
such  husband  is  not  in  a  good  attitude  to  come  into  court  and  ask 
for  their  custody,  control,  and  guardianship.    He  should  not  be  allowed 
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the  suardianship  of  his  children  until,  by  a  Bubstantlal  period  of  pro- 
bation, he  is  shown  to  have  amended  his  character  and  disposition 
regarding  them,  and  to  have  acquired  those  worthy  and  substantial 
qualities  of  heart  and  mind  that  characterize  the  reputable  man  and 
considerate  father.—Russner  v.  McMillan,  87  Wash.  416,  79  Pac.  988, 
989.  So,  where  it  is  possible,  the  courts  will  give  some  consideration  to 
keeping  the  children  with  the  surviving  members  of  the  family  to 
which  they  belong;  but  will  give  no  weight  to  evidence  of  religious 
opinions,  in  such  a  proceeding,  though  the  difficulties  and  disagree- 
ments concerning  the  child  arose  from  differences  in  religious  matters. 
—Jones  V.  Bowman,  18  Wyo.  79,  67  L.  R.  A.  860,  77  Pac.  439,  440,  442. 
On  an  application  for  guardianship,  the  court  will  respect  the  best 
interests  of  the  child,  concerning  its  temporal,  mental,  and  moral  wel- 
fare, particularly  where  both  parents  of  the  minor  are  dead. — ^In  re 
Dellow's  Estate,  1  Cal.  App.  529,  82  Pac.  558,  559.  A  written  request 
by  the  father  of  minor  children,  that  a  designated  person  be  appointed 
their  gruardian,  does  not  have  the  effect,  after  his  death,  of  changing 
their  domicile,  9r  of  empowering  any  probate  court,  foreign  to  their 
domicile,  to  appoint  a  guardian  for  them. — Modem  Woodmen  v.  Hester, 
66  Kan.  129,  71  Pac.  279.  For  circumstances  under  which  it  is  proper 
for  the  court  to  refuse  to  appoint  an  intemperate  father  of  the  (diild 
as  its  guardian,  and  to  appoint  the  child's  grandmother,  see  Russner  v. 
McMillan,  37  Wash.  416,  79  Pac.  988.  The  right  of  a  mother  or  grand- 
mother to  be  appointed  as  guardian  of  a  minor  chi^d,  in  case  of  the 
father's  decease,  is  devested 'by  a  decree  of  adoption  consented  to  by 
the  natural  mother  of  the  child. — In  re  Masterson's  Estate,  45  Wash. 
48, 122  Am.  8t  Rep.  886,  87  Pac.  1047.  In  a  proceeding  for  the  guardian- 
ship of  the  person  of  a  minor,  the  determination  from  the  evidence  con- 
cerning the  character  of  the  petitioning  father  and  other  facts  bearing 
on  the  condition  and  welfare  of  the  child,  as  to  whether  or  not  he 
should  have  the  guardianship,  is  a  question  largely  in  the  discretion  of 
the  court  below.  In  the  present  case  the  evidence  is  deemed  sufficient 
to  support  the  conclusion  of  the  lower  court  that  the  father  was  not 
a  fit  person  to  have  the  guardianship  of  the  person  of  a  female  child  of 
about  six  years  of  age. — Guardianship  of  Bedford,  158  Cal.  146,  110 
Pac.  302.  When  there  was  nothing  to  impeach  the  good  faith  of  a 
guardian  except  the  statement  that  he  was  a  client  of  some  of  the 
attorneys  in  the  proceedings  that  relation  would  not  disqualify  him 
from  serving  as  guardian  unless  the  retainer  was  in  a  matter  relating  to 
the  subject  in  dispute. — Anderson  v.  McClellan,  54  Or.  206,  102  Pac. 
1016.  Determination  from  evidence  of  father's  character  and  other 
facts  bearing  on  condition  and  welfare  of  child  whether  he  shall  have 
guardianship  of  her  person,  is  discretionary  with  trial  court — In  re 
Bedford's  Estate,  158  Cal.  145,  110  Pac.  302.  Proof  of  Judgment  of 
divorce  against  applicant  on  ground  of  desertion  and  awarding  custody 
of  child  to  mother,  may  be  considered,  as  also  may  be  prior  consent 
of  applicant  to  adoption  of  infant  child  by  grandmother. — ^In  re  Bed- 
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ford's  Estate,  158  Cal.  145,  110  Pac.  302.  General  statements  by  wit- 
nesses manifestly  unfriendly,  that  child  was  always  filthy  and  that 
mother  did  not  keep  clean  house,  are  not  sufficient  to  deprive  her  of 
guardianship. — ^In  re  Lindner's  Estate,  13  Cal.  App.  208,  109  Pac.  101. 
To  say  that  the  best  interests  of  a  child  shall  be  imperiled  before  the 
action  indicated  by  section  1747  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia, providing  for  the  temporary  custody  of  such  minor  until  a 
hearing  can  be  had  on  the  petition,  can  be  taken,  amounts  to  no  more 
than  to  say  that  whenever  it  appears  to  be  for  the  best  interest  of  the 
minor  such  change  of  custody  may  be  ordered. — Clark  v.  Superior 
Court,  20  Cal.  App.  305,  128  Pac.  1018,  1019.  Although  section  1750  of 
the  Code  of  Civil  Procedure  of  California  provides  that  a  child  under 
the  age  of  fourteen  must  have  his  guardian  appointed  by  the  court, 
it  does  not  follow  that  every  child  under  that  age  is  of  "tender  years" 
within  the  meaning  of  section  246  of  the  Civil  Code  of  that  state.  The 
sex  is  to  be  considered  as  is  also  the  physical  development.  There  can 
not  be  any  fixed  and  certain  age  of  minority,  which,  in  all  cases  and 
for  all  purposes,  can  be  said  to  constitute  a  child  of  "tender  years." — 
Russell  V.  Russell,  20  Cal.  App.  457,  129  Pac.  467.  The  fact  that  the 
property  of  a  person  for  whom  a  guardian  is  asked  on  the  ground  of 
incapacity  under  the  provisions  of  section  1763,  et  seq..  Code  of  Civil 
I  Procedure  of  California,  might  be  made  more  productive  under  the 

I  management  of  a  guardian  than  under  that  of  the  person  himself,  and 

'  that  the  contending  claims  of  the  various  children  of  such  person  could 

j  in  that  manner  be  better  harmonized  by  keeping  the  estate  intact  in 

his  lifetime,  however  desirable  in  themselves,  do  not  justify  the 
appointment  of  a  guardian  under  that  section. — ^In  re  Watson  (Watson 
V.  Watson),  176  Cal.  342.  345.  168  Pac.  341. 

(5)  Bond.  Estoppel. — One  who  has  been  appointed,  by  order  of 
court,  a  guardian  of  the  property  of  minor  children  does  not  become  a 
guardian  until  he  gives  the  bond  required  by  law. — Murphy  v.  Superior 
Court,  84  Cal.  592,  597,  24  Pac.  310.  One  who  has  applied  for  letters 
of  guardianship,  and  has  acted  as  guardian  for  minor  children,  is  not 
estopped  to  deny  that  he  is  such  guardian,  because  of  his  neglect  to 
give  a  bond  required  by  the  statute,  where  he  has  not  received  any 
property  belonging  to  the  minors,  as  their  guardian,  or  by  virtue  of  his 
appointment.— Murphy  v.  Superior  Court,  84  Cal.  592,  597,  24  Pac.  310. 

REFERENCES. 

Necessity  of  bond  by  guardian  to  make  his  acts  valid. — See  note  33 
L.  R.  A.  759-765.  Power  of  surety  company  to  act  as  guardian  without 
bond. — See  note  48  L.  R.  A.  589.  Bond  of  guardian,  and  liability 
thereon. — See  subd.  19,  post. 

(6)  Appointment  here,  notwithstanding  foreign  guardian. — The  claim 
of  a  petitioner  for  the  custody  of  a  child  can  not  rest  on  a  supposed 
rightful  authority  to  control  his  person  in  this  state  by  virtue  of  his 
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appointment  as  guardian  In  another  state.  He  can  not  assert  his 
tutorial  power  de  Jure  in  our  courts,  or  within  our  territory.  Hence 
a  guardian,  appointed  by  virtue  of  the  statutes  of  another  state,  can 
not  exercise  here  any  authority,  either  over  the  person  or  property 
of  his  ward.  His  rights  and  powers  are  strictly  local,  and  are  circum- 
scribed by  the  jurisdiction  of  the  government  which  clothed  him  with 
the  office.— Jones  v.  Bowman,  13  Wyo.  79,  67  U  R.  A.  860,  77  Pac.  439, 
442.  Hence  the  appointment  of  a  guardian  for  a  minor  child,  by  the 
probate  court  of  another  state,  wherein  the  parent  was  domiciled  at 
the  time  of  his  death,  and  who  had  custody  of  such  child  at  the  time 
of  his  death,  will  not  prevent  the  courts  of  this  state,  if  the  child  has 
been  subsequently  brought  here,  from  appointing  a  guardian  for  It — 
Jones  V.  Bowman,  13  Wyo.  79,  67  L.  R.  A.  860,  77  Pac.  439,  442. 

(7)  Evidence  of  appointment. — ^Letters  of  guardianship  are  competent 
evidence  of  the  appointment  of  the  person  named  therein  as  guardian. — 
Lyons  v.  Fulsom,  64  Okla.  84,  153  Pac.  868.  An  appointment  of  a 
guardian  in  another  state  may,  for  the  purpose  of  securing  an  appoints 
ment  of  the  same  guardian  In  this  state  be  proven  by  the  duly  authenti- 
cated copy  of  the  original  appointment,  but  it  is  not  the  exclusive 
method  of  proving  that  such  appointment  had  been  made.  Other  proof 
admissible  under  the  general  rules  of  evidence  may  be  received  for 
that  purpose.— Brack  v.  Morris,  90  Kan.  64,  132  Pac.  1186.  An  appoint- 
ment of  guardian  of  minors  by  a  probate  court  must  be  made  of  record 
and  the  non-existence  of  such  a  record  negatives  any  appointment — 
Harrison  v.  Miller,  87  Kan.  48,  123  Pac.  864.  The  rule  that  a  tenant  Is 
estopped  to  deny  his  landlord's  title  does  not  preclude  the  tenanf  from 
denying  that  a  designated  person  was  a  ward's  qualified  guardian. — 
White  V.  White  Co.,  4  Alaska  317,  320. 

(8)  Validity  of  appointment — ^Although  an  order  appointing  a  guard- 
ian may  be  dual,  in  that  it  also  appoints  the  guardian  administrator 
of  an  estate,  it  is  not  for  that  reason  void  as  to  the  guardianship.  Nor 
is  it  void  because  it  is  entitled  "In  the  Matter  of  the  Estate"  of  the 
deceased,  and  directing  that  letters  of  guardianship  of  the  heirs  be 
granted,  without  naming  them,  if  they  are  known,  as  that  Is  certain 
which  can  be  made  certain.— Reed  v.  Ring,  93  Cal.  96,  105,  28  Pac.  861. 
As  a  minor  must  be  an  Inhabitant  or  resident  of  the  county  in  which 
the  appointment  of  a  g^uardian  is  made,  to  give  the  court  jurisdiction 
to  make  the  appointment,  it  follows  that  the  appointment  of  the  minor's 
sister  as  guardian  Is  improper  if  made  in  the  county  of  the  sister's 
residence,  and  not  in  the  county  of  the  minor's  residence,  after  pro- 
ceedings for  the  adoption  of  such  child  had  before  the  superior  court 
of  another  county  by  persons  residing  In  such  county. — In  re  Taylor's 
Estate,  131  Cal.  180,  63  Pac.  345.  It  is  error  to  appoint  a  temporary 
guardian,  where  the  permanent  guardian  is  a  proper  and  suitable  person 
to  perform  all  of  the  duties  required  of  such  temporary  guardian.— In  re 
Bams,  36  Wash.  130,  78  Pac  783,  784.  If  the  appointment  of  a  guardian 
U  void,  all  subsequent  proceedings  in  the  guardianship  matter,  Including 
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Bales  of  real  property,  are  also  void. — Seavemg  v.  Gerke,  3  Saw.  353, 
F^d.  Gas.,  No.  12,595;  and  see  Walker  v.  Qoldsmith,  14  Or.  125,  12  Pac. 
537.  As  the  main  consideration,  in  determining  the  custody  of  a  child, 
is  its  welftoe,  and  as  its  relatives  have  no  legal  right  to  its  custody, 
letters  of  guardianship  over  it  will  be  awarded  to  a  worthy  person 
with  whom  the  child  has  lived,  and  to  whom  it  has  become  attached, 
by  reason  of  having  had  the  privileges  of  a  home,  school,  church,  and 
society*  as  against  an  application  for  letters  of  guardianship  made  by 
the  child's  aunt,  who  is  a  non-resident  of  the  state. — Willet  v.  Warren, 
34  Wash.  647,  76  Pac.  273,  274.  Where  guardianship  proceedings  have 
been  instituted  and  carried  to  a  conclusion  without  notice  to  the 
mother,  who  was  living  apart  from  her  husband,  although  her  place 
of  residence  was  known,  and  without  her  knowledge,  and  while  they 
were  probably  taken  with  the  belief,  on  the  part  of  the  father's  rela- 
tives, that  it  would  be  for  the  best  interests  of  the  child  that  it  should 
remafn  with  them,  It  is  manifest  that  such  proceedings  were  taken  for 
the  purpose  of  depriving  the  mother,  without  her  knowledge,  of  the 
control  and  custody  of  her  child,  and,  under  a  statute  providing  that  the 
court  may  release  a  party  from  a  Judgment  taken  against  him  by  sur- 
prise or  excusable  neglect,  a  mother  may  have  the  guardian's  appoint- 
ment in  such  a  case  set  aside. — In  re  Van  Loan,  142  Cal.  429,  76  Pac. 
39,  41.  Where  the  custody  of  a  minor  has  been  given  to  the  father, 
an  oral  agreement  entered  into  by  him  in  California  giving  its  custody 
to  a  third  person  is  valid  and  binding  on  the  mother,  where  the  par- 
ents had  separated  by  agreement. — In  re  Swall,  36  Nev.  171,  Ann.  Cas. 
1915B,  1015,  134  Pac.  96.  A  document  which  recited  that  a  certain 
person  had  been  appointed  by  the  probate  court  of  a  territory  as  guard- 
ian of  a  minor,  and  which  was  signed  by  the  probate  judge,  who, 
under  the  law  is  his  own  clerk,  had  attached  thereto  a  certificate  of 
the  same  probate  judge,  to  which  the  seal  of  the  court  was  attached 
certifying  that  the  foregoing  document  was  a  true  copy  of  the  original 
letters  of  guardianship  as  shown  by  the  record  of  his  office.  Held  that 
it  was  in  substantial  compliance  with  the  provisions  of  section  368  of 
the  Civil  Code  of  Kansas  (Gen.  Stats.  1909,  sec.  5963).— Brack  v. 
Morris,  90  Kan.  64,  132  Pac.  1186.  An  attempted  appointment  of  an- 
other without  the  consent  of  the  parent  is  invalid. — In  re  Guardianship 
of  Snowball,  156  Cal.  240,  104  Pac.  444.  If  the  records  of  the  county 
court  in  probate  disclose  that  that  court  had  no  jurisdiction  to  make 
the  appointment  as  guardian,  the  order  of  appointment  is  void  on  its 
face,  and  a  sale  of  the  ward's  lands,  though  regular,  and  the  guardian's 
deed  thereto.  In  pursuance  of  said  sale,  passed  no  title  to  the  land. — 
Baker  v.  Cureton,  49  Okla.  15,  150  Pac.  1090,  1091.  A  judgment  for  an 
infant  plaintiff,  which  recites,  in  substance,  the  action  of  a  named  per- 
son in  suing  as  next  friend  of  the  infant,  cures  a  defective  appointment 
of  the  guardian  or  next  friend;  the  matter  is  not  jurisdictional. — Gilles- 
pie V.  Collier  (Okla.),  224  Fed.  298,  300,  139  C.  C.  A.  534.  The  appoint- 
ment of  a  curator  by  order  of  the  United  States  Court  for  the  Central 
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District  of  the  Indian  Territory,  pursuant  to  the  statute  of  Arkansas, 
applicable  to  the  matter,  when  made  without  the  voluntary  of,  or  due 
notice  issued  by  said  court  to,  the  mother  of  the  minors,  the  father 
being  dead,  was  void. — ^In  re  Moore's  Guardianship,  Roberts  v.  White- 
man,  51  Okla.  731,  152  Pac.  378.  The  appointment  of  a  curator  by 
order  of  the  probate  court  in  what  was  Indian  Territory  for  infant 
minors,  pursuant  to  Mansf.  Dig.,  sec.  3477  (Ind.  T.  Ann.  Stats.  1899, 
sec.  2373),  if  made  without  voluntary  appearance  or  due  notice  Issued 
by  said  court  to  the  mother  of  such  minors,  the  father  being  dead,  Is 
void  and  such  order  may  be  set  aside  by  said  court  on  petition  of  the 
mother.— Wortham  v.  John,  22  Okla.  562,  98  Pac.  347. 

REFERENCES. 

Desire  of  aged  person  to  marry  as  ground  for  appointment  of  guard- 
ian.—See  note  47  L.  R.  A.  (N.  S.)  475. 

REFERENCES. 

Collateral  attack  upon  appointment  of  guardian. — See,  post,  subd.  14. 

(9)  Certiorari. — An  order  removing  an  infant  from  the  temporary 
custody  of  its  paternal  grandfather,  who  had  applied  for  final  letters  of 
guardianship  thereof,  and  restoring  its  temporary  custody  to  the 
mother,  subject  to  restrictions,  pending  the  final  hearing  of  the  appli- 
cation, that  a  nurse  to  whom  its  mother  had  committed  the  charge 
thereof  be  retained  as  such,  who  should  take  the  child  daily  to  the 
home  of  its  grandparents,  and  that  the  mother  should  be  forbidden 
to  take  the  child  out  of  the  city  where  the  court  was  held,  was  a 
proper  order,  subject  to  such  restrictions;  and  there  being  sufficient 
evidence  t^  support  it,  as  made,  it  can  not  be  annulled  upon  certiorari 
on  petition  of  the  paternal  grandfather. — Clark  v.  Superior  Court,  20 
Cal.  App.  305,  128  Pac.  1018. 

(10)  Res  Judicata. — Denial  of  petition  for  letters  of  guardianship  is 
res  judicata  as  to  question  of  fitness  of  applicant. — In  re  Guardianship 
of  Snowball,  156  Cal.  240,  104  Pac.  444.  On  an  application  by  a  mother 
to  be  appointed  guardian  of  the  persons  and  estates  of  her  minor 
children,  which  is  contested  by  their  aunt  on  the  ground  that  the 
mother  is  not  a  fit  person  to  act  as  such  guardian,  a  prior  judgment 
denying  an  application  of  the  aunt  for  guardianship  of  their  persons, 
rendered  in  a  proceeding  instituted  by  her  which  was  contested  by 
the  mother,  in  which  her  fitness  was  put  in  issue  and  determined  in 
her  favor  is  res  judicata  between  the  parties  as  to  the  mother's  fitness 
to  act  as  guardian  of  their  persons,  so  far  as  her  fitness  might  be 
affected  by  circumstances  existing  prior  to  the  former  hearing,  but 
not  by  circumstances  occurring  subsequently. — Guardianship  of  Snow- 
ball, 156  Cal.  240,  104  Pac.  444. 

(11)  Collateral  attack. — ^The  appointment  of  a  guardian  can  not  be 
XUacVed  collaterally. —Walker  v.  Goldsmith,  14  Or.  125, 12  Pac.  537,  540. 
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2.  Quardianship  of  Indian*. 

(1)  In  general.— The  right  of  Indians  to  land  was  not  title,  and 
treaties  with  them  never  regarded  it  as  such;  they  had  a  mere  posses- 
sory use  for  the  purpose  of  subsistence. — State  v.  Towessnute,  89  Wash. 
478,  154  P%c.  805;  State  v.  Alexis,  89  Wash.  492,  154  Pac.  810,  155  Pac. 
1041.  The  estates  of  members  of  the  Osage  tribe  of  Indians  are  gov- 
erned by  special  legislation;  the  provisions  of  general  legislation  do 
not  apply.— Williams  v.  Hewitt  (Okla.),  181  Pac.  286,  287.  An  execu- 
tor's abandonment,  after  making  two  Initial  payments  thereon,  of 
Indian  lands  listed  to  the  estate  of  his  testator,  leaves  the  title  so  that 
the  same  vests  in  the  widow,  if  the  commission  then  lists  the  lands  to 
her  and  she  pays  the  remainder  of  the  Installments. — ^Turner  v.  Turner 
(Okla.),  180  Pac.  248. 

(2)  Indiana  as  wards  of  the  government. — ^Indians  are  wards  of  the 
government. — Olney  v.  McNair  (Wash.),  177  Pac.  641.  While  a  tribe 
of  Indians  may  be  designated  in  a  treaty  with  them  as  a  "nation,"  this 
is  a  mere  recognition  of  them  as  an  Indian  tribe, — wards  of  the  nation; 
the  Indians  are  not  within  the  description  of  an  independent  state  or 
sovereign  nation.— State  v.  Towessnute,  89  Wash.  478,  154  Pac.  805; 
State  V.  Alexis,  89  Wash.  492,  154  Pac.  810,  155  Pac.  1041.  The  control 
of  the  Indians,  both  as  to  person  and  lands,  is  wholly  in  the  United 
States  Interior  department;  and,  therefore,  without  the  consent  of  that 
department,  or  of  the  agent  at  the  reservation,  an  allotment  of  land 
made  by  the  government  to  an  Indian  can  not  be  transferred. — State 
v.  Alexander,  76  Or.  329,  148  Pac.  1136.  In  dealing  with  tribal  Indians 
in  respect  to  severalty  lands  the  United  States  has  dual  sources  of 
authority.  It  is  the  owner  of  the  fee  of  the  lands,  and  may  Impose 
such  conditions  as  it  sees  fit  in  its  grant  to  the  Indian;  and  it  Is  the 
guardian  of  a  people  in  a  state  of  pupilage,  and  as  such  may  impose 
such  restrictions  as  seem  advisable  tor  their  protection  and  welfare 
in  the  enjoyment  of  the  ownership  of  their'  land. — La  Motte  v.  United 
States  (Okla.),  256  Fed.  5,  9.  The  Indian  tribes  recognized  by  the 
federal  government  are  not  subject  to  the  laws  of  the  state  in  which 
they  are  situated;  they  are  under  the  control  and  protection  of  the 
Unked  States,  but  they  retain  the  right  of  local  self-government,  and 
they  regulate  and  control  their  own  local  affairs,  except  as  congress 
has  otherwise  specially  provided  by  law. — Anderson  v.  Mathews,  174 
Cal.  547,  163  Pac.  902.  Congress,  in  pursuance  of  the  long-established 
policy  of  the  government,  has  the  right  to  determine  for  itself  when  its 
guardianship  over  Indians  shall  cease;  it  may,  in  the  exercise  of  its 
constitutional  authority,  and  while  its  gruardlanship  over  full-blood 
Indians  continues  impose  restrictions  on  full-blood  Indian  heirs,  re- 
quiring that  conveyances  by  them  of  inherited  allotted  lands  be 
approved  by  the  Secretary  of  the  Interior;  and  this  without  regard  to 
the  fact  that  the  land  descended  to  the  heirs  free  of  all  restrictions  on 
alienation,  except  the  disability  oi  minority.- Moflett  v.  Conley  (Okla.), 


270  PROBATE  LAW  AND  PBACTIOB. 

163  Pac.  118.  The  guardianship  of  the  United  States  over  Indian 
lands  does  not  abat«  upcm  the  making  of  allotment  and  the  allottee 
becoming  a  citizen  of  the  United  States.— Wxigley  v.  McCoy  (Okla.), 
175  Pac.  269.  On  the  other  hand,  it  has  been  held  that  the  Pueblo 
Indians  of  New  Mexico  are  not  wards  of  the  government,  and  that  the 
title  to  their  lands  is  not  held  in  trust  by  the  government.  Nor  are 
they  under  the  charge  of  any  Indian  superintendent  or  agent.  They  are 
not  Indians  over  whom  the  government,  through  its  department,  exer- 
cises guardianship. — ^United  States  v.  Mares,  14  N.  M.  1,  88  Pac.  1128, 
1129.  The  Puyallup  Indians  hold  lands  under  certain  patents  of  the 
United  States,  have  all  the  rights,  privileges,  and  immunities  of  other 
citizens,  and  they  are  not  under  the  guardianship  of  the  United  States 
government,  nor  under  the  charge  of  any  Indian  superintendent  or 
agent.— United  States  v.  Kopp  (D.  C),  110  Fed.  160. 

REFERENCES. 

Indians  as  subject  to  state  regulation.    See  note  Ann.  Cas.  1916D,  371. 

(3)  Enrollment,  allotment,  and  alienation. — ^The  legislation  relating 
to  the  enrollment  and  allotment  of  "new-bom"  Creek  children,  as  it 
stood  prior  to  March  3,  1905,  was  changed  by  the  appropriation  act 
passed  on  that  day,  whereby  the  Commission  to  the  Five  Civilized 
Tribes  was  "authorized"  for  60  days  to  receive  and  consider  applica- 
tions for  enrollment  of  children  bom  subsequent  to  May  25,  1901,  and 
prior  to  March  4,  1905,  and  living  on  the  latter  date,  and  further 
authorized  to  enroll  and  make  allotments  to  such  children. — Harris  v. 
Bell  (Okla.),  235  Fed.  626,  627.  Though  a  freedman,  a  member  of  the 
Cherokee  Nation,  secured  an  allotment  of  tribal  lands  on  false  testi- 
mony, neither  such  allotment,  nor  the  allottee's  conveyance  thereof  can 
be  canceled  by  the  Department  of  the  Interior,  where  the  allottee  was 
a  duly  enrolled  adult  freedman  citizen  of  the  Nation  and  had  the  right 
to  select  the  land. — United  States  v.  Whitmire  (Okla.),  236  Fed.  474, 
149  C.  C.  A.  526.  Land  allotted  to  an  Ottawa  Indian  can  not  be  alien- 
ated by  a  ETuardian's  sale  and  deed  while  he  is  a  minor. — ^Wiggin  v.  King, 
35  Kan.  410,  11  Pac.  140.  As  to  lands  allotted,  under  section  20  of  the 
Cherokee  Agreement  of  1902,  to  heirs  of  an  enrolled  citizen,  who  died 
subsequent  to  September  1,  1902,  before  receiving  his  allotment,  that 
agreement  imposed  no  restrictions  upon  the  right  of  alienation — Green- 
lees  V.  Wettack,  43  Okla.  16, 141  Pac.  282.  Section  22  of  the  act  of  April 
26, 1906,  had  for  its  purpose  a  relieving,  from  existing  restrictions  upon 
the  alienation  of  land  allotments  of  deceased  Indians,  which  had  been 
or  should  be  selected  by,  or  for,  or  patented  to,  such  Indians  before 
their  deaths;  it  does  not  apply  to  a  case  where  an  Indian  had  died 
prior  to  the  selection  of  his  allotment,  or  issuance  of  patent,  and  where 
the  selection  is  made  by  the  administrator  or  executor;  land  so  selected 
is  alienable  by  the  heirs  without  restriction  under  prior  legislation. — 
Toungken  v.  David  (Okla.),  235  Fed.  621,  623.  If  there  be  both  adult 
and  minor  heirs,  section  22  of  the  act  of  congress  of  April  26,  1906, 
authorizea  the  alienation  prior  to  date  of  patent,  and  wiUiout  approval 
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of  the  Secretary  of  the  Interior,  of  the  interests  of  a  minor  Indian 
heir  of  less  than  full  blood  In  the  portion  of  the  allotment  other  than 
the  homestead,  inherited  from  a  deceased  Indian  allottee  of  the 
Seminole  Nation,  but  only  by  Joining  in  a  sale  with  the  adult  heirs 
by  guardian  duly  appointed  upon  order  of  court  made  upon  petition 
filed  by  him.— Lula,  Seminole  Roll  No.  908  v.  Powell  (Okla.),  166  Pac. 
1050,  1052.  The  surplus  allotment  of  a  duly  enrolled  member  of  the 
Choctaw  Nation  of  one-fourth  full-blood  was,  prior  to  the  act  of  congress 
of  1908,  inalienable  by  said  allottee  or  his  heirs,  except  and  upon  the 
condition  that  the  purchaser  thereof  paid  said  allottee  the  appraised 
value  of  said  surplus  allotment  as  the  purchase  price  thereof. — Going 
y.  Shelton  (Okla.),  176  Pac.  562,  564.  A  three-eighths  Cherokee  Indian 
after  reaching  his  majority,  can  make  a  voluntary  alienation  of  his  or 
her  allotted  lands,  and  such  conveyance  is  valid  and  binding  as  against 
the  party  making  it — Armstrong  v.  Goble  (Okla.),  176  Pac.  530,  531. 
The  heirs  of  those  deceased  Indians  in  whose  names  lands  were 
selected  and  allotted  after  their  death,  under  section  28,  Original 
Creek  Agreement,  section  7,  Supplemental  Creek  Agreement,  and  tne 
act  of  congress  of  March  8,  1905,  take  such  lands  as  heirs  and  not  as 
allottees,  and  are  governed  as  to  alienation  by  section  22,  act  of  April 
26,  1906,  requiring  the  approval  of  the  Secretary  of  the  Interior  to  such 
alienation,  and  not  by  sections  5  and  19,  of  that  act,  restricting  aliena- 
tion by  full-blood  Indian  allottees  for  25  years. — ^Harris  v.  Bell 
(Okla.),  250  Fed.  209,  212,  162  C.  C.  A.  345.  If  a  sUte  statute,  in  terms, 
or  by  proper  construction,  would  permit  the  alienation  of  a  restricted 
Indian  allotment  or  render  a  deed  thereto  effective,  where  the  allot- 
ment would  not  be  alienable,  or  the  deed  thereto  effective,  under  the 
acts  of  congress  dealing  with  the  subject-matter,  then  the  state  law 
fails  and  is  inoperative  In  such  cases. — F.  B.  Collins  Inv.  Co.  v.  Beard, 
46  Okla.  810,  320,  149  Pac.  846.  Homestead  property  allotted  to  a 
full-blood  Indian  woman  of  the  Cherokee  Tribe  was  not,  on  her  death 
shortly  after  allotment,  alienable  by  her  heirs  until  the  expiration  of 
at  least  5  years  after  August  7,  1902,  the  date  of  the  ratification  of 
the  act  of  July  1,  1902,  under  which  act  the  restriction  on  alienation 
applied  to  the  homestead  of  an  allottee  who  died  after  receiving  an 
allotment;  and  a  full-blood  heir's  conveyance  of  such  property  made 
more  than  5  years  after  the  date  of  such  ratification  is  not  valid  if  not 
approved  by  the  court  having  jurisdiction  of  the  settlement  of  the 
estate  of  the  deceased  allottee. — United  States  v.  Halsell  (Okla.),  247 
Fed.  390,  393,  159  C.  C.  A.  444.  The  disabilities  under  which  Indians 
as  wards  of  the  government  are  placed  as  to  the  alienation  of  restricted 
lands  is  very  similar  to  those  attaching  to  minors  with  reference  to 
their  contracts;  false  representations  made  by  an  Indian  heir,  to  secure 
in  the  wrong  county,  the  court's  approval  of  a  deed,  do  not  estop  him 
or  his  privies  from  questioning  the  validity  of  the  action  of  that  court. 
— Bartlett  v.  Okla.  Oil  Co.  (Okla.),  218  Fed.  380,  390.  Partition  of 
Indian  lands  Is  an  "alienation"  within  the  meaning  of  the  federal  law 
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imposing  restrictions  thereon. — Lewis  ▼.  Qillard,  Qardner  ▼.   Lewis 
(Okla.),  173  Pac.  1136. 

(4)  Acts  of  congress. — The  act  of  congress  of  March  8,  1875,  con- 
firming Indian  entries  under  the  homestead  laws,  but  making  the  titles 
acquired  thereunder  inalienable  for  five  years  from  the  issue  of  patent 
upon  the  making  of  final  proof,  controls  the  titles  so  acquired,  although 
the  final  proof  may  have  been  made  after  the  passing  of  the  act  of 
1884,  extending  to  Indians  the  benefit  of  those  laws,  but  making  the 
government  trustee  for  the  beneficiaries  for  twenty-five  years. — Felix 
V.  Yaksum,  95  Wash.  138,  163  Pac.  481;  Robinson  v.  Steele,  95  Wash. 
154,  163  Pac.  486.  Section  22  of  the  act  of  eongress  of  April  26,  1906, 
imposing  certain  restrictions  upon  the  alienation  by  heirs  of  lands 
allotted  to  members  of  the  Five  Civilized  Tribes  of  Indians,  applies 
where  the  allotment  was  made,  not  to  an  Indian  then  living,  but  in 
the  name  of  one  who  had  died,  and  for  the  benefit  of  his  heirs. — 
David  V.  Youngken  (Okla.),  250  Fed.  208,  162  C.  C.  A.  344.  Under  the 
congressional  legislation  in  respect  to  lands  in  Oklahoma,  allotted  to 
members  of  the  Five  Civilized  Tribes,  both  homestead  and  surplus  lands 
of  allottees,  who  have  died  since  the  state's  admission,  descend  accord- 
ing to  the  laws  of  the  state. — Bartlett  v.  Oklahoma  Oil  Co.  (Okla.), 
218  Fed.  380,  385.  Section  22  of  the  act  of  April  26,  1906,  subjected  all 
conveyances  of  adult  full-blood  Indian  heirs  to  the  approval  of  the 
Secretary  of  the  Interior,  and  all  conveyances  of  minor  full-blood 
Indian  heirs  to  the  approval  of  the  court;  and  section  9  of  the  act  of 
May  27,  1908,  subjected  all  conveyances  of  full-blood  Indian  heirs  to 
the '  approval  of  the  court  having  jurisdiction  of  the  estate  of  the 
deceased  allottee. — ^United  States  v.  Bean  (Okla.),  253  Fed.  1,  3.  Under 
the  act  of  congress  of  1887,  the  trust  period  during  which  the  title  to 
Indian  lands  was  to  be  held  in  trust  by  the  government  began  to  run 
from  the  date  of  the  approval  of  the  allotments  by  the  Secretary  of  the 
Interior,  and  not  firom  the  date  of  the' patent — ^Reynolds  v.  United 
States  (Okla.),  252  Fed.  65,  67,  164  C.  C.  A.  177.  The  act  of  congress 
of  April  18, 1912,  does  not  confer  upon  the  county  court  of  Osage  county 
jurisdiction  to  appoint  a  guardian  for  the  estate  of  an  Osage  minor 
Indian  where  both  parents  are  living;  there  is  nothing  in  the  body  of 
the  act  which  confers  such  jurisdiction  and  the  proviso  does  not 
confer  it;  a  proviso  can  not  enlarge  the  act  to  which  it  is  appended. — 
Williams  y.  Hewitt  (Okla.),' 181  Pac.  286,  288.  The  office  of  a  proviso 
in  a  statute,  such  as  the  Allotment  Act,  concerning  the  jurisdiction  of 
courts  to  appoint  a  guardian  for  the  management  and  control  of  lands, 
funds,  or  property  of  the  Osage  Tribe  of  Indians,  is  to  conditionally 
suspend  the  operation  of  an  antecedent  clause;  it  does  not  create  an 
affirmative  condition,  nor  defeat  the  operation  of  one  already  in 
existence.— Williams  v.  Hewitt  (Okla.),  181  Pac.  286.  A  decision  of 
the  supreme  court  of  the  United  States,  as  to  whether  or  not  different 
acts  of  congress  relative  to  the  power  of  Indians  to  alienate  homestead 
lands,  are  repugnant  or  conflicting,  is  a  decision  upon  a  purely  federal 
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question,  and  is  conclusiye  upon  the  state  courts. — Felix  y.  Yaksum, 
95  Wash.  138,  146,  163  Pac.  481. 

(5)  Disposition  by  will  as  an  alienation. — A  will  is  an  alienation, 
under  the  acts  of  congress  relating  to  allotments  of  lands  to  Creek 
Indians.— Letts  v.  Letts  (Okla.),  176  Pac.  234,  235.  The  state  law 
whereby  any  person  over  18  years  of  age  and  of  sound  mind  may  dis- 
pose of  his  estate  by  will  must,  in  the  case  of  an  alienation  of  an 
Indian  allotment,  give  way  to  the  act  of  congress  whereby  such  an 
allotment  can  not  be  disposed  of  by  an  Indian  under  21  years  of  age. — 
Letts  y.  Letts  (Okla.)»  176  Pac.  234,  235.  A  minor,  allottee  of  lands 
as  being  a  Creek  Indian,  can  not  make  a  valid  will  disposing  of  his 
allotment.— Letts  v.  Letts  (Okla.),  176  Pac.  234,  285.  A  right  of  an 
Indian  to  devise  land  allotted  to  him  under  act  of  congress  is  not 
controlled  by  the  state  laws  relating  to  wills,  in  cases  where  the  two 
conflict.— Letts  v.  Letts  (Okla.),  176  Pac.  234,  235.  The  phrase  "pre- 
vented by  law"  in  the  statute  providing  that  "no  person  who  is  pre- 
vented by  law  from  alienating,  conveying,  or  incumbering  real  property 
while  living  shall  be  allowed  to  bequeath  the  same  by  will,"  means 
prevented  by  the  law  of  the  state  and  does  not  apply  to  the  Indians 
of  the  Five  Civilized  Tribes,  who  are  prevented  by  act  of  congress 
from  any  of  the  acts  named.— In  re  Allen's  Will,  44  Okla.  392,  144  Pac. 
1055,  1056.  The  act  of  congress  which  confers  upon  allottees  of  the 
Five  Civilized  Tribes  to  alienate  real  estate  by  will  when  and  where 
the  testator  is  of  lawful  age,  and  sound  mind,  is  within  the  Oklahoma 
statute  which  declares  in  effect  that  persons  who  are  prevented  by 
law  from  alienating  their  real  property  in  their  lifetime,  are  not 
allowed  to  bequeath  it  by  will.— In  re  Allen's  Will,  44  Okla.  392,  144 
Pac.  1055,  1057. 

(6)  Restrictions  upon  alienation. — Congress  may  impose  restrictions 
on  full-blood  Indian  heirs,  and  may  determine  for  itself  when  its  guard- 
ianship over  Indians  shall  cease. — ^Brader  v.  James  (Okla.),  154  Pac. 
560;  Bozley  v.  Scott  (Okla.),  162  Pac.  688;  Cushing  v.  Whaley  (Okla.), 
165  Pac.  135.  The  United  States,  as  owner  of  the  fee,  may  impose 
such  conditions  as  it  sees  fit  in  its  grant  to  an  Indian;  and  it  may,  as 
the  guardian  of  a  people  in  a  state  of  pupilage,  impose  such  restrictions 
as  seem  advisable  for  the  protection  and  welfare  of  such  wards  in 
the  enjoyment  or  ownership  of  their  land;  the  exercise  of  this  latter 
authority  in  no  way  depends  upon  the  former,  but  may  o];>erate  where 
the  land  has  passed  from  all  restrictions  of  the  grant. — La  Motte  v. 
United  States,  United  States  v.  La  Motte  (Okla.),  256  Fed.  5,  9.  The 
heirs  of  an  allottee  of  a  homestead,  under  a  certificate  issued  July  26, 

1901,  which  allottee  soon  thereafter  died  intestate,  leaving  no  issue 
bom  after  May  25,  1901,  were  not  affected  by  the  restrictions  or  limi- 
tations contained  in  the  Supplemental  Creek  Agreement  of  June  20, 

1902,  and  are  therefore  free  to  sell  the  lands,  and  to  give  good  title 
thereto.— United  States  y«  Cook   (Okla.),  225  Fed.  756,  757,  768,  141 

Probate  Law— 18 
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C.  C.  A.  22.  Congress  did  not,  either  by  the  Original  Creek  Agreement, 
or  by  the  Supplemental  Creek  Agreement,  or  by  any  other  act*  release 
its  control  over  the  alienation  of  lands  of  full-blood  Creek  Indians, 
and  it  still  had  power  to  continue  to  restrict  such  alienation  by 
requiring  the  approval  of  the  Secretary  of  the  Interior  of  conveyances 
made  by  them;  hence,  the  heir  of  a  deceased  Indian,  to  whom  an 
allotment  had  been  made  in  his  lifetime,  could  not  make  a  conveyance 
thereof  without  such  approval. — United  States  v.  Western  Inv.  Co. 
(Okla.),  226  Fed.  726,  727, 141  C.  C.  A.  482.  An  Indian  homestead  patent 
is  subject  to  the  five-year  restriction  upon  the  power  of  alienation  pro- 
vided in  the  act  of  congress  of  March  3, 1875. — Felix  v.  Taksum,  95  Wash. 
138,  142,  163  Pac.  481.  On  the  death,  intestate,  of  a  full-blood  Cherokee 
Indian  without  having  selected  lands  for  allotment,  although  duly  en- 
rolled as  a  member  of  the  tribe,  the  administrator  can  make  the  selec- 
tion, and  the  lands  allotted  thereupon  to  the  heirs  are  unaffected  by  the 
five-year  restriction  upon  alienation  imposed  by  the  Cherokee  treaty; 
such  restriction  is  applicable  only  to  lands  allotted  to  living  members 
of  the  tribe.— Sunday  v.  Mallory  (Okla.),  237  Fed.  526,  150  C.  C.  A.  408. 
The  act  of  congress  of  May  27,  1908,  relating  to  restrictions  on  the 
alienation  or  incumbrance  of  lands  of  allottees  of  the  Five  Civilized 
Tribes,  including  minors  of  three-quarters  or  more  of  Indian  blood, 
and  which  took  effect  July  27,  1908,  was  not  intended  to  impose  the 
restrictions  upon  allotments  of  minors  who  had  attained  full  age 
between  August  8,  1907,  when  the  five-year  restriction  of  the  Supple- 
mental Creek  Agreement  expired,  and  July  27, 1908. — ^Hopkins  v.  United 
States  (Okla.),  235  Fed.  95,  97,  148  C.  C.  A.  589.  When  the  question 
of  restriction  on  the  alienation  of  lands  allotted  to  members  of  the 
Five  Civilized  Tribes,  or  the  right  or  power  of  alienation,  is  involved, 
resort  must  be  had  to  the  acts  of  congress  relating  to  those  matters, 
and  to  such  acts  alone.— Wilson  v.  Greer,  50  Okla.  387,  151  Pac.  629; 
F.  B.  Collins  Inv.  Co.  v.  Beard,  46  Okla.  310,  320,  149  Pac.  846.  The 
restrictions  contained  in  section  16  of  the  Supplemental  Agreement  of 
the  Choctaw  and  Chickasaw  nations  on  the  alienation  of  the  surplus 
lands  of  a  deceased  allottee,  selected  prior  to  the  death,  run  with  the 
land,  and  prevent  the  heirs  from  alienating  the  same  before  the  expira- 
tion of  the  periods  prescribed  in  that  section. — Wrigley  v.  McCoy 
(Okla.),  175  Pac.  259,  261.  Lands  inherited  by  full-blood  Creek  Indian 
minors  from  a  full-blood  Creek  allottee  are  not  "restricted  lands" 
within  the  purview  of  section  6  of  the  act  of  congress  of  May  27,  1908, 
prohibiting  the  sale  or  incumbrance  of  restricted  lands  of  living  minors, 
except  by  leases  authorized  by  law,  by  order  of  court,  or  otherwise. — 
Chupco  V.  Chapman  (Okla.),  170  Pac.  259,  262;  King  v.  Mitchell  (Okla.), 
171  Pac.  725,  726.  A  decree  of  court,  quieting  title  in  the  grantee  of 
lands,  deeded  by  an  Indian  during  the  period  when  alienation  of  such 
lands  was  restricted  under  the  act  of  congress,  is  of  no  effect  as  against 
either  the  United  States  or  the  grantor  of  the  deed. — Robinson  v. 
Steele,  91  Wash.  268,  157  Pac.  845. 
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REFERENCES. 
Indians  as  subject  to  state  regulation.    See  note  Ann.  Caa.  1915D,  371. 

(7)  Same.  Extension  of  period  of  alienation. — The  act  of  congress 
extending  from  five  to  twenty-five  years  the  restriction  upon  alienation, 
in  the  case  of  land  grants  to  Indians,  affected  lands  on  which  applica- 
tions for  homesteads  had  already  been  filed  and  settlement  made,  but 
final  proof  was  yet  to  be  made,  at  the  time  the  act  was  passed. — Robin- 
son y.  Steele,  H  Wash.  268,  157  Pac.  845.  An  extension  of  the  time,  as 
to  certain  classes  of  allottees,  during  which  Indian  allotments  are  to 
be  held  in  trust  by  the  government,  does  not  apply  to  an  allottee  whose 
period,  as  to  restriction  upon  alienation  had  already  expired. — ^Reynolds 
V.  United  States  (Okla.),  252  Fed.  66.  164  C.  C.  A.  177.  The  act  of 
congress  which  prohibits  any  full-blood  Indian  of  any  of  the  Five 
Civilized  Tribes  from  alienating  "any  of  the  lands  allotted  to  him"  for 
a  period  of  25  years  must  be  confined  in  its  effect  to  lands  which  a 
member  of  one  of  those  tribes  receives  as  his  allotable  share  of  the 
lands  of  the  tribe  by  virtue  of  his  membership  therein,  and  not  to  the 
lands  he  receives  by  virtue  of  a  provision  whereby  as  an  heir  of 
another  member  of  the  tribe,  dying  before  receiving  his  allotable  share 
of  the  tribal  lands,  such  lands  passed  to  him  as  such  heir. — ^Toungken 
v.  David  (Okla.).  235  Fed.  621. 

(8)  Same.  Approval  of  Secretary  of  Interior. — ^The  control  given,  by 
act  of  May  27,  1908.  to  the  Secretary  of  the  Interior  over  the  land 
of  a  minor  Creek  allottee,  and  of  oil  leases  made  with  the  Secretary's 
approval,  ceases  at  the  minor's  death. — Richard  v.  Parker  (Okla.).  245 
Fed.  330.  334.  157  C.  C.  A.  522.  A  conveyance  of  devised  lands,  made 
by  the  devisee  under  the  will  of  her  nephew,  both  of  which  persons 
were  full-blood  Choctaw  Indians,  duly  enrolled  as  such,  was  held  to  be 
valid,  without  the  same  having  been  submitted  to  the  Secretary  of 
the  Interior  for  approval,  where  there  was  no  showing  that  the 
devisee  would  have  taken  by  descent  the  entire  interest  in  the  land 
in  controversy,  which  interest  was  secured  by  the  wilL — United  States 
V.  Fooshee  (Okla.).  225  Fed.  521,  139  C.  0.  A.  570.  B\ill-blood  heirs  of 
a  deceased  enrolled  citizen  of  one  of  the  Five  Civilized  Tribes,  on 
whose  account  an  allotment  was  selected  after  his  decease  by  an 
administrator  or  by  the  Dawes  Commission,  are  subject  to  the  restric- 
tion in  section  22  of  the  act  of  congress  of  April  26,  1906.  to  the  effect 
that  all  conveyances  made  thereunder  by  heirs  who  are  full-blood 
Indians  are  subject  to  the  approval  of  the  Secretary  of  the  Interior. — 
Harris  v.  Bell  (Okla.).  250  Fed.  209.  211.  162  C.  C.  A.  345.  Section  9 
of  the  act  of  congress  of  May  27.  1908.  has  a  prospective  effect  and  is 
not  applicable  to  conveyances  made  before  its  enactment,  and  the 
Secretary  of  the  Interior  may,  under  the  authority  of  section  22  of  the 
act  of  April  26.  1906,  approve  a  conveyance  made  by  a  full-blood  Indian 
heir,  executed  prior  to  the  passage  of  the  act  of  May  27,  1908. — Harris 
V.  Bell   (Okla.),  250  Fed.  209,  214,  162  C.  C.  A.  345.    Where  lands 
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allotted  under  the  Osage  Allotment  act  of  congreBS  of  June  28,  1906, 
are  held  by  tenants  in  common,  some  of  whom  are  incompetent  and 
some  competent,  or  non-members  of  the  tribe,  leases  thereof  are 
required  to  be  approved  by  the  Secretary  of  the  Interior,  the  remedy 
of  the  competent  or  non-member  tenant,  in  case  of  injustice,  is  through 
separation  of  the  various  interests  by  partition  under  the  provisions 
of  section  6  of  the  act  of  1912. — La  Motte  v.  United  States  (Okla.). 
256  Fed.  5,  12. 

(9)  Same.  Approval  and  Jurisdiction  of  court. — ^Under  the  provi- 
sions of  the  federal  statute,  requiring  the  approval  of  a  conveyance 
made  by  a  full-blood  Indian  heir,  such  approval  can  be  made  only  by 
the  county  court  of  the  county  of  which  the  deceased  was  a  resident, 
and  which  has  jurisdiction  of  his  estate;  it  can  not  be  approved  by  the 
court  of  another  county;  such  approval  would  be  unauthorized  and 
void.— BarUett  v.  Okla.  Oil  Co.  (Okla.),  218  Fed.  380,  390.  The  purpose 
of  that  provision  in  the  federal  statute,  requiring  the  conveyance  by  a 
full-blood  Indian  heir  of  a  deceased  allottee,  to  be  approved  by  the 
county  court  having  jurisdiction  of  the  settlement  of  the .  estate  of 
the  deceased  allottee,  under  the  penalty  of  being  declared  void  if  not 
so  approved,  was  to  prevent  imprudent  sales  by  this  class  of  Indians. — 
Okla.  Oil  Co.  v.  Bartlett  (Okla.),  236  Fed.  488,  149  C.  0.  A.  540.  Where 
the  minor  heirs  of  a  full-blood  Indian  allottee  resided  and  the  allotted 
land  was  situated  in  Okmulgee  county,  and  the  county  court  of  that 
county  had  plenary  Jurisdiction  of  the  persons  and  estates  of  such 
minors  at  all  times  after  that  date,  the  approval  of  such  court  of  a 
conveyance  of  such  lands  on  January  22,  1912,  made  under  the 
authority  of  section  9  of  the  act  of  May  27,  1908,  was  sufficient,  with- 
out the  further  approval  of  the  county  court  of  Wagoner  county,  which 
had  Jurisdiction  of  the  settlement  of  the  estate  of  said  allottee. — Harris 
V.  Bell  (Okla.),  250  Fed.  209,  214,  162  C.  C.  A.  345.  Where  the  federal 
statute  provides  that  "the  death  of  any  allottee  of  the  Five  Civilized 
Tribes  shall  operate  to  remove  all  restrictions  upon  the  alienation  of 
the  allottee's  land,  provided  that  no  conveyance  of  any  interest  of  any 
full-blood  Indian  heir  in  such  land  shall  be  not  valid  unless  approved 
by  the  court  having  Jurisdiction  of  the  estate  of  said  deceased  allottee," 
the  act  of  a  county  judge  in  approving  a  deed  under  such  provision  is 
merely  ministerial,  not  Judicial;  and  any  finding  made  by  such  court 
may  be  collaterally  attacked.— Bartlett  v.  Okla.  Oil  Co.  (Okla.),  218 
Fed.  380,  390.  The  royalties  and  proceeds  of  an  allotment  of  a  member 
of  the  Cherokee  tribe  of  Indians,  shown  by  the  enrollment  record  to 
be  a  minor,  are,  under  the  provisions  of  the  act  of  congress  of  May  27, 
1908,  subject  to  the  Jurisdiction  of  the  county  court  in  the  ezredse 
of  its  probate  Jurisdiction,  notwithstanding  the  fact  that  by  extrinsic 
evidence  it  may  be  shown  that  the  said  member  had  in  fact  attained 
his  majority. — Cochran  v.  Teehee,  40  Okla.  388,  138  Pac.  563.  The 
definition  of  minority,  contained  in  section  2,  of  the  act  of  congress 
of  May  27, 1908,  relating  to  the  Five  Civilized  Tribes,  and  the  provisions 
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of  section  6  of  the  same  act,  respecting  guardians,  committing  juris- 
diction to  the  local  probate  courts,  and  for  continued  overs  ,.it  by  the 
Secretary  of  the  Interior  and  his  representations,  show  that  congress 
did  not  intend  wholly  to  relinquish  its  care  for  such  Indians  and  their 
aUotments.— Barbre  v.  Hood  (Okla.),  228  Fed.  658,  660,  143  C.  G.  A.  180. 
Section  6  of  the  act  of  congress  of  May  27,  1908,  relating  to  the  Five 
Civilized  Tribes,  definitely  commits  the  persons  and  estates  of  minors 
to  the  state  probate  courts,  the  jurisdiction  intrusted  to  those  courts 
being  exclusive  of  that  of  other  tribunals. — Barbre  v.  Hood  (Okla.), 
228  Fed.  658,  661,  143  C.  G.  A.  180.  The  deed  of  a  full-blood  Creek 
Indian  woman  executed  April  24,  1907,  affecting  to  convey  land  allotted 
April  20,  1899,  to  her  deceased  husband  and  descending  to  her  as  his 
widow  and  aa  heir  of  their  son,  is  voidable,  if  not  conforming  to  the 
provisions  of  the  act  of  congress  whereby  no  conveyance  of  any 
interest  of  any  full-blood  Indian  heir  of  an  allottee  shall  be  valid  unless 
approved  by  the  court  having  Jurisdiction  of  the  settlement  of  the 
estate  of  the  deceased  allottee. — ^United  States  v.  Western  Inv.  Co. 
(Okla.),  226  Fed.  726,  728,  141  C.  C.  A.  482.  The  marriage  of  a  minor 
male  ward  member  of  the  Cherokee  tribe  of  Indians  of  less  than  one- 
half  Indian  blood,  does  not  of  itself  terminate  his  guardianship  as  to 
his  allotment  nor  abate  the  jurisdiction  of  the  county  court,  and  a 
guardian  under  such  jurisdiction  has  authority  to  make  a  sale  of  said 
minor's  allotted  lands. — ^Kirkpatrick  v.  Burgess,  29  Okla.  121,'  116  Pac. 
764.  A  minor  Indian  within  the  meaning  of  the  act  of  congress  of  May 
27,  1908,  includes  males  under  the  age  9f  twenty-one  y^rs  and  females 
under  the  age  of  eighteen  years,  and  the  marriage  of  such  a  minor  does 
not  confer  upon  him  or  her  authority  to  sell  his  or  her  allotted  lands 
independent  of  the  jurisdiction  and  supervision  of  the  probate  courts. — 
Jefferson  v.  Winkler,  26  Okla.  653,  110  Pac.  755.  A  guardianship  pro- 
ceeding pending  in  one  of  the  United  States  courts  of  the  Indian  Terri- 
tory at  the  time  of  admission  of  the  state  was  by  section  19  of  the 
enabling  act  (Act  June  16,  1906,  ch.  33,  35  Stats.  277)  and  section  23 
of  the  schedule  of  the  constitution,  transferred  to  the  county  court 
of  the  county  in  which  was  located  the  court  in  which  the  case  was 
pending.— Eaves  v.  Mullens,  25  Okla.  679,  107  Pac.  433. 

(10)  Removai  of  restrictions. — The  government,  acting  through  con- 
gress had  the  same  power  to  remove  the  restriction  upon  the  alienation 
of  Indian  lands  that  it  had  to  place  it  there  in  the  first  instance;  and  it 
had  power  to  change  the  manner  of  transferring  title  to  such  lands.— 
Egan  V.  McDonald,  36  S.  D.  92,  96,  153  N.  W.  915.  The  act  of  congress, 
removing  restrictions  upon  the  alienation  of  lands  of  certain  allottees, 
not  of  Indian  blood,  of  Indians,  "except  minors,"  authorized  a  freedman 
citizen  of  the  Creek  Nation  to  alienate  by  deed  her  surplus  allotment 
upon  attaining  her  majority,  though  a  minor  at  the  time  of  the  passage 
of  the  act.— Charles  v.  Thomburgh,  44  Okla.  379,  144  Pac.  1033;  Smith 
V.  Bell,  44  Okla.  370,  144  Pac.  1058.  All  restrictions  against  the  aliena- 
tion of  the  allotted  lands  of  a  minor  Creek  freedman,  except  minority. 
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were  removed  by  the  act  of  congress  of  May  27,  1908. — ^McKeever  y. 
Carter  (Okla.)>  157  Pac.  56.  Under  the  act  of  congress  of  1902,  the 
allotment  of  land  to  a  deceased  Indian  allottee  may  be  sold  by  his  heirs 
themselves,  if  adults;  and  by  the  guardians  of  the  heirs  where  the 
latter  are  minors;  this  act  removed  the  restriction  imposed  by  the 
act  of  1889.— Egan  v.  McDonald,  36  3.  D.  92,  96,  153  N.  W.  915.  Where 
a  Creek  Indian  dies  prior  to  allotment,  the  allotment  must  be  made 
under  section  28  of  the  Creek  Agreement,  as  amended  by  the  Supple- 
mental Creek  Agreement,  and  it  descends  to  his  heirs,  free  from  all 
restrictions,  both  as  to  the  homestead  and  surplus  but  where  the 
allottee  dies  after  the  certificate  of  allotment  has  been  issued,  but 
before  patent,  the  homestead  descends  free  from  restrictions,  but  the 
surplus  is  restricted. — Oates  v.  Freeman,  67  Okla.  449,  467,  157  Pac.  74. 
By  reason  of  the  act  of  congress  of  May  27, 1908,  the  restrictions  on  the 
alienation  of  the  allotments  of  minor  freedmen  and  minor  Indians  of 
the  Creek  tribe  of  Indians,  having  less  than  half  Indian  blood,  are 
removed,  and  allotments  of  such  allottees  may  be  sold  under  the  order 
and  supervision  of  the  probate  courts  of  the  state  of  Oklahoma. — 
Jefferson  v.  Winkler,  26  Okla.  653, 110  Paa  755.  Under  section  9  of  the 
act  of  congress  of  May  27,  1908,  the  death  of  an  allottee  of  the  Five 
Civilized  Tribes  operated  to  remove  all  restrictions  upon  the  alienation 
of  such  allottee's  lands,  and  the  proviso  of  said  section  "that  no  con- 
veyance of  any  interest  of  any  full-blood  Indian  heir  in  such  land  shall 
be  valid  unless  approved  by  the  court  having  jurisdiction  of  the 
settlement  of  .the  estate  of  such  allottee,"  Imposed  merely  a  personal 
restriction  on  the  full-blood  Indian  heirs  similar  to  the  disability  of  a 
minor  to  sell  his  lands.— King  v.  Mitchell  (Okla.),  171  Pac.  725,  726. 
Following  Stout  V.  Simpson,  34  Okla.  129,  124  Pac.  754,  it  is  held  that 
under  the  act  of  congress  of  March  8,  1903,  providing  that  the  home- 
stead "shall  be  Inalienable  during  the  lifetime  of  the  allottee,  not 
exceeding  twenty-one  years  from  the  date  of  the  deed  for  the  allotment," 
death  removes  all  restrictions  Imposed  by  the  Original  Seminole 
Agreement  upon  the  alienation  of  the  tract  of  40  acres  designated  as 
a  homestead. — Lula,  Seminole  Roll  No.  908  y.  Powell  (Okla.),  166  Pac. 
1050,  1052. 

(11)  Marketable  title. — ^Where  the  concrete  question  presented  to  a 
court  is  only  one  of  marketable  title  to  Indian  lands,  the  title  to  such 
lands  is  not  a  marketable  title,  if  such  title  is  not  free  from  reasonable 
doubt,  as  where  patents  thereto  do  not  show  whether  they  were  issued 
under  the  act  of  1875  or  the  act  of  1884,  thereby  raising  a  doubt  as  to 
the  period  of  restriction  upon  the  power  of  alienation. — ^Robinson  v. 
Steele,  95  Wash.  154, 159,  163  Pac.  486.  A  restriction,  in  a  trust  patent 
to  an  Indian  allottee,  upon  the  alienation  of  the  land  for  a  period  of 
25  years,  imposed  by  the  act  of  congress  of  1889,  was  binding  not  upon 
the  allottee  alone  but  also  upon  his  heirs;  such  restrictlcm  runs  with 
the  land;  but  the  subsequent  act  of  congress,  of  1902,  removed  such 
restriction,  so  that  an  adult  heir  of  a  deceased  Indian  allottee  could 
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conyey  a  merchantable  title  to  the  land. — ^Egan  y.  McDonald,  36  S.  D. 
92,  97,  153  N.  W.  916. 

(12)  Probate  attorney. — ^The  grant  of  authority  conferred  upon  the 
probate  attorney  in  relation  to  property  and  interests  of  minor  allottees 
comes  from  congress,  and  necessarily  Includes  the  right  of  appeal; 
and  the  state  courts  haying  accepted  the  jurisdiction  of  cases  of  such 
minor  allottees,  they  can  not  require  the  probate  attorney  to  furnish 
an  appeal  bond  as  a  condition  precedent  to  the  prosecution  of  an 
appeal,  for  the  reason  that  congress  has  not  required  it — In  re 
Hickory's  Guardianship  (Okla.),  182  Pac.  233,  235.  Under  the  authority 
of  the  act  of  congress  approyed  May  27,  1908,  the  probate  attorney 
may  "go  to  the  further  extent  of  prosecuting  any  necessary  remedy 

...  to  preserye  the  property  and  protect  the  interest  of  minor 
allottees,"  and  under  the  power  thus  granted  the  right  of  appeal  is 
carried,  and  this  power  is  greater  than  that  of  the  guardian,  so  that 
where  there  is  a  conflict  the  power  of  the  probate  attorney  must 
preyail,  and  he  may  exercise  the  right  of  appeal  without  regard  to 
whether  the  guardian  consents  or  not. — In  re  Hickory's  Quardlanship 
(Okla.),  182  Pac.  233,  234.  Full  and  complete  powers  to  preserye  and 
protect  estates  of  minor  allottees  under  the  act  of  congress,  approyed 
May  27,  1908,  necessarily  means  that  all  legal  issues  raised  by  the 
probate  attorney  must  be  determined  and  passed  upon  in  the  trial 
and  appellate  courtd  before  any  judgment  affecting  the  Interest  of  any 
minor  allottee,  whom  it  Is  his  duty  to  represent,  shall  become  efFectlye. 
--In  re  Hickory's  Guardianship  (Okla.),  182  Pac.  233,  235.  In  prose- 
cuting appeals  the  probate  attorney  must  follow  the  necessary  proce- 
dure, but  the  right  of  appeal  can  not  be  denied  him  by  any  condition 
precedent  not  required  by  congress. — ^In  re  Hickory's  Guardianship 
(Okla.),  182  Pac.  233,  286. 

8.  Control  of  property,  support,  maintenance,  and  custody  of  ward. 

(1)  Control  of  property^ — Guardianship  by  nature  extends  only  to 
the  custody  of  the  person  of  the  ward,  and  not  to  his  property.  To 
entitle  a  guardian  to  manage  the  property  of  his  ward,  he  must  be  duly 
appointed  by  some  competent  authority. — ^Kendall  y.  Miller,  9  Cal.  591, 
592.  The  property  of  the  ward  is  in  custody  of  the  law,  and  is  not 
subject  to  attachment  or  execution.  His  estate  is  administered  under 
the  direction  of  the  county  court;  the  powers  and  duties  of  the  guardian 
in  the  management  of  the  estate  and  the  payment  of  debts  being 
specified  by  the  statute.— -Sturgis  y.  Sturgls,  51  Or.  10, 131  Am.  St.  Rep. 
724,  15  L.  R.  A.  (N.  S.)  1034,  93  Pac.  696,  700.  Neither  a  guardian  nor 
his  grantee  can  set  up  possession  to,  or  title  in,  land  adverse  to  the 
ward. — ^Lono  y.  Phillips,  5  Haw.  357,  358.  A  general  guardian  of  the 
estate  of  a  minor  is  entitled  to  the  exclusiye  possession,  together  with 
the  care  and  management  of  the  estate  of  such  minor  committed  to  his 
trust,  which  can  not  be  limited  by  order  of  court  as  to  its  custody,  and 
where,  on  annual  settlement,  the  court  found  the  amount  due  such 
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minor  and  ordered  the  same  paid  by  said  guardian  to  the  clerk  of  the 
court,  that  part  of  the  order  to  make  such  payment  is  void. — In  re 
Bolin's  Estate,  22  Okla.  851,  98  Pac.  934.  It  was  the  duty  of  the  guard- 
ian, as  trustee  of  the  investment  fund,  to  retain  absolute  control 
thereof,  and  to  withdraw  the  money  from  the  bank  upon  the  slightest 
indication  of  danger  or  loss.  He  can  not  perform  his  duty  promptly 
if  he  is  clogged  by  the  necessity  of  procuring  the  concurrent  action  of 
other  persons.— Estate  of  Wood,  159  Cal.  466,  36  L.  R.  A.  (N.  S.)  252, 
114  Pac.  992.  Where  there  was  a  relinquishment  of  control  over  the 
permanent  investment  by  the  guardian  by  leaving  the  bank  book  in  the 
control  of  a  surety  company  which  was  the  sole  surety  on  the  guard- 
ian's bond,  so  that  the  guardian  could  make  no  draft  upon  the  fund 
without  its  consent,  the  guardian  thereby  became  a  guarantor  of  the 
fund,  irrespective  of  his  motive  or  of  whether  his  surrender  of  control 
was  the  cause  of  the  loss  of  the  fund.  Where  the  loss  occurred 
through  failure  of  the  bank,  the  court  will  not  inquire,  in  determining 
the  liability  of  the  guardian,  whether  such  loss  was  due  to  his  abdica- 
tion of  control  of  the  Investment. — ^Estate  of  Wood,  159  Cal.  466,  36 
L.  R.  A.  (N.  S.)  252,  114  Pac.  992.  It  is  held  that  if  it  be  desired  to 
provide  some  method  by  which  a  surety  company  may  have  some 
control  of  a  trust  fund  as  to  which  it  has  merely  become  surety  for 
an  officer  of  the  court,  such  as  a  guardian  or  administrator,  to  whom 
the  court  has  given  such  fund  in  charge,  the  method  must  be  provided 
by  the  legislative  department  of  the  government;  for  the  law,  as  it 
now  stands  in  this  state,  does  not  authorize  it. — ^Estate  of  Wood,  159 
Cal.  466,  36  L.  R.  A.  (N.  S.)  252,  114  Pac.  992.  Under  the  Oklahoma 
statutes  a  special  guardian  has  power  over  the  property  of  his  ward 
"unless  otherwise  ordered,"  and  it  seems  that  such  guardian  has 
power  to  sell  the  land  of  his  ward  pursuant  to  an  order  of  the  county 
court  in  probate.— Baker  v.  Cureton,  49  Okla.  15,  150  Pac.  1090,  1098. 

(2)  Support  and  maintenance. — An  allowance  may  be  made  to  the 
mother  of  minor  children  for  their  maintenance  during  the  time  when 
there  were  no  letters  of  guardianship  upon  their  estates.  But  she  is 
chargeable,  in  equity,  as  a  quasi-guardlan  or  trustee  of  their  estates, 
and  the  accounting  must  be  deemed  in  the  nature  of  an  accounting  in 
equity,  and  be  determined  upon  equitable  principles.  The  rule  in 
equity  is,  that,  where  an  infant  has  property  of  his  own,  and  his 
father  is  dead,  or  is  not  able  to  support  him,  he  may  be  maintained  and 
educated  out  of  the  income  of  property  absolutely  his  own,  by  the 
person  in  whose  hands  the  property  is  held;  and  a  court  of  equity 
will  allow  all  payments  made  for  this  purpose,  which  appear  upon 
investigation  to  have  been  reasonable  and  proper.  Where  the  income 
is  insufficient  for  the  maintenance  and  education  of  a  child,  equity 
will  break  into  the  principle.  A  mother  will  be  allowed,  in  equity, 
for  the  past  maintenance  of  her  children  after  the  death  of  the 
father,  out  of  the  estate  of  the  children,  though  she  has  a  separate 
estate.    The  criterion  for  determining  whether  a  past  maintenance 
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should  be  allowed  is,  whether  a  court  of  chancery  would  have  author- 
ized it  in  advance.— Estate  of  Belsel,  110  Cal.  267,  40  Pac.  961,  42  Pac. 
819.  A  fkmily  of  children,  under  ordinary  circumstances,  should  be 
kept  under  the  care  and  nurture  of  their  mother,  if  possible.  But 
when  this  is  done,  it  is  exceedingly  difficult  to  have  accurate  accounts 
kept,  showing  the  precise  expense  on  account  of  each  child;  and  it  is 
customary  to  apply  to  the  court  for  an  order  fixing  a  lump  sum  by  the 
week,  month,  or  by  the  year,  which  is  to  be  allowed  and  paid  to  the 
mother  for  such  maintenance.  This  is  perhaps  the  better  method, 
as  it  serves  as  a  protection  to  the  guardian  against  a  subsequent 
revision  of  his  conduct,  and  also,  to  some  extent,  as  a  protection  to 
the  children  against  excessive  payments.  It  also  avoids  the  great 
expense  that  would  be  involved  in  the  keeping  of  separate  accounts 
of  supplies  furnished  to  each  child.  To  do  this,  a  previous  order  of 
the  court  is  not  necessary.— Estate  of  Boyes,  161  Cal.  143,  90  Pac.  464, 
469.  It  is  the  duty  of  a  guardian  to  see  to  it  that  his  ward  is  suitably 
maintained,  and,  upon  proper  application  therefor,  the  county  court 
may,  and  will,  authorize  the  use  of  the  principal  of  his  ward's  funds, 
as  well  as  the  income  thereof,  if  necessary,  for  that  purpose.  The 
usual,  and  no  doubt  better,  practice  is  to  obtain  an  order  authorizing 
the  expenditure,  and,  as  a  general  rule,  the  guardian  can  not  encroach 
upon  the  principal  without  such  order.  But  it  is  believed  this  rule  is 
not  inflexible,  so  that,  if  the  income  is  not  sufilcient,  and  the  ward's 
welfare  requires  it,  the  court  may  resort  to  the  principal  and  if  he 
has  in  fact  used  a  part  of  it  for  the  support  and  maintenance  of  his 
ward  without  authority  of  the  court,  it  may,  and  will  in  a  proper  case, 
ratify  such  expenditure.  If,  however,  he  has  taken  this  responsibility, 
he  is  required  to  make  out  as  clear  a  case  to  obtain  the  order  ratifying 
the  expenditure  as  if  he  had  applied  for  authority  in  advance.  The 
true  criterion  in  such  case  would  seem  to  be  whether  the  court  would 
have  antecedently  authorized  the  expenditure. — Cutting  v.  Scherzinger, 
40  Or.  363,  68  Pac.  393,  396.  A  reasonable  amount  should  be  allowed 
to  a  guardian  for  the  maintenance  of  his  ward,  but  if  he,  without  the 
approval  of  the  Judge,  spends  more  than  the  Income  on  the  maintenance 
of  his  ward,  he  does  so  at  his  peril. — Guardianship  of  Kalu,  17  Haw.  617, 
618.  After  payment  of  the  ward's  debts,  the  balance  is  the  principal, 
which  must  be  invested  by  the  guardian,  and  the  income  and  profits 
accruing  from  it  are  all  that  the  guardian  may  expend  for  the  mainte- 
nance of  his  ward.  He  can  not  break  into  the  principal,  for  such 
purpose,  without  authority  of  the  court. — Guardianship  of  Duncan, 
3  Haw.  ^3,  644.  If  there  is  no  proof  of  a  regular  allowance  made  to 
a  guardian  for  the  maintenance  of  his  ward,  and  it  appears  that  pay- 
ments were  made  at  irregular  intervals,  as  necessity  required,  the 
guardian's  estate  can  not,  upon  an  accounting  by  the  executor  of  the 
deceased  guardian,  be  allowed  a  lump  sum  for  further  payments  not 
shown  to  have  been  made. — Guardianship  of  Hoare,  14  Haw.  443,  447. 
A  probate  Judge  has  power  to  order  a  guardian  to  increase  his  ward's 
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allowance. — GnardiaiiBblp  of  Kapukinl,  12  Haw.  22,  27.  Guardian  can 
not  subject  interest  In  ward's  estate  to  tatter's  maintenance  without 
leave  of  court. — ^Los  Angeles  County  y.  Winans,  13  Cal.  App.  234,  109 
Pac.  640.  Orders  made  by  the  guardianship  court,  from  time  to  time, 
for  the  withdrawal  of  funds  from  the  possession  of  the  administrator 
for  the  support  of  the  wards  do  not  indicate  any  knowledge  on  the 
part  of  the  court  that  the  guardian  had  made  any  permanent  deposit  of 
the  funds,  nor  Imply  any  ratiflcation  of  the  same  or  of  the  mode  of  the 
control  thereof.— Estote  of  Wood,  159  Cal.  466,  36  L.  R.  A.  (N.  S.)  252, 
114  Pac.  992.  A  guardian  of  the  person  and  estate  of  an  infant  is 
under  no  legal  duty  to  furnish  supplies  to  the  ward  out  of  property 
other  than  that  belonging  to  the  estate  of  the  ward,  which  is  under 
his  control  and  subject  to  be  applied  to  that  purpose. — ^In  re  Harris 
(Wupperman  v.  Lyon),  17  Ariz.  405,  409,  153  Pac.  422.  A  guardian  of 
the  estate  of  a  minor,  when  another  is  guardian  of  the  person,  is  not 
charged  with  the  duty  of  furnishing  the  ward  with  necessaries  suitable 
to  his  or  her  station  of  life. — In  re  Harris,  Wupperman  v.  Lyon,  17 
Aris.  405,  409,  163  Pac.  422.  If  a  father,  duly  appointed  guardian  for 
his  minor  children.  Is  unable  to  support  and  educate  them,  but  they 
have  property,  the  income  of  which  will  do  so,  he  may  under  the 
direction  of  the  county  court  apply  such  income  to  that  purpose,  but 
in  no  case  should  he  create  a  lien  against  their  estate,  or  fix  a  charge 
against  the  proceeds  of  a  sale  thereof,  in  the  absence  of  a  specific 
authorization  therefor  by  the  county  court — J.  H.  Cox  ft  Co.  t.  Fisher 
(Okla.),  161  Pac.  171;  Donnell  v.  Dansby,  68  Okla.  165,  159  Pac.  317.  A 
father  may  apply  the  income  of  children  to  their  support  as  directed 
by  the  county  court — Donnell  y.  Dansby,  58  Okla.  166,  169  Pac.  817. 

REFERENCES. 
Maintenance  of  ward.    See  note  1  L.  R.  A.  804,  305. 

(3)  Contract  for  support — ^The  guardian  may  make  a  contract  for 
the  support  of  his  wards  without  the  sanction  of  the  court;  and  if  it 
is  for  a  reasonable  amount  the  court  should  allow  him  credit  therefor 
in  his  account  Guardians  are  not  always  men  of  great  efficiency 
in  the  matter  of  bookkeeping,  and  the  estates  are  not  always  of 
sufficient  amount  to  justify*  an  elaborate  system  of  accounts.  In  cases 
where  such  a  contract  is  made  without  the  order  of  the  court,  it  is 
a  sufficient  itemization  to  state,  in  the  report  accompanying  the  account, 
or  elsewhere  in  the  account  the  particulars  of  the  contract  or  agree- 
ment made  to  secure  due  maintenance  of  the  ward,  and  to  state  in  the 
account  proper  the  sums  paid  in  pursuance  thereof;  though  it  would 
be  the  duty  of  the  court  to  scrutinize  the  contract  or  arrangement 
whereby  the  money  was  applied  to  maintenance,  and  to  see  to  it  that 
it  was  just  and  fair,  and  that  the  sum  for  which  credit  was  claimed 
did  not  exceed  the  sum  paid  in  pursuance  of  the  agreement  If  the 
guardian  acted  in  good  faith,  and  the  contract  was  fair  and  just  the 
fact  that  the  precise  expense  for  each  child  was  not  separately  pro- 
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Tided  for  by  the  arrangement  made,  or  was  not  shown  in  the  account, 
would  not,  of  itself,  deprive  the  guardian  of  the  right  to  credit  for 
money  actually  paid  or  applied  to  the  support  of  the  ward. — Estate  of 
Boyes,  151  Cal.  143,  90  Pac.  454,  459.  In  view  of  the  provision  of 
section  208  of  the  Civil  Code  of  California,  that  a  "parent  is  not  bound 
to  compensate  the  other  parent,  or  a  relative,  for  the  voluntary  support 
of  his  child,  without  an  Ugreement  for  compensation,"  the  acquiescence 
of  a  father  in  the  voluntary  support  of  his  child  by  its  grandparents 
can  not  be  construed  as  a  willful  failure  by  him  to  support  it,  within 
the  meaning  of  subdivision  4  of  section  246  of  that  code. — Matter  of 
Forrester,  162  Cal.  493,  123  Pac.  283.  Where  a  person  agreed,  for  a 
stated  amount  per  week,  to  board  and  care  for  a  ward,  and  the  bill 
for  compensation  at  such  rate  was  presented  each  month  for  several 
years  to  the  guardian,  which  the  latter  paid,  but  the  ward  finally  died, 
and  an  administrator  was  appointed  for  his  estate,  whereupon  a 
demand  was  filed  against  the  administrator  for  additional  compensa- 
tion, such  promisor  was  held  to  be  estopped  from  claiming  that  an 
increased  rate  had  been  agreed  upon,  or  that  he  was  entitled  to  recover 
more  because  the  services  rendered  were  worth  more  than  the  contract 
price. — ^Burhardt's  Estate,  In  re  Weaver  v.  Skinner,  103  Kan.  97 
172  Pac.  1024. 

(4)  Support  of  abandoned  child. — ^While  a  father,  who  has  aban- 
doned a  child,  may  be  deprived  of  its  custody  by  a  summary  proceed- 
ing in  guardianship,  he  can  not  be  compelled  to  compensate  the  guard- 
ian for  the  support  of  such  child.  A  parent  who  has  been  deprived 
of  the  custody  of  his  child  by  such  a  summary  proceeding  is  no  longer 
liable  for  its  support,  and,  aside  from  the  cases  of  divorce,  and  actions 
between  the  parents  in  regard  to  the  custody  of  children,  there  is  no 
other  case  in  which  the  court  has  power  to  deprive  the  parent  of  his 
authority,  and  yet  hold  him  liable  for  the  support  of  his  child,  except 
under  a  statute  providing  that  a  civil  action  may  be  brought  by  a  child, 
or  certain  relatives,  against  the  parent  for  abuse  of  parental  authority, 
in  which  the  duty  of  support  may  be  enforced. — In  re  Ross,  6  Cal.  App. 
597,  92  Pac.  671,  672. 

(5)  Custody  of  ward.  Access. — ^When  a  court  of  competent  juris- 
diction appoints  a  guardian  of  the  person  of  a  minor,  such  minor 
becomes  a  ward  of  the  court,  and  the  guardian  is,  in  efFect,  an  arm  of 
the  court,  and  is  subject  to  the  control  of  the  court  in  the  discharge 
of  his  duties  as  such  guardian.  Such  court  has  authority  to  control 
and  direct  the  guardian  in  the  performance  of  his  trust  so  as  to  insure 
the  proper  care  of  the  infant.  Hence,  although  a  guardian  has  been 
appointed  for  an  infant  abandoned  by  its  father,  it  is  not  an  abuse  of 
discretion  for  the  court  to  allow  the  father  access  to  the  child,  where 
he  is  a  fit  and  proper  person* — ^In  re  Rosb»  6  Cal.  App.  697,  92  Pac 
671,  672. 
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4.  Duties  and  powers  of  guardians, 

(1)  In  general. — It  1b  a  recognized  principle  that  statutory  guardians 
have  an  authority  coupled  with  an  interest,  not  a  bare  authority;  and 
it  is  not  within  the  power  of  the  legislature  to  take  the  estate  of 
minors  out  of  the  hands  of  their  guardian,  and  to  withdraw  it  from 
the  control  of  the  probate  court,  by  authorizing  another  party  to 
dispose  thereof.  Such  an  act  would  be  judicial  and  not  legislative  in  its 
character,  and  for  that  reason  would  be  unconstitutional. — Lincoln  v. 
Alexander,  52  Cal.  482,  486,  28  Am.  Rep.  639.  If  the  court  does  not 
specially  appoint  a  guardian  ad  litem  for  a  particular  action,  it  is  the 
duty  of  the  general  guardian  to  appear  for  his  ward. — Gronfler  v.  Puy- 
mirol,  19  Cal.  629,  632.  Under  statutes,  as  well  as  at  common  law,  the 
guardian  has  the  right  to  the  custody  and  control  of  his  ward's  estate, 
and  the  court  has  no  power  to  interfere  with  a  guardian's  custody  and 
general  management  of  his  ward's  property,  except,  of  course,  for 
conduct  authorizing  suspension  or  removal. — De  Greayer  v.  Superior 
Court,  117  Cal.  640,  59  Am.  8t.  Rep.  220,  49  Pac.  983,  984.  A  stotute 
which  provides  a  mode  of  determining  the  abuse  of  parental  authority 
is  not  a  limitation  upon  the  authority  of  the  superior  court  to  appoint 
a  guardian  or  petition  to  that  court. — ^Ex  parte  Miller,  109  Cal.  643,  42 
Pac.  428.  A  guardian  is  not  remiss  in  his  duty  by  failing  to  apply 
for  a  family  allowance  from  the  estate  of  the  ward's  deceased  father 
for  their  support;  and  where  the  entire  estate  of  the  wards  in  the 
hands  of  the  guardian  consisted  of  a  certain  sum  of  money  due  each 
ward,  derived  from  the  life-insurance  policy  on  the  life  of  the  father, 
the  fact  that  the  guardian  failed  to  procure  an  order  for  family  allow- 
ance will  not  prevent  him,  as  guardian,  from  being  allowed  credit  for 
payment  out  of  the  insurance-money  for  the  support  of  his  wards. — 
E:state  of  Boyes,  151  Cal.  143,  90  Pac.  454,  456.  A  guardian  should  fol- 
low the  directions  of  the  statute,  and  make  the  accounts  and  reports 
therein  required  of  him.  His  own  safety,  the  requirements  of  business 
prudence,  and  the  welfare  of  the  ward  and  his  estate,  demand  this. 
The  statute,  however,  does  not  require  annual  accounts  of  guardians, 
but  it  would  be  better  for  all  concerned  if  so  made.  At  the  same  time, 
it  can  not  be  said  that  a  failure  to  comply  strictly  with  the  statute,  or 
neglect  to  render  accounts  with  some  regularity  and  promptness, 
necessarily  Imposes  punitive  responsibility  upon  the  guardian.  If  there 
be  loss  to  the  estate,  the  question  of  the  guardian's  liability  therefor 
depends  much  upon  the  circumstances  under  which  the  loss  occurred. 
—Curtis  V.  Devoe,  121  Cal.  468,  53  Pac.  936,  938.  The  guardian  of  an 
infant  appointed  by  the  probate  court  is  not  a  trustee  of  an  express 
trust.— Fox  V.  Minor,  32  Cal.  Ill,  117,  91  Am.  Dec.  666.  One  who 
accepts  an  appointment  as  guardian,  and  takes  charge  of  the  ward's 
estate,  places  himself  within  the  Jurisdiction  of  the  court,  becomes  an 
officer  of  the  court,  is  answerable  to  it  for  the  faithful  performance  of 
his  trust,  and  is  forever  afterward  estopped  by  the  record  from  denying 
his  accountability.— Fox  v.  Minor,  32  Cal.  Ill,  119,  91  Am.  Dec.  566.    A 
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guardian  who  makes  a  loan  of  his  ward's  funds,  must  exercise  a  greater 
degree  of  care,  where  he  acts  on  his  own  responsibility  than  where 
he  makes  one  at  the  direction  of  the  court. — In  re  Allard  Guardianship, 
49  Mont.  219,  141  Pac.  661.  If  a  general  guardian  has  been  appointed 
and  has  qualified,  it  is  his  duty  to  sue  for  and  to  receive  all  debts  due 
to  his  ward,  and  to  appear  for  and  to  represent  him  in  all  legal  pro- 
ceedings, unless  another  person  is  appointed  for  that  purpose  as 
guardian  ad  litem  or  next  friend. — ^Brewer  v.  Ferryman  (Okla.),  162 
Pac.  791.  Where  a  note  was  given  to  a  guardian,  for  the  money  of 
the  ward  lent  by  such  guardian,  and  the  guardian  accepts  in  satisfac- 
tion of  the  note  the  full  amount,  principal  and  interest,  for  which  the 
makers  are  then  obligated,  at  a  time  prior  to  the  maturity  of  the  note 
according  to  its  tenor,  his  act  does  not,  under  the  Oklahoma  statute, 
constitute  a  compounding  of  the  debt,  and  the  approval  of  his  act 
by  the  county  judge  is  not  required. — Mason  v.  Ackley,  62  Okla.  157, 
152  Pac.  846;  Mason  v.  Evans,  52  Okla.  481,  153  Pac.  133.  If  the  guard- 
ian has  lent  the  money  of  his  ward,  such  loan  being  evlden<5ed  by  a 
promissory  note  payable  to  the  guardian,  the  latter  may  collect  it;  and 
if  the  note  is  secured  by  a  mortgage,  the  guardian  has  power,  without 
the  intervention  of  the  county  court,  to  release  and  discharge  the 
mortgage. — Mason  v.  Ackley,  52  Okla.  157,  152  Pac.  846;  Mason  v. 
Evans,  52  Okla.  481,  153  Pac.  133.  Where  the  statute  requires  a  guard- 
ian to  receive  all  debts  due  to  his  ward,  the  word  "due"  covers  liabilities 
matured  and  unmatured;  it  imports  simply  existing  obligations,  whether 
the  time  for  payment  has  arrived  or  not — Mason  v.  Ackley,  52  Okla. 
157, 152  Pac.  846.  Where  a  purchaser  in  good  faith  at  a  void  guardian's 
sale  pays  the  purchase  price  thereof  to  the  guardian,  the  latter  holds 
the  money  as  a  trust  fund  for  the  use  and  benefit  of  the  purchaser;  it 
does  not  belong  to  the  ward;  and  where  the  title  to  the  property  fails 
on  account  of  the  proceedings  being  void,  it  is  the  duty  of  the  guardian 
to  refund  the  money  to  the  purchaser;  if  any  party,  with  knowledge 
of  the  trust,  receives  any  part  of  such  money  he  acquires  no  title  to 
the  fund  as  against  the  true  owner;  he  is  properly  made  a  party 
defendant  in  an  action  to  quiet  title  to  the  property;  and  an  action  to 
recover  such  part  of  the  money  so  received  will  lie  in  favor  of  the 
true  owner  against  the  party  to  whom  such  part  of  the  fund  was  trans- 
ferred contrary  to  the  trust. — Brook  v.  Wertz  (Okla.),  160  Pac.  903. 

REFERENCES. 

Common-law  powers  of  guardians. — See  note  89  Am.  St.  Rep.  257,  316. 
Right  of  guardian  to  remove  incompetent  or  infant  from  the  state. — 
See  note  58  L.  R.  A.  931-937. 

(2)  Power  of  guardian  as  to  contracts. — A  guardian,  in  making  con- 
tracts relating  to  the  estates  of  his  wards,  can  bind  himself  only,  and 
can  bind  neither  his  wards  personally  nor  their  estates. — Shepard  v. 
Hanson,  9  N.  D.  249,  83  N.  W.  20.  The  guardian  of  minor  heirs  has 
no  power  to  bind  them  by  a  contract  that  they  shall  pay  a  certain  por- 
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tion  of  the  Indebtednesfl  of  the  estate. — ^Luck  y.  Patterson,  2  Colo.  App. 
306,  30  Pac.  263,  254.  A  guardian's  deed  made  without  any  order  or 
authority  firom  any  court  is  a  nullity. — Palmer  y.  Abrahams,  55  Wash. 
352,  104  Pac.  649.  A  guardian  can  not  make  a  contract  which  will  bind 
the  person  or  estate  of  his  ward  unless  authorized  by  a  court  of  com- 
petent jurisdiction.— William  Cameron  &  Co.  v.  Yarby  (Okla.),  175 
Pac.  206.  The  addition  of  an  official  character  to  the  signature  of  a 
guardian,  executor,  etc..  In  executing  written  contracts  and  obligations 
has  no  significance,  and  operates  merely  to  identify  the  person;  It 
does  not  limit  or  qualify  the  liability. — ^Jones  y.  Johnson  (Okla.),  178 
Pac.  984,  985.  A  guardian  is  without  power  to  make  a  contract,  how- 
ever beneficial  to  the  ward,  that  is  binding  on  the  ward  or  the  ward's 
estate;  such  contracts  made  by  him  impose  a  liability  upon  himself 
personally,  and  such  security  as  he  has  from  loss  lies  only  in  his  right 
to  charge  the  expenditure  to  the  ward's  estate  in  his  account — ^Jones 
y.  Johnson  (Okla.),  178  Pac.  984,  985. 

REFERENCES. 

Power  of  guardian  to  compromise  or  settle  claims  of  ward. — See 
note  1  L.  R.  A.  305. 

(3)  Same.  Contracts  with  Indians. — ^A  contract  entered  into  subse- 
quent to  the  passage  of  the  Curtis  bill  (act  of  congress  of  June  28, 1898, 
chap.  617,  80  Stat.  495)  and  prior  to  the  Creek  Treaty  of  1901  (act  of 
congress  of  March  1,  1901,  chap.  676,  31  Stat.  861)  purporting  to  bind 
certain  infants  for  the  purchase  price  of  improvements  upon  lands  in 
the  Creek  nation  taken  by  them  as  allotments,  executed  by  their 
natural  guardian,  who  did  not  submit  himself  or  his  actions  to  a  court 
having  jurisdiction,  is  void  as  to  such  infants. — ^Beck  v.  Jackson,  23 
Okla.  812,  101  Pac.  1109.  A  minor  allottee  of  the  Five  Civilized  Tribes 
is  not  bound  by  a  contract  entered  into  by  his  guardian  during  the 
ward's  minority  affecting  the  minor's  lands  or  the  proceeds  therefrom. 
—Southern  Surety  Co.  v.  Lephew  (Okla.),  173  Pac  438. 

(4)  Sale  of  minor's  Interest  not  valid  unless  made,  how. — A  guard- 
ian's sale  of  the  real  estate  of  a  minor,  whether  Indian  or  not,  could 
only  be  made  In  1912,  In  conformity  with  the  probate  laws  of  the  state, 
and  such  a  sale  made  otherwise,  although  approved  by  the  county 
court  having  jurisdiction  of  the  minor's  estate.  Is  absolutely  void. — 
McCoy  V.  Mayo  (Okla.),  174  Pac.  491,  494.  The  approval  of  the  Secre- 
tary of  the  Interior  was  not  necessary  to  the  validity  of  a  guardian's 
deed  to  the  interest  of  a  minor  in  the  lands  of  his  full-blood  Creek 
Indian  mother,  executed  October  10,  1911,  where  the  mother  died  about 
February  21,  1911,  and  it  did  not  appear  that  the  minor  was  of  full 
blood. — ^MofFer  v.  Jones  (Okla.),  169  Pac.  652,  654.  A  contract  of  sale, 
made  by  the  guardian  of  a  Cherokee  Indian  minor  prior  to  statehood, 
but  after  the  approval  of  the  act  of  congress  of  April  26,  1906,  and 
prior  to  that  of  May  27,  1908,  of  inherited  lands  allotted  to  his  father, 
there  being  adult  heirs,  and  without  an  order  of  court  "made  upon 
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petition  filed  by  the  guardian/'  was  T(^d. — ^Talley  y.  Burgess,  46  Okla. 
550,  149  Pac.  120,  121.  After  the  passage  of  the  act  of  congress  of 
April  26,  1906,  and  prior  to  the  passage  of  the  act  of  May  27,  1908,  it  is 
held  upon  the  authority  of  Brader  ▼.  James,  154  Pac.  560,  that  when 
there  are  both  adult  and  minor  heirs,  a  valid  sale  of  the  Interest  of 
the  minor  heir  in  the  portion  of  the  allotment  designated  as  a  home- 
stead can  be  made  only  upon  the  condition  and  in  the  manner  pre- 
scribed in  section  22,  of  the  act  of  April  26,  1906. — Lula,  Seminole  Roll 
No.  908  V.  Powell  (Okla.),  166  Pac.  1050,  1052.  The  county  court  Is 
absolutely  without  jurisdiction  to  authorize  a  sale  of  a  minor's  real 
estate  for  part  cash  and  part  exchange  of  property,  and  such  a  sale 
is  void  although  otherwise  in  strict  conformity  with  the  probate  laws 
of  this  state.— McCoy  ▼.  Mayo  (Okla.),  174  Pac.  491,  494.  An  order  of 
court  authorizing  a  guardian  to  expend  a  specific  sum  of  money  for 
improvements  does  not  authorize  the  guardian  to  make  a  contract 
which  shall  bind  his  ward,  or  his  ward's  estate,  for  materials  furnished, 
such  as  will  hold  the  ward  or  his  estate  liable  at  the  Instance,  of  the 
furnishing  party.— William  Cameron  &  Co.  v.  Tarby  (Okla.),  175  Pac 
206,  207. 

REFERENCES. 

Common-law  i>owers  of  guardian. — See  note  89  Am.  St.  Rep.  257. 

(5)  Power  of  guardian  to  assign  appropriation  made  for  ward  by 
probate  court. — Where  an  estate  Is  In  the  hands  of  a  probate  court 
which  makes  an  appropriation  of  a  part  thereof  to  the  immediate  use 
of  Infant  wards,  by  an  order  directing  the  executors  to  pay  to  the 
mother  of  such  wards,  as  guardian,  a  said  sum  of  money,  such  order  is 
an  appropriation,  which  the  guardian  may  assign,  without  leave  of  the 
probate  court,  and  the  assignee  may  maintain  an  action  aganist  the 
executor  to  recover  the  money. — Schmidt  v.  Wieland,  35  Cal.  343. 

REFERENCES. 

Right  of  guardian  to  surrender  policy  In  favor  of  ward. — See  note 
35  U  R.  A.  (N.  S.)  1123. 

6.  Rights  and  powers  of  guardians. 

(1)  In  general. — ^A  guardian  of  a  minor  does  not,  like  executors  and 
administrators,  who  hold  the  legal  title  of  decedents  to  the  personal 
estate  for  the  benefit  of  creditors  and  distributees,  hold  che  legal  title 
to  any  part  of  his  ward's  estate;  but  his  power  over  such  estate  is  a 
naked  trust,  coupled  with  an  interest,  and  the  ward  himself  holds  the 
legal  as  well  as  the  beneficial  Interest  to  personal  as  well  as  real 
property  of  his  estate. — ^Tltle  O.  &  T.  Co.  v.  Cowan  (Okla.),  177  Pac. 
563,  565.  A  general  guardian  has  power  to  appear  for  his  infant 
ward  without  service  of  summons,  and  where  he  appears  and  files  an 
answer,  the  trial  of  the  case  within  ten  days  following  service  of 
summons  on  the  minor  is  not  premature. — Fresno  Estate  Co.  v.  Fiske, 
172  Cal.  588,  597»  157  Pac.  1127.    A  guardian  has  no  right  to  use  his 
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ward's  funds  for  his  own  private  purposes,  but,  having  done  so  it  Is  his 
duty,  In  his  accounts,  to  disclose  that  fkct  to  the  court;  and  his  falling 
to  do  so  amounts  to  constructive  fraud. — Smith  v.  Smith  (Mont),  210 
Fed.  947,  951.  The  guardian  has  no  authority  to  direct  a  purchaser 
of  his  ward's  property  to  pay  his  personal  obligations;  and  such  a 
purchaser,  who  does  pay.  the  guardian's  personal  obligations,  partici- 
pates with  the  guardian  In  a  diversion  of  the  ward's  funds  and 
becomes  liable  in  an  action  for  their  recovery. — Harris  v.  Wilcox 
(Okla.),  175  Pac.  352,  354. 

REFERENCES. 

Guardian  of  Insane  person  or  other  Incompetent  may  receive  pro- 
ceeds of  sale,  In  partition  proceedings,  of  such  party's  interest. — See 
post,  §  168.1 

(2)  Guardian  may  do  what. — A  guardian  of  the  person  and  estate  of 
minors  should  personally  administer  his  trust,  and  not  permit  the 
business  affairs  of  his  ward  to  be  transacted  by  others,  but,  under 
peculiar  circumstances,  he  may  be  excused  for  allowing  this  to  be  done. 
Thus  the  guardian  of  an  old  man  may  permit  the  business  affairs  of 
his  ward  to  be  managed  by  others  than  himself,  where  such  other 
persons  are  relatives,  and  are  not  only  conversant  with  his  affairs, 
but  the  children  and  heirs  at  law  request  such  different  management, 
and  no  creditor  appears  to  contest  the  account — ^RacoulUat  v.  Requeiia, 
36  Cal.  651,  656.  A  guardian  may  pay  claims  against  his  ward  without 
prior  approval  by  the  probate  court  or  Judge. — Racoulllat  v.  Requeiia, 
36  Gal.  651,  657.  Ehcpenditures  by  a  guardian  for  repairs  on  his  ward's 
property  are  upheld  on  the  ground  of  protection  to  the  capital  and 
property  of  the  ward.  The  right,  and  even  the  duty,  of  a  guardian  to 
protect  the  land  and  premises  of  his  ward  by  reasonable  and  proper 
repairs  can  not  be  seriously  questioned,  although  It  Is,  no  doubt,  better 
that  he  first  obtain  the  sanction  of  the  court.  So  a  disbursement  for 
the  protection  of  the  capital  of  the  ward,  Invested  in  property  other 
than  lands,  should  be  upheld  upon  the  same  principle,  if  the  same  be 
reasonable,  and  necessary  and  beneficial  to  the  estate.  It  follows  that 
the  guardian  may  purchase  certain  capital  stock  of  a  corporation,  to 
save  the  other  shares  of  his  ward  therein  from  depreciation,  if  not 
destruction.  In  value;  and  such  a  purchase,  reasonably  made  for  the 
protection  of  such  other  shares  of  corporate  stock,  is  not  within  the 
constitutional  Inhibition  against  the  investment  of  trust  funds  In  shares 
of  stock  of  private  corporations.  To  deny  such  right  of  purchase,  by 
way  of  protection,  by  reason  of  the  constitutional  restriction,  would  be 
to  deny  the  right  to  buy  one  share,  even  If  that  alone  would  be  the 
means  of  saving  a  much  larger  investment  from  total  loss. — Nagle  v. 
Robins,  9  Wyo.  211,  62  Pac.  154,  158.  In  the  absence  of  fraud  or 
collusion,  a  minor,  properly  represented,  is  bound  as  fully  as  if  he  had 
been  a  major  and  personally  cited.  The  guardian  of  a  minor,  therefore, 
Is  justified  In  admitting  in  his  answer  that  a  homestead,  involved  In 
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certain  partition  proceedings,  was  community  property. — ^Kromer  ▼. 
Friday,  10  Wash.  621,  32  L.  R.  A.  671,  39  Pac.  229,  234.  If  a  guardian 
acta  with  judicial  authority,  he  binds  his  ward,  and  where  the  ward, 
for  many  years  after  attaining  majority,  assents  to  a  partition  made 
by  his  guardian,  he  is  bound  thereby.  A  parol  partition  which  has 
been  actually  consummated  by  possession  and  dominion  in  severalty, 
and  which  has  been  ^confirmed  upon  long-continued  acquiescence,  and 
by  many  changes  of  title,  ought  not.  to  be,  and  will  not  be,  distributed 
in  equity.— Brazee  t.  Schofield,  2  Wash.  Ter.  209,  3  Pac.  265,  268. 
Under  a  statute  authorizing  any  person  interested  in  the  estate  of  a 
deceased  person  to  appear  and  file  his  exceptions,  in  writing,  to  an 
administrator's  account,  and  to  contest  the  same,  the  guardian  of  the 
estate  of  minors  is  interested  as  such  guardian,  and  has  a  right  to 
appear  and  contest  such  account  in  an  estate  where  his  wards  are 
interested;  and  the  appointment  of  an  attorney  by  the  court  for  the 
minors  can  not  take  from  the  guardian  the  right  to  be  heard. — Estate 
of  Rose,  66  Cal.  241,  5  Pac.  220.  Where  a  guardian  purchased  his 
ward's  property  for  its  full  value  and  in  due  time  accounted  fully  and 
fairly  for  the  purchase  money  it  was  not  a  wrongful  act  for  him  to  use 
the  ward's  money  to  make  payments  on  account  of  the  price  when  he 
himself  perspnally  was  quite  responsible  for  the  amount  and  had  gi\en 
ample  security  therefor.— Smith  v.  Smith,  45  Mont  536,  126  Pac.  1002. 

(3)  Guardian  can  not  do  what — A  guardian  has  no  power  to  make 
a  contract  binding  upon  the  ward  or  upon  his  estate,  however  proper 
and  beneficial  the  contract  may  be.  Contracts  made  by  him  affecting 
his  ward  or  his  estate  impose  a  personal  liability  upon  himself,  and 
his  protection  from  loss  lies  in  his  right  to  charge  the  expenditure 
to  the  ward's  estate  in  his  account. — Andrus  v.  Blazzard,  23  Utah  233, 
54  L.  R.  A.  354,  63  Pac.  888,  890.  The  guardian  can  not  therefore 
mortgage  the  real  property  of  his  ward  for  the  purpose  of  paying  debts, 
where  there  is  no  provision  of  the  statute  allowing  him  to  do  so. — 
Andrus  v.  Blazzard,  23  Utah  233,  54  L.  R.  A.  354,  63  Pac.  888.  So  a 
contract  made  by  him  without  order  of  court,  for  legal  services  to  be 
rendered  in  establishing  the  ward's  right  to  an  estate,  payment  to  be 
made  out  of  the  proceeds  of  such  estate,  is  unauthorized. — Morse  v. 
Hinckley,  124  Cal.  154,  56  Pac.  896,  898.  Nor  has  he  any  right  to  bind 
his  wards  by  contract  that  each  shall  pay  one-half  of  all  "claims  against 
the  estate,"  where  such  claims  against  the  estate  were  not  the  debts 
of  the  estate,  but  debts  contracted  in  administering  the  estate.  The 
debts  against  an  estate  are,  and  of  necessity  can  only  be,  those  con- 
tracted by  the  parties  before  death,  before  the  property  becomes  an 
Estate  to  be  administered.  A  debt  contracted  by  the  administrator, 
many  years  after  the  death,  is  not  a  debt  due  by  the  estate,  but  one 
contracted  in  course  of  administration.  To  allow  any  debt  contracted 
in  administering  an  estate  as  the  debt  of  an  estate  would  be  error, 
where  the  allowance  was  made  solely  upon  the  authorization  of  the 
administrator,  who  had  contracted  it;  and  it  makes  no  difference  that 
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the  services  for  which  the  debt  was  contracted  were  beneficial  to  the 
administrator  and  to  his  children  as  heirs.  Such  fact  would  not  make 
the  claim  for  such  services  a  legal  demand  against  the  estate.  There 
is  a  wide  distinction  between  debts  due  by  an  estate  and  those  con- 
»tracted  in  the  course  bf  an  administration,  and  in  the  manner  of  their 
allowance.— Lusk  v.  Patterson,  2  Colo.  App.  306,  30  Pac.  253,  254.  A 
guardian,  who  has  not  obtained  an  order  of  court  authorizing  him 
to  perform  work  on  the  property  of  his  ward,  can  not  subject  the 
property  of  his  ward  to  a  mechanic's  lien  for  work  done  thereon  by  a 
mechanic  under  a  -contract  with  the  guardian. — Fish  v.  McCarthy,  96 
Cal.  484,  31  Am.  8t  Rep.  237,  31  Pac.  529.  If  the  guardian  of  a  minor's 
estate  makes  his  individual  mortgage  to  his  ward  to  secure  a  debt  due 
from  him  to  the  estate,  the  guardian  can  not  satisfy  such  mortgage 
without  authority  of  the  court,  and  without  payment  of  the  debt. — 
Jennings  v.  Jennings,  104  Cal.  150,  37  Pac.  794,  796.  If  a  guardian 
makes  application  for  a  substitution  of  attorneys,  an  order  for  such 
substitution  does  not  authorize  a  contract  with  the  new  attorney 
affecting  the  ward's  property. — McKee  v.  Hunt,  142  Cal.  526,  77  Pac 
1103.  The  executors  of  a  deceased  guardian  have  no  authority  to 
present  his  account  for  settlement  to  a  probate  court,  nor  has  such 
court  Jurisdiction  over  the  matter. — ^In  re  Allgler,  65  Cal.  228,  230, 
3  Pac.  849.  The  general  guardian  of  a  minor,  as  such,  ha§  no  right  to 
the  custody  and  management  of  trust  property.  It  is  for  the  trustees 
to  manage  the  trust  fund,  under  the  directions  of  the  court,  paying 
for  the  maintenance  and  support  of  the  minor  such  sums  as  may  be 
necessary,  paying  them,  indeed,  to  the  general  guardian  of  the  minor, 
if  the  court  should  hold  such  to  be  the  advisable  course,  and  being 
protected  in  their  payments  by  the  order  of  the  court.  But,  on  the 
other  hand,  if  the  execution  of  the  trust  be  arrested  for  lack  of  a 
trustee,  it  is  proper  for  the  guardian  to  apply  to  the  court  to  fill  the 
vacant  trusteeship,  and  the  court,  in  the  exercise  of  its  powers,  may 
appoint  any  fit  and  proper  person,  whether  the  guardian  or  another,  to 
the  vacancy.  But,  if  the  guardian  should  be  app<^nted,  he  would  not 
take  the  trust  property  as  guardian,  but  as  trustee. — ^Hallinan  v. 
Hearst,  133  Cal.  645,  55  L.  R.  A.  216,  66  Pac.  17,  19.  The  last  will  and 
testament  of  the  ward  is  not  an  asset  of  his  estate,  nor  is  it  any  evi- 
dence of  the  ward's  title  to  property.  Neither  is  it  an  instrument  which 
the  guardian  can  use  in  the  recovery  of  an  asset.  It  can  not  in  any 
way  relate  to  any  matter  within  his  power  or  duties,  nor  in  any  man- 
ner affect  his  action  as  a  guardian,  because  it  can  not  take  effect  until 
after  his  authority  has  ceased.  He  certainly  can  not  annul,  revoke, 
destroy,  or  in  any  way  dispose  of  It,  nor  can  the  court  authorize  him 
to  do  so,  and  he  is  not  entitled  to  its  possession  or  to  a  knowledge 
of  its  contents.  If  it  were  in  his  hands,  of  course  it  would  be  his  duty 
to  preserve  it.  But  a  person,  if  competent  to  make  a  will,  has  a  right 
to  select  its  custodian,  and  the  subsequent  incompetency  of  the  maker 
of  the  will  does  not  entitle  the  guardian  to  the  possession  of  the 
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instrument — Mastick  t.  Superior  Court,  94  Cal.  347,  349,  29  Pac.  869. 
So  far  as  general  uses  are  concerned,  It  is  not  necessarily  incompatible 
to  unite  in  the  same  person  tbe  capacities  of  administrator  and  guard- 
ian. But,  in  a  special  proceeding  set  on  foot  by  such  person,  as  admin- 
istrator, against  his  ward,  and  for  the  distinctive  purpose  of  devesting 
the  ward  of  his  title  as  heir,  such  person  can  not  represent  the  ward. — 
Townsend  v.  Tallant,  83  Cal.  45,  62,  91  Am.  Dec.  617.  A  guardian  or 
other  trustee  has  no  moral  or  legal  right  to  mingle  trust  funds  with 
his  own  private  property,  or  to  profit  by  the  use  of  the  funds  belonging 
to  the  cestui  que  trust. — ^In  re  Allard  Guardianship,  49  Mont.  219,  141 
Pac.  661.  Where  the  husband  was  appointed  as  guardian  of  the  minor 
children  by  the  probate  court,  he  had  no  power  to  bind  their  interests 
by  contract  or  by  mechanics'  liens  without  an  order  of  the  court.— 
County  of  Los  Angeles  v.  Winans,  13  Cal.  App.  234,  109  Pac.  641. 

REFERENCES. 

Duties  and  powers  of  guardians. — See  ante  4,  subd.  1;  also  §108 
ante,  and  §  168  post. 

(4)  Actions  by  guardian. — ^A  guardian  is  not  permitted  to  bring 
suit  in  his  own  name,  and  in  his  individual  capacity,  for  money  or 
property  belonging  to  the  ward;  but  must  bring  suit  as  guardian. — 
Dennison  v.  Willcut,  3  Ida.  793,  35  Pac.  698.  If,  pending  a  suit  by  a 
guardian,  the  ward  becomes  of  age,  he  is  entitled  to  be  substituted  as 
plaintifF,  where  the  guardian  has  been  discharged,  and  revivor  is  neither 
necessary  nor  proper. — Shattuck  v.  Wolf,  72  Kan.  366,  83  Pac.  1093. 
An  averment,  in  a  petition,  that  a  guardian  was  appointed  is  put  in 
issue  by  a  verified  answer  denying  generally  the  averments  of  the  peti- 
tion, where  the  affiant  states  that  the  denials  or  contents  of  the  answer 
are  true. — Caple  v.  Drew,  70  Kan.  136,  78  Pac.  427.  If  an  action  is 
brought  in  behalf  of  minors  by  their  guardian,  it  is  incumbent  upon 
the  guardian  to  set  out  facts  in  an  Issuable  form,  in  his  complaint, 
which  show  his  representative  capacity  and  the  character  in  which  he 
sues;  and  a  complaint,  in  such  a  case,  which  does  not  do  so  is  demur- 
rable. But  such  demurrer  must  be  special,  and  upon  the  ground  of 
want  of  capacity  to  sue,  and,  unless  so  made,  such  objection  is  waived. 
— Dalrymple  v.  Security  L.  &  T.  Co.,  9  N.  D.  306,  83  N.  W.  245.  In  an 
action  by  a  guardian  of  the  estate  of  minors,  upon  a  promissory  note 
which  is,  in  terms,  payable  neither  to  such  guardian  nor  to  his  wards, 
but  to  another  person,  and  is  not  indorsed  either  generally  or  by  special 
indorsement,  the  ownership  of  which  is  challenged  by  an  express  denial 
in  the  answer,  it  is  held,  under  the  evidence  referred  to  in  the  opinion, 
showing  that  said  note  was  delivered  to  the  county  court  by  the  payee, 
who  formerly  had  been  guardian  of  the  estate  of  said  minors,  to  cover 
a  shortage  arising  from  his  unlawful  use  of  the  trust  funds,  and  that 
the  same  was  accepted  by  said  court,  that  title  thereto  is  established 
in  the  wards.— Shepard  v.  Hanson,  10  N.  D.  194,  86  N.  W.  704.  The 
marriage  of  a  male  ward,  a  Cherokee  freedman,  does  not  terminate 
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flruardtanshlp  as  to  his  allotted  lands,  and  suit  may  be  maintained  by 
his  guardian  relative  thereto. — ^Reid  ▼.  Taylor,  43  Okla.  816,  144  Pac. 
589.  If  an  action  is  brought  by  a  guardian  on  a  promissory  note  pay- 
able to  him  as  such  guardian,  the  fact  that  his  wards  prior  to  the 
bringing  of  the  action  reached  their  majority,  or  married,  is  not  a 
defense  to  such  action  or  ground  for  its  abatement. — Kerr  v.  McKlnney 
(Okla.),  170  Pac.  685.  If  a  petition  avers  that  the  plaintiff  is  the  duly 
appointed,  qualified,  and  acting  guardian  of  certain  minors,  to  which 
an  unverified  answer  is  filed,  the  guardianship  is  admitted,  and  the 
guardian  in  his  ow^  name  may  maintain  an  action  for  property  be- 
longing to  kis  wards  without  joining  them  as  parties  in  the  action. — 
Kerr  v.  McKlnney  (Okla.),  170  Pac.  686.  A  mother  is  not  empowered 
to  sue  for  her  children  where  her  husband  is  regularly  appointed 
guardian. — Los  Angeles  County  v.  Wlnans,  13  Cal.  App.  234,  109  Pac. 
640.  Where  a  guardian  employed  Independent  counsel,  who  conducted 
a  thorough  examination  of  the  witnesses  and  cross-examined  the  ad- 
verse party  fully,  and  otherwise  conducted  the  litigation  on  behalf 
of  his  clients  in  good  faith,  and  believed  the  truth  of  such  adverse 
party's  testimony  and  there  was  no  evidence  available  to  meet  it,  and 
that  it  was  corroborated  by  other  testimony,  collusion  is  not  estab- 
lished by  the  mere  fact  that  the  guardian  was  the  selection  of  such 
adverse  party,  the  widow  of  the  person  in  whose  name  the  property 
in  the  suit  to  quiet  title  stood. — Fresno  Estate  Co.  v.  Fiske,  172  Cal. 
583,  594,  157  Pac.  1127.  An  action  may  be  maintained  by  a  guardian 
to  recover  money  realized  on  a  check  drawn  by  his  Insane  ward  in 
favor  of  the  defendant. — Gardner  v.  Spalt,  86  Wash.  146,  149  Pac.  647. 
The  statute  of  Arizona,  whereby  no  guardian  appointed  under  the  laws 
of  that  state  can  be  required  to  give  security  for  costs,  does  not,  in 
respect  to  actions  in  the  federal  courts,  prevail  against  the  act  of 
congress  of  July  20,  1892,  which  gives  such  immunity  to  guardians 
only  on  their  filing  a  pauper's  oath. — Silvas  v.  Arizona  Copper  Co. 
(Ariz.),  213  Fed.  504,  506. 

(5)  Actions  against  guardians. — ^It  is  well  established  that  a  settle- 
ment of  an  administrator's  account  by  the  decree  of  a  probate  court 
does  not  conclude  as  to  property  accidentally  or  fraudulently  withheld 
from  the  account.  If  the  property  be  omitted  by  mistake,  or  be 
subsequently  discovered,  a  court  of  equity  may  exercise  its  jurisdiction 
in  the  premises,  and  take  such  action  as  Justice  to  the  heirs  of  the 
deceased,  or  to  the  creditors  of  the  estate,  may  require,  even  if  the 
probate  court  might,  in  such  case,  open  its  decree,  and  administer  upon 
the  omitted  property;  and  a  fraudulent  concealment  of  property,  or  a 
fraudulent  disposition  of  it,  is  a  general  and  always  existing  ground 
for  the  interposition  of  equity. — Lataillade  v.  Orefia,  91  Cal.  565,  25 
Am.  St.  Rep.  219,  27  Pac.  924,  926.  In  an  action  against  a  guardian  for 
an  accounting  as  to  moneys  received  by  the  defendant,  and  in  part 
held  by  him  in  trust  for  the  plaintiff,  the  money  received  constitutes, 
in  defendant's  hands,  a  single  fund,  though  derived  from  sales  of  real 
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and  personal  property,  and  received  at  different  tlmeSi — ^Lataillade  ▼. 
Orefia,  91  Cal.  565,  25  Am.  8t.  Rep.  219,  27  Pac.  924.  If  a  plaintiff  had 
no  knowledge  and  no  reason  to  suspect^  that  a  fraud  was  being  prao 
ticed  upon  him,  there  was  nothing  to  put  him  upon  inquiry,  and,  under 
such  circumstances,  it  can  not  be  said  that  he  failed  to  use  due  dili- 
gence to  detect  the  fraud,  and  he  can  not  be  presumed  to  have  known 
anything  concerning  it  Hence,  if  the  complaint  states  when  the 
discovery  of  fraud  wae  made,  and  what  it  was,  and  how  it  was  made, 
and  why  it  was  not  made  sooner,  it  Is  sufficient  in  this  respect. — 
Lataillade  v.  Orefia,  91  Gal.  565,  25  Am.  St.  Rep.  219,  27  Pac.  924,  927. 
In  partition  proceedings,  where  the  guardian  of  Infants  having  an 
interest  in  the  property  was  personally  served  with  process,  and  he 
answered,  and  was  represented  by  counsel  throughout  the  proceedings, 
the  minors  are  bound  by  the  acts  of  their  representative. — Kromer  v. 
Friday,  10  Wash.  621,  32  L.  R.  A.  671,  39  Pac.  229,  234.  An  action  can 
not  be  maintained  against  a  guardian  upon  the  liability  of  a  ward, 
but  only  against  the  ward,  and  the  guardian  being  a  proper  party, 
he  may  appear  and  defend  the  action  in  the  interest  of  the  ward,  but 
1b  not  a  party  for  the  purpose  of  establishing  a  personal  liability 
against  him. — Sturgis  v.  Sturgis,  51  Or.  10,  131  Am.  8t  Rep.  724,  15 
L.  R.  A.  (N.  S.)  1034,  93  Pac.  696,  699.  A  guardian's  promise  to  pay 
ward's  debts  incurred  prior  to  his  appointment,  being  without  con- 
sideration, is  not  actionable. — ^Kane  v.  Madeiros,  19  Haw.  664.  Under 
section  5641,  Comp.  Laws  of  Oklahoma  1909,  requiring  a  guardian  who 
defends  for  a  minor  to  put  in  issue  all  the  material  allegations  of  the 
petition,  and  section  5649,  providing  that  it  is  unnecessary  for  such 
a  guardian  to  verify  his  answer  in  order  to  put  in  issue  the  execution 
of  written  instruments  and  indorsements  thereon,  a  general  denial 
filed  by  such  guardian  puts  in  issue  every  material  allegation  of  a 
petition.  Including  allegations  of  the  execution  of  written  instruments 
and  other  allegations  which  an  adult  must  deny  under  oath. — Sims 
V.  Hedges,  32  Okla.  683,  123  Pac.  155.  A  separate  suit  will  lie  on 
behalf  of  each  of  several  wards  where  each  has  severable  claim 
against  guardian's  estate  and  where  guardian  converts  ward's  money 
and  so  mingles  same  as  to  prevent  tracing,  though  wards  present 
claim  as  "Joint  claimants."— Miller  v.  Ash,  156  Cal.  544,  105  Pac.  600. 
A  Judgment  sustaining  a  sale  made  by  a  guardian  Is  not  res  judicata 
of  a  suit  against  the  guardian,  in  the  interest  of  the  ward,  for 
appropriating  the  purchase  money. — Smith  v.  Smith  (Mont),  210  Fed. 

947,  952. 

REFERENCES. 

Right  of  guardian  to  compromise  Infant's  cause  of  action  for  per- 
sonal injuries.  See  note  21  L.  R.  A.  (N.  S.)  338.  Power  of  guardian 
to  redeem  legacy.  See  note  28  L.  R.  A.  (N.  S.)  401.  Power  of  court 
of  guardian  of  incompetent  or  habitual  drunkard  to  consent  to  con- 
veyance by  trustee  under  a  trust  requiring  consent  by  the  cestui  que 
trust.  See  note  39  L.  R.  A.  (N.  S.)  39.  Service  qt  process  on  guardian. 
See  Kerr's  Cai.  Cyc.  Code  Civ.  Proc,  i  1722. 
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6.  Investmente  by  guardian. — The  guardian  of  a  minor  has  power 
to  invest  moneys  of  his  ward  without  an  order  of  court;  but  If  he 
does  so,  it  Is  generally  at  his  own  risk.  If  an  opportunity  for  an 
investment  presents  Itself  to  a  guardian,  he  should  protect  himself 
by  making  an  application  to  the  court  for  authority  to  invest  the 
ward's  money.  An  order  for  Investment  or  other  management  of  the 
funds,  thus  obtained,  will  protect  the  guardian*  although  misfortune 
follows.  But  where  the  guardian  acts  upon  his  own  judgment,  he  is 
held  to  a  more  strict  accountability. — Guardianship  of  Gardwell,  55 
Cal.  137,  141.  An  order  of  court  directing  the  guardian  to  lend  funds 
of  his  ward  on  the  terms  and  security  therein  stated  will  protect  the 
guardian  from  all  liability  by  reason  of  such  loan,  if  it  is  made  on 
insufficient  security.  There  could  be  no  purpose  In  securing  such  order, 
or  any  reason  for  the  enactment  of  the  statute  authorizing  it,  if  It  did 
not  afford  protection. — In  re  Schandoney's  Estate,  133  Cal.  387,  65 
Pac.  877,  878.  If  a  guardian  lends  twenty  thousand  dollars  of  the 
estate  of  his  ward,  taking  therefor,  as  security,  sixty  thousand  dol- 
lars of  dividend-paying  stock,  worth  par,  the  ward  can  not  except 
to  such  investment,  where  the  guardian,  before  making  it,  examined 
the  books  of  the  corporations  issuing  the  stock,  and  was  convinced 
that  such  corporations  were  sound  and  the  stock  worth  par,  and  did 
not  make  the  investment  until  after  he  had  taken  the  advice  of  his 
counsel  and  of  the  judge  having  control  of  the  estate. — ^Nagle  v. 
Robins,  9  Wyo.  211,  62  Pac.  154,  161.  It  must  be  observed,  how- 
ever, that  conversations  between  the  guardian  and  the  judge  of  the 
court  having  control  of  the  ward's  estate,  preceding  investments  by 
the  guardian,  and  verbal  advice  of  the  judge  to  make  such  invest- 
ments, are  not  such  orders  and  directions  as  the  statute  authorizes 
the  court  to  make  in  the  premises.  They  may  show  the  guardian's 
good  faith  and  the  knowledge  of  the  judge  at  the  time  of  entering 
the  orders  of  approval;  but  the  advice  of  a  judge,  given  verbally, 
under  such  circumstances,  is  not  to  be  regarded  as  tantamount  to  an 
order  contemplated  by  the  statute. — Nagle  v.  Robins,  9  Wyo.  211,  62 
Pac.  154,  157.  B\irthermore,  an  intermediate  order  of  approval  of 
the  report  of  a  guardian  does  not  protect  him  to  the  same  extent 
as  an  original  order  directing  such  investments  as  the  guardian  may 
have  made.— Nagle  v.  Robins,  9  Wyo.  211,  62  Pac.  154,  156.  The 
guardian  has  power  to  make  investments  by  loan,  and  to  spend  money 
for  repairs  and  for  the  protection  of  the  estate  in  his  hands  generally, 
and  ordinarily  without  an  order  of  court.  But  in  doing  so  he  runs 
the  risk  of  having  his  acts  disapproved  by  the  court.  The  difference 
between  an  Investment  made  with  and  one  made  without  a  previous 
order  affects  only  the  rights  of  the  ward,  and  the  liability  and  risk 
of  the  guardian.  Where  the  investment  is  made  without  an  order 
of  court,  it  is  subject  to  attack  by  the  ward  upon  the  final  settle- 
ment; but  where  the  investment  is  made  by  an  order  of  court, 
it  is  not  subject  to  attack  by  the  ward  upon  final  settlement.     The 
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absence  of  an  order  of  court,  directing  a  loan  of  the  ward's  money, 
is  not  alone  sulflclent  to  entitle  the  ward  to  refuse  to  accept  the 
investment. — ^Nagle  v.  Robins,  9  Wyo.  211,  62  Pac.  154,  156,  157. 
If  the  guardian  has  authority  to  make  the  investment  without  an 
order  previously  obtained,  the  subsequent  intermediate  approval  thereof 
stands  upon  the  same  footing  as  approvals  of  current  accounts,  or 
annual  settlements  of  accounts,  pending  the  continuance  of  the 
guardianship.  It  is  generally  held  that  such  approvals  and  settle- 
ments, while  prima  facie  evidence  of  correctness,  are  not  conclusive 
upon  the  ward. — Nagle  v.  Robins,  9  Wyo.  211,  62  Pac.  154,  157. 
In  the  territory  of  Hawaii  the  investment  of  the  funds  of  a  ward 
by  his  guardian  is  not  restricted  to  public  securities  and  real  estate 
mortgages.  Such  funds  may  be  invested  in  the  bonds  of  private 
industrial  corporations.  If  such  bonds  are  amply  secured  by  a  mort^ 
gage  deed  of  trust  and  are  regarded  with  favor  by  prudent  investors. 
But  the  purchase  of  such  bonds,  by  the  guardian  of  a  minor,  from 
a  corporation  of  which  he  is  the  treasurer  and  one  of  the  directors, 
is  voidable  at  the  election  of  the  cestui  que  trust — Guardianship  of 
Parker,  14  Haw.  847,  368.  The  measure  of  care  and  skill  required  of 
a  guardian  in  the  investment  of  his  ward's  funds  is  such  as  would 
be  exercised  by  a  man  of  ordinary  prudence  and  skill  in  the  man- 
agement of  his  own  business. — Estate  of  Wood,  159  Cal.  466,  36 
L.  R.  A.  (N.  S.)  252,  114  Pac.  992.  Where  a  guardian,  proved  to  have 
been  diligent  in  caring  for  his  ward's  interests,  did,  nevertheless, 
neglect  to  change  an  investment  made  by  the  ward's  father,  since 
deceased,  and  this  investment  has  resulted  in  disaster,  the  court,  in 
approving  the  guardian's  final  account  should  consider  the  conditions, 
if  there  Is  proof,  not  against  the  preponderance  of  the  evidence,  that 
these  were  extraordinary. — ^Mumford  v.  Rood,  39  S.  D.  276,  164  N.  W. 
75.  If  a  guardian,  with  whom  the  ward  has  made  his  home,  free  from 
any  charge  for  personal  care  and  support  given  him,  is  made  to 
account  for  the  disastrous  result  of  leaving  unchanged  an  investment 
made  by  the  ward's  father,  he  is  entitled  to  credit  for  the  reasonable 
expense  of  such  care  and  support. — Mumford  v.  Rood,  36  S.  D.  80, 
92,  153  N.  W.  921.  A  guardian  is  not  required  in  all  cases  to  secure, 
before  making  a  particular  Investment,  an  order  from  the  court 
authorizing  and  directing  him  to  do  so;  but  he  is  answerable  or  not 
according  to  whether  he  did  not  or  did  first  secure  the  order,  in 
case  the  investment  turns  out  to  be  disastrous. — Mumford  v.  Rood, 
36  S.  D.  80,  87,  153  N.  W.  921.  A  guardian  who  has  not,  as  a  measure 
of  self-protection,  secured  an  order  of  court  before  making  an  invest- 
ment of  the  ward's  funds,  is  not  protected  subsequently  by  reason 
of  the  court's  approving  his  annual  reports;  approval  in  such  cases 
not  being  a  ratification. — ^Mumford  v.  Rood,  36  S.  D.  80,  87,  153  N.  W. 
921.  Whether  the  funds  in  the  hands  of  a  guardian  are  sufficient  to 
justify  a  prudent  person  in  seeking  an  investment  thereof  is  a  ques- 
tion addressed  to  the  sound  discretion  of  the  trial  court,  and  his 
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finding  thereon  flhould  not  be  disturbed  on  appeal,  if  it  does  not 
appear  that  such  discretion  was  abused. — Kerr  v.  Weathers,  49  Okla. 
574,  153  Pac.  866.  A  guardian  Is  required  to  put  on  interest  the  moneys 
of  his  ward,  unless  the  sum  is  so  small  that  a  prudent  person  would 
not  seek  an  investment. — Kerr  v.  Weathers,  49  Okla.  574,  153  Pac.  866. 
An  order  of  the  court  directing  a  guardian  to  invest  funds  belonging 
to  one  ward  under  his  guardianship  can  afford  him  no  protection  if 
the  funds  he  actually  invests  belong  to  other  wards  under  his  guard- 
ianship, whether  his  appointment  as  guardian  was  made  in  one  or 
several  proceedings. — Pace  v.  Pace  (Okla.),  172  Pac.  1075,  1076.  While 
a  mere  error  of  judgment  will  not  subject  a  guardian  to  personal 
liability  for  the  loss  of  his  ward's  funds,  he  is,  nevertheless,  held  to 
the  exercise  of  prudence  and- sound  discretion  In  investing  the  same, 
and  It  is  uniformly  held  that  if  he  lends  his  ward's  money  without 
security,  he  assumes  the  entire  risk,  no  matter  what  may  have  been 
the  credit  of  the  borrower. — Corcoran  v.  Kostrometinoff  (Alaska),  164 
Fed.  685,  687,  91  C.  C.  A.  619,  21  L.  R.  A.  (N.  S.)  399.  An  order  of 
court  authorizing  the  investment  by  a  guardian  of  his  ward's  funds 
affords  a  guardian  no  protection  from  personal  liability  in  case  of 
loss,  unless  the  order  was  made  upon  the  notice  required  by  the 
Oregon  law  in  force  in  Alaska  prior  to  the  adoption  of  the  Alaska 
Code. — Corcoran  v.  Kostrometinoff  (Alaska),  164  Fed.  685,  687,  91 
C.  C.  A.  619,  21  L.  R.  A.  (N.  S.)  399.  A  guardian  who,  by  misUke, 
invests  the  funds  of  three  wards  under  his  guardianship  in  the 
purchase  of  real  estate  in  the  name  of  a  fourth  ward,  can  not  invoke 
the  aid  of  equity  to  declare  a  trust  in  said  real  estate  In  favor  of  said 
three  wards. — Pace  v.  Pace  (Okla.),  172  Pac.  1075,  1076.  Section  6569, 
Rev.  Laws  of  Oklahoma,  1910,  authorizes  the  county  court  to  order 
the  guardian  to  invest  the  proceeds  of  sales  and  any  other  of  his 
ward's  money,  that  he  may  have  in  his  hands,  in  real  estate,  or  make 
such  other  investment  of  it  as  may  be  most  to  the  interest  of  all 
concerned. — Yarritz  v.  Hopkins  (Okla.),  174  Pac.  257,  258.  The  county 
court,  while  having  authority  to  order  the  guardian  to  invest  the 
ward's  money,  has  none  to  order  him  to  mortgage  property  of  the 
ward  except  in  the  cases  specifically  mentioned  in  section  6364,  R.  L. 
1910. — Tarritz  v.  Hopkins  (Okla.),  174  Pac.  257,  268.  Where  a  guardian 
was  required  by  order  of  court  to  invest  funds  of  his  ward  In  a  real 
estate  mortgage,  a  conversation  of  the  Judge  of  the  court,  presumably 
authorizing  an  investment  of  such  funds  in  certificates  of  deposit 
can  not  be  deemed  a  modification  of  the  original  order  so  as  to 
justify  the  entry  thereof  nunc  pro  tunc,  nor  can  such  conversations  re- 
lieve the  guardian  from  the  duty  imposed  upon  him  under  such  original 
order. — In  re  Jiskra's  Estate  (Wash.),  182  Pac.  961.  Where  a  guardian 
was  required  by  order  of  court  to  invest  funds  of  his  ward  in  a  real 
estate  mortgage,  a  subsequent  order  modifying  such  order  by  re- 
quiring such  investment  in  interest  bearing  securities  approved  by 
the  court  did  not  change  the  requirements  of  the  original  order  so  as 
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to  permit  investment  in  a  certificate  of  deposit,  in  the  absence  of  an 
order  approving  such  investment  by  the  court,  and  such  investment 
is  held  to  have  been  at  the  risk  of  the  guardian,  who  takes  his  chances, 
and  loss,  if  any,  must  fall  upon  him. — In  re  Jlskra's  Estate  (Wash.),  182 
Pac.  961.  The  approval  by  their  guardian  of  ah  unauthorized  invest- 
ment of  trust  funds,  constituting  a  breach  of  the  trust,  is  not  binding 
upon  the  minor  cestuls  que  trust. — ^International  Trust  Co.  v.  Preston, 
24  Wyo.  163,  180,  156  Pac.  1128. 

7.  Sales  of  land. 

(1)  In  general. — The  sale  of  real  estate  is  not  one  of  the  general 
duties  of  a  guardian;  and  a  ward  can  not,  therefore,  on  obtaining  his 
majority,  maintain  a  suit  against  the  guardian  and  the  surety  on 
his  general  bond  to  recover  moneys  received  by  the  guardian  on  a 
sale  of  the  ward's  realty,  and  not  accounted  for,  where  the  statute 
does  not,  in  direct  terms,  require  a  condition  in  the  general  bond 
to  account  for  the  proceeds  of  such  sales. — Henderson  v.  Coover,  4 
Nev.  429,  433,  434.  A  guardian  can  not  sell  his  ward's  property  with- 
out an  order  of  court,  and  this  includes  personal  property. — ^Kendall  v. 
Miller,  9  Cal.  591;  De  la  Montagnie  v.  Union  Ins.  Co.,  42  Gal.  290, 
293.  Every  alienation  of  the  property  of  the  ward,  if  made  by  the 
guardian  without  order  of  court,  is  void. — De  la  Montagnie  v.  Union 
Ins.  Co.,  42  Cal.  290,  293.  If  a  guardian,  however,  is  authorized  by 
an  act  of  the  legislature  to  sell  his  ward's  real  estate,  subject  to 
approval  by  the  court,  his  sale  thereof,-  under  such  authority,  is  valid; 
but  he  has  no  authority  to  accept  anything  but  money  in  payment  of 
the  purchase  price. — ^Brenham  v.  Davidson,  51  Cal.  352,  356.  To  make 
a  valid  sale  in  pursuance  of  such  authority,  the  person  making  it  must 
first  have  received  an  appointment  as  guardian  by  the  probate  court 
in  accordance  with  the  general  statutes  upon  that  subject;  otherwise 
the  sale  is  void. — Paty  v.  Smith,  50  Cal,  153,  158.  A  proceeding  for 
the  sale  of  land  by  a  guardian  is  in  the  nature  of  a  proceeding  in 
rem. — Gager  v.  Henry,  5  Saw.  237,  Fed.  Cas.,  No.  5172.  The  parent 
of  a  minor  has  no  authority,  as  his  natural  guardian,  to  transfer 
his  real  property. — McNeil  v.  First  Cong.  Soc.,  66  Cal.  105,  4  Paa 
1096,  1099.  A  guardian  may,  upon  order  of  the  court,  sell  his 
ward's  real  estate  for  the  purpose  of  paying  the  debts  and  expenses 
of  the  guardianship.— Andrus  v.  Blazzard,  23  Utah  233,  64  L.  R.  A. 
354,  63  Pac.  888,  890.  The  power  to  sell  the  real  estate  of  a  minor  is 
statutory,  and  a  substantial  compliance  with  the  requirements  of  the 
statute  is  necessary  to  devest  the  minor  of  his  title,  and  this  must  be 
affirmatively  shown  by  the  record. — Orman  v.  Bowles,  18  Colo.  463, 
33  Pac.  109,  111.  Title  to  a  ward's  land  passes  by  the  guardian's  deed 
therefor,  and  not  by  the  confirmation  of  the  sale. — Scarf  v.  Aldrlch, 
97  Cal.  360,  33  Am.  8t  Rep.  190,  32  Pac.  324,  327.  In  determining 
whether  the  real  or  personal  estate  should  be  sold,  the  court  should 
ordinarily  he  governed  by  the  same  reasons  which  would  infiuence  a 
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competent  adult  in  disposing  of  his  own  property.  A  determination  of 
what  is  for  the  best  interest  of  the 'ward  must  control.  A  probate 
homestead  which  has  been  set  aside  to  a  surviving  wife  and  children, 
under  order  of  court,  may  be  sold,  and  a  good  title  to  the  interest  of 
the  minors  passed,  where  the  adult  heirs  have  all  concurred  in  the  sale, 
if  such  sale  is  deemed  by  the  court  to  be  advantageous  to  the  estate 
of  the  minors.— Estate  of  Hamilton,  120  Cal.  421,  52  Pac.  708,  709,  710. 
The  probate  courts  of  New  Mexico  have  Jurisdiction  to  make  an 
order  appointing  a  special  guardian  to  sell  the  undivided  interest 
of  minor  heirs  in  certain  lands  owned  by  their  deceased  father,  for 
the  benefit  of  said  heirs,  and  a  conveyance  by  the  special  guardian, 
made  under  authority  of  such  order,  is  not  void. — ^Hagerman  v.  Meeks, 
13  N.  M.  665,  86  Pac.  801,  802.  An  agent  of  the  guardian  of  an  infant 
owner  of  real  estate  has  no  power  to  make  an  executory  contract  for 
the  sale  of  the  infant's  real  estate.  Such  a  sale  can  only  be  made 
upon  an  order  of  the  probate  court,  and  subject  to  the  court's  approval. 
— Qault  Lumber  Co.  v.  Pyles,  19  Okla.  445,  92  Pac.  175.  The  guardian 
of  a  minor  ward  has,  in  general,  no  authority  to  sell  the  ward's  estate, 
unless  authorized  by  a  competent  court;  nor  has  he  authority  to  sell 
at  will  the  personal  estate  of  his  ward. — ^Washabaugh  v.  Hall,  4  S.  D. 
168,  56  ^.  W.  82.  There  is  a  distinction  to  be  observed  between 
sales  by  guardians  and  sales  by  executors  or  administrators.  A  sale 
by  a  guardian  is  authorised,  either  when  necessary  to  maintain  or 
educate  the  ward,  or  when  expedient  for  the  purpose  of  a  profitable 
investment  of  the  proceeds,  but  no  sale  of  a  decedent's  estate  by  an 
executor  or  administrator  is  authorized  except  when  it  is  "necessary" 
to  pay:  1.  FYunily  allowances;  2.  Debts  of  the  decedent;  3.  Expense 
of  administration;  4.  Legacies. — Smith  v.  Biscailuz,  83  CaL  344,  349, 
21  Pac.  15,  23  Pac.  314.  When  it  is  necessary  for  a  guardian  to  apply 
for  an  order  of  court  allowing  him  to  sell  the  property  of  his  ward, 
the  procedure  shall  be  the  same  as  in  the  case  of  an  administrator 
applying  to  sell  the  property  of  his  decedent;  but  the  statute  does 
not  require  the  guardian  to  apply  for  such  an  order  in  every  case. — 
Bank  of  Welch  v.  Cabell,  52  Okla.  190,  152  Pac.  844.  The  ward's 
interest  in  a  homestead  may  be  sold  by  his  guardian  under  order  of 
court,  and  a  good  title  to  the  minor's  interest  passed. — Hartsog  y. 
Berry,  45  Okla.  140,  145  Pac.  328.  A  sale  of  real  estate  by  a  guardian 
under  the  order  and  subject  to  confirmation  by  the  probate  court  is  a 
Judicial  sale,  and  the  purchaser  at  such  sale  takes  only  such  title  as 
is  the  ward's  at  the  time. — In  re  Standwaitie's  Estate  (Okla.),  175 
Pac.  542. 

(2)  Petition  for. — In  order  to  render  a  guardian's  sale  effectual  to 
confer  a  valid  title,  the  probate  court  must  have  acquired  Jurisdiction 
of  the  case  by  the  presentation  of  a  proper  petition  by  the  guardian. 
What  shall  be  the  contents  of  such  a  petition  is  prescribed  by  the 
statute,  and  the  petition  should  be  in  substantial  conformity  with  its 
requirementB.—Fitch  y.  Miller,  20  Cal.  352,  381.    The  petition  must 
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set  forth  the  condition  of  the  estate  of  the  ward,  and  the  facts  and 
circumstances  on  which  the  petition  is  founded,  tending  to  show 
the  necessity  or  expediency  of  the  sale,  and  the  petition  must  be 
verified  by  the  oath  of  the  petitioner.-— Fitch  y.  Miller,  20  Cal.  352, 
381.  The  necessity  or  expediency  of  the  sale  must  arise  from  one  or 
more  of  these  circumstances:  1.  The  evidence  of  debts  due  from  the 
ward,  which  can  not  be  paid  out  of  his  personal  ecitate  and  the  Income 
of  his  real  estate.  2.  The  insufficiency  of  the  Income  of  the  estate  of 
the  ward  to  maintain  the  ward  and  his  family,  or  to  educate  his 
family,  or  to  educate  him  when  a  minor.  3.  That  It  would  be  for  the 
benefit  of  the  ward  that  his  real  estate,  or  a  part  thereof,  should  be 
sold,  and  the  proceeds  put  out  on  interest,  or  invested  in  some  pro- 
ductive stock.  In  order  to  enable  the  court  to  Judge  of  this  necessity 
or  expediency,  the  first  requisite  of  the  petition  is  that  it  shall  set 
forth  the  condition  of  the  estate,  but  the  statute  does  not  require  that 
it  shall  designate  the  value  of  the  several  items  and  parcels  of  prop- 
erty of  which  the  estate  consists;  it  is  necessary  only  to  state  the 
condition  in  such  manner  as  to  enable  the  court  to  Judge  of  the 
existence  of  one  or  more  of  the  circumstances  above  specified,  render- 
ing a  sale  necessary  or  expedient. — ^Fltch  v.  Miller,  20  Cal.  352,  382.  If 
the  sale  is  asked  upon  the  ground  that  it  is  "necessary,"  there  is  the 
same  reason  for  requiring  a  statement  of  the  condition  of  the  ward's 
whole  estate  as  exists  in  the  ordinary  case  of  a  sale  by  an  executor 
or  administrator;  namely,  to  enable  the  court  to  decide  what  particular 
part  it  is  best  to  sell.  But  if  the  sale  is  asked  upon  the  ground  that 
it  is  for  the  "interest"  of  the  ward  that  some  portion  of  his  lands 
should  be  sold  and  the  proceeds  invested,  it  is  manifest  that  the 
condition  of  the  property  to  be  sold  is  the  only  matter  to  be  inquired 
into,  and  that  the  policy  or  expediency  of  selling  it  is  in  no  wise 
affected  by  the  condition  of  other  portions  of  his  estate.  The 
beginning  and  the  end  of  Inquiry  in  such  case  is,  whether  the  price  of 
the  land  to  be  sold  can  be  Invested  to  better  advantage  in  something 
else;  and  a  petition  which  fairly  presents  this  question  ought  to  be 
sufficient  to  give  the  court  Jurisdiction  to  make  the  order  of  sale,  as 
it  is  by  express  enactment  in  the  case  of  mining  claims  belonging 
to  the  estates  of  decedents. — Smith  v.  Biscalluz,  83  Cal.  344,  350,  21 
Pac.  15,  23  Pac.  314.  A  petition  by  guardian  to  sell  his  ward's  realty 
is  not  a  proceeding  adverse  to  the  ward,  or  to  his  relatives,  but  is 
in  rem. — Gager  v.  Henry,  5  Saw.  237,  Fed.  Cas.  No.  5172;  Holmes  v. 
Oregon,  etc.,  R.  R.  Co.,  7  Saw.  380,  9  Fed.  229.  A  guardian's  petition 
for  the  sale  of  his  ward's  estate  is  sufficient  to  give  the  court  Juris- 
diction, if  it  states  "any  cause"  which,  under  the  law,  would  have 
authorized  the  court  to  make  a  sale. — ^Walker  v.  Goldsmith,  14  Or. 
125,  12  Pac.  537,  554.  Although  the  petition  and  order  to  show  cause 
may  contain  a  defective  description  of  the  lands  to  be  sold,  this 
does  not  affect  the  Jurisdiction  of  the  court  or  the  validity  of  the 
sale,  where  the  order  of  sale  contains  a  specific  and  correct  descrip- 
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tion  of  the  land.— Scarf  y.  Aldrlch,  97  Cal.  360,  33  Am.  8t  Rep.  190, 

32  Pac.  324,  327.  It  is  not  a  condition  precedent  to  the  exercise  of 
the  power  to  sell  the  ward's  real  estate  for  the  purpose  of  reinvest- 
ing the  proceeds  of  unproductive  land,  which  is  depreciating  in  value, 
in  more  desirable  property,  that  the  guardian  shall  have  "faithfully 
applied  all  the  personal  estate."  The  want  of  such  an  allegation 
constitutes  no  defect  in  the  petition. — Orman  v.  Bowles,  18  Colo.  463, 

33  Pac.  109,  111.  Whether  the  real  or  personal  estate  of  the  ward 
shall  be  sold  is  in  the  discretion  of  the  court.  A  determination  of 
what  is  for  the  best  interest  of  the  ward  must  control;  and  it  is 
not  required  that  the  petition  should  show  the  amount  of  personal 
estate  and  how  much  remains  undisposed  of,  as  such  a  provision 
relates  to  sales  by  executors  or  administrators,  and  not  to  sales  by 
guardians. — Estate  of  Hamilton,  120  Cal.  421,  424,  52  Pac.  708.  A  peti- 
tion of  a  guardian  for  an  order  of  sale  of  his  ward's  real  estate  must  be 
filed  in  the  county  court  of  the  county  in  which  he  was  appointed 
guardian;  but  the  petition  is  not  required  to  show  affirmatively  that 
the  ward  resides  in  the  county  where  it  is  filed,  in  order  to  give  the 
court  jurisdiction.— Eaves  v.  Mullen,  25  Okla.  679,  107  Pac.  433.  A 
guardian's  petition  for  leave  to  sell  need  not  set  out  in  other  than 
a  general  way  the  condition  of  the  ward's  estate  and  needs  to  set 
out  no  more  than  one  of  the  statutory  grounds  for  allowing  the  sale 
to  be  made. — Pyeatt  v.  Estus  (Okla.),  179  .Pac.  42,  45.  Under  the 
Oklahoma  statutes  the  petition  of  a  guardian  to  sell  the  real  estate 
belonging  to  his  ward  must  state  the  condition  of  the  estate,  and  facts 
tending  to  show  the  expediency  or  necessity  of  such  sale,  in  order 
to  give  the  court  jurisdiction  to  order  the  sale. — Sockey  v.  Winstock, 
43  Okla.  758,  760,  144  Pac.  372.  The  petition  of  the  guardian  to  sell 
the  real  estate  of  his  ward  is  examined,  and  it  is  held  that  the  facts 
are  set  forth  substantially  In  accordance  with  the  requirements  of  the 
statute,  and  that  it  was  sufficient  to  confer  jurisdiction  upon  the 
court.— Sockey  v.  Winstock,  43  Okla.  758,  761,  144  Pac.  372. 

REFERENCES. 

Sale  of  property  of  minors,  and  disposition  of  the  proceeds.  See 
Kerr'a  Cal.  Cyc.  Code  Civ.  Proc,  §§777-792.  What  petition  for  sale 
of  ward's  real  estate  must  contain. — See  Sprigg  v.  Stump,  7  Saw.  280, 
8  Fed.  207. 

(3)  Notice.  Publication. — A  probate  sale  of  real  estate  is  not  valid 
unless  notice  was  properly  given.— Gager  v.  Henry,  5  Saw.  237,  Fed. 
Cas.  No.  5172.  A  guardian's  sale  of  his  ward's  realty  is  void,  unless 
tt  appears  that  the  same  was  made  after  due  notice  of  the  time  and 
place  thereof.— Hobart  v.  Upton,  2  Saw.  302,  Fed.  Cas.  No.  6548.  The 
notice  required  by  the  statute  to  be  given  to  a  ward  of  the  hearing 
of  his  guardian's  application  for  leave  to  sell  his  real  estate  is  juris- 
dictional, and  a  deed  made  without  such  notice  having  been  given 
is   void,   and   subject   to  collateral   attack. — Beachy   v.   Shomber,   73 
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Kan.  62,  84  Pac.  647.  But  a  failure  to  give  the  three  weeks'  notice 
by  publication  required  by  statute  is  held,  in  Colorado,  not  to  be  a 
jurisdictional  defect  such  as  to  render  the  judgment  subject  to  col- 
lateral attack. — Mortgage  Trust  Co.  y.  Redd,  38  Colo.  458,  120  Am.  St. 
Rep.  132,  8  L.  R.  A.  (N.  S.)  1215,  88  Pac.  473,  475.  In  the  matter  of 
the  sale  of  the  land  of  minors  upon  the  application  of  a  guardian, 
it  is  competent  for  the  probate  court  to  determine  from  the  evidence 
submitted  whether  due  and  legal  notice  has  been  given  to  the  minors. 
— Bradford  v.  Larkin,  57  Kan.  90,  45  Pac.  69,  70,  holding,  in  the  case 
involved,  that  the  notice  was  sufficient  to  confer  jurisdiction  upon 
the  probate  court,  and  that  the  proceedings  were  not  void.  Where 
the  petition  and  the  notice  for  the  sale  by  a  guardian  of  his  ward's 
real  estate  are  each  signed  by  the  guardian  and  served  upon  the 
minor  by  an  individual  who  is  not  an  officer,  and  the  pi-oof  of  the 
service  is  shown  by  the  affidavit  of  the  person  who  served  the  same, 
and  all  were  filed  in  the  probate  judge's  office,  and  the  probate  judge, 
as  well  as  the  district  court,  found  that  the  service  was  sufficient, 
the  supreme  court  must  also  consider  it  sufficient,  especially  where 
the  service  is  attacked  only  in  a  collateral  proceeding. — Howbert  v. 
Heyle,  47  Kan.  58,  27  Pac.  116,  117.  Under  a  statute  which  requires  a 
publication  of  the  notice  of  sale  of  real  property  "for  four  weeks  suc- 
cessively," it  is  not  necessary  that  proof  of  notice  should  show  that 
the  notice  was  given  for  four  weeks  "next  preceding  the  sale." — 
Walker  v.  Goldsmith,  14  Or.  125,  12  Pac.  537,  555.  An  order  of  sale 
by  a  guardian  on  May  11th,  notice  to  be  first  published  at  least  once  a 
week  for  three  consecutive  weeks  in  a  newspaper,  is  complied  with 
by  publishing  the  notice  in  each  issue  of  a  daily  paper  commencing 
on  April  2l6t  and  including  May  11th,  a  period  of  twenty  days.  It 
was  not  essential  that  the  notice  should  have  been  published  for  the 
full  period  of  three  weeks  before  the  sale. — Orman  v.  Bowles,  18  Colo. 
463,  33  Pac.  109,  112;  following  Calvert  v.  Calvert,  15  Colo.  390» 
24  Pac.  1043.  If  an  order  to  show  cause  why  an  order  of  sale 
of  certain  personal  and  real  property  of  a  minor  should  not  be 
granted  is  published  three  weeks,  in  precise  accordance  with  the 
statute,  such  publication  is  sufficient. — Estate  of  Hamilton,  120  Cal. 
421,  425,  52  Pac.  708.  There  Is  no  requirement  of  statute  in  the  state 
of  Oklahoma  that  notice  shall  be  given  by  a  guardian  of  his  intended 
application  for  an  order  of  sale  of  his  ward's  real  estate. — Spade  v. 
Martin,  28  Okla.  384,  114  Pac.  724. 

(4)  Additional  bond. — Though  the  statute  requires  a  bond  of  the 
guardian  before  making  a  sale  of  his  ward's  estate,  the  fact  that 
the  bond  was  not  filed  until  after  a  sale  was  made  is  not  a  valid 
objection  to  the  validity  of  the  sale,  where  it  appears,  by  recital 
in  the  decree  of  sale,  that,  before  making  it,  the  guardian,  as  required 
in  and  by  the  order  of  sale,  duly  executed  an  additional  bond  to  the 
state.  Such  bond  could  not  have  been  "duly  executed"  unless  it 
had  been  delivered  to  the  judge,  and  all  other  acts  performed  which 


302  PROBATE  LAW  AND  PRACTICE. 

the  Statute  required;  and  If  delivered  to  the  judge  and  approved,  that 
was  sufficient  filing. — Smith  v.  Blscalluz,  83  Cal.  S44,  358,  21  Pac. 
15,  23  Pac.  314.  If  the  court's  order  did  not,  In  terms,  require  the 
guardian  to  give  bond,  or  to  take  an  oath,  of  office,  and  neither  Is 
found,  but  the  record  does  not  show  that  they  were  not  given,  the 
presumption.  In  support  of  a  judgment  adjudging  a  sale  of  the 
Infant's  property,  Is,  that  the  guardian  qualified  as  such. — ^Braly  v. 
Reese,  51  Cal.  447.  See  Goldsmith  v.  GUllIand,  10  Saw.  606,  23 
Fed.  645.  The  fact  that  a  guardian  did  not  give  a  bond  for  the  faithful 
application  of  the  proceeds  of  the  sale  Is  without  merit,  where  It 
appears  that  the  terms  of  the  sale  were  complied  with. — Orman  v. 
Bowles,  18  Colo.  463,  33  Pac.  109,  113.  The  omission  of  the  court 
to  require,  and  of  the  guardian  to  give,  a  special  sale  bond  Is  a  mere 
Irregularity  which  does  not  affect  or  impair  the  jurisdiction  of  the 
court  which  ordered  and  affirmed  the  sale,  where  the  statute  does 
not  declare  that  if  a  special  bond  be  not  given,  a  guardian's  sale 
shall  not  be  made,  or  that,  if  made.  It  shall  be  void,  and  where  it 
does  not  provide  that  the  order  of  sale  shall  become  effective  only 
when  such  special  bond  is  given.  The  general  bond  of  the  guradian 
stands  as  security  for  the  proper  application  of  the  proceeds  of  the 
sale. — Hughes  v.  Goodale,  26  Mont.  93,  91  Am.  St.  Rep.  410,  66  Pac. 
702,  705.  The  sureties  on  a  guardian's  bond,  conditioned  that  he 
shall  "faithfully  execute  the  duties  of  his  trust  according  to  law"  in 
selling  the  real  estate  of  his  ward,  are  liable  on  such  special  bond, 
though  they  might  not  be  liable  on  the  bond  given  for  the  general 
administration  of  his  ward's  estate. — Botkln  v.  Klelnschmldt,  21  Mont. 
1,  69  Am.  St.  Rep.  641,  52  Pac.  563,  564.  The  failure  of  a  guardian 
to  file  the  additional  sales  bond  required  to  be  filed  prior  to  the  sale 
of  his  ward's  lands  under  an  order  of  court,  is  not  jurisdictional,  and 
the  failure  to  file  such  bond  Is  a  mere  irregularity. — Carolina  v.  Mont- 
gomery (Okla.),  177  Pac.  612,  618.  A  bond  of  a  guardian  authorized  to 
sell  real  estate,  conditioned  that  the  guardian  ''shall  faithfully  execute 
the  duties  of  her  trust  according  to  law,"  substantially  complies  with 
the  statute  and  the  fact  that  the  bond  runs  to  the  State  of  Oklahoma 
instead  of  to  the  "county  judge,"  as  the  statute  requires,  does  not 
Impair  its  validity  as  a  statutory  bond. — Rice  v.  Thelmer,  45  Okla. 
618,  629,  146  Pac.  702.  The  sureties  on  a  guardian's  additional  bond 
for  the  sale  of  real  estate  are  not  answerable  for  misappropriation  by 
the  guardian  of  funds  not  arising  from  the  sale  of  real  estate  In 
relation  to  which  the  bond  was  executed. — National  Surety  Co.  v. 
Washington  (Okla.),  170  Pac.  1142. 

(5)  Jurisdiction  and  aupervlalon  of  court — ^A  "minor,"  within  the 
meaning  of  section  6  of  the  act  of  congress,  approved  May  27,  1908, 
includes  males  under  the  age  of  21  years,  and  females  under  the  age 
of  18  years,  and  the  marriage  of  such  a  minor  does  not  confer  upon 
him  or  her  the  authority  to  sell  his  or  her  allotted  lands  independent 
of  the  jurisdiction  and  supervision  of  the  probate  courts  of  the  state. 
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— Mortgage  &  Debenture  Co.  y.  Burrows  (Okla.),  182  Pac.  288.  If  the 
petition  of  a  guardian  asking  tor  an  order  to  sell  real  estate  belonging 
to  his  ward  is  filed  with  the  county  court  and  contains  allegations 
substantially  in  compliance  with  the  provisions  of  the  statute,  that 
court  acquires  jurisdiction  to  make  the  order;  and,  notwithstanding 
the  proceedings  may  be  irregular,  the  judgnnent  rendered  will  not  be 
void  and  subject  to  collateral  attack. — ^Drennan  v.  Harris  (Okla.),  161 
Pac.  781.  The  county  court  of  Oklahoma,  having  acquired  jurisdiction 
of  the  estate  of  a  minor,  may  order  the  sale  of  lands  of  said  minor 
lying  and  situated  in  another  county  in  the  state. — Dewalt  v.  Cline,  35 
Okla.  197,  128  Pac.  121;  Klaus  v.  CampbeU-RatcUff .  Land  Co.,  48 
Okla.  648,  150  Pac.  676.  It  may  also  confirm  the  sale,  and  order  a 
guardian's  deed  to  be  made  accordingly. — Dewalt  v.  Cline,  85  Okla. 
197,  128  Pac.  121.  A  probate  court  is  powerless  to  devest  minors  of 
their  title  to  real  estate,  except'  through  a  guardian  duly  appointed 
and  in  accordance  with  the  statute. — ^Harrison  v.  Miller,  87  Kan.  48, 
123  Pac.  854.  County  courts  in  Oklahoma  should  see  to  it,  in  all 
cases  where  real  estate  of  a  ward  is  sold  for  a  specific  purpose,  that 
the  money  be  paid  into  the  guardian's  hands  before  they  issue  orders 
confirming  the  sales. — Harris  v.  Wilcox  (Okla.),  175  Pac.  362. 

(6)  Order  for. — ^Where  the  statute  provides  that  the  order  of  sale 
must  describe  the  lands  to  be  sold,  the  order  of  sale  must  be,  in  itself, 
BUfiicient;  and,  to  make  it  so,  the  description  of  the  land  to  be  sold 
must  be  sufficiently  definite  and  certain,  without  referring  to  any 
extraneous  matter,  and  the  order  can  not  be  helped  out  by  referring 
to  a  doctrine  not  found  in  it.-— Hill  v.  Wall,  66  Cal.  130,  132,  4  Pac. 
1139.  But  the  order  of  sale  need  not  state  the  conclusions  of  the 
court  as  to  the  advisability  of  the  sale. — Gager  v.  Henry,  6  Saw. 
237.  Fed.  Cas.  No.  6172.  When  the  statute  with  reference  to  what 
the  decree  must  contain  in  order  to  validate  the  sale  by  a  guardian 
(notwithstanding  the  failure  of  the  petition  to  state  the  condition 
of  the  estate,  and  the  facts  and  circumstances  going  to  show  a  sale 
to  be  necessary  or  expedient),  provides  that  a  failure  to  set  out  those 
facts  and  circumstances  in  the  petition  shall  not  invalidate  the  sale, 
if  the  decree  contains  a  recital  of  "general  facts"  showing  such 
necessity,  it  means  to  declare  that  neither  the  failure  to  set  out  the 
special  facts  and  circumstances  which,  taken  together,  show  the 
necessity  or  expediency  of  the  sale,  nor  the  failure  to  state  the  condi- 
tion (which  appears  of  necessity  from,  and  is  a  part  of,  the  special 
facts  and  circumstances  showing  the  necessity  or  expediency  of  a  sale), 
shall  invalidate  the  sale  if  the  decree  shall  recite  the  "general  facts'' 
above  stated.  Such  "general  facts*'  mean  those  ultimate  facts  showing 
one  or  more  of  the  contingencies  under  which  the  real  estate  of  the 
minor  may  be  sold  by  the  guardian,  and  which  must  appear  in  some 
form  in  the  petition  therefor  to  give  the  court  jurisdiction. — Smith 
V.  Biscailuz,  83  Cal.  344,  21  Pac.  15,  17,  23  Pac.  344,  356.  Under  a 
statute  concerning  the  sale  of  a  ward's  real  estate,  and  which  requires 
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a  copy  of  the  order  to  show  cause  to  be  personally  served  on  the 
next  of  kin  of  the  ward,  or  that  It  must  be  published,  etc.^  it  is  not 
necessary  that  the  order  shall  be  served  on  the  ward,  because  the 
minor  is  in  court  by  the  filing  of  the  petition,  and  submits  his  prop- 
erty to  the  jurisdiction  and  order  of  the  court. — Scarf  v.  Aldrich,  97 
Cal.  360,  33  Am.  St.  Rep.  190,  32  Pac.  324,  326.  Proceedings  pertaining 
to  a  guardian's  sale  of  the  real  estate  of  his  ward  contemplate  a 
case  where  there  is  a  living  ward, — a  living  ward  not  only  when 
the  proceedings  are  inaugurated,  but  up  to  and  including  the  moment 
the  deed  is  made.  Hence  if  the  ward  dies  before  his  guardian  has 
filed  an  account,  and  the  probate  court  decrees  that  the  ward's  estate 
is  indebted  to  the  guardian,  an  order  authorizing  the  guardian  to 
sell  his  ward's  real  estate  for  such  debt  is  invalid,  because  the  guard- 
ian's authority  expired  on  the  death  of  the  ward. — Estate  of  Livermore, 
132  Cal.  99,  84  Am.  St.  Rep.  37,  64  Pac.  113.  An  order  directing  the 
sale  of  certain  personal  and  real  property  of  a  minor  "for  cash" 
sufficiently  fixes  the  terms  of  the  sale. — Estate  of  Hamilton,  120  Cal. 
421,  425,  52  Pac.  708.  It  is  the  duty  of  a  guardian  to  pay  all  just 
debts  of  the  ward  out  of  his  personal  estate  and  the  income  of  his 
real  estate;  and  when  a  sale  of  the  property  of  the  ward  is  necessalir 
to  pay  the  debts  and  expenses  of  guardianship,  the  guardian  may,  upon 
an  order  of  the  court,  sell  the  ward's  real  estate  for  that  purpose. — 
Andrus  v.  Blazzard,  23  Utah  233,  54  L.  R.  A.  354,  63  Pac.  888.  Where 
a  probate  homestead  has  been  set  apart  for  the  use  of  the  widow  and 
minor  children,  the  guardian  may,  under  proper  proceedings  had  in 
the  probate  court,  in  the  matter  of  the  estate  of  such  minors,  obtain 
an  order  for  the  sale  of  their  interests  in  such  homestead  during  their 
minority  .—Estate  of  Hamilton,  120  Cal.  421,  428,  52  Pac.  708.  Under 
the  statute  of  Kansas,  providing  that  a  guardian  can  sell  his  ward's 
real  estate  only  upon  the  order  of  the  probate  court,  a  guardian's 
contract  for  the  conveyance  of  his  ward's  land  has  no  legal  standing 
until  approved  by  the  probate  court. — ^Nichols  v.  Bryden,  86  Kan.  941, 
122  Pac.  1119.  Where  on  an  attempted  appeal  from  an  order  of  sale 
of  a  minor's  land,  a  notice  and  bond  are  filed,  but  no  affidavit  of 
Interest  as  required  by  statute,  held:  such  affidavit  is  a  prerequisite  to 
the  granting  of  an  appeal  from  such  an  order  of  the  county  court,  and 
essential  not  only  to  the  jurisdiction  of  the  court  allowing  it,  but  to 
the  jurisdiction  of  the  district  court  to  entertain  It — ^Baker  v.  Cureton, 
49  Okla.  15,  150  Pac.  1090,  1092. 

REFERENCES. 

Order  of  sale  must  contain  what. — See  Kerr's  Cal.  Cyc.  Code  Civ. 
Proc,  §  1544. 

(7)  Manner  and  mode  of  sale. — Guardians  are  required  to  proceed 
in  the  matter  of  sales,  like  executors  and  administrators,  whose  duties 
in  that  respect  are  prescribed  by  the  statute. — Seidel's  Estate,  In  re, 
64  Or.  321,  324,  130  Pac.  53.    The  mode  of  a  guardian's  sale  in  Okla- 
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homa  of  his  ward's  real  estate  is  pointed  out  by  express  statute,  and 
can  not  be  made  without  an  order  of  the  probate  court;  when  made  it 
must  be  reported  to  the  county  court  and  be  confirmed  by  it;  other- 
wise, no  title  can  pass  to  the  purchaser;  the  order  of  sale  is  merely 
interlocutory,  made  in  the  course  of  Judicial  proceedings,  and  the 
final  order  is  that  of  confirmation  after  the  sale  is  made;  the  order 
of  sale  and  the  order  of  confirmation  are  both  judicial  acts;  and  these 
two  orders  concurring  make  the  sale  a  judicial  sale. — Drennan  v. 
Harris  (Okla.),  161  Pac.  781.  A  guardian's  sale  of  his  ward's  real 
estate  must,  since  1912,  conform  to  the  law  passed  in  that  year  rela- 
tive to  probate  courts,  whether  the  ward  be  white  or  Indian. — McCoy 
V.  Mayo  (Okla.),  174  Pac.  491,  494.  The  authority  of  the  guardian  to 
sell  and  convey  his  ward's  real  estate  rests  entirely  upon  the  statutes, 
and  such  a  sale  can  not  be  made  except  for  the  purposes  and  upon  the 
terms  and  conditions  prescribed  by  the  statutes. — Perkins  v.  Middle- 
ton  (Okla.),  166  Pac.  1104,  1106.  A  guardian's  sale  of  a  minor's  real 
estate,  made  in  1912,  whether  such  minor  be  an  Indian  or  not,  could 
only  be  made  in  conformity  with  the  laws  of  Oklahoma,  and  such  a 
sale  made  in  1912,  without  such  compliance  is  absolutely  void,  not- 
withstanding its  approval  by  the  county  court  having  jurisdiction  of 
such  minor's  estate. — McCoy  v.  Mayo  (Okla.),  174  Pac.  491,  494.  A 
sale  of  a  minor's  interest  in  real  estate  made  in  1912,  without  comply- 
ing with  the  laws  of  Oklahoma,  is  a  nullity,  notwithstanding  the  fact 
that  such  minor  was  an  Indian,  and  his  guardian  joined  with  an  adult 
heir  of  such  real  estate  as  provided  by  the  act  of  congress  of  1906. — 
McCoy  V.  Mayo  (Okla.),  174  Pac.  491,  494.  The  statutes  of  Oklahoma 
do  not  authorize  the  sale  by  a  guardian  of  his  ward's  real  estate  in 
exchange  for  other  lands,  w^ith  or  without  the  consent  bf  the  county 
court.— Perkins  v.  Middleton  (Okla.),  166  Pac.  1104,  1106.  No  authority 
can  be  found  in  the  statutes  of  Oklahoma  for  the  sale  by  a  guardian 
of  his  ward's  real  estate  for  anything  but  money,  cash  or  deferred  pay- 
ments.—Perkins  V.  Middleton  (Okla.),  166  Pac.  1104,  1107.  A  sale  of 
a  minor's  real  estate  under  an  order  of  the  county  court,  for  part  cash 
and  part  by  the  conveyance  of  property,  is  absolutely  beyond  the 
Jurisdiction  of  such  court,  and  the  sale  is  void,  notwithstanding  it  is 
made  in  other  respects  in  conformity  with  the  probate  laws  of  the 
state. — McCoy  v.  Mayo  (Okla.),  174  Pac.  491,  494.  A  sale  by  a  guardian 
of  his  ward's  real  estate,  made  ostensibly  for  cash,  but  under  circum- 
stances which  constitute  an  indirect  exchange  for  other  property, 
although  approved  by  the  county  court,  and  although  the  proceedings 
appear  on  the  face  of  the  record  regular,  constitutes  constructive  fraud 
upon  the  estate  of  the  ward. — Perkins  v.  Middleton  (Okla.),  166  Pac. 
1104,  1107.  Where  the  probate  proceedings  are  regular  on  the  face 
of  the  record,  and  the  guardian's  sale  of  the  land  of  his  ward  was 
apparently  for  cash,  and  the  purchaser  executes  a  mortgage  upon  the 
same,  the  lien  of  the  mortgagee  will  not  be  defeated  on  proof  that  the 
sale  was  not  made  for  cash,  but  by  an  exchange  of  other  real  estate, 
Probate  Law — ^20 
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where  he  did  not  participate  in  the  fraud  and  did  not  have  notice 
sufficient  to  put  blm  on  inquiry. — ^Berry  y.  Tolleson  (Okla.),  172  Pac. 
630,  631.  Where  property  of  a  minor  is  sold  by  a  guardian  partly  on 
time  and  partly  on  deferred  payments,  the  deferred  payments  must 
be  secured  by  a  first  lien  on  the  land,  together  with  such  other  secu- 
rity as  the  court  may  deem  sufficient — ^American  Inv.  Co.  v.  Brewer 
(Okla.),  181  Pac.  294,  295.  A  guardian  can  not  directly  or  indirectly 
purchase  any  property  belonging  to  the  estate  of  his  ward,  nor  must 
he  be  interested  in  any  sale  thereof. — ^Allison  y.  Chummey  (Okla.),  166 
Pac.  691,  693;  Winsted  v.  Shank  (Okla.),  173  Pac.  1041.  Section  215 
of  the  probate  code  was  passed  after  the  guardianship  sale  was  made 
in  this  case,  and  there  is  nothing  in  the  section  indicative  of  a  pur- 
pose to  give  it  a  retroactive  effect;  it  does  not  affect  the  fatal  defect 
in  the  sale  under  consideration. — ^Vanhom  v.  Nestoss,  99  Wash.  328, 
337,  169  Pac,  807. 

(8)  Validity  of. — Where  a  proceeding  by  a  guardian  for  the  purpose 
of  selling  his  ward's  estate  is  not  adverse  to  the  latter's  interest,  and 
where  there  is  no  statute  making  the  appointment  of  a  guardian 
ad  litem  a  requisite  to  the  validity  of  the  sale,  no  such  appointment  is 
necessary. — Orman  v.  Bowles,  18  Colo.  463,  33  Pac.  109,  112.  Where  it 
is  apparent  that  an  appraisement  of  real  estate  was  filed  in  court 
before  the  confirmation  of  sale,  the  marking  of  it  "filed,"  by  the  clerk, 
is  not  essential  to  its  validity. — Smith  v.  Biscailuz,  83  Cal.  344,  21  Pac. 
15,  18.  And  an  ambiguous  report  of  appraisers,  made  in  the  course 
of  proceedings  upon  which  a  guardian's  deed  is  based,  will,  if  possible, 
be  given  a  construction  that  will  uphold  the  deeds. — Beachy  v.  Shom- 
ber,  73  Kan.  62,  84  Pac.  547.  The  title  to  land  of  the  ward  passes  by 
his  guardian's  deed  therefor,  and  not  by  the  confirmation  of  the  sale. — 
Scarf  V.  Aldrich,  97  Cal.  360,  33  Am.  8t  Rep.  190,  32  Pac.  324,  327.  A 
guardian's  sale  of  his  ward's  land  is  valid,  though  the  order  of  sale  was 
erroneous,  as  having  been  made  twenty-three  days  after  the  order  to 
show  cause,  while  there  should  not  have  been  less  than  four  weeks  or 
twenty-eight  days  intervening.  Such  an  order  is  clearly  erroneous;  but 
if  the  court  acquired  jurisdiction  when  the  petition  was  presented, 
and  if  the  proceeding  is  not  adverse  to  the  ward,  such  error  or  irregu- 
larity does  not  vitiate  the  sale. — Scarf  v.  Aldrich,  97  Cal.  360,  33  Am. 
8t  Rep.  190,  32  Pac.  324,  325.  Where  there  is  a  matter  of  substance 
upon  which  jurisdiction  can  hinge,  mere  errors  or  defects  in  a  guard- 
ian's sale  of  his  ward's  land,  although  material  in  some  respects,  but 
which  might  have  been  avoided  upon  appeal,  can  not  avail  to  condemn 
the  proceeding,  when,  by  lapse  of  time,  an  appeal  is  barred,  and  which 
proceeding  has  become  the  foundation  of  title  to  property. — ^Walker 
V.  Goldsmith,  14  Or.  125,  12  Pac.  537,  555.  Where  a  sale  of  the  land 
of  minors  was  duly  made  by  a  guardian  for  the  actual  value  of  the 
same,  the  sale  approved,  the  money  paid,  and  expended  for  the  support 
and  education  of  the  minor,  and  the  purchaser  takes  possession  there- 
under, and  holds  the  same   for  a  long  time,  he   acquires   the   full, 
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equitable  title,  and  is  entitled  to  a  conveyance  of  the  legal  title;  and  the 
mere  fact  that  a  deed  which  contains  a  full  recital  of  the  preliminary 
proceedings  omits  the  name  of  one  of  the  minors  will  not  invalidate  the 
sale,  and  in  such  case  the  purchaser  or  his  grantee  is  entitled  to  have 
his  estate,  interest,  and  possession  of  the  land  quieted  as  against  the 
claim  of  any  of  the  minors. — ^Bradford  v.  Larkln,  57  Kan.  90,  46  Pac.  69. 
So  where  It  appears  by  the  record  that  the  notice  describing  the  land 
sold  was  published  the  required  length  of  time,  the  fact  that  the 
petition  presented  to  the  court  included  other  tracts  described  in 
another  notice  not  so  published,  which  were  not  sold,  does  not  affect 
the  validity  of  the  sale  of  the  land  properly  advertised.  EiVen  under 
an  order  of  sale  valid  as  to  all  the  land  described  therein,  we  appre- 
hend that  a  failure  from  any  cause  to  sell  the  entire  property  would 
not  vitiate  the  sale  of  a  portion,  much  less  should  a  failure  to  sell  that 
illegally  ordered  sold  have  such  an  effect. — Orman  v.  Bowles,  18 
Colo.  463,  33  Pac.  109,  112.  And  the  failure  of  the  guardian  to  give 
security  required  by  the  statute  relating  to  gruardians  and  wards  will 
Hot  render  void  a  sale  regularly  made  and  approved. — ^Howbert  v. 
Heyle,  47  Kan.  68,  27  Pac.  116.  The  conveyance  of  a  ward's  land,  by 
the  guardian,  for  the  furtherance  of  a  public  use,  as  where  it  has  been 
conveyed  to  a  railroad,  is  valid,  where  the  deed  is  in  proper  form  to 
convey  the  estate,  and  the  probate  Judge  has  found  that  it  was  a  case 
within  the  statute,  and  has  approved  the  sale,  and  where  the  only 
limitation  upon  the  sale  is  that  it  shall  be  approved  and  confirmed  by 
the  probate  judge. — Hodgdon  v.  Southern  Pac.  R.  R.  Co.,  76  Cal.  642,  17 
Pac.  928,  931.  Mere  irregularities  of  proceedings  in  a  guardian's  sale, 
though  of  so  grave  a  character  as  to  render  the  sale  inoperative,  may  be 
deprived  of  their  evil  consequences  by  subsequent  legislation. — McCul- 
loch  V.  Estes,  20  Or.  349,  26  Pac.  724,  726.  It  is  a  well-recognized  rule  of 
law  that  the  legislature  may,  unless  prohibited  by  the  constitution,  vali- 
date or  legalize,  retrospectively.  Judicial  or  execution  sales,  even  though 
the  defects  or  irregularities  therein  are  of  so  grave  a  character  as  to 
render  them  inoperative,  so  long  as  it  does  not  undertake  to  infuse 
life  into  proceedings  utterly  void  for  want  of  Jurisdiction.  Thus  the 
selection  of  the  time  and  place  of  sale  by  a  gruar^ian.  In  advance  of 
taking  the  prescribed  oath,  is,  under  the  decisions,  fatal  to  the  pur- 
chaser's title;  but  the  defect  or  irregularity  may  be  cured,  and  the 
sale  validated,  by  subsequent  curative  act  of  the  legislature. — Fuller 
V.  Hager,  47  Or.  242,  114  Am.  St.  Rep.  916,  83  Pac.  782,  783.  If  shares 
of  stock  in  an  insurance  company  belong  to  an  infant,  but  are  issued  to 
his  guardian,  who  afterwards,  without  any  order  of  court,  sells  and 
assigns  the  same,  such  sale  is  void,  and  gives  no  title  to  the  purchaser. 
— De  la  Montagnie  v.  ITnion  Ins.  Co.,  42  Cal.  290.  A  guardian's  sale  is 
presumed  to  have  been  regular  and  according  to  law,  though  the  record 
does  not  show  the  particular  proceedings  taken,  except  as  to  the  par- 
ticulars mentioned  ih  the  statute.  The  statutory  proceedings  for  the 
sale  of  property  by  guardians  must,  however,  appear  of  record,  or  the 
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sale  is  invalid  and  void.— Hobart  v.  Upton,  2  Saw.  302,  Fed.  Cas.- 
No.  6548;  Gager  v.  Henry,  6  Saw.  237,  Fed.  Gas.  No.  5172;  Walker  v.' 
Goldsmith,  14  Or.  125,  12  Pac.  537,  540.  A  guardian's  sale  of  his  ward's 
real  estate  is  valid  if  notice  was  properly  given. — Gager  v.  Henry, 
5  Saw.  237,  Fed.  Cas.  No.  5172.  But  such  sale  is  void  unless  it  appears 
that  it  was  made  at  public  auction,  after  due  notice  of  the  time  and 
place  thereof,  when  a  sale  at  public  auction  is  required  by  the  statute. — 
Hobart  v.  Upton,  2  Saw.  302,  Fed.  Cas.  No.  6548.  Where  the  probate 
court  of  Elk  County,  in  Kansas,  issued  letters  of  guardianship  appoint- 
ing a  guardian  of  the  person  and  estate  of  a  minor  whose  domicile  was 
in  Greenwood  County,  and,  upon  applicaticMi,  made  its  order  directing 
a  sale  of  the  minor's  interest  in  real  estate  situated  in  said  county  of 
Elk,  it  was  held,  in  an  action  of  partition  in  the  district  court  of  Elk 
County,  by  the  grnardian  of  said  minor,  subsequently  appointed  by  the 
probate  court  of  Greenwood  County,  that  the  proceedings  in  the  Elk 
County  probate  court  and  the  guardian's  deed  were  void  as  against 
the  purchaser  at  such  guardian's  sale,  and  also  void  as  against  his 
grantee,  claiming  under  said  guardian's  deed. — Connell  v.  Moore,  7jO 
Kan.  88,  109  Am.  St.  Rep.  408,  78  Pac.  164.  An  administrator  or  guard- 
ian is  prohibited  from  purchasing  trust  property  at  his  own  sale,  and  a 
sale  by  him  to  another,  who  does  not  pay  any  consideration,  and  who 
immediately  transfers  the  property  to  the  administrator  or  guardian, 
is  void,  and  as  much  a  violation  of  the  fiduciary  relation,  and  as  great  a 
fraud  in  the  eye  of  the  law,  as  if  the  sale  had  been  made  directly  to 
himself.— Webb  v.  Branner,  59  Kan.  190,  52  Pac.  429.  A  guardian's 
sale  of  her  infant  wards'  interest  in  real  estate  may  be  specifically 
enforced  at  the  suit  of  the  infants  brought  by  them  through  their 
guardian  and  next  friend,  the  title  of  the  purchaser  will  be  good,  and 
by  virtue  of  the  decree  of  specific  performance  all  doubt  respecting  the 
marketability  of  the  title  will  be  removed. — Grey  v.  Hansow,  86  Kan. 
933,  122  Pac.  879. 

(9)  Same.  Indian  lands. — An  Indian  minor  is  legally  incompetent,  in 
Oklahoma,  to  execute  a  conveyance  of  allotted  lands  inherited  by  him, 
except  pursuant  to  an  order  of  the  county  court  having  Jurisdiction; 
the  district  court  is,  therefore,  without  jurisdiction  to  give  validity 
to  a  void  conveyance  executed  by  such  minor;  and  a  decree  of  the  dis- 
trict court  in  an  action  between  the  minor  and  his  grantee,  quieting 
title  in  such  grantee,  being  void  for  want  of  Jurisdiction,  does  not 
devest  such  minor  of  his  title. — Crow  v.  Hardridge  (Okla.),  175  Pac. 
115.  A  conveyance,  in  1907,  by  the  full-blood  heir  of  a  Mississippi 
Choctaw  Indian,  who  died  in  1903^  was  void  where  it  was  not  approved 
by  the  Secretary  of  the  Interior,  and  after  the  act  of  May  27,  1908, 
such  a  conveyance  was  void  unless  it  was  approved  by  the  county 
court  having  Jurisdiction  of  the  settlement  of  the  estate  of  the  deceased 
allottee.— Sampson  v.  Smith  (Okla.),  166  Pac.  422.  A  part  Indian  who, 
as  a  minor,  executed  a  deed  during  his  minority  may,  on  reaching  law- 
ful age,  validate  the  conveyance  by  executing  a  new  deed. — Grabbs  v. 
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Thompson  (Okla.),  178  Pac.  684,  687.  The  deed  of  a  minor  Cherokee 
freedman,  attempting  to  convey  his  allotted  lands,  is  void;  such  lands 
can  be  sold  only  by  guardian  in  a  proper  proceeding  in  the  county 
court.— Reid  v.  Taylor,  43  Okla.  816,  144  Pac.  589.  The  marriage  of  a 
minor  Cherokee  Indian  does  not  confer  upon  him  the  authority  to  sell 
his  allotted  lands  independent  of  the  supervision  of  the  county  courts 
of  the  state. — Jefferson  v.  Winkler,  26  Okla.  653,  128  Pac.  755;  Klaus 
V.  Campbell-Ratcllff  Land  Co.,  48  Okla.  648,  150  Pac.  676.  The  deed  of 
an  Indian  allottee,  executed  during  his  minority,  and  not  by  a  guardian 
acting  under  the  authority  of  the  court  having  jurisdiction,  is  void. — 
Barbre  v.  Hood  (Okla.),  228  Fed.  658,  661,  143  C.  C.  A.  180.  A  deed  of 
lands  that  have  been  allotted  to  Indian  minors  in  Oklahoma  is  void, 
under  the  act  of  May  27,  1908,  unless  executed  under  authority  of  the 
probate  court  having  Jurisdiction. — Etchen  v.  Cheney  (Okla.),  235  Fed. 
104,  105,  148  C.  C.  A.  598.  A  minor  allottee  of  the  Five  Civilized  Tribes 
is  not  bound  by  a  contract  entered  into  by  him  during  his  minority, 
and  affecting  his  allotted  lands  or  the  proceeds  derived  therefrom. — 
Southern  Surety  Co.  v.  Lephew  (Okla.),  173  Pac.  438.  Though  an 
adult  freedman  of  the  Cherokee  Nation,  having  the  right  to  select 
tribal  lands,  made  such  a  selection  on  false  testimony,  and  made  a 
conveyance 'of  his  allotment,  the  grantee  took  good  title,  although  he 
knew  about  the  fraud;  the  allotment  certificate  was  conclusive  evidence 
of  the  allottee's  right  to  the  land;  and  his  relinquishment  of  the  allot- 
ment, in  a  contest  of  it,  did  not  affect  the  rights  of  the  grantee,  where 
the  latter  was  not  a  party  to  such  proceeding. — United  States  v.  Whit- 
mire  (Okla.),  236  Fed.  474,  149  C.  C.  A.  526.  Signing  by  a  minor  jointly 
with  an  adult  heir,  Indians,  of  a  deed  conveying  property  in  which  both 
are  interested  no  longer  need  be  done  by  the  guardian,  the  act  of 
congress  of  1906,  having  been  repealed  in  1908. — McCoy  v.  Mayo 
(Okla.),  174  Pac.  491,  494.  The  guardian  and  mother  of  two  Cherokee 
minor  children  made,  under  section  22  of  the  act  of  congress  approved 
April  26,  1906,  application  to  the  proper  court  for  an  order  to  sell  to  the 
proposed  purchaser  of  the  mother's  interest,  the  undivided  interest  of 
her  minor  children  and  wards  in  the  lands,  by  filing  in  the  court  her 
petition,  setting  up  the  price  offered  and  her  contract  to  sell  her  inter- 
est to  him,  and  introduced  evidence  to  establish  that  the  price  offered 
was  a  fair  market  price.  The  court  made  an  order  directing  the  sale 
and  directed  the  guardian  to  convey  to  the  purchaser  of  her  interest 
the  interests  of  her  wards  and  to  execute  therefor  her  deed  as  guardian 
and  upon  report  thereof  made  by  the  guardian  the  sale  was  approved 
and  was  held  to  be  a  substantial  compliance  with  said  section  22, 
supra.— Wilson  v.  Morton,  29  Okla.  745,  119  Pac.  213.  A  deed  by  an 
Indian,  of  land  granted  to  him  by  the  government  and  subject  to  the 
law  restricting  alienation,  is  void,  if  made  before  the  period  of  restric- 
tion has  expired.— Robinson  v.  Steele,  91  Wash.  268,  167  Pac.  846. 

(10)   Resale. — Under  section   6388,   Rev.   Laws   of   Oklahoma,   1910, 
where  the  purchaser  at  a  guardian's  sale  fails  to  comply  with  the 
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terms  of  the  sale,  the  court  may,  after  notice  to  the  purchaser,  order 
a  resale  to  be  made. — Morris  v.  Sweeney,  53  Okla.  163,  155  Pac.  537, 
Where  the  purchaser  at  a  guardian's  sale  fails  to  comply  with  the 
terms  of  the  sale,  the  court  may,  after  notice  to  the  purchaser,  order 
a  resale  to  be  made  of  the  property. — Morris  v.  Sweeney,  63  Okla.  163, 
155  Pac.  537.  Where  the  purchaser  at  a  guardian's  sale  fails  to  com- 
ply with  its  terms  and  the  court,  under  the  statute,  sets  aside  an  order 
of  confirmation  and  orders  a  resale  of  the  ward's  property,  all  persons 
thereafter  dealing  with  the  property  are  charged  with  notice  of  such 
orders.— Morris  v.  Sweeney,  63  Okla.  163,  155  Pac.  537;  Coleman  v. 
Sweeney,  56  Okla.  356,  156  Pac.  239.  Under  section  5323,  Comp.  Laws 
of  Oklahoma,  1909,  where  upon  a  hearing  on  return  of  sale,  an  advance 
bid  of  10  per  cent  is  made  to  the  court  in  writing  by  a  responsible  per- 
son, the  court  is  not  limited  to  the  alternative  of  accepting  the  first 
.offer  that  may  be  made,^r  ordering  a  new  sale,  but  should  receive  as 
many  bids  as  may  be  made,  and  upon  a  consideration  of  all  the  bids, 
determine  whether  to  accept  the  highest  bid  submitted  by  a  respon- 
sible bidder  or  order  a  new  sale. — ^In  re  Bohanan,  37  Okla.  560,  133 
Pac.  189. 

(11)  Confirmation. — ^A  return  must  be  made  within  ten  days  after 

« 

a  guardian's  sale,  and  fifteen  days  from  the  filing  of  the  return  are 
allowed  for  urging  objections  against  the  confirmation  of  the  sale. — 
Seidel's  Estate,  In  re,  64  Or.  321,  324,  130  Pac.  53.  The  purpose  of  the 
action,  required  by  statute  to  be  given  to  the  purchaser  preliminary  to 
the  hearing  on  a  motion  to  set  aside  a  confirmation  of  gruardian's  sale, 
was  to  prevent  an  undue  advantage  being  taken  of  a  purchaser  at  such 
sale  and  give  him  an  opportunity  to  be  heard  before  any  action  is 
taken  for  the  purpose  of  fixing  liability  on  him  for  his  delinquency  in 
refusing  to  make  good  his  bid. — ^Brown  v.  Thompson  (Okla.),  176  Pac. 
731.  The  judgment  of  a  county  court  in  confirming  a  gruardian's  sale 
of  real  estate  will  be  accorded  like  force,  effect,  and  legal  presumption 
as  the  Judgments  and  decrees  of  other  courts  of  general  Jurisdiction. — 
Berry  v.  ToUeson  (Okla.),  172  Pac.  630,  631.  After  a  court  obtains 
jurisdiction  of  a  guardianship  sale  proceeding,  all  irregularities  and 
defects  between  the  acquisition  of  jurisdiction  and  the  order  of  con- 
firmation are  cured  by  the  order  of  confirmation,  to  the  extent  that 
the  order  of  confirmation  may  not  be  collaterally  attacked  on  account 
of  such  irregularities,  but  this  rule  does  not  extend  to  jurisdictional 
matters.— Winters  v.  Oklahoma  P.  C.  Co.  (Okla.),  164  Pac.  965.  Where 
a  foreign  guardian  has,  under  authority  of  the  county  court,  sold  the 
lands  of  her  ward  in  this  state,  and  the  county  court  has  rendered  a 
decree  of  confirmation,  which  is  not  assailed  by  appeal  or  by  an  orig- 
inal suit  in  equity  to  set  it  aside,  such  decree  can  not  be  overturned 
by  motion.— Seidel's  Estate,  In  re,  64  Or.  321,  324,  130  Pac.  53.  The 
terms  of  sale,  under  which  one  becomes  purchaser  at  a  guardian's  sale 
of  his  ward's  property,  are  such  as  are  contained  in  the  order  of  sale 
and  the  order  of  confirmation;  and  if  the  guardian  makes  promises  in 
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that  connection  not  so  contained,  the  purchaser  should,  for  his  pro- 
tection, consult  the  court  before  the  order  of  confirmation  is  made. — 
Brown  V.  Thompson  (Okla.),  176  Pac.  931,  933.  That  provision  of  the 
statute  which  prohibits  a  private  gruardianship  sale  of  lands  from  being 
confirmed  where  the  bid  is  not  90  per  cent  of  the  appraised  value,  or 
where  there  has  been  no  appraisement  of  such  lands  within  a  year 
prior  to  the  sale,  is  mandatory  and  goes  to  the  jurisdiction  of  the 
court  to  make  the  order  of  confirmation;  an  order  of  confirmation  of 
such  a  sale,  made  in  violation  of  such  a  statutory  provision,  is  void 
for  want  of  Jurisdiction.— Winters  v.  Oklahoma  P.  C.  Co.  (Okla.), 
164  Pac.  966;  Sampson  v.  Smith  (Okla.),  166  Pac.  422.  An  appeal  may 
be  taken,  under  the  Oklahoma  statute,  by  the  purchaser  at  a  guardian's 
sale  firom  the  county  court  to  the  district  court  from  an  order  refusing 
to  confirm  the  sale.— In  re  Billy,  34  Okla.  120,  124  Pac.  608.  A  pur- 
chaser at  a  guardian's  sale  who,  after  confirmation  of  the  sale  refuses 
to  comply  with  the  terms,  is  entitled  to  no  particular  form  of  notice 
of  a  purposed  motion  to  have  the  order  of  confirmation  vacated  and  a 
resale  ordered;  provided,  the  notice  received  by  him  distinctly  sets 
out  the  land,  the  place  and  hour  of  hearing,  and  the  nature  of  the  pro- 
ceedings, is  authenticated  by  the  clerk  of  court  under  his  seal,  and  is 
served  by  the  sherlfT  of  his  own  county. — Brown  v.  Thompson  (Okla.), 
176  Pac.  931,  933. 

(12)  Purchaser  and  his  rights. — ^A  guardian,  like  an  administrator,  is 
prohibited  from  purchasing  trust  property  at  his  own  sale. — Webb  v. 
Branner,  69  Kan.  190,  62  Pac.  429.  Since,  under  the  law  of  this  state, 
the  wife's  Interest  during  marriage  in  the  real  estate  of  her  husband, 
while  a  contingent  one,  is  unquestionably  property,  the  statutory  inca- 
pacity of  a  guardian  to  become  a  purchaser  at  the  sale  of  his  ward's 
property  is  held  to  exclude  the  husband  of  a  guardian  from  becoming 
such  a  purchaser. — ^Frazier  v.  Jeaklns,  10  Kan.  App.  668,  63  Pac.  469. 
If  a  guardian,  or  the  husband  or  wife  of  such  guardian,  wishes  to  buy 
at  the  guardian's  sale,  the  proper  practice  is  to  obtain  leave  of  court  to 
do  so,  on  a  showing  of  reasons  therefor. — Frazier  v.  Jeaklns,  64  Kan. 
616,  67  L.  R.  A.  676,  68  Pac.  24.  Where  a  probate  homestead  has  been 
set  apart  by  the  court  from  community  property,  for  the  use  of  the  sur- 
viving wife  and  minor  children,  it  belongs,  one-half  to  the  widow,  and 
the  remainder,  in  equal  shares,  to  the  children.  The  vldow,  and 
children  upon  attaining  majority,  may  dispose  of  their  respective 
interests  in  such  homestead,  and  during  their  minority  the  children's 
interests  may  be  sold  by  the  guardian,  but  the  purchaser,  where  he 
was  not  misled,  and  did  not  misunderstand  the  terms  of  the  sale  of  the 
property,  can  not  complain  that  it  was  sold  "in  one  lump,"  and  that  the 
interest  of  one  of  the  minors,  an  undivided  eighth,  was  not  offered 
separately,  unless  he  can  show  that,  because  of  the  mode  in  which  the 
interest  of  the  minor  was  sold,  he  did  not  acquire  a  good  title  to  that 
lnterest.--Estate  of  Hamilton,  120  Cal.  421,  426,  62  Pac.  708.  Pur- 
chasers  at  a  guardian's  sale,  who  close  their  eyes  to  facts,  facts  which 
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were  open  to  inveBtigation  by  the  exercise  of  that  diligence  which  the  law 
imposes,  are  not  protected.  "Whatever  is  notice  enough  to  excite  the 
attention  of  a  man  of  ordinary  prudence  and  call  for  further  inquiry  is, 
in  equity,  notice  of  all  facts  to  the  knowledge  of  which  an  inquiry 
suggested  by  such  notice  and  prosecuted  with  due  and  reasonable  dili- 
gence would  have  led." — Dormitzer  v.  German  Sav.  &  L.  Soc,  23  Wash. 
132,  62  Pac.  862,  890;  citing  Kerr  on  Fraud  and  Mistake.  A  statute 
providing  that  a  guardian's  sale  shall  not  be  void  by  reason  of  any 
"irregularity  in  the  proceedings''  when  the  guardian  made  a  sale,  and 
the  premises  are  held  by  "one  who  purchased  them  in  good  faith,"  does 
not  protect  one  who  purchased  property  at  a  guardian's  sale,  with 
notice  of  fraud  in  the  proceedings,  or  of  facts  which  would  place  him 
on  inquiry,  from  an  action  to  set  aside  the  sale  for  fraud. — Dormitzer 
V.  German  Sav.  &  L.  Soc,  23  Wash.  132,  62  Pac.  862,  882,  883.  An  order 
of  court,  confirming  a  guardian's  sale,  which  fails  to  direct  the  invest- 
ment of  the  proceeds,  goes  to  a  matter  subjequent  to  the  consumma- 
tion of  the  sale,  and  does  not  affect  the  purchaser's  rights.  He  is  not 
required  to  see  that  such  proceeds  are  properly  invested,  and  a  failure 
to  invest  them  at  all  could  not  defeat  a  sale  properly  made. — Orman  v. 
Bowles,  18  Colo.  463,  33  Pac.  109,  113.  Where  a  minor's  interest  in 
land,  incapable  of  partition,  is  sold  as  a  whole,  at  public  auction,  and 
it  appears  that  the  purchaser  bid  for  the  whole  property,  and  knew 
what  he  was  bidding  for;  that  it  was  announced,  at  the  time  the  prop- 
erty was  offered,  that  bids  would  be  received  for  the  whole,  and 
treated  as  pro  rata  bids  for  the  several  interests;  that  the  court  found 
that  such  pro  rata  bid  for  the  interest  of  the  minor  was  not  dispro- 
portionate to  its  value;  that  an  offer  of  ten  per  cent  more,  exclusive 
of  the  costs  of  the  new  sale,  could  not  be  had;  and  that  the  proceed- 
ings at  the  sale  were  fair, — such  purchaser  can  not  object  to  a  con- 
firmation of  the  sale  of  such  minor's  undivided  interest. — Estate  of 
Hamilton,  120  Cal.  421,  426,  52  Pac.  708.  A  purchaser  at  a  guardian's 
sale  may  repudiate  on  the  ground  that  the  deed,  inasmuch  as  the 
court  was  without  jurisdiction  in  the  proceeding,  conveyed  no  legal 
title. — Ansley  v.  Gault  (Okla.),  179  Pac.  16.  The  purchaser  at  a  guard- 
ianship sale  of  real  estate  is  charged  with  notice  of  the  gruardian's 
failure  to  give  the  bond  required  by  law. — Vanhorn  v.  Nestoss,  99  Wash. 
328,  337,  169  Pac.  807.  The  purchaser  at  a  guardian's  sale,  all  the  pro- 
ceedings relating  thereto  being  regular  upon  their  face,  can  not  be 
ousted  of  his  title  by  reason  of  the  guardian's  fraud  in  inducing  such 
sale,  where  the  purchaser  did  not  participate  in  or  have  knowledge  of 
such  fraud.— Scott  v.  Abraham  (Okla.),  159  Pac.  270.  Where  the  land 
of  a  minor  16  sold  by  the  guardian  the  purchaser  and  all  other  persons 
dealing  with  the  land  were  charged  with  notice  of  the  probate  pro- 
ceedings which  showed  that  the  minor's  land  was  sold  partly  for  cash 
and  partly  on  time,  and  are  also  presumed  to  know,  and  are  charged 
with  notice  of,  the  law  as  to  gruardianship  sales. — ^American  Inv.  Go.  v. 
Brewer  (Okla.),  181  Pac.  294,  296.    One  who  purchases  from  the  ven- 
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dee  of  a  guardian's  sale  must  take  notice,  at  his  peril,  of  the  authority 
of  the  guardian  to  make  the  sale,  and  if  sufficient  facts  appear  or  are 
suggested  by  the  record  in  connection  with  other  circumstances  which 
are  brought  to  his  notice,  to  put  a  reasonably  prudent  man  on  inquiry, 
and  he  neglects  to  make  such  inquiry,  he  will  be  held  to  have  actual 
knowledge  of  the  channel  through  which  his  grantor  claimed  title,  and 
that  her  grantor  in  the  guardian's  deed,  under  which  she  held,  was  in 
fact  her  husband. — ^Burton  v.  Gompton,  50  Okla.  365,  370,  150  Pac.  1080. 
A  purchaser  or  incumbrancer  from  the  vendee  at  a  guardian's  sale, 
with  notice  of  such  fraud  as  renders  the  sale  void,  is  not  an  innocent 
purchaser,  even  though  he  pays  a  valuable  consideration. — ^Winsted  v. 
Shank  (Okla.),  173  Pac.  1041.  If  the  land  of  a  minor  is  sold  by  his 
guardian,  the  purchaser  and  all  others  who  afterwards  deal  with  it 
are  charged  with  notice  of  the  probate  proceedings  through  which  the 
sale  is  made,  also  of  the  law  involved,  and  must  take  notice  that,  in 
case  there  are  deferred  payments,  the  same  must  be  secured  by  a  first 
lien  on  the  land  sold. — ^American  Inv.  Co.  v.  Brewer  (Okla.),  181  Pac. 
294,  296. 

8.  Setting  aside. 

(1)  In  general. — The  Judgment  of  a  county  court,  when  acting  as  a 
court  of  probate,  in  a  proceeding  by  a  guardian  to  sell  the  land  of  a 
ward,  can  not  be  questioned,  except  in  the  manner  provided  by  statute. 
— Gager  v.  Henry,  5  Saw.  237,  Fed.  Gas.  No.  5172.  Proceedings  for  the 
sale  of  property  by  guardians  are  the  same  as  those  prescribed  for  the 
sale  of  property  of  decedents  by  executors  or  administrators.  Hence 
if  the  court  is  satisfied  from  the  evidence  as  to  the  value  of  the  prop- 
erty, and  that  the  amount  bid  for  it  by  the  purchaser,  including  an 
increased  bid  in  the  court,  is  disproportionate  to  the  value  of  the 
property,  it  may,  in  its  discretion,  refuse  confirmation  of  the  sale,  and 
set  it  aside,  and  order  a  new  sale. — In  re  Jack,  115  Gal.  203,  206,  46 
Pac.  1057.  A  guardian's  deed  is  not  prima  facie  evidence  of  the  regu- 
larity of  proceedings  in  the  guardianship  matter,  and  such  a  deed, 
accompanied  by  an  alleged  certified  copy  of  an  order  of  the  probate 
court  confirming  the  sale,  must,  in  case  of  variance  between  such  copy 
and  the  original  record,  yield  to  the  latter. — ^Jelinski  v.  Ruml,  37  S.  D. 
253«  256,  157  N.  W.  1051.  On  motion  to  set  aside  an  order  confirming 
a  guardian's  sale  on  the  ground  of  the  purchaser's  having  refused  to 
pay  the  purchase  price,  the  purchaser  is  apprised  of  the  hearing  so  as 
to  satisfy  the  statute  if,  on  filing  of  such  motion,  the  notice  is  served 
upon  him  by  the  sheriff  of  his  county,  who  afterwards  returns  the 
same  as  served,  and  such  notice  recites  the  land,  the  place,  the  hour, 
and  the  nature  of  the  proceeding. — Brown  v.  Thompson  (Okla.),  175 
Pac.  731.  Where,  in  a  proceeding  to  set  aside  a  confirmation  of  a  sale 
of  the  property  of  minor  Indian  allottees,  an  issue  was  presented  as  to 
whether  or  not  it  was  to  the  best  interest  of  the  minors  that  the 
property  be  sold,  it  was  error  to  refuse  to  hear  evidence  on  this  point, 
and  to  hear  and  pass  upon  such  issue. — In  re  Hickory's  Guardianship 
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(Okla.),  182  Pac.  238,  236,  237.  In  a  proceeding  by  appeal  firom 
the  county  court  to  the  district  court  to  set  aside  a  sale  of  property  of 
minor  Indian  allottees  on  the  ground  that  the  value  of  the  property  was 
disproportionate  to  the  price  bid,  it  was  proper  to  receive  evidence  of 
the  value  of  the  property  on  the  day  of  the  sale,  and  it  was  not  error 
to  sustain  objections  to  the  introduction  of  evidence  as  to  its  value 
on  the  date  of  confirmation,  the  bid  received  not  having  been  raised  on 
that  date  or  a  higher  offer  received  (Estate  of  Leonis,  138  Cal.  194, 
71  Pac.  171).— In  re  Hickory's  Guardianship  (Okla.),  182  Pac.  233,  235. 

(2)  Fraud. — A  gruardian's  sale  of  land  can  be  avoided  by  pleading  and 
proving  fraud  in  making  the  sale;  or,  the  court  may  give  such  other 
relief  as  may  be  authorized  by  equitable  principles;  if  fraud  was  per- 
petrated, the  fact  that  it  has  the  appearance  of  judicial  sanction  does 
not  affect  the  right  of  the  defrauded  person  to  equitable  relief. — Amer- 
ican Inv.  Co.  V.  Brewer  (Okla.),  181  Pac.  294,  295.  Where  probate  pro- 
ceedings were  had  for  the  purpose  of  vesting  title  to  an  entire  piece 
of  property  in  the  father  of  certain  minors,  so  that  he  might  mortgage 
it  to  get  money  for  the  purpose  of  finishing  buildings  in  the  course  of 
construction  on  part  of  the  property;  where  the  children  were  to  get 
a  second  mortgage,  instead  of  having  their  interest  sold  for  cash; 
where  a  form  of  bidding  had  been  agreed  u^on,  in  advance,  by  the 
probate  court,  on  testimony  taken  as  to  the  fair  value  of  the  childrens' 
interest;  and  where  the  gruardian  was  used  as  an  instrument  by  the 
father  to  accomplish  this  end,  with  full  knowledge  of  the  probate  court, 
— the  sale  will  be  set  aside  as  fraudulent. — ^Dormitzer  v.  German  Sav. 
&  L.  Soc,  23  Wash.  132,  62  Pac.  862,  890.  As  to  what  evidence  is  suffi- 
cient to  set  aside  a  guardian's  sale  for  fraud,  where  the  allegations  of 
the  complaint  attack  certain  probate  proceedings  and  acts  of  the 
guardian,  and  the  sale  of  the  property  made  by  him  as  fraudulent,  see 
Dormitzer  v.  German  Sav.  &  L.  Soc.,  23  Wash.  132,  62  Pac.  862,  891. 
Where  certain  shares  of  stock  of  a  decedent's  estate  have  been  sold, 
and,  by  the  terms  of  the  will  of  the  testator,  a  minor  child  is  entitled 
to  one-half  of  his  estate,  and  a  sale  has  been  confirmed,  the  guardian 
of  such  minor  child  may  be  relieved  from  such  order  of  confirmation, 
on  the  ground  that  the  price  received  for  the  property  was  dispropor- 
tionate to  its  value,  and  that  the  sale  thereof,  at  such  price,  was  a 
fraud  upon  the  estate  and  upon  such  minor  child.  Such  relief  may  be 
granted  under  section  473  of  the  Code  of  Civil  Procedure  of  California, 
which  provides  that  the  court  may,  in  its  discretion,  relieve  a  party, 
if  application  be  made  within  a  reasonable  time,  from  a  Judgment  taken 
against  him,  "through  his  mistake,  inadvertence,  surprise  or  excusable 
neglect."  In  applications  for  relief  under  this  section,  made  within  a 
reasonable  time,  no  distinction  is  to  be  made  between  extrinsic  or  other 
fraud.  Fraud,  or  its  equivalent,  whether  upon  the  court,  or  upon  a 
party,  or  one  so  situated  as  to  be  held  in  law  an  adversary,  is  suffi- 
cient to  warrant  relief. — In  re  Johnson,  7  Cal.  App.  436,  94  Pac.  592,  594. 
If  a  ward  has  been  induced  by  fraud  and  deceit  to  part  with  his  prop- 
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erty  for  an  inadequate  consideration,  he  may  either  affirm  the  trans- 
action and  sue  for  damage,  or  repudiate  the  sale  and  invoke  the  aid 
of  equity  to  have  him  and  the  purchaser  placed  in  status  quo;  but  he 
can  not  have  both  remedies.— Marshall  v.  Gustin,  89  Or.  53,  170  Pac. 
312,  173  Pac.  461.  Where  the  records  of  the  county  court,  though 
regular  on  their  face,  show  that  a  guardian's  sale  of  his  ward's  real 
estate  amounted  to  an  indirect  exchange  of  properties,  such  sale  con- 
stitutes a  constructive  fraud  upon  the  estate  of  the  ward,  and  is  void- 
able, and  its  value  may  be  recovered  by  the  ward  in  a  suit  against  the 
persons  acquiring  the  lands,  with  knowledge  or  notice  of  the  fraud, 
when  the  same  has  been  conveyed  to  Innocent  purchasers. — Perkins  v. 
Middleton  (Okla.),  166  Pac.  1104,  1107.  Where  a  guardian  sells  the 
land  of  his  ward  upon  a  secret  understanding  that  the  purchaser  shall 
not  pay  for  the  same,  but  will  Immediately  convey  the  lands  to  the 
guardian's  wife,  and  the  sale  Is  confirmed  by  the  court  and  a  deed 
executed  and  delivered  to  the  purchaser,  such  facts  constitute  a  fraud 
upon  the  estate  of  the  ward  and  the  sale  may  be  set  aside  in  an 
action  against  such  purchaser  and  all  persons  who  acquired  rights  in 
said  lands  with  notice  of  such  fraud. — ^Wlnsted  v.  Shank  (Okla.),  173 
Pac.  1041.  Where  a  sale  of  his  ward's  land  by  a  guardian  was  appar- 
ently made  for  cash,  but,  in  fact,  made  by  an  exchange  of  other  real 
estate,  the  exchange  constitutes  a  fraud  upon  the  estate  of  the  ward, 
and  may  be  set  aside  against  the  purchaser  or  any  person  acquiring 
rights  in  said  lands,  with  knowledge,  or  who  is  chargeable  with  notice, 
of  such  fraud. — ^Berry  v.  ToUeson  (Okla.),  172  Pac.  630,  631.  The  fraud 
which  win  Justify  the  cancellation.  In  an  equitable  suit  of  the  judg- 
ment or  order  of  the  probate  court,  must  be  extraneous  to  the  Issues, 
and  such  as  prevented  the  complaining  party  from  having  a  fair 
hearing.— Driskill  v.  Quinn  (Okla.),  170  Pac.  495,  496. 

(3)  Other  considerations  In  equity. — As  a  general  rule,  a  party  occu- 
pying a  relation  of  trust  or  confidence  to  another  Is,  In  equity,  bound 
to  abstain  from  doing  everything  which  can  place  him  in  a  position 
inconsistent  with  the  duty  or  trust  such  relation  imposes  on  him,  or 
which  has  a  tendency  to  interfere  with  the  discharge  of  such  duty. 
Upon  this  principle,  no  one  placed  In  a  situation  of  trust  or  confidence 
In  reference  to  the  subject  of  a  sale  can  be  the  purchaser,  on  his  own 
account,  of  the  property  sold.  If  such  a  one  purchases  the  property, 
the  option  of  the  person  interested  In  the  property,  and  to  whom  the 
relation  of  trust  or  confidence  was  sustained,  has  the  option  to  set 
aside  the  sale  within  a  reasonable  time,  however  innocent  the  pur- 
chaser may  be. — Dormitzer  v.  Oerman  Sav.  &  L.  Soc,  23  Wash.  132, 
62  Pac.  862,  891.  The  doctrine  as  to  purchases  by  trustees,  guardians, 
administrators,  and  persons  having  a  confidential  character  arises  from 
the  relation  between  the  parties,  and  not  from  the  circumstance  that 
they  have  power  to  control  the  sale.  The  right  to  set  aside  the  sale 
does  not  depend  on  Its  fairness  or  unfairness.  To  set  aside  the  pur- 
chase, it  Is  not  necessary  to  show  that  it  was  actually  fraudulent  or 
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advantageouB.  If  the  trustee,  or  other  person  having  a  confidential 
character,  can  buy  in  an  honest  case,  he  may  in  a  case  having  that 
appearance,  but  which  may  be  grossly  otherwise;  and  yet  the  power 
of  the  court,  because  of  the  infirmity  of  human  testimony,  would  not 
be  equal  to  detect  the  deception.  It  is  to  guard  against  this  uncer- 
tainty and  the  hazard  of  abuse,  and  to  remove  the  trustee,  and  other 
I  -sons  having  confidential  relations,  from  temptation,  that  the  rule 
aoes  and  will  permit  the  cestui  que  trust  or  other  person  to  come,  at 
his  option,  and,  without  showing  actual  injury  or  fraud,  have  the  sale 
set  aside. — Dormitzer  v.  German  Sav.  &  L.  Soc,  23  Wash.  132,  62 
Pac.  862,  891.  A  district  court  of  Oklahoma  is  justified,  in  the  exercise 
of  its  equitable  powers  and  upon  sufficient  evidence,  in  canceling  the 
deed  of  a  guardian  to  the  land  of  a  minor,  and  in  annulling  the  order 
of  the  county  court  confirming  the  same. — ^Elrod  v.  Adair,  64  Okla. 
207,  153  Pac.  660. 

(4)  Guardian's  sale  to  himself.  Void  sales. — The  sale  of  his  minor 
ward's  real  estate  by  a  guardian  to  his  own  wife  is  prohibited  by 
statute  and  condemned  by  public  policy,  and  such  a  sale,  being  so  for- 
bidden, is  void,  because  it  lacks  both  the  sanction  and  the  authority 
of  the  law. — ^Burton  v.  Compton,  50  Okla.  366,  367,  160  Pac.  1080. 
Where  a  guardian  of  a  minor  sells  his  ward's  real  estate  to  his  own 
wife,  the  deed  is  void,  regardless  of  the  absence  of  fraud,  the  adequacy 
of  price,  or  the  apparent  regularity  of  the  proceedings. — Burton  v. 
Compton,  50  Okla.  365,  367,  150  Pac.  1080.  A  sale  by  a  guardian  of  real 
efitate  belonging  to  his  ward  to  himself  through  the  interposition  of  a 
third  person  is  not  void  absolutely,  but  is  voidable  in  an  action  brought 
to  set  aside  the  same  against  the  purchaser  or  guardian  or  some  one 
claiming  under  him  with  knowledge  of  the  circumstances  of  the  sale, 
or  one  who  was  not  a  bona  fide  purchaser  or  incumbrancer  for  good 
and  sufficient  consideration  and  without  notice. — Allison  v.  Chummey 
(Okla.),  166  Pac.  691,  693;  Langley  v.  Pbrd  (Okla.),  171  Pac.  471,  473. 
An  action  brought  for  the  purpose  of  declaring  a  guardianship  sale  of 
real  estate  illegal  and  void  for  want  of  Jurisdiction  in  the  court  to 
order  the  same,  the  guardian  having  failed  to  give  the  bond  required 
by  law,  is  a  proper  attack  upon  the  sale,  and  where  the  record  shows 
conclusively  that  no  bond  was  given,  the  sale  was  void,  and  it  is 
immaterial  whether  the  action  was  a  direct  or  a  collateral  attack. — 
Vanhorn  v.  Nestoss,  99  Wash.  328,  337, 169  Pac.  807. 

(5)  Return  of  consideration. — ^In  an  action  by  a  minor  Creek,  freed- 
man  allottee  to  set  aside  a  void  deed  to  his  allotted  lands,  it  is  not 
necessary  to  plead  a  formal  tender  or  offer  to  return  the  consideration 
thereof,  as  a  condition  precedent  to  maintaining  an  action  for  the  can- 
cellation of  such  void  conveyance. — McKeever  v.  Carter,  53  Okla.  360, 157 
Pac.  56.  If  a  minor  citizen  of  the  Choctaw  Nation  of  Indians  sues  to  set 
aside  a  void  guardianship  sale  of  his  lands,  and  alleges  that  he  has 
no  part  of  the  consideration  of  the  sale  and  never  received  any  part 
thereof,  such  minor  is  not  required  to  pay  or  to  tender  back  such  con- 
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sideration  as  a  prerequisite  to  the  maintenance  of  his  suit — ^Winters 
y.  Oklahoma  P.  C.  Co.  Okla.),  164  Pac.  965. 

9.  Collateral  attack. 

(1)  In  general. — ^If  the  question  as  to  a  guardian's  sale  of  lands  Of 
his  ward  arises  collaterally,  and  the  pleadings  do  not  attack  the  pro- 
ceeding for  want  of  jurisdiction,  and  the  record  discloses  Jurisdiction, 
both  of  the  parties  and  of  the  subject-matter,  the  sale  will  be  sustained. 
— McCulloch  V.  Estes,  20  Or.  349,  25  Pac.  724. 

(2)  Definitions. — A  "collateral  attack"  on  a  judicial  proceeding  is  an 
attempt  to  avoid,  defeat,  or  evade  or  deny  its  force  and  effect  in 
some  incidental  proceedings  not  provided  by  law  for  the  express  pur- 
pose of  attacking  it,  and  it  is  held  that  an  action  to  set  aside  a  con- 
veyance by  a  guardian  of  the  lands  of  his  ward,  made  after  a  petition 
and  order  of  sale,  brought  against  the  purchaser  and  grantee  of  the 
same  under  said  guardian's  sale,  is  a  collateral  attack  upon  the  proceed- 
ing resulting  in  such  sale. — Sockey  v.  Winstock,  43  Okla.  758,  763,  144 
Pac.  372.  The  attack  is  "direct,"  and  not  "collateral,"  when  the  validity 
of  the  record  attacked  is  directly  put  in  issue  by  the  pleadings  of  the 
parties  attacking  it,  by  proper  averments;  and  the  converse  is  true, 
that,  when  there  are  no  proper  averments  attacking  the  record,  the 
attack  is  then  "collateral,"  and  not  "direct"— Walker  v.  Goldsmith,  14 
Or.  125,  12  Pac.  537,  553.  If  certain  probate  proceedings,  and  the  acts 
of  the  guardian  for  minors,  and  a  sale  of  their  property  made  by  him, 
are  attacked  as  fraudulent,  in  a  complaint  which  seeks  the  fore- 
closure of  mortgages  on  the  property,  but  such  complaint,  in  apt  and 
specific  allegations,  directly  attacks  the  probate  proceedings,  and 
the  guardian's  deeds  thereunder,  and  issues  are  joined  on  these  allega- 
tions, the  plaintiff,  by  presenting  his  complaint  so  drawn  with  a  double 
aspect,  can  not  be  said  to  have  waived  the  fraud  in  the  guardian's 
sales,  and  the  attack  thereon  is  not  collateral..  Such  a  complaint,  where 
it  contains  a  prayer  for  relief  generally,  as  well  as  one  for  the  fore- 
closure of  the  mortgages,  will  justify  a  decree  restoring  mortgages 
wrongfully  canceled,  and  their  foreclosure,  or  a  decree  adjudging  the 
guardian's  sales  and  deeds  void,  and  giving  to  the  children  an  unen- 
cumbered interest  in  the  property. — Dormitzer  v.  German  Sav.  &  L. 
Soc.»  23  Wash.  132,  62  Pac.  862,  881.  Where  a  petition  in  a  suit  to 
quiet  title  to  certain  land  alleges  that  an  order  of  court  directing  a 
guardian  to  sell  the  land  was  procured  by  fraud  and  prays  to  have 
the  order  of  sale  and  subsequent  orders  approving  the  sale  canceled, 
the  suit  is  a  direct  attack  and  not  a  collateral  attack. — Brown  v. 
Trent,  36  Okla.  239,  128  Pac.  895.  If  the  female  plaintiff  in  ejectment, 
to  prove  title  in  herself,  assails  the  validity  of  the  record  of  the 
county  court  appointing  for  her  a  guardian,  who  as  such  pursuant 
to  an  order  of  the  court,  had  subsequently  sold  and  conveyed  the 
land  in  controversy  to  one  of  the  defendants,  such  attack  is  col- 
lateral, and  the  record,  being  one  of  a  court  of  general  jurisdiction 
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as^  to  probate  matten,  can  not  be  impeached  by  any  evidence  or 
allegation  that  the  guardian  appointed  by  the  court  was  himeelf,  at 
the  time  of  such  appointment,  a  minor. — Johnson  v.  Johnson  (Okla.), 
169  Pac.  1121. 

(3)  When  not  effective. — ^The  question  as  to  whether  an  appraise- 
ment gave  sufficient  information  tq  the  court  to  enable  it  to  exercise 
its  judgment  in  confirming  a  sale  is  a  matter  which  can  not  be 
attacked  collaterally,  if  the  court  had  Jurisdiction  to  determine  the 
sufficiency  of  the  evidence  upon  the  matter  in  hand. — Smith  v.  Bis- 
cailuz,  83  Cal.  344,  359,  21  Pac.  16,  23  Pac.  314.  A  guardian's  deed  will 
not  be  held  void  upon  a  collateral  attack,  merely  because  the  petition  of 
the  guardian  for  leave  to  sell  his  ward's  real  estate  does  not  affirm- 
atively show  the  circumstances  of  a  condition  which,  under  the  statute, 
authorizes  such  sale. — ^Beachy  v.  Shomber,  73  Kan.  62, 84  Pac.  647.  The 
Judgment  of  a  probate  court,  regular  upon  its  face,  appointing  a  guard- 
ian- for  a  minor,  can  not  be  attacked  collaterally  upon  the  ground  of 
fraud,  collusion,  or  other  matter  aliunde. — Hodgdon  v.  Southern  Pac. 
R.  R.  Co.,  76  Cal.  642,  17  Pac.  928,  931.  So  a  Judgment  permitting 
a  guardian  to  sell  the  real  estate  of  his  wards  can  not  be  collaterally 
attacked  on  the  ground  that  the  required  statutory  notice  by  publica- 
tion was  not  given,  as  this  is  not  a  jurisdictional  defect.  One  has 
a  right  to  attack  a  judgment  in  a  collateral  proceeding  for  a  Juris- 
dictional infirmity, — that  is,  error  in  assuming  Jurisdiction;  but,  on 
the  other  hand,  a  judgment  can  not  be  questioned  collaterally  for 
an  error  committed  in  the  exercise  of  its  Jurisdiction. — Mortgage 
Trust  Co.  V.  Redd,  38  Colo.  458,  120  Am.  8t  Rep.  132,  8  L.  R.  A.  (N.  S.) 
1216,  88  Pac.  478,  476.  Where  the  court  has  Jurisdiction  to  enter  an 
order  and  judgment  appointing  a  special  guardian,  and  for  the  sale  of 
the  lands  of  certain  minor  heirs,  and  no  appeal  is  taken  from  the  same, 
such  order  and  Judgment  can  not  be  attacked  collaterally  in  a  civil 
action  in  the  nature  of  ejectment — Hagerman  v.  Meeks,  13  N.  M.  565, 
86  Pac.  801.  If  the  record  contains  a  recital  of  the  facts  requisite 
to  confer  Jurisdiction,  it  is  conclusive  when  attacked  collaterally. — 
Walker  v.  Goldsmith,  14  Or.  126,  12  Pac.  537,  663.  Irregularities  in 
such  proceedings,  occurring  after  the  court  has  acquired  Jurisdiction, 
do  not  aftect  the  validity  of  the  sale  upon  collateral  attack. — Scarf 
V.  Aldrich,  97  CaL  360,  33  Am.  8t  Rep.  190,  32  Pac.  324,  327.  Neither 
irregularities  alone,  nor  mere  omissions  from  the  record,  are  suffi- 
cient to  destroy  the  validity  of  Judicial  proceedings,  where  such  errors 
could  have  been  corrected  on  appeal  or  other  direct  proceedings. 
Collateral  attacks  of  this  kind  are  never  favored;  and  it  devolves  on 
those  making  the  attack  to  show  clearly  and  conclusively  that  the 
court  had  no  Jurisdiction,  before  the  proceeding  will  be  held  void. — 
Bradford  v.  Larkin,  57  Kan.  90,  45  Pac.  69,  70.  Where  a  petition,  by 
a  guardian,  to  sell  certain  land  belonging  to  his  ward  states,  among 
other  things,  that  the  ward  had  no  money  or  personal  property*  and 
that  is  was  to  his  interest,  and  necessary  for  his  support  and  educa- 
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tion,  that  the  land  should  be  eold,  and  deacribeB  the  land  without 
stating  specifically  in  what  county  or  state  it  is  situated,  or  in  what 
range  or  township,  but  land  answering  to  such  description  was  In 
fact  situated  in  a  certain  county,  where  all  the  parties  interested 
resided,  and  where  all  the  proceedings  were  had,  it  was  held  that  the 
petition  would  be  sufficient,  where  the  sale  under  it  was  attacked  col- 
laterally, many  years  afterwards. — Howbert  v.  Heyle,  47  Kan.  58,  27 
Pac.  116.  Where  the  validity  of  the  appointment  of  a  guardian,  and 
a  sale  of  his  ward's  land,  are  attacked  collaterally,  the  rules  of  law 
hedging  about  the  validity  of  such  sales  are  to  be  invoked  against  the 
plaintiff.  The  order  of  sale  is  presumed  to  have  been  a  valid  one, 
and  it  behooves  the  plaintiff  to  show  the  contrary.  The  burden  is 
upon  him  to  show  a  void  sale.  The  absence  of  evidence  in  the  record 
showing  the  Jurisdictional  facts  may  be  taken  as  evidence  against 
him.  If  the  posting  of  notices  was  not  performed  according  to  the 
requirements  of  the  statute,  it  is  for  him  to  show  that  fact  If  the 
evidence  does  not  show  how  it  was  done  and  when  it  was  j^one,  it  will 
be  presumed  that  it  was  done  in  the  proper  manner  and  at  the  proper 
time.— Asher  v.  Yorba,  125  Cal.  513,  58  Pac.  137,  138.  Whatever  may 
be  the  law  in  other  states,  it  is  settled,  under  the  statute  of  Kansas, 
that  the  order  of  a  court  confirming  a  guardian's  sale  becomes  res 
judicata  as  to  irregularities  only,  and  cures  nothing  of  substance; 
certainly  not  unless  the  matter  of  substance  is  exhibited  on  the  face 
of  the  sale  proceeding. — Frazier  v.  Jeakins,  64  Kan.  615,  57  L.  R.  A. 
675,  68  Pac.  24,  27.  If  suit  is  brought  for  damages  foi;  the  appro- 
priation of  land  for  right  of  way  purposes,  and  the  defense  is  made 
that  a  predecessor  of  the  defendant  had  purchased  the  land  at  a 
guardian's  sale,  a  Judgment  setting  aside  such  sale  for  want  of  pay- 
ment of  the  bid,  and  setting  aside  confirmation  thereof,  can  not  be 
collaterally  attacked  in  this  action;  if  the  proceedings  as  to  vacating 
that  sale  were  erroneous,  a  direct  proceeding  should  have  been  brought 
to  correct  the  irregularity. — Muskogee  E.  T.  Co.  v.  Maddin,  55  Okla. 
322,  155  Pac.  540. 

(4)  Void  proceedings  are  subject  to. — ^A  guardian's  sale,  if  a  nullity 
under  the  law,  is  subject  to  collateral  attack,  although  the  probate 
court  has  confirmed  the  sale,  as  where  an  action  of  ejectment  was 
brought  to  recover  a  title  claimed  under  a  trustee's  sale  to  himself, 
or,  in  effect,  to  himself.  In  order  to  characterize  a  guardian's  sale 
and  deed  as  "void,"  in  the  sense  in  which  that  word  is  most  frequently 
used  in  the  law,  it  is  not  necessary  to  regard  them  inezistent  They 
have  a  form  of  existence,  and,  under  certain  circumstances,  they  may 
be  allowed,  or  may  acquire  the  substance  of  existence.  A  plaintiff  may 
ratify  them  by  express  act  or  deed.  He  might  estop  himself  by  some 
course  of  conduct  to  question  the  validity,  or  he  might  allow  lapse 
of  time  to  bar  his  right  to  recover  on  the  score  of  their  invalidity. 
But  until  by  ratification,  estoppel,  or  limitation  he  has  given  effect 
to  them,  he  is  believed  to  treat  them  as  void  and  of  no  effect.    As  to 
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him,  they  are  void  and  of  no  effect,  because  they  failed  to  pass  the 
title  to  his  land.  In  order  to  characterize  an  act  or  transaction  as 
void,  it  is  not  necessary  that  it  should  be  a  nullity  as  to  everybody, 
and  for  all  time,  and  under  all  circumstances.  If  the  act  or  trans- 
action fails  to  deprive  interested  persons  of  their  rights  or  titles, 
fails  to  confer  them  on  some  one  else,  the  act  or  transaction  is  void 
as  to  such  persons.  If  the  act  or  transaction  requires  ratification, 
estoppel,  or  limitation  to  transfer  the  right  or  title,  it  is  void  until  the 
ratification  has  been  made,  the  estoppel  has  occurred,  or  the  time  has 
elapsed;  and  even  then  the  right  or  title  does  not  pass  by  virtue 
of  the  original  act  or  transaction,  but  passes  by  virtue  of  the  ratifica- 
tion, or  is  founded  on  the  estoppel,  or  is  set  at  rest  by  the  lapse  of 
time. — Frazier  v.  Jeakins,  64  Kan.  615,  57  L.  R.  A.  575,  68  Pac.  24,  28. 
When  the  petition  of  the  guardian  to  sell  his  ward's  real  estate  con- 
tains the  facts  substantially  in  accordance  with  the  requirements  of 
the  statute,  the  court  of  probate  jurisdiction  acquires  Jurisdiction 
thereof,  and  the  proceedings,  although  irregular  and  erroneous,  are 
not  void  or  subject  to  collateral  attack. — Sockey  v.  Winstock,  43 
Okla.  758,  761,  144  Pac.  372.  A  guardian's  deed  will  not  be  held 
void  on  a  collateral  attack  merely  because  the  guardian's  petition 
to  sell  the  real  estate  of  his  ward  defectively  states  the  existence 
of  the  conditions  under  which  the  statute  authorizes  the  sale. — 
Cowan  V.  Hubbard,  50  Okla.  671,  L.  R.  A.  1918C,  958,  151  Pac.  678. 
Where  a  guardian's  deed  is  void,  and,  the  sale  under  which  it  was 
executed  a  nullity,  and  the  right  of  *no  innocent  party  has  intervened, 
the  deed  and  the  sale  under  which  it  was  executed  may  be  attacked 
collaterally. — Burton  v.  Compton,  50  Okla.  365,  371,  150  Pac.  1080. 

REFERENCES. 

Right  of  guardian  to  acquire  ward's  property.  See  note  21  Ann.  Gas. 
1119.  Power  of  guardian  as  to  contract  of  sale.  See  note  ante,  subd. 
4  (4). 

10.  Lease  and  demise  of  ward's  property. 

(1)  In  general. — If  a  guardian  is  appointed  for  the  estate  of  a 
minor,  and  such  guardian's  bond  is  presented  and  approved,  a  lease 
afterwards  made  by  him  of  the  ward's  property  is  valid,  though  no 
letters  of  guardianship  have  been  issued  to  the  guardian,  and  no  oath 
of  office  has  been  taken  by  him. — Whyler  v.  Van  Tiger,  2  Cal.  Unrep. 
800,  14  Pac.  846.  Where  a  guardian  makes  a  lease  of  the  premises  of 
his  ward,  without  complying  with  all  the  requirements  of  the  law, 
and  the  party  to  whom  the  lease  is  made,  without  warranty,  conveys 
the  same  to  a  third  party,  who  enters  upon  the  premises  and  enjoys 
the  peaceable  and  uninterrupted  possession  thereof,  and  reaps  the 
fruits  of  the  lease,  he  can  not  be  heard  to  question  the  validity  of  the 
lease,  or  of  the  assignment,  in  defense  of  a  note  given  in  consideration 
of  such  assignment.  It  would  be  a  gross  inequity  and  injustice  to 
allow  the  assignees  to  take  the  benefits  of  the  lease,  and  then  avoid 
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payment  of  the  note  given  in  consideration  of  the  same. — ^Norton  v. 
Stroud  State  Bank,  17  Okla.  295,  87  Pac.  848,  849,  851.  If  a  lease  has 
been  made  by  an  infant  lessor,  the  guardian  of  such  infant  lessor, 
after  the  expiration  of  the  lease,  has  no  power,  unless  expressly 
authorized  by  the  court,  to  consent  to  a  lien  upon  the  leased  premises 
for  improvements  made  thereon  by  the  lessee. — Hughes  v.  Karshow,  42 
Colo.  210,  15  L.  R.  A.  (N.  S.)  723,  93  Pac.  1116,  1118.  The  control 
by  a  guardian  of  his  ward,  as  set  out  in  the  statutes  of  the  state, 
does  not  authorize  the  guardian  of  an  Indian  minor  to  make  a 
grazing  lease  of  his  ward's  surplus  allotment,  for  a  term  of  three 
years,  without  the  express  approval  or  authorization  of  the  coimty 
court  so  to  do. — Bailey  v.  King,  57  Okla.  528,  157  Pac.  763,  to  the 
contrary,  overruled. — Bryant  v.  Montgomery  (Okla.),  174  Pac.  1080. 
The  United  States  court  for  the  southern  district  of  the  Indian  Terri- 
tory had  authority  to  appoint  a  guardian  or  curator  of  the  estate 
of  a  minor  located  in  that  district  although  the  domicile  of  the  minor 
was  in  the  central  district  and  a  guardian  so  appointed,  when  quali- 
fied, had  authority  to  execute  a  valid  lease  of  the  minor's  land. — 
Ma  Harry  v.  Eatman,  29  Okla.  46,  116  Pac.  935.  One  of  two  joint 
guardians  has  no  authority  to  make  a  lease  of  the  ward's  property 
without  the  consent  of  the  other.— Sargent  v.  Shaver  (Okla.),  172 
Pac.  445. 

(2)  Lease  of  Indian  allotments. — ^The  lease  of  a  restricted  homestead 
for  oil,  gas,  or  other  mining  purposes,  under  section  2  of  the  act  of  con- 
gress of  May  27,  1908,  is  an  alienation  of  that  part  of  the  land  consti- 
tuting the  homestead  which  the  lease  permits  the  lessee  to  take 
from  it  by  the  discovery  and  removal  thereunder  of  the  oil,  gas,  or 
other  mineral  therein.— Parker  v.  Riley  (Okla.),  243  Fed.  42,  47,  155 
C.  C.  A.  572.  Where  restrictions  upon  the  leasing  of  a  ward's  surplus 
allotment  have  been  removed,  but  those  retained  against  the  alien- 
ation of  the  homestead,  a  lease  is  void  as  to  the  homestead  portion  of 
the  allotment,  but  valid  as  to  the  surplus  portion  thereof. — Boxley 
V.  Scott  (Okla.),  162  Pac.  688.  An  Indian,  who  made  a  lease  of  land, 
will  be  presumed  to  have  been  an  adult  at  the  time  he  made  the 
lease;  and  one  who  relies  upon  his  infancy  to  defeat  his  act  has  the 
burden  of  proof;  the  question  whether  the  lessor  was  competent  to 
enter  into  such  a  contract,  is  defensive  matter  not  available  to  the 
defendant  under  a  general  denial. — Mullen  v.  Carter  (Okla.),  173  Pac. 
512.  An  oil  and  gas  lease  of  lands  having  been  made  Jointly,  and  in 
accordance  with  law,  by  the  surviving  husband  and  the  two  minor 
children  (by  their  g^uardian)  of  a  full-blood  Creek  Indian,  as  her 
heirs  at  law,  said  lands  having  been  her  homestead  allotment,  duly 
selected,  allotted,  and  patented  to  her,  the  proceeds  are  to  be  enjoyed  by 
the  three  owners  of  the  fee,  share  and  share  alike. — ^Parker  v.  Riley 
(Okla.),  243  F^d.  42,  48,  155  C.  C.  A.  572. 

(3)  Same.  Controlling  statutes. — The  provisions  of  the  act  of  congress 
of  May  27,  1908,  relative  to  the  rights  and  interests  of  the  lessors  of  a 
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gas  and  oil  lease  of  restricted  lands,  in  so  far  as  tbey  are  in  any 
respect  reptignant  to  and  inconsistent  with  those  of  the  original  or 
of  the  supplemental  Creek  agreement  relative  to  the  same  subject, 
repealed  to  the  extent  of  that  repugnancy  and  became  substitutes 
for  those  earlier  provisions;  they  do  not  deprive  any  of  the  parties 
in  interest  of  any  of  their  vested  estates  or  constitutional  rights; 
but  the  rights  and  interests  of  such  lessors  are  governed  and  measured 
by  the  provisions  of  that  act — Parker  v.  Riley  (Okla.),  243  Fed.  42,  51, 
165  C.  C.  A.  572.  That  portion  of  the  act  of  congress  of  March  1,  1907, 
which  relates  to  the  constructive  notice  given  to  subsequent  pur- 
chasers and  others  by  the  filing  of  a  lease  by  an  allottee  of  an  allot- 
ment of  Indian  land  made  by  the  United  States,  was  neither  repealed, 
annulled,  nor  modified  by  the  subsequent  admission  of  Oklahoma  into 
the  Union,  by  the  recordation  statutes  of  the  territory  or  state  found, 
in  Revised  Laws  of  Oklahoma  of  1910,  sections  1154  and  1155,  by  the 
enabling  act,  the  constitution,  or  the  schedule  of  the  constitution  of 
that  state.— Anchor  Oil  Co.  v.  Cray  (Okla.),  257  Fed.  277,  280. 

(4)  Same.  Approval  of  Secretary  of  interior. — Guardians'  leases  of 
allotments  of  Indian  minors  in  the  Five  Civilized  Tribes  confirmed  and 
approved  by  the  trial  court  in  that  jurisdiction  since  April  26,  1906,  are 
not  subject  to  the  approval  or  disapproval  of  the  Secretary  of  the 
Interior,  but  the  orders  of  the  court  confirming  them  are  final. — 
Cowles  V.  Lee,  85  Okla.  159,  128  Pac.  668.  In  the  act  of  May  27,  1908, 
relative  to  homestead  allotments  to  members  of  the  civilized  tribes  in 
Oklahoma,  section  1  authorizes  the  Secretary  of  the  Interior  to  remove 
wholly  or  partly  from  the  land  the  restrictions  upon  alienation;  this 
would  include  authority  to  remove  restrictions  on  leaseholds  and  their 
products.— Parker  v.  Riley  (Okla.),  243  Fed.  42,  45,  155  C.  C.  A.  572. 
The  approval  of  the  Secretary  of  the  Interior  of  a  gas  and  oil  lease 
of  lands  is  a  removal  of  restrictions  upon  alienation,  from  the  oil  and 
gas  and  from  that  part  of  the  land  which  the  lessee  takes  from  the 
lessors  In  order  to  obtain  such  oil  and  gas. — ^Parker  v.  Riley  (Okla.), 
243  Fed.  42,  47,  155  C.  C.  A.  572.  The  act  of  congress  of  May  27,  1908, 
provides  that,  if  any  member  of  the  Blve  Civilized  Tribes  shall  die 
leaving  issue  bom  since  March  4,  1906,  the  homestead  of  the  allottee 
shall  remain  inalienable  for  the  use  and  support  of  such  issue  during 
their  lives  until  April  26,  1931,  unless  such  restrictions  against  alien- 
ation are  removed  by  the  Secretary  of  the  Interior;  and  authorizes 
leases  of  restricted  lands  for  oil,  gas,  or  other  mining  purposes,  with 
the  approval  of  the  Secretary  of  the  Interior;  under  these  provisions 
it  was  held  that,  where  an  aUottee  died  leaving  a  child  bom  after 
March  4,  1906,  and  other  heirs,  the  aubsequent  approval  by  the  Sec- 
retary of  the  Interior  of  an  oil  and  gas  lease  by  the  heirs,  removed 
the  restrictions  on  alienation  from  the  leasehold  and  the  royalties  there- 
under.—Parker  V.  Riley  (Okla.),  243  Fed.  42,  45,  155  CCA.  572.  A 
Creek  minor  of  full  blood,  through  his  guardian,  and  with  the  approval 
of  the  Secretary  of  the  Interior,  executed,  in  1912,  an  oil  and  gas  lease 
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on  his  allotment,  which  was  subject  to  restrictions  upon  alienation;  the 
lessor  died  while  yet  a  minor,  but  a  large  sum  in  royalties  had  been 
previously  collected;  and  It  was  held  that,  under  the  act  of  congress 
of  May  27,  1908,  the  effect  of  the  death  of  the  lessor  was  to  terminate 
all  control,  by  the  Secretary  of  the  Interior,  over  the  land  as  well  as 
oyer  the  royalties  previously  collected. — Richard  v.  Parker  (Okla.), 
245  Fed.  330,  334,  157  C.  C.  A.  522.  Inasmuch  as  a  law,  controlling  in 
Oklahoma,  requires  that  leases  made  by  a  guardian,  of  his  ward's 
allotted  lands  must,  to  be  valid,  be  approved  by  the  probate  court, 
approval  by  the  Secretary  of  the  Interior  does  not.  dispense  with  the 
court's  approval  in  the  case  of  such  a  lease  of  oil  and  gas  rights  in 
the  lands.— Robinson  v.  Long  Gas  Co.  (Okla.),  221  Fed.  398,  401. 

(5)  Same.  Approval  and  order  of  court. — ^A  lease  executed  by  a 
natural  guardian  who  has  not  submitted  himself  or  his  actions  to  a 
court  having  Jurisdiction,  nor  executed  a  bond,  nor  procured  an  order 
to  lease,  is  void  as  to  such  infant,  at  his  or  the  option  of  those  who 
legally  represent  him. — Capps  v.  Hensley,  23  Okla.  311,  100  Pac.  575. 
An  order  of  court  permitting  a  guardian  to  lease  his  ward's  land  is 
indispensable  to  a  valid  lease;  a  mere  memorandum  on  the  lease  does 
not  constitute  "an  order  of  court." — Fisher  v.  McKeemie,  43  Okla.  577, 
Ann.  Cas.  1917C,  1039,  143  Pac.  850.  The  county  courts  of  Oklahoma 
have  power  to  order  a  minor's  guardian  to  execute  oil  and  gas  leases 
of  the  ward's  lands  for  terms  extending  beyond  the  ward's  minority. 
— Mallen  v.  Ruth  Oil  Co.  (Okla.),  230  Fed.  497,  501,  502.  Where 
restrictions  on  alienation  have  been  removed  by  congress,  the  leases 
of  Indian  minors,  coming  within  the  purview  of  such  removal,  do 
not  have  to  be  approved  by  the  court  having  jurisdiction  of  the 
guardianship  of  such  minors,  nor  do  such  leases  have  to  be  recorded 
to  make  them  valid  and  binding. — ^Bailey  v.  King,  57  Okla.  528,  157 
Pac.  763.  A  guardian  who  has  executed  an  oil  and  gas  mining  lease 
under  the  order  of  and  with  the  approval  of  the  county  court  has 
no  power  thereafter  to  modify  the  terms  of  the  lease  by  his  act  alone 
without  the  approval  of  the  county  court,  nor  will  the  guardian's 
statement  to  the  effect  that  the  lease  is  modified  bind  the  minor. — 
Ardizzonne  v.  Archer  (Okla.),  160  Pac.  446.  A  guardian  has  power 
to  make  an  agricultural  lease  of  his  ward's  land  for  any  term  not 
extending  beyond  the  minority,  provided  the  lease  is  made  under  the 
direction,  and  with  the  approval  of  the  county  court  having  Jurisdic- 
tion of  the  minor's  estate.— Coleman  v.  Davis  (Okla.),  180  Pac.  381, 
383.  The  legally  qualified  and  acting  guardian  of  a  minor  allottee  of 
the  Chickasaw  Tribe  of  Indians,  of  less  than  one-half  Indian  blood 
is  authorized,  by  the  Oklahoma  statute,  under  the  direction  and  with 
the  approval  of  the  county  court  having  jurisdiction  of  such  minor's 
estate,  to  give  an  agricultural  lease  on  the  allotted  lands  of  such 
minor  for  a  fixed  term  during  the  minority  of  such  minor,  although 
the  lease  does  not  expire  until  more  than  five  years  from  the  date 
thereof. — Coleman  T.  Davis  (Okla.),  180  Pac  381*    It  is  Uot  required 


324  PROBATE  LAW  AND  PRACTICE. 

of  a  guardian  In  Alaska,  before  making  a  lease  for  the  ward,  of 
premises  owned  by  the  latter,  that  he  first  obtain  an  order  from  the 
court— White  y.  White  Co.,  4  Alaska  817,  321. 

(6)  Validity  of  lease  extending  beyond  ward's  nfUnorlty.— While  at 
common  law  all  leases  by  a  guardian  to  extend  beyond  the  term  of 
the  guardianship  were  voidable,  a  lease  of  a  minor's  land  pursuant 
to  an  order  of  the  probate  court  was  valid,  though  it  extended  beyond 
minority.— Cowles  v.  Lee,  35  Okla.  159,  128  Pac.  688;  Hustin  v.  Cob- 
leigh,  29  Okla.  793,  119  Pac.  416.  The  language  and  necessary  intend- 
ment of  the  provisions  of  the  constitution  and  statutes  of  Oklahoma, 
taken  singly  or  altogether,  make  it  clear  that  a  guardian's  lease, 
made  with  the  approval  of  the  county  court,  demising  oil  and  gas 
land  of  his  ward's  for  a  term  extending  beyond  his  minority,  and  even 
"so  long  thereafter  as  oil  or  gas  is  found  on  said  premises  in  paying 
quantities,"  is  valid.— Mallen  v.  Kuth  Oil  Co.  (Okla.),  231  Fed.  845, 
851.  The  guardian  of  an  Indian  minor  may,  with  the  approval  of  the 
probate  court  having  Jurisdiction,  lease  the  ward's  oil  or  gas  lands 
for  a  term  extending  beyond  the  period  of  minority. — Etchen  v.  Cheney 
(Okla.),  235  Fed.  104,  106.  While  it  is  true  that  a  guardian  can  not, 
in  Hawaii,  lease  the  land  of  his  ward  for  a  period  beyond  the  latter's 
minority,  so  as  to  bind  the  ward,  yet  ^^e  lease  is  binding  on  the 
lessee  after  that  time,  unless  the  ward  terminates  it,  and  it  may  be 
ratified  or  disaffirmed  by  the  ward,  at  his  option. — Nawahl  v.  Hakalau 
Plantation  Co.,  14  Haw.  460,  462. 

(7)  Collateral  attacl<. — ^A  lease  of  oil  and  gas  mining  privileges 
made  by  the  guardian  of  a  minor,  permission  of  the  court  having 
first  been  obtained  and  such  lease  having  been  approved  and  con- 
firmed by  the  court,  though  wjfjtiout  the  preliminary  notices  essential 
for  the  order  of  sale  and  confirmation  of  the  same  in  case  of  the 
sale  of  real  estate  of  minors  ^^(7  guardians,  is  valid  against  a  collateral 
attack.— Duff  v.  Keaton,  33  Okla.  92,  42  L.  R.  A.  (N.  S.)  472,  124  Pac. 
291.  If  a  guardian's  oil  and  gas  lease  exten'ds  beyond  the  period  of 
the  ward's  minority,  but  is,  notwithstanding  that  fact,  approved  by 
the  county  court,  on  the  ground  that  such  lease  is  for  the  best  interests 
of  the  ward,  it  can  not  be  collaterally  attacked. — ^Mallen  T.  Ruth  Oil 
Co.  (Okla.),  230  Fed.  497. 

*i^EFERENCE8. 

Mortgages  and  leases  of  real  estate  by  guardians.  See  Kerr's  Gal. 
Cyc.  Code  Civ.  Proc,  §§  1577-1579. 

11.  Mortgage  of  ward's  property^ 

(1)  Petition  as  foundation  of  Jurisdiction. — To  obtain  an  order  of 
the  court  authorising  the  guardian  to  mortgage  the  real  estate  of 
his  ward,  the  foundation  of  jurisdiction  Is  the  petition  filed  by  the 
guardian  for  leave  to  mortgage,  and  the  petition  for  such  order  is 
not  sufficient,  unless  it  appears  that  all  of  the  requirements  of  the 
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statute  have  been  complied  with  in  procuring  the  order  empowering 
the  guardian  to  execute  the  mortgage. — Howard  v.  Bryan,  133  Cal.  267, 
260,  65  Pac.  462;  Howard  v.  Bryan,  6  Cal.  Unrep.  547,  62  Pac.  459. 

(2)  Authority  to  mortgage. — ^A  county  court  in  Oregon  can  not 
authorize  a  guardian  to  mortgage  the  real  estate  of  his  ward. — Trutch 
V.  Bunnell,  11  Or.  58,  50  Am.  Rep.  456,  4  Pac.  588.  A  guardian  has 
no  power  to  make  a  contract  binding  upon  the  ward  or  upon  his 
estate,  however  proper  and  beneficial  the  contract  may  be.  Contracts 
made  by  him  impose  a  personal  liability  upon  himself,  and  his  pro- 
tection from  ioes  lies  in  his  right  to  charge  the  expenditure  to  the 
ward's  estate  in  his  account.  If  the  guardian  is  authorized  to  mort- 
gage the  real  estate  of  his  ward  only  for  the  purpose  of  providing 
suitable  maintenance  of  the  ward  and  his  family,  that'  is  the  only 
instance  in  which  he  may  mortgage  buch  real  estate,  and  even  in  such 
case  it  is  necessary  for  him  to  obtain  an  order  of  court  therefor. — 
Andrus  v.  Blazzard,  28  Utah  233,  54  L.  R.  A.  354,  63  Pac.  888,  890. 
Though  there  is  no  direct  authority  in  the  statute  to  mortgage  the 
ward's  real  estate,  still,  where  the  statute  declares  that  the  guardian 
mdst  safely  keep  the  property  of  bis  ward;  that  he  must  maintain 
the  same  with  its  buildings  ,and  appurtenances;  and  that  he  shall 
deliver  it  to  the  ward  at  u«e  close  of  his  guardianship  in  as  good 
condition  as  he  received  it,  a  district  court,  in  Montana,  may  allow 
the  guardian  to  mortgage  such  estate  for  an  amount  sufficient  to 
pay  off  a  mortgage  thereon,  which  is  overdue,  and  on  which  fore- 
closure proceedings  are  threatened.  The  interest  of  the  infant  in 
such  case  manifestly  requires  that  the  lien  or  encumbrance  upon  the 
estate  should  be  discharged;  and  the  general  doctrine  refusing  a 
guardian  the  privilege  of  mortgaging  t's  ward's  estate  is  not  applicable 
in  such  a  case,  where  the  opportunity  seemed  to  present  itself  to 
save  the  infant's  estate,  not  by  creating  a  debt,  or  by  borrowing 
money,  but  by  simply  transferring  an  already  existing  debt  from  one 
creditor  to  another. — ^Northwestern  Guaranty  L.  Co.  v.  Smith,  15 
Mont  101,  46  Am.  St  Rep.  662,  38  Pac.  224,  226.  The  law  can  not 
be  construed  to  authorize  the  mortgage  of  a  minor's  estate  to  pay  any 
debt  but  his  own.  It  must  be  such  a  mortgage  as  he  can  discharge 
by  paying  what  he  is  individually  bound  for,  and  such  as  will  admit 
of  a  redemption  of  the  payment  of  that  Widch  is  due  from  him  on  his 
own  account.  Hence  a  court  has  no  Jurisdiction  to  authorize  a  joint 
mortgage  of  the  property  of  several  minor  wards  to  pay  an  aggregate 
sum,  which  includes  a  large  private  indebtedness  of  the  guardian, 
for  which  the  estate  is  not  liable,  and  which  encumbers  the  property 
of  each  minor  with  aggregate  charges  made  against  the  property 
of  all  the  other  minors.  Such  a  Joint  mortgage  would  be  void. 
—Howard  v.  Bryan,  133  Cal.  257,  260,  261,  267.  65  Pac.  462.  Under 
a  statute  which  confers  power  upon  a  guardian  to  sell  his  ward's 
estate  for  the  purpose  of  raising  funds  to  pay  debts  or  to  maintain 
the  ward,  the  guardian  can  not  be  authorized,  by  order  of  court,  to 
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mortgage  his  ward's  land  to  secure  a  debt  contracted  for  the  Improve- 
ment of  the  estate. — Davidson  v.  Wampler,  29  Mont.  61,  74  Pac.  82, 
84.  In  the  territory  of  Hawaii,  a  guardian  does  not  now  have  the 
power  he  formerly  possessed  of  mortgaging  the  real  estate  of  his 
ward,  without  authority  from  any  court. — ^Hoare  v.  Allen,  13  Haw.  257, 
262.  In  Kansas  the  probate  court  has  Jurisdiction  to  authorize  a  guard« 
ian  to  execute  a  mortgage  upon  real  estate  owned  by  several  wards 
giving  a  lien  upon  all  the  property  for  the  whole  debt  secured. — ^First 
Nat.  Bank  of  Wlnfield  v.  Bangs,  91  Kan.  54,  136  Pac.  916.  Under  a 
decree  of  divorce  community  property  consisting  of  a  house  and  lot 
was  set  aside  for  the  use,  support,  maintenance,  and  education  of  the 
minor  children.  The  mother  was  awarded  the  custody  of  the  children 
and  afterward  was  appointed  their  guardian.  There  was  a  mortgage 
on  the  property.  The  court  granted  the  guardian  permission  to 
borrow  more  money  on  the  property  to  pay  off  the  original  mortgage 
and  provide  further  funds  for  the  maintenance  and  education  of  the 
children.  Held  that  this  was  proper  and  within  the  purposes  of  the 
trust  created  by  the  decree  of  divorce. — Schmitt  v.  Jenson,  37  Nev. 
150,  140  Pac.  519.  If  a  guardian,  who  has  no  statutory  power  to 
mortgage  the  ward's  property,  makes  such  a  mortgage  to  an  unin- 
terested person,  when  no  innocent  person  can  be  Injured,  the  purpose 
of  the  transaction  being  to  obtain  funds  to  pay  to  an  existing  mort- 
gagee of  the  property,  who  threatens  foreclosure,  such  uninterested 
person  will  be  subrogated  to  such  mortgage. — Laffranchini  v.  Clark, 
39  Nev.  48,  153  Pac.  250.  Under  the  act  of  congress  of  May  27,  1908, 
which  took  effect  July  27  following,  a  three-fourths  blood  Creek  Indian, 
under  the  age  of  21  years  can  not  make  a  valid  mortgage  of  lands 
allotted  to  him  by  reason  of  tribal  relations. — Gum  Bros.  Co.  v.  Morton 
(Okla.),  175  Pac.  350,  352. 

(3)  Validity  of  order  and  mortgage. — ^If  a  fair  and  reasonable  con- 
struction of  an  order  authorizing  the  guardian  to  mortgage  the  estate 
of  his  ward  may  be  made,  which  will  make  it  valid,  the  court  is 
bound  to  make  that  construction. — ^Howard  v.  Bryan,  6  Cal.  Unrep. 
547,  62  Pac.  459.  Non-compliance  with  a  statute  which  authorizes  and 
directs  a  guardian  to  give  the  mortgagee  a  promissory  note  for  the 
amount  of  money  loaned,  though  It  may  be  a  substantial  departure 
from  the  statute,  is  not  to  be  deemed  a  Jurisdictional  departure;  and 
where  the  attack  upon  the  mortgage  Is  collateral,  no  mere  error  or 
irregularity  in  the  proceeding,  however  important  or  substantial,  will 
invalidate  the  mortgage,  particularly  where  the  statute  declares  that 
no  mere  error  or  irregularity  in  mortgaging  the  property  of  minor 
heirs  under  order  of  court  shall  invalidate  the  mortgage. — Howard  v. 
Bryan,  6  Cal.  Unrep.  547,  62  Pac.  459, 460.  In  Montana  it  is  held  that  a 
law  which  authorizes  the  court  to  disregard  certain  irregularities  in 
sales  by  guardians  does  not  apply  to  proceedings  which  were  wholly 
void  under  the  law  at  the  time  at  which  they  took  place.  Thus  such 
a  statute  does  not  apply  to  a  mortgage  by  a  guardian,  given  to  secure 
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debts  contracted  for  the  improvement  of  the  estate;  because  a  guard- 
ian has  no  power  to  encumber  the  estate  of  his  ward,  or  to  bind 
the  ward  personally  on  any  undertaking  entered  into  on  the  ward's 
behalf. — ^Davidson  v.  Wampler,  29  Mont.  61,  74  Pac.  82.  A  mortgage 
given  by  a  guardian  is  not  made  void  by  the  fact  that  he  failed  to 
give  a  bond.  It  is  the  established  law  of  this  state,  that  a  purchaser 
or  mortgagee  need  not  inquire  whether  a  bond  has  been  given  prior 
to  a  guardian's  sale  of  real  estate. — Hunt  v.  Insley,  66  Kan.  213,  42 
Pac.  709,  710.  Under  section  6364,  Rev.  Laws  of  Oklahoma,  1910,  the 
power  of  the  county  court  to  authorize  a  guardian  to  mortgage  the 
lands  of  his  wards  is  limited  to  debts  for  which  such  estate  or  any 
part  thereof  is  then  legally  liable  to  be  ordered  sold. — Tawitz  v.  Hop- 
kins  (Okla.),  174  Pac.  257,  259.  Before  the  county  judge  has  any 
authority  to  make  an  order  authorizing  a  guardian  or  administrator 
to  mortgage  or  encumber  any  part  of  the  real  estate  in  his  hands  in 
his  fiduciary  capacity,  notice  must  be  given  and  a  hearing  had  on  its 
return.— Yawitz  v.  Hopkins  (Okla.),  174  Pac.  257.  If  the  order,  author- 
izing a  guardian  to  mortgage  the  ward's  real  estate,  erroneously  de- 
scribes the  property,  the  court  may  afterwards,  by  a  nunc  pro  tunc 
order,  correct  the  error.-— Roth  Y.  Union  Nat.  Bank,  68  Okla.  604,  160 
Pac.  506. 

(4)  Revival  and  foreclosura  of  former  mortgage. — One  who,  through 
mistake  of  law,  lends  money  with  which  a  mortgage,  executed  by 
and  existing  upon  the  real  property  of  a  person  since  deceased,  is 
satisfied,  and  takes  therefor  the  promissory  note  of  the  guardian  of 
the  minor  heirs  of  such  deceased  person,  such  guardian  being  also 
the  owner  of  an  undivided  one-third  interest  in  the  premises,  and 
by  whom  a  mortgage  upon  said  real  property  is  executed  to  secure 
said  promissory  note,  is  not  entitled  to  a  decree  in  equity  reviving 
and  foreclosing  the  former  mortgage,  unless  it  appears  from  the 
complaint  and  evidence  that  said  guardian  and  maker  of  the  last- 
mentioned  obligation  is  insolvent,  or  that  his  mortgaged  interest  in 
the  land  will  be  insufilcient  to  secure  the  payment  of  the  note  when 
the  same  matures. — ^Kelsey  v.  Welch,  8  S.  D.  255,  66  N.  W.  390. 

(6)  Collateral  attack. — An  order  of  the  county  court,  authorizing  the 
guardian  of  a  Cherokee  Indian  minor  of  one-eighth  Indian  blood,  to 
mortgage  the  ward's  allotted  lands,  to  pay  an  existing  claim  or  demand 
for  which  such  lands,  at  the  time,  were  not  legally  liable,  is  void,  and 
subject  to  collateral  attack  without  allegation  or  proof  of  fraud  in 
its  procurement;  the  mortgage  is  also  void  and  subject  to  such  col- 
lateral attack.— Roth  v.  Union  Nat  Bank,  68  Okla.  604,  160  Pac.  606. 
An  order  authorizing  a  guardian  to  mortgage  his  ward's  estate  to  pay 
an  existing  indebtedness  for  which  such  estate  is  answerable,  though 
made  on  the  same  day  that  application  therefor  was  filed,  and  without 
notice,  is  irregular  but  not  void,  and  can  not  be  collaterally  attacked 
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without  alleging  and  proTlng  fraud  in  its  procurement — Roth  t.  Union 
Nat  Bank,  68  Okla.  604,  160  Pac.  606. 

REFERENCES. 

Mortgages  and  leases  of  real  estate  by  guardians. — See  Kerr's  Cat. 
Cyc  Code  Civ.  Proc.,  SS  15771679. 

12.  Non-resident  guardians  and  wards. — Except  as  a  matter  of  comity, 
and  in  exceptional  cases,  the  guardian  of  a  minor  appointed  in  one 
state  is  not  recognized  as  such  in  another  state.  And  a  statute  pro- 
viding that  letters  of  administration  shall  issue  to  the  guardian  of  a 
minor,  instead  of  to  the  minor  himself,  refers  to  a  guardian  appointed  in 
this  state,  and  not  to  one  appointed  in  some  other  state. — In  re  Nickals, 
21  Not.  462,  34  Pac.  260.  *  Jurisdiction  to  appoint  a  guardian  for  minor 
children  is  in  the  probate  court  of  their  domicile,  even  though  they 
may  not  be  within  the  jurisdiction  of  the  state  at  the  time;  and  the 
probate  court  of  another  state,  where  the  children  may  be  merely 
sojourning,  has  no  such  jurisdiction. — Modem  Woodmen  v.  Hester,  66 
Kan.  129,  71  Pac.  279.  A  beneficiary  certificate  issued  by  a  fraternal 
beneficiary  society,  suable  in  another  state,  in  favor  of  minor  children 
domiciled  in  that  state,  has  its  legal  situs  at  their  domicile,  and  is  an 
asset  in  the  hands  of  the  guardian  appointed  there,  and  the  presence 
of  the  paper  in  another  state  does  not  authorize  the  appointment  of  a 
guardian  for  the  minors  in  such  other  state. — Modem  Woodmen  v. 
Hester,  66  Kan.  129,  71  Pac.  279.  Where  foreign  guardians  of  non- 
resident wards  are  authorized  by  local  statutes  to  receive  and  remove 
from  the  state  personal  property  of  their  wards  in  the  hands  of  local 
guardians  and  others,  they  have  been  authorized  to  maintain  suits 
within  the  state,  to  recover  for  debts  due  their  wards.  Even  in  the 
absence  of  such  statutes,  it  seems  to  be  competent  for  a  court  possess- 
ing chancery  powers  to  order  funds  belonging  to  the  ward,  in  the  hands 
of  a  resident  guardian,  to  be  transmitted  and  paid  over  to  the  domi- 
ciliary guardian.  It  is  discretionary,  however,  with  the  local  courts, 
even  under  such  statutes,  to  refuse  permission  to  the  foreign  guardian  to 
remove  the  property  from  the  state  if  it  is  for  the  best  interests  of  the 
ward  that  the  property  should  be  administered  within  the  state.  When 
the  non-resident  guardian  of  a  non-resident  ward  applies  for  permis- 
sion to  remove  the  property  of  his  ward  from  the  state,  he  must  pro- 
duce a  transcript  from  the  records  of  a  court  of  competent  jurisdiction, 
certified  according  to  the  laws  of  this  state,  showing  his  appointment 
as  guardian  of  the  ward  in  the  state  or  territory  in  which  he  and  his 
ward  reside;  that  he  has  qualified  as  such  according  to  the  laws  thereof, 
and  given  bond  with  sureties  for  the  performance  of  his  trust;  and 
must  also  give  notice  for  the  required  time  to  the  resident  executor, 
administrator,  guardian,  agent,  or  trustee,  if  there  be  such,  of  his 
application.  Thereupon,  if  no  objection  be  made,  or  if  no  good  cause 
be  shown  to  the  contrary,  the  judge  of  the  court  shall  make  an  order 
granting  such  guardian  leave  to  remove  the  property  of  said  ward  to 
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the  state  or  territory  in  which  he  or  she  1119,7  reside;  which  order 
shall  be  full  and  complete  authority  to  said  guardian  to  sue  for  and 
receive  the  same  in  his  own  name,  for  the  use  and  benefit  of  said 
ward.~In  re  Crosby,  42  Wash.  366,  85  Pac.  1,  2.  The  guardian  of  a 
minor  appointed  by  a  probate  court  of  another  state  is  not  authorized, 
as  such,  to  sell  lands  of  his  ward  situated  in  this  state. — McNeil  v. 
First  Congregational  Society,  etc.,  66  Cal.  105,  4  Pac.  1096.  A  non- 
resident guardian,  by  consenting  to  a  probate  sale  of  the  land  of  his 
ward  in  this  state,  can  not  give  the  court  any  jurisdiction  to  make  an 
order  for  such  sale. — Wilson  v.  Hastings,  66  Cal.  243,  247,  6  Pac.  217. 
On  the  application  of  a  party  to  be  appointed  guardian  of  a  minor,  who 
resides  out  of  the  state,  the  notice  to  be  given  to  all  persons  interested 
\b  a  matter  for  the  exclusive  judgment  of  the  probate  judge;  and  third 
persons  can  not  question  the  validity  of  an  order  upon  any  allegation 
that  insufficient  notice  was  given  to  the  heir  of  the  application  for  the 
appointment. — Gronfler  v.  Puymirol,  19  Cal,  629,  631.  A  foreign  guard- 
ian has  no  authority  to  bind  the  real  estate  of  his  ward  situated  in  this 
state,  and  his  consent  that  such  estate  be*  sold  does  not  confer  juris- 
diction upon  the  court  to  make  an  order  of  sale  therefor. — ^Wilson  v. 
Hastings,  66  Cal.  243,  247,  6  Pac.  217.  Third  persons  can  not  question 
the  validity  of  an  order  appointing  a  guardian  for  a  non-resident  minor 
on  the  ground  that  insufficient  ^^tice  was  given  of  the  hearing  of  the 
application  for  the  appointment — Gronfler  v.  Puymirol,  19  Cal.  629,  632. 
In  the  absence  of  evidence  it  will  be  presumed  that  the  statutory  pro- 
visions of  a  foreign  state  regulating  the  rights  of  guardian  and  ward  are 
the  same  as  those  of  the  former. — ^Nichols  v.  Bryden,  86  Kan.  941,  122 
Pac.  1119. 

REFERENCES. 

Non-resident  guardian  and  ward. — See  Kerr's  Cat.  Cyc.  Code  Civ, 
Proc,  S§  1793-1799,  and  notes. 

18.  Accounting  and  settlement. 

(1)  In  general. — ^In  a  petition  for  the  settlement  and  allowance  of  a 
guardian's  account,  it  is  not  necessary  to  allege  the  steps  taken  in  pro- 
curing his  appointment,  since  probate  courts  are,  in  such  matters, 
courts  of  general  jurisdiction,  and  every  intendment  is  in  favor  of  the 
regularity  of  their  judgments  and  orders. — In  re  Brady,  10  Ida.  366,  79 
Pac.  75.  When  the  final  account  of  a  guardian  is  to  be  settled,  notice 
for  the  statutory  period  must  be  given  of  the  time  and  place  of  the 
hearing  thereof;  and  in  a  case  where  the  ward  has  deceased,  the  pro- 
ceeding for  the  settlement  of  the  account  must  be  had  with  the  legal 
representatives.  His  interests  are  adverse  to  those  of  the  guardian, 
and  he  is  a  necessary  party  to  the  proceeding,  although  he  may  be 
brought  in  by  constructive  notice  only.  There  is  a  proceeding  of  a 
special  nature  in  which  the  only  process  required  by  law  is  the  posting 
of  a  general  notice  for  a  statutory  period.  In  all  cases  where,  by 
statute,  a  substituted  service  of  notice  is  authorized  in  place  of  actual 
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service,  a  strict  oompliance  with  the  statute  is  essential  to  a  valid 
service.  A  publication  of  posting  for  less  than  the  required  time  is 
ineffectual  to  give  Jurisdiction,  and  renders  the  subsequent  proceeding 
under  such  notice  void. — Livermore  v.  Ratti,  150  Cal.  458,  89  Pac.  327, 
328,  330.  When  findings  are  filed  on  a  contest  of  the  settlement  of  a 
guardian's  account,  they  may  be  considered  for  the  purpose  of  deter- 
mining the  issues  upon  which  such  findings  were  made;  but  it  is  not 
necessary  to  have  findings  in  such  a  case. — Estate  of  Schandoney,  133 
Cal.  387,  394,  65  Pac.  877;  Estate  of  Levinson,  108  Cal.  450,  455,  41  Pac. 
483,  42  Pac.  479.  As  the  law  respects  form  less  than  substance,  it  is 
the  duty  of  the  court  to  disregard  any  error  or  defect  in  a  guardian's 
account  which  does  not  affect  the  substantial  rights  of  the  parties.' 
Hence  where  it  appears  that  the  account  of  the  guardian  was  his 
"final"  account,  it  may  be  settled,  although  it  was  miscalled  an  "annual" 
account^In  re  Dow,  133  Cal.  449,  65  Pac.  890,  892.  The  statute  making  it 
the  duty  of  the  guardian  to  file  his  account  upon  the  expiration  of  one 
year  from  the  time  of  his  appointment  does  not  prohibit  him  from  filing 
and  presenting  it  sooner. — ^Estate  of  Hayden,  146  Cal.  73, 79  Pac.  588.  In 
a  guardian's  account,  charges  for  medical  attention  are  sufficiently  item- 
ized, within  the  meaning  of  the  statute,  where  they  show  the  date  of 
payment,  the  amount,  the  person  to  Yf}^m  paid,  and  the  nature  of  the 
services.  It  is  not  necessary  that  the  bill  of  a  physician  or  of  a  lawyer 
should  contain  each  item  that  goes  to  make  up  the  charge.  If  the 
amount  of  the  claim  is  disputed,  or  if  it  is  denied  that  the  services 
were  rendered,  the  court,  on  the  hearing,  may  go  into  the  particulars. — 
Estate  of  Hayden,  146  Cal.  73,  79  Pac.  688,  589.  Where  the  wards 
consist  of  a  family  of  chidren,  it  is  seldom  possible  to  have  accurate 
accounts  kept,  showing  the  exact  expense  on  account  of  each  child; 
but  where  the  guardian  has  acted  in  good  faith  in  expending  money 
for  the  benefit  of  the  wards,  and  the  expenses  thus  incurred  have  not 
been  unreasonable  or  excessive,  he  should  be  given  the  proper  credit 
for  the  money  actually  so  expended,  although  he  may  not  be  able  to 
trace  every  item  to  the  particular  child.  It  is  the  duty  of  the  court, 
if  possible,  to  adjust  the  credits  between  the  respective  wards,  if  the 
evidence  enables  it  to  do  so;  but  it  is  not  Justified  in  rejecting  all  of 
the  credits  because  some  of  them  are  improper. — Estate  of  Boyes,  161 
Cal.  143,  90  Pac.  454,  460.  If  the  account  of  the  guardian  is  sworn  to 
by  another  person,  who  has  transacted  the  business  of  the  guardian, 
and  also  by  the  guardian,  who  swears  that  he  believes  that  such  per- 
son's statements  are  true,  the  verification  is  sufficient. — ^Racouillat  v. 
Requefia,  36  Cal.  651,  652,  655.  The  settlement  of  a  guardian's  account 
is  a  "proceeding,"  within  the  meaning  of  a  statute  which  prescribes  the 
time  within  which  an  action  or  proceeding  is  deemed  to  be  pending. — 
Cook  V.  Ceas,  143  Cal.  221,  226,  77  Pac.  65.  After  wards  have  become 
of  age  for  some  time  it  is  to  be  presumed  that  the  guardian  has  made 
an  accounting  which  has  been  approved  by  the  court. — ^First  Nat.  Bank 
of  Winfield  v.  Bangs,  91  Kan.  64, 186  Pac.  917.    The  arrival  of  a  ward  at 
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majority  terminates  the  guardianship,  except  for  the  purposes  of 
accounting  and  settlement  with  the  ward. — ^Rullman  v.  Rullman,  81  Kan. 
521,  106  Pac.  52.  A  guardian  should  present  his  final  account  for 
settlement  upon  the  ward  attaining  majority. — ^Miller  t.  Ash,  156  Cal. 
544,  105  Pac.  600. 

(2)  Inventory  and  report. — The  statute  requiring  guardians  to  make 
an  inventory  and  to  report  was  enacted  to  be  obeyed;  it  is  a  remissness 
of  duty,  where  a  period  of  more  than  thirteen  years  has  elapsed 
without  any  report  having  been  rendered  by  the  guardian  or  required 
by  the  court— In  re  AUard  Guardianship,  49  Mont.  219,  141  Pac.  661. 
Guardians  should  be  required  to  file  reports  of  their  administration 
at  regular  periods;  thereby  lessening  the  burdens  of  the  courts  and 
protecting  the  interests  of  the  wards. — ^In  re  Troy;  Beem  v.  Mays,  79 
Or.  247,  152  Pac.  103.  Where  a  guardian  not  only  failed,  for  more 
than  thirteen  years,  to  render  the  annual  account  required  by  statute 
or  to  make  any  inventory,  but  mingled  guardianship  funds  with  his 
own,  giTing  checks  for  large  amounts  of  his  ward's  money  for  purposes 
which  he  was  unable  to  disclose,  the  court  properly  denied  him  com- 
pensation for  his  serrices.— In  re  AUard  Guardianship,  49  Mont.  219» 
141  Pac.  661. 

(3)  Duty  to  account. — ^Under  a  statute  authorizing  the  court  to  compel 
the  guardian  to  render  an  account  upon  the  application  of  "any  person," 
it  is  not  necessary  that  the  person  making  such  application  shall  have  an 
interest  in  the  estate.  The  court  may  therefore  order  the  guardian 
to  present  his  account  on  the  application  of  a  brother  of  the  ward. — 
Trumpler  v.  Cotton,  109  Cal.  250,  254,  41  Pac.  1033.  A  ward  may  main- 
tain a  suit  against  the  executor  of  his  guardian. — Ong  v.  Whipple,  3 
Wash.  Ter.  233,  3  Pac.  898.  When  a  ward  attains  the  age  of  majority, 
the  office  of  guardian  comes  to  an  end,  and  it  is  then  the  duty  of  the 
guardian,  and  one  of  the  obligations  of  his  bond,  to  exhibit  a  final 
account  of  his  guardianship  to  the  probate  court,  make  a  settlement 
with  the  probate  judge  or  with  the  ward,  and  deliver  up  all  the  prop- 
erty in  his  hands  belonging  to  the  ward.  Failure  to  do  this  constitutes 
a  breach  of  his  bond,  for  which  he  and  his  sureties  are  liable  after 
settlement  of  the  guardianship.  Settlement  of  the  final  account  of 
the  guardian  includes  only  transactions  during  the  minority  of  the 
ward;  it  does  not  include  transactions  occurring  after  the  ward  has 
attained  his  majority.  When  that  event  happens,  the  court  is  sui 
Juris;  and  the  legal  liability  which  attaches  to  him  for  any  services 
rendered  to  him  by  his  guardian  arises,  not  out  of  the  relation  of 
former  guardian  and  ward,  but  out  of  the  contractual  relation  estab- 
lished by  the  transactions  between  them  as  contracting  parties.  Such 
a  liability  is  not  enforceable  within  the  Jurisdiction  of  a  probate  court; 
the  remedy  upon  it  lies,  not  in  a  probate  proceeding,  but  in  an  action 
at  law.— In  re  AUgier,  65  Cal.  228,  3  Pac.  849,  850.  Where  a  guardian 
has  collected  the  moneys  of  his  ward,  used  them,  and  does  not  attempt 
to  account  for  them  until  forced  to  do  so  by  the  court  many  years  later, 
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he  is  not  entitled  to  anything  more  than  the  strict  letter  of  the  law 
allows  him.— In  re  Bschrich,  86  Oal.  98,  102,  24  Pac.  634.  It  is  the  duty 
of  a  guardian  to  account  for  the  funds  of  his  ward  receiTed  from  a 
foreign  jurisdiction,  and  there  is  no  presumption  that  he  has  already 
accounted  for  them. — In  re  Secchl,  Myr.  Prob.  225.  Where  the  court 
not  only  has  Jurisdiction  of  the  subject-matter,  but  the  statute  desig- 
nates specifically  all  the  means  by  which  it  shall  obtain  jurisdiction 
of  the  person  of  the  guardian,  and  such  means  have  been  observed,  the 
guardian  can  not  thwart  the  object  of  the  law  by  failing  or  refusing 
to  present  his  account.  Hence  if  he  has  left  the  state,  service  may  be 
made  upon  him  by  publication,  and  if,  upon  such  service  being  made, 
he  fails  to  file  his  account,  the  court  may  order  it  made  up,  audited, 
and  settled  from  the  evidence  at  hand;  and  a  settlement  so  made  will 
bind  the  sureties  of  the  guardian. — Trumpler  v.  Cotton,  109  Cal.  265, 
266,  41  Pac.  1033.  A  guardian  is  derelict  in  not  accounting  annually. — 
Guardianship  of  Kaiu,  17  Haw.  617.  The  guardian's  duties,  the  faithful 
performance  of  which  are  secured  by  his  bond,  include  that  of  making 
an  accounting.— Gronna  v.  Goldammer,  26  N.  D.  122,  134,  143  N.  W.  122. 
The  guardian's  duty  is  to  keep  a  just  and  true  account,  which  will 
disclose  at  all  times,  the  source  of  every  item  of  income  and  the  pur- 
pose of  every  item  of  expense. — In  re  AUard  Guardianship,  49  Mont. 
219,  141  Pac.  661.  The  guardian  of  a  minor  shall  have  the  care  and 
management  of  his  estate  until  he  shall  have  attained  the  age  of  21 
years,  at  which  time  the  trust  expires,  whereupon  it  shall  be  the  duty 
of  the  guardian  "fully  to  account  for  and  pay  over  to  the  proper  person 
all  the  estate  of  said  ward  remaining  in  his  hands." — Lyons  v.  McElroy, 
104  Wash.  481,  177  Pac.  312.  A  guardian  may  acquit  himself  by  an 
outside  informal  settlement  with  his  ward,  but  the  guardian  who  relies 
upon  such  a  settlement  must  clearly  show  that  he  made  a  full  dis- 
closure of  everything  to  his  ward. — Harrison  v.  Harrison,  21  N.  M.  372, 
L.  R.  A.  1916E,  864,  166  Pac.  366,  367.  A  guardian  must  account  for  all 
accumulations  from  the  use  of  his  ward's  funds,  and  will,  under  no 
circumstances,  be  permitted  to  profit  from  their  use.  In  re  Allard 
Guardianship,  49  Mont  219,  141  Pac.  661.  Minors,  the  guardian  of 
whose  estates  pays  to  them,  under  an  order  of  court,  a  stated  sum  per 
month,  which  sums  are  received  for  them  and  disbursed  by  a  'trustee, 
is  entitled  to  have  such  trustee  account  for  the  moneys  received. — 
Brown  v.  Lee  (Cal.  App.),  176  Pac.  907.  Where  a  guardian  of  minors, 
within  little  more  than  a  year  after  his  appointment,  withdraws  from 
his  accounts  as  guardian,  about  thirty  thousand  dollars,  in  round 
numbers,  and  is  asked,  many  years  afterward  as  to  the  purpose  for 
which  he  gave  a  particular  check,  it  is  no  explanation  for  him  to  say, 
"I  do  not  know";  that  answer  has  no  place  in  the  response  of  one  who 
deals  with  trust  funds;  it  is  his  duty  to  be  able  to  say  for  what  purpose 
the  money  was  used,  and  to  present  vouchers  for  it — In  re  Allard 
Guardianship,  49  Hont  219,  141  Pac.  661. 
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(4)  Jurisdiction  of  courts. — ^A  final  accounting  presented  by  a  guard- 
Ian  is  properly  addressed  to  the  probate  court  that  has  Jurisdiction  of 
the  estate  of  the  ward. — ^In  re  AUgier,  65  Cal.  228,  229,  3  Pac.  849.  The 
probate  judge  has  exclusive  Jurisdiction  to  determine  the  state  of 
accounts  between  guardian  and  ward. — Allen  ▼.  Tiffany,  53  Gal.  16. 
A  probate  court  has  authority  to  settle  the  accounts  of  a  guardian  of 
an  infant  after  his  letters  are  revoked. — Graff  v.  Mesmer,  52  Cal,  636, 
637.  In  Oregon,  the  county  court  has  Jurisdiction  to  settle  the  accounts 
of  a  removed  guardian,  upo;i  the  petition  of  his  bondsmen  and  that  of 
the  subsequently  appointed  guardian.  Where  the  purpose  of  such  a 
proceeding  is  merely  to  determine  whether  additional  credits  should 
be  allowed,  the  removed  guardian  is  not  a  necessary  party,  and  it  is 
not  necessary  to  resort  to  a  court  of  general  equity  Jurisdiction  for  the 
purpose  of  determining  whether  such  additional  credit  should  be 
allowed. — Cutting  v.  Scherzinger,  40  Or.  353,  68  Pac.  393,  395.  Under 
a  statute  which  gives  to  a  county  court  Jurisdiction,  in  the  first  in- 
stance, to  direct  and  control  the  conduct,  and  to  settle  the  accounts, 
of  executors,  administrators,  and  guardians,  such  court  has  power  to 
inquire  into  a  case  of  devastavit,  and  to  charge  the  amount  thereof 
to  the  delinquent— Steel  v.  Holladay,  20  Or.  70, 10  L.  R.  A.  670,  25  Pac. 
69,  71.  If,  however,  a  ward,  on  attaining  her*  majority,  and  after  her 
marriage,  has  executed  a  release  to  her  guardian,  the  county  court  has 
no  Jurisdiction  thereafter  to  compel  the  guardian  to  account.  In  such 
a  case,  the  ward  must  resort  to  equity  to  have  the  settlement  set 
aside,  if  the  county  court  is  not  a  court  of  general  equitable  Juris- 
diction.—Butterlck  V.  Richardson,  39  Or.  246,  64  Pac.  390,  392.  It  is 
within  the  province  of  the  court  to  require  guardians  to  settle  the 
accounts  of  their  wards,  even  after  the  letters  of  guardianship  have 
been  revoked.— Title  Guaranty  &  Trust  Co.  v.  Hinkel,  35  Okla.  128, 
128  Pac.  696;  DriskiU  v.  Quinn  (Okla.),  170  Pac.  495,  496. 

(5)  Exceptions  to  account. — ^In  a  statute  which  provides  that,  upon 
the  hearing  of  an  account,  any  person  interested  may  appear  and 
file  his  exceptions,  in  writing,  to  the  account,  and  contest  the  same, 
the  word  "exceptions"  is  probably  used  with  reference  to  the  equity 
practice  of  filing  exceptions  to  the  report  of  a  master  In  chancery. 
But,  in  the  practice  that  has  grown  up  in  this  state,  the  ofilce  of 
such  exceptions  has  been  much  enlarged,  and  the  word  has  come  to 
include  not  only  a  statement  in  writing  of  the  points  or  matters 
wherein  the  credits  or  charges  in  an  account  are  claimed  to  be  deficient, 
defective,  or  erroneous  in  law,  but  also  a  statement  of  any  aflirmative 
matters  of  fact  not  appearing  on  the  face  of  the  account,  which,  it 
may  be  claimed,  requires  additional  charges  in  favor  of  the  estate, 
or  the  rejection  of  credits  claimed  against  it. — Estate  of  Boyes,  151 
Cal.  143,  90  Pac.  454,  456.  If  a  person  interested  in  an  estate  wishes 
to  contest  an  account  presented  by  an  executor,  administrator,  or 
guardian,  he  must  file  his  exceptions,  in  writing,  to  the  account,  setting 
out  specifically  the  grounds  of  hia  objection;  and  at  the  hearing  he 
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should  be  held  limited  to  the  exceptions  so  presented;  but,  without 
any  objections,  it  is  the  duty  of  the  court  to  carefully  examine  the 
account  and  to  reject  all  unjust  or  illegal  claims.  Regardless  of  the 
filing  of  exceptions,  the  court  has  power,  and  it  is  its  duty,  to  scrutinize 
the  account,  reject  all  errors  therein,  reject  all  items  of  credit  which 
appear  to  be  illegal  or  excessive,  and  generally  to  inquire  into  the 
truthfulness  and  accuracy  of  the  items  of  charges  and  credits,  and  of 
the  facts  set  forth  in  the  accompanying  report  And,  in  the  course  of 
such  investigation,  it  may  require  and  receive  evidence  to  prove  or 
disprove  the  several  items  and  facts  under  inquiry,  although  no  con- 
test is  made. — ^Estate  of  Boyes,  151  Cal.  143,  90  Pac.  454,  466.  A  ward 
can  not  except  to  an  investment  made  by  his  guardian,  on  the  mere 
ground  that  It  consists  of  a  loan  or  personal  security,  where  the 
statute  authorizes  the  guardian  to  make  the  investment  in  any  manner 
to  the  ward's  interest. — Nagle  v.  Robins,  9  Wyo.  211,  62  Pac.  154,  156. 
Where  the  report  of  a  guardian  is  excepted  to  by  his  ward,  and  costs 
expended,  outside  of  counsel  fees,  are  awarded  to  the  guardian  in 
resisting  the  exceptions  to  a  certain  investment,  and  the  guardian, 
on  appeal,  is  surcharged  with  such  investment,  he  should  be  allowed 
such  costs;  and  if  an  exception  to  a  certain  investment  is  sustained, 
and  other  exceptions  are  dismissed,  the  ward  should  be  allowed  his 
costs,  outside  of  counsel  fees,  in  respect  to  the  investment  as  to 
which  the  exception  was  sustained. — ^Nagle  v.  Robins,  9  Wyo.  211, 
62  Pac.  154,  164.  It  is  no  objection  to  a  guardian's  first  account, 
that  one  year  had  not  elapsed  from  the  day  of  the  appointment  of 
the  guardian.— Estate  of  Hayden,  146  Cal.  73,  79  Pac.  588.  Where 
on  the  final  accounting  of  a  guardian  of  an  Indian  allottee,  an  excep- 
tion is  taken  to  allowing  him  credit  for  the  payment  of  a  certain 
sum  of  money  in  compromise  of  litigation,  under  an  agreement  with 
the  ward,  the  validity  of  such  contract  will  not  be  determined,  where 
it  was  involved  in  a  suit  for  specific  performance. — ^Terry  v.  Sicade, 
37  Wash.  249,  79  Pac.  789.  If  an  executor  is  the  duly  appointed, 
qualified,  and  acting  guardian  of  a  minor  heir,  his  two  positions  of 
trust  are  in  direct  antagonism,  upon  the  question  of  property  rights, 
where  a  legatee  under  the  will  objects  to  the  executor's  account  upon 
the  ground  that  he  had  a  large  sum  of  money  and  also  personal  prop- 
erty in  his  possession  which  was  the  property  of  the  estate  and  for 
which  he  had  not  accounted;  and  if  it  were  not  for  the  prospective 
personal  liability  against  him  in  one  or  the  other  of  the  estates,  he 
should  not  be  heard  at  all  in  such  a  proceeding,  for,  in  representing 
both  trusts,  he  would  most  likely  misrepresent  one. — In  re  Haas,  97 
Cal.  232,  234,  31  Pac.  893.  On  the  guardian's  making  his  final  report 
the  ward  may  file  objections  to  the  same,  or  to  any  previous  report 
made  during  the  guardianship,  and  his  exceptions,  when  they  are 
filed,  impose  a  duty  upon  the  court  to  hear  and  determine  the  con- 
troversy raised,  to  have  an  accounting,  and  to  render  a  judgment 
consistent  with  the  facts  and  the  law.—Tilman  v.  Tilman  (Okla.),  177 
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Pac.  558.  If  the  guardian  of  a  minor  takes  notes  with  personal  security 
only,  without  authority  from  the  county  court,  to  make  the  luurticular 
loan,  and  the  notes  are  never  presented  to  the  county  court  for 
approval,  the  act  of  the  guardian  is  at  his  own  risk;  and,  if  he  is 
required  to  settle  with  successor,  he  can  not  complain  that  the  latter 
refuses  to  be  satisfied  with  such  notes. — Cabell  v.  McLdsh  (Okla.),  160 
Pac.  592.  The  presence  and  assistance  of  an  independent  legal  advisor, 
representing  the  ward,  at  the  time  of  a  settlement  between  the  guard- 
ian and  his  ward,  may,  if  the  facts  warrant,  remove  the  imputation 
of  undue  influence  by  the  guardian  over  the  ward,  but  such  independent 
counsel  and  advice  will  not  relieve  the  guardian  of  the  necessity  of 
making  a  full  disclosure,  and,  where  a  guardian  settles  with  his  ward 
and  the  ward  is  represented  by  counsel  of  his  own  selection,  but  the 
guardian  fails  to  disclose  facts  not  shown  by  his  reports  to  the  probate 
court,  and  of  which  the  ward  or  his  counsel  have  no  knowledge,  such 
settlement  and  a  release  obtained  by  the  guardian  will  be  set  aside 
where  it  does  not  appear  that  the  ward  received  substantially  all 
that  he  was  entitled  to. — Harrison  v.  .Harrison,  21  N.  M.  372,  L.  R.  A. 
1916E,  845,  155  Pac.  356. 

(6)  Admissibility  of  evidence. — If  a  ward  files  exceptions  to  the 
final  report  of  his  guardian,  concerning  certain  loans  or  investments, 
verbal  advice  of  the  district  judge  at  the  time  of  the  transaction, 
and  the  advice  of  the  guardian's  counsel,  are  admissible  in  evidence 
to  show  the  good  faith  of  the  guardian.  Evidence  of  previous  loans 
by  the  ward's  father  to  the  same  person,  on  like  security,  is  also 
admissible  as  showing  prudence  and  good  faith  on  the  part  of  the 
guardian.— Nagle  v.  Robins,  9  Wyo.  211,  62  Pac.  164,  168,  160,  161. 
In  proceedings  for  the  allowance  of  a  guardian's  account,  the  admission 
of  evidence  which  is  substantially  injurious  to  the  guardian  must 
necessitate  a  reversal. — Estate  of  Boyes,  151  Oal.  143,  90  Pac.  454,  457. 

(7)  Proper  charges  against  guardian.  Interest. — If  a  guardian  allows 
himself  to  make  a  loan  of  his  ward's  money  on  lands  in  the  neigh- 
borhood of  his  city,  the  value  of  which  is  largely  speculative,  based 
upon  the  proposition  that  it  may  become,  in  time,  city .  property, 
and  desirable  and  sought  for  as  a  site  for  city  homes  or  factories, 
and  takes  as  security  for  such  loan  a  mortgage  on  such  lands,  he 
should  be  charged  with  the  amount  of  the  loan,  and  any  interest 
received,  but  should  be  permitted  to  retain  the  securities  as  his  own, 
and  the  judgment,  by  appropriate  provision,  should  secure  them  to 
him.--Nagle  v.  Robins,  9  Wyo.  211,  62  Pac.  154,  162,  163.  When 
the  guardian  is  required  to  make  annual  inventories  and  reports, 
interest  may  properly  be  computed  annually  for  sums  not  reported. — 
Scheib  v.  Thompson,  23  Utah  664,  66  Pac.  499,  500.  Where  a  guardian 
acts  in  good  faith,  does  not  make  any  use  for  himself  of  the  funds 
of  his  ward,  and  makes  no  profit  for  himself,  he  can  be  charged  with 
no  more  than  the  statutory  rate  of  interest. — Guardianship  of  Card- 
well,  56  Cal.  137, 142.   A  guardian  is  chargeable  with  compound  interest 
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where  he  has  collected  money  of  his  ward,  used  it,  and  has  made  no 
attempt  to  account  for  it  until  forced  to  do  so  by  the  court. — ^In  re 
Eschrich,  86  Cal.  98,  102,  24  Pac.  634.  If  a  guardian,  in  good  faith, 
and  for  the  benefit  of  his  ward,  purchases  property,  but  the  ward 
afterwards  refuses  to  ratify,  and  disaffirms  the  purchase,  the  guardian 
is  not  answerable  for  compound  interest  It  is  only  where  there  has 
been  intentional  or  wilful  dereliction  of  duty  on  the  part  of  the  guard- 
ian that  compound  interest  can  be  allowed. — Estate  of  Cousins,  111 
Cal.  441,  452,  44  Pac.  182.  Insurance-money  collected  by  a  guardian 
is  no  part  of  the  estate.  This  money  goes  direct  to  the  heirs.  The 
executors  of  the  estate  should  have  nothing  to  do  with 'it,  and  it  is 
the  duty  of  the  guardian  Into  whose  possession  it  comes  to  deliver  it 
to  the  heirs  as  they  become  of  age,  with  interest  upon  the  same  from 
the  date  of  its  receipt  by  the  guardian;  and  if  the  report  of  the  guard- 
ian shows  that  he  has  allowed  such  a  fund  to  become  commingled 
and  confused  with  the  funds  of  the  estate,  and  his  accounts  as  guardian 
to  become  commingled  and  confused  with  the  accounts  of  the  execu- 
tors, so  that  it  is  Impossible  for  the  court  to  determine  out  of  what 
funds  the  expense  of  supporting  the  children  was  paid,  the  court  is 
justified  in  concluding  that  the  minor  heirs  had  been  supported  from 
the  funds  of  the  estate,  and  that  the  insurance-money  had  been  kept 
intact  for  the  use  of  the  beneficiaries. — ^Hill  v.  Smith,  8  Wash.  330, 
35  Pac.  1070.  If  the  guardian  receives  money  of  his  wards,  which 
he  keeps  for  many  years,  and  uses  for  his  own  purpose,  and  renders 
no  account  until  cited  to  appear  and  account  on  the  petition  of 
his  wards,  he  is  properly  chargeable  with  interest  upon  the  money 
received,  compounded  annually,  although  he  was  guilty  of  no  fraud 
in  the  use  of  his  ward's  money.'^In  re  Eschrich*  85  Cal.  98,  101,  24  Pac 
634;  Estate  of  Hamilton,  139  Cal.  671,  78  Pac.  578;  Glassell  v.  Glassell, 
147  Cal.  510,  82  Pac.  42;  Scheib  v.  Thompson,  23  Utah  564,  65  Pac. 
499,  500.  So  if  he  has  invested  such  money  in  stock  and  bonds, 
which  he  has  appropriated  to  his  own  use,  he  should  not  be  credited 
with  such  stocks  and  bonds,  but  should  be  charged  with  the  trust 
funds  appropriated,  at  compound  interest. — ^In  re  Dow,  133  Cal.  449, 
65  Pac.  890,  892.  The  general  rule  now  thoroughly  well  estab- 
lished in  this  state  as  to  the  limit  of  the  liability  of  a  trustee  for 
mingling  the  trust  funds  with  his  own,  and  their  use  in  his  own 
business,  where  it  is  not  shown  that  a  larger  profit  was  realized 
therefrom,  is,  the  return  of  the  principal,  with  legal  interest  thereon, 
compounded  annually.  This  rule  is  applicable  alike  to  guardians 
and  executors  as  to  other  trust  relations. — ^In  re  Dow,  133  Cal.  449, 
65  Pac.  890,  892.  If  the  settlement  of  the  final  account  of  the  guardian 
is  delayed  after  the  ward  arrives  at  age,  there  can  be  no  valid 
objection  to  Che  guardian's  voluntarily  charging  himself  with  legal 
Interest  on  the  balance  in  his  hands,  in  the  absence  of  evidence  that 
he  has  received  anything  more. — ^Estate  of  Boyes,  151  Cal.  143,  90 
Pac  454.     Where  there  is  unreasonable  delay  by  the  guardian  in 
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making  a  final  settlement  after  the  ward  is  of  age,  the  court,  in 
settling  the  account,  should  charge  the  guardian  at  least  the  legal 
rate  of  interest  annually  on  any  balance  he  may  have  had  on  hand, 
when  the  ward  arrived  at  age,  unless  there  are  circumstances  absolving 
him  from  such  charge. — ^Estate  of  Boyes,  151  Cal.  143,  90  Pac.  454, 
457.  A  guardian  is  chargeable  not  only  with  rents  actually  received, 
but  also  with  such  additional  rents  as  he  would  have  obtained  had 
he  faithfully  and  diligently  discharged  his  duties. — Guardianship  of 
Hoare,  14  Haw.  443,  445.  Where  a  guardian  mixes  the  funds  of  his 
ward  with  his  own,  and  does  not  keep  any  separate  account,  which 
is  complete,  reliable,  and  satisfactory,  he  is  chargeable  with  interest 
upon  the  ward's  money  in  his  hands,  which  he  has  retained  for  a 
long  period  of  years  without  investment. — Guardiansbip  of  Hoare,  14 
Haw.  443,  444.  A  guardian  will  be  surcharged  with  expenditures  tbe 
necessity  of  which  has  not  been  shown. — Guardianship  of  Kaiu,  l7 
Haw.  517,  519.  A  guardian  who,  without  an  order  of  court,  lent  the  funds 
of  his  ward  on  an  interest-bearing  note,  was  properly  directed  to 
account  for  the  interest  due  thereon  at  the  date  of  final  settlement, 
where  the  ward  refused  to  accept  the  note,  then  due,  in  lieu  of  cash.— 
In  re  Allard  Guardianship,  49  Mont.  219,  141  Pac.  661.  If  a  guardian 
lends  his  ward's  money  on  a  note,  and  the  ward  refuses  to  accept 
the  note,  the  guardian  must  account,  not  only  for  the  principal,  but 
also  for  the  accumulations  of  interest. — In  re  Allard  Guardianship,  49 
Mont.  219,  141  Pac.  661.  If  a  guardian  mingles  the  funds  of  his  ward 
with  his  own  and  is  called  to  account  but  it  is  not  shown  by  the  record 
that  he  made  any  profit  for  himself  out  of  the  ward's  funds  while  they 
were  mingled  with  his  own,  the  guardian  is  chargeable  with  interest 
at  the  legal  rate,  with  annual  rests,  for  the  use  of  the  funds  during 
the  period  they  were  mingled  with  his  own. — Luke  v.  Kettenbach,  32 
Ida.  191,  181  Pac.  705.  Where  a  guardian  of  two  minors  admitted 
that  a  loan  made  by  him  originally  belonged  to  the  estate  of  one^of 
them,  but  that  he  transferred  it,  without  order  of  court,  to  the  account 
of  the  other,  he  was  not  in  a  position,  on  final  settlement  of  the 
former's  account,  to  complain  of  an  order  directing  him  to  account 
to  said  minor  for  the  interest  earned  on  such  loan  from  the  date  of 
the  transfer  to  the  date  upon  which  It  was  paid. — In  re  Allard  Guard- 
ianship, 49  Mont.  219,  141  Pac.  661. 

(8)  Credits  allowable  to  guardian. — ^An  attorney's  fee  for  services 
rendered  to  the  guardian  of  a  minor,  in  pursuance  of  a  written  con: 
tract,  is  an  expense  incurred  by  the  guardian  in  the  performance  of 
his  duties,  for  which  he  is  primarily  liable;  though  if  the  probate 
court  shall  deem  the  expenditure  reasonable  and  necessary  to  protect 
the  interest  of  the  ward,  it  may  be  allowed  from  the  ward's  estate. — 
Hunt  V.  Maldonado,  89  Cal.  636,  637,  27  Pac.  56.  The  money  actually 
paid  out  by  the  guardian  for  court  costs,  attorneys'  fees,  and  for 
recording  deeds  is  properly  allowed  to  him  upon  the  settlement  of 
his  account — Scheib  y.  Thompson,  23   Utah  564,  65  Pac.  499,   500. 

Probate  Law— 22 
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A  stepfather,  who,  as  guardian,  supports  and  maintains  his  stepchildren, 
is  entitled  to  be  credited.  In  the  settlement  of  his  accounts,  as  their 
guardian,  with  expenditures  from  the  moneys  of  his  wards  for  such 
purpose,  where  there  Is  no  doubt  of  the  expenditures  having  been  made, 
and  the  evidence  shows  that  the  guardianship  funds  were  properly 
used  for  the  support  of  the  childrenT—Guttlng  v.  Scherzlnger,  40  Or. 
353,  68  Pac.  393,  895.  As  a  general  rule,  full  items,  with  vouchers  for 
all  expenditures,  should  be  required,  and  credits  should  not  be  allowed 
without  them;  but  this  Is  not  indlsi>ensable,  and.  In  a  clear  case, 
where  there  is  no  doubt  of  the  expenditures  having  been  made,  or  of 
the  guardian's  good  faith,  vouchers  may  be  dispensed  with.  Each 
case  must  necessarily  depend  upon  Its  own  particular  facts,  and  on 
the  equities  thereof. — Cutting  v.  Scherzlnger,  40  Or.  353,  68  Pac.  393, 
395.  It  is  no  objection  to  a  guardian's  account,  that  household  expenses 
for  the  benefit  of  several  wards,  constituting  one  family,  were  appor- 
tioned numerically  among  the  wards,  without  reference  to  dlfTerences 
of  actual  consumption.  The  slight  inequalities  that  would  occur 
between  the  different  children  with  respect  to  food  furnished,  as  well 
as  many  other  things  consumed  In  the  household,  would  be  more  than 
compensated  by  the  advantages  of  having  the  children  reared  as  one 
family.--EsUte  of  Boyes,  151  Gal.  143,  90  Pac.  454,  460.  If  the 
guardian,  after  the  ward  becomes  of  age,  has  continued,  as  before, 
with  the  ward's  knowledge  and  consent,  to  support  him,  or  to  pay 
out  money  for  him  out  of  the  estate,  received  by  the  guardian  during 
the  minority  of  the  ward,  and  there  Is  nothing  unfair  or  unjust  to 
the  ward  in  the  transactions,  the  guardian  should  be  allowed  credit 
in  his  account,  out  of  the  estate,  for  the  moneys  thus  applied  to  the 
ward's  use.  If  he  has  overpaid  the  money  in  his  hands,  and  other 
estate  remains,  he  may  be  allowed  a  lien  upon  the  estate  for  the 
overpayment,  but  he  can  not  be  given  a  personal  claim  against  the 
ward  for  such  overpayment  in  any  case. — Estate  of  Boyes,  151  Cal. 
143,  90  Pac.  454,  458.  If  a  guardian  is  compelled  to  pay  a  debt  which 
he  has  contracted  for  the  benefit  of  his  ward,  and  it  Is  one  properly 
made  on  behalf  of  his  ward,  the  county  court  will  allow  it  out  of  the 
ward's  estate;  but  the  liability  of  the  estate,  In  such  a  case,  is  one  to 
be  settled  in  the  county  court. — Sturgls  v.  Sturgls,  51  Or.  10,  131 
Am.  St.  Rep.  724,  15  L.  R.  A.  (N.  S.)  1034,  93  Pac.  696,  699.  If  the 
guardian  of  a  minor  makes  a  valid  contract  with  an  attorney  con- 
cerning the  latter's  fee,  the  guardian  is  liable,  and  If  he  pays  It,  and 
the  probate  court  deems  the  expenditure  reasonable,  and  necessary 
to  protect  the  Interests  of  the  ward,  it  may  be  allowed  from  the  ward's 
estate. — Hunt  v.  Maldonado,  89  Cal.  636,  637,  27  Pac.  56.  If  a  guardian 
is  negligent  in  collecting  money  for  his  ward,  which  money  Is  thereby 
lost,  the  guardian  Is  properly  chargeable  therewith  In  his  final  account. 
— Anderson  v.  Anderson  (Okla.),  165  Pac.  145.  The  allowance  of  an 
attorney's  fee  to  a  guardian  is  within  the  court's  discretion,  and, 
where  that  is  not  abused,  the  appellate  court  will  not  disturb  the 
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amount  fixed. — In  re  AUard  Guardianship,  49  Mont  219,  141  Pac.  661. 
An  allotment  of  an  infant,  without  a  legal  guardian,  liTing  with  his 
father,  who  is  his  natural  guardian,  having  heen  leased  by  said  natural 
guardian  at  the  rate  of  25  cents  per  acre  per  year  for  a  period  of  five 
years,  and  for  improvements  to  be  made  thereon,  to  consist  of  break- 
ing land,  building  fences  and  houses  benefiting  such  estate,  such  con- 
tract having  been  entered  into  in  good  faith  by  all  parties  thereto, 
believing  it  to  be  a  substantially  fair  contract,  and  authorized  under 
the  law,  said  father,  having  afterward  been  appointed  as  legal  guardian, 
repudiating  said  contract,  the  value  of  such  improvements  will  be 
allowed  out  of  the  rents  in  an  accounting. — Muskogee  Dev.  Ck>.  v. 
Green,  22  Okla.  237,  97  Pac.  619.  The  guardian  of  an  infant  Indian, 
on  a  final  accounting,  is  entitled  to  credit  for  an  amount  paid  by  him 
in  compromise  of  litigation  against  the  ward's  estate,  where  such  pay- 
ment was  made  under  order  of  court,  because  in  view  of  the  escape  from 
litigation,  the  court  can  not  say  that  the  best  interests  of  the  estate 
were  not  conserved.— Terry  v.  Sicade,  37  Wash.  249,  79  Pac.  789. 

(9)  What  Is  not  to  be  allowed.  Compensation,  Attorney's  fees. — 
The  ordinary  rule  Is,  that  a  guardian  will  not  be  allowed  for  permanent 
improvements  placed  by  him  on  a  minor's  property  without  authority. 
— Gerber  v.  Bauerline,  17  Or.  115,  19  Pac.  849.  Where  the  guardian 
had  agreed  that,  if  appointed,  he  would  maintain  and  educate  the  ward, 
which  agreement  was  embodied  in  the  order  appointing  him,  items 
for  maintenance  of  the  ward  should  be  disallowed. — In  re  Barg,  Myr. 
Prob.  -69.  So  items  in  a  guardian's  account,  for  the  payment  of  board 
of  his  wards  while  living  with  their  elder  brother,  many  years  before 
the  presentation  of  the  account,  are  properly  disallowed,  where  there 
is  no  evidence  that  any  fixed  amount  was  agreed  upon  to  be  paid 
in  the  beginning,  nor  any  evidence  as  to  what  the  keeping  of  the 
wards  was  worth,  or  that  it  was  worth  anything  over  and  above  the 
value  of  their  services. — In  re  Eschrich,  85  Cal.  98,  24  Pac.  634. 
And  where  a  guardian,  the  father,  has  collected  certain  moneys  of 
his  ward,  and  has  misappropriated  them  to  his  own  use,  he  can  not 
claim  credit  for  expenses  paid  by  him  for  the  maintenance  of  the  ward 
after  such  misappropriation. — Guardianship  of  Ceas,  134  Cal.  114,  66 
Pac.  187.  If  the  guardian  has  invested  his  ward's  money  in  stocks 
and  bonds,  which  he  has  appropriated  to  his  own  use,  no  credit 
should  be  given  to  him  for  the  securities. — ^In  re  Dow,  133  Cal.  449, 
65  Pac.  890.  Where  it  appears  from  a  statement  in  {he  guardian's 
account  that  his  ward  was  not  at  home  during  a  certain  year,  and 
did  not  receive  the  support  claimed,  the  guardian  should  not  be 
allowed  a  credit  claimed  for  the  ward's  support  during  that  year,  as 
a  member  of  the  family,  consisting  of  the  ward's  mother  and  brothers 
and  sisters.— -Estate  of  Boyes,  151  Cal.  143,  90  Pac.  454,  458.  A  guard- 
ian is  not  entitled  to  any  compensation,  where  he  has  been  negligent 
in  the  management  of  his  ward's  estate. — Scheib  v.  Thompson,  23 
Utah  564,  65  Pac.  499.    The  court  may  reduce  the  commissions  of  a 
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guardian  for  his  neglect  of  duty. — Guardianship  of  Kalu,  17  Haw. 
517,  519.  If  he  has  been  guilty  of  gross  negligence  In  the  performance 
of  his  duties,  he  Is  not  entitled  to  any  commissions. — Guardianship 
of  Hoare,  14  Haw.  443,  448.  As  to  post-majority  transactions,  it  may 
be  said  that  the  guardian  is  not  entitled  to  any  allowance  for  the 
support  of  the  ward  after  the  latter  becomes  of  age,  particularly  where 
it  Is  impossible  to  segregate  the  expenses  for  support  which  are  con- 
tracted before  the  ward  became  of  age,  and  afterwards. — ^Hill  t.  Smith, 
8  Wash.  330,  65  Pac.  1070.  As  the  authority  of  the  guardian  ceases 
with  the  majority  of  the  ward,  he  has  no  authority,  after  the  ward's 
majority,  to  proceed  with  the  foreclosure  of  a  mortgage,  without  the 
ward's  consent,  and  to  bid  In  the  property  for  the  ward,  and  the  fact 
that  he  does  so,  and  compromises  a  deficiency  judgment,  does  not  raise 
the  presumption  that  he  continued  so  to  act  without  the  consent 
and  approval  of  his  ward. — Estate  of  Curtis,  121  Cal.  468,  53  Pac. 
936,  938.  There  is  some  difference,  however,  as  to  the  extent  to 
which  courts  will  consider  post-majority  transactions  In  \he  settle- 
ment of  the  accounts  of  a  former  guardian.  This  difference  probably 
originated  from  the  fact  that  the  accounts  were  generally  settled 
by  courts  of  equity,  whose  jurisdiction  was  not  so  limited.  It  Is 
clear,  however,  that  a  guardian  contracts  that,  at  the  termination  of 
his  trust,  he  will  account  for  the  property,  estate,  and  moneys  of  the 
ward  In  his  hands,  and  will  pay  over  and  deliver  such  property  as 
remains  to  the  person  entitled  thereto.  This  Is  the  account  which 
the  probate  court  has  jurisdiction  to  determine.  No  jurisdiction  Is 
given  to  ascertain  a  balance  against  a  former  ward,  except  as  It  will 
tend  to  show  what  the  guardian  must  pay  or  deliver  to  his  former 
ward.  It  is  in  the  nature  of  a  proceeding  In  rem,  and  the  estate 
in  the  res,  and,  after  majority,  the  only  matter  of  which  the  court 
has  jurisdiction.-— Estate  of  Klncald,  120  Cal.  203,  52  Pac.  492,  493. 
If  a  guardian  Is  an  attorney  at  law,  and  performs  professional  ser- 
vices for  his  ward,  he  may  be  allowed  extra  compensation  therefor. 
— Guardianship  of  Humeku,  15  Haw.  394,  395.  A  guardian  who  brings 
suit  for  the  ward's  estate  must  look  to  the  probate  court  for  the 
allowance  of  attorneys'  fees. — Magoon  v.  Brash,  11  Haw.  204,  206. 
Attorneys'  fees  are  recognized.  In  guardianship  matters,  as  proper 
items  of  expense,  when  the  services  of  attorneys  are  reasonably 
required;  but  the  burden  Is  on  the  guardian  to  show  the  necessity 
for  the  employment  of  an  attorney,  and  the  reasonableness  of  the 
fees  paid  to  him;  and  the  allowance  should  never  exceed  the  amount 
actually  paid. — Luke  v.  Kettenbach,  32  Ida.  191,  181  Pac.  705.  A 
guardian  is  not  entitled  In  his  final  account  to  charge  the  estate  of 
his  ward  with  attorneys'  fees,  witness  fees,  and  expenses  Incurred 
in  defending  himself  against  removal. — ^In  re  Cobb's  Estate  (Okla.), 
166  Pac.  885.  The  law  provides  that  a  guardian  Is  to  have  such 
compensation  for  his  services  as  the  court  In  which  his  accounts  are 
settled  deems  just  and  reasonable;  but  of  course  a  faithful  steward- 
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ship  is  contemplated  and  while  a  mere  technical  breach  of  duty  which 
does  not  result  in  injury  to  the  ward's  estate  will  not  ordinarily 
Justify  a  court  in  withholding  compensation  altogether,  a  flagrant 
violation  of  the  duties  of  the  trust  will  do  so. — In  re  Allard  Guardian- 
ship, 49  Mont.  219,  225,  141  Pac.  664.  In  the  settlement  of  accounts 
between  guardian  and  ward  where  the  guardian  was  the  ward's 
stepfather  and  previous  to  his  appointment  as  guardian  had  paid 
for  the  care  and  support  of  his  stepchild  out  of  his  own  means  without 
any  expectation  of  ever  being  reimbursed,  none  of  such  expenses 
should  be  allowed,  but  only  expenses  incurred  after  he  was  appointed 
legal  guardian.— In  re  Harris,  16  Ariz.  1,  Ann.  Cas.  1916A,  1175,  140 
Pac.  828.  The  trustee  of  minors,  who  accepts  for  them  and  disburses 
monthly  payments,  made,  under  order  of  court,  by  the  guardian  of 
their  estates.  Is  by  statute,  entitled  to  the  same  compensation  as  an 
executor. — Brown  v.  Lee  (Cal.  App.)>  175  Pac.  907.  A  guardian's 
compensation  under  the  Idaho  statute  is  not  to  be  determined  on  the 
basis  of  fees  and  commissions,  but  is  to  be  in  such  amount  as  the 
court  deems  Just  and  reasonable. — Luke  v.  Kettenbach,  32  Ida.  191,  181 
Pac.  705.  Mere  mistakes  in  keeping  accounts  with  the  estate,  where 
no  fraud  is  shown,  do  not  forfeit  a  guardian's  right  to  compensation 
for  his  services.— Rogers  v.  Lindsay,  89  Kan.  180,  417,  131  Pac.  150. 

(10)  Death  of  ward  before  settlement. — ^If  the  ward  dies  before 
settlement  of  the  guardian's  account,  such  settlement  must  be  made 
with  the  ward's  legal  representative.  It  is  always  in  the  power  of 
the  guardian  to  procure  the  appointment  of  an  administrator  with 
whom  he  may  settle  the  account,  and  who  will  then  be  in  existence 
to  receive  constructive  notice;  and  the  full  statutory  period  of  posting 
must  run  while  the  person  against  whom  the  notice  Is  directed  is 
in  legal  existence  and  capable  of  receiving  such  knowledge;  otherwise 
there  will  not  be  the  full  statutory  notice  to  him,  and  Jurisdiction 
of  the  proceedings  will  be  lacking.  The  existence  of  the  legal  repre- 
sentatives during  the  entire  period  required  to  make  that  form  of 
service  valid  is  necessary  to  raise  the  statutory  presumption  that  he 
has  obtained  from  such  notice  a  knowledge  of  the  pendency  of  the 
proceeding.  Neither  is  the  record,  nor  is  the  recital  of  the  giving 
of  the  notice,  nor  are  the  presumptions  in  favor  of  the  Jurisdiction 
of  the  court,  conclusive  of  the  fact  of  the  existence  of  the  adminis- 
trator, as  such,  during  the  whole  or  any  part  of  the  prescribed  time 
for  notice;  and  where  the  actual  effective  time  of  the  notice  to  the 
administrator  was  only  seven  days,  where  the  law  required  ten  days 
to  constitute  legal  service,  Jurisdiction  to  hear  the  settlement  of  the 
guardian's  account  was  wanting,  and  an  order  settling  such  account 
was  therefore  void.— Ldvermore  v.  Ratti,  150  Cal.  458,  89  Pac.  327. 
Where  an  order  is  made  by  the  county  court  confirming  a  guardian's 
sale  of  real  estate,  and  on  appeal  to  the  district  court  the  Judgment 
of  the  county  court  Is  sustained  and  an  appeal  is  then  taken  to  the 
supreme  court  and  the  judgment  below  superseded,  and  where  pending 
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the  appeal  the  ward  dies,  the  proceedings  can  not  longer  be  sustained 
and  should  be  dismissed. — In  re  Bohanan,  87  Okla.  560,  133  Pac  46. 

(11)  Conclusiveness.  Attacking  settlement. — If  the  statute  does  not 
provide  that  the  settlement  of  a  guardian's  Intermediate  account 
shall  be  conclusive,  such  settlement  is  merely  prima  facie  evidence 
of  its  correctness,  and  it  is  afterwards  open  to  inquiry. — Guardianship 
of  Cardwell,  55  Cal.  137,  142.  But  a  decree  settling  the  final  account 
of  a  guardian  is  conclusive  not  only  against  the  guardian  himself, 
but  also  against  his  sureties,  until  it  is  reversed  or  modified  by  some 
proceeding  directly  impeaching  it. — ^Brodrib  v.  Brodrib,  56  Cal.  668, 
565.  Items  contained  in  the  settled  accounts  of  a  guardian,  and  the 
order  settling  them,  can  not  be  reconsidered  in  a  suit  in  equity  to  set 
aside  the  order  settling  the  account  of  a  guardian  for  fraud  and  to 
compel  a  proper  accounting. — Guardianship  of  Wells,  140  Cal.  849, 
353,  73  Pac.  1065.  In  a  suit  in  equity  to  set  aside  the  order  settling 
the  account  of  a  guardian  for  fraud  and  to  compel  a  proper  accounting, 
and  where  the  gist  of  the  petition  is  as  to  fraud  upon  the  part  of  the 
guardian  in  failing  to  account  to  the  court,  or  to  his  ward,  for  rent- 
moneys  belonging  to  the  ward's  estate,  the  allegations  of  the  petition 
are  insufficient,  where  they  are  of  the  most  general  character,  and  do 
not  allege  the  particulars,  or  the  facts,  or  circumstances  constituting 
the  alleged  fraud.— Guardianship  of  Wells,  140  Cal.  349,  78  Pac.  1065. 
If  a  petition  in  the  nature  of  a  suit  in  equity  is  filed  to  set  aside  an 
order  settling  the  account  of  a  guardian  for  fraud,  and  to  compel  a 
proper  accounting,  and  no  objection  is  raised  to  the  form  of  the  peti- 
tion, and  the  guardian  waives  an  objection  to  the  Jurisdiction  of  his 
person  by  answering  such  petition,  the  court  obtains  Jurisdiction  of  the 
person,  and  has  jurisdiction  of  the  subject-matter,  and  the  petition 
will  be  deemed  a  bill  in  equity  invoking  the  equitable  powers  of  the 
court,  notwithstanding  the  form  in  which  it  is  entitled.  It  is  true  that 
the  probate  and  the  equity  jurisdictions  of  the  superior  court  are 
separate  and  distinct,  yet  the  same  tribunal  exercises  them  both. — 
Guardianship  of  Wells,  140  Cal.  349,  352,  73  Pac.  1065.  Where  a  guard- 
ian omits,  by  mistake  or  inadvertence,  from  his  account  filed  in  the 
probate  court,  a  small  amount  which  he  has  collected  for  his  ward,  but 
it  appears  that  such  omission  was  not  done  with  the  intention  of 
defrauding  or  injuring  his  ward,  and  the  guardian  gains  no  pecuniary 
advantage  thereby,  as  proved  by  the  fact  that  the  sum  omitted  is 
shown  to  have  been  used  for  the  benefit  of  the  ward,  such  omission 
establishes  no  actual  or  constructive  fraud. — ^Purslow  v.  Brune,  43 
Kan.  175,  23  Pac.  105.  A  guardian's  final  settlement  made  in  the 
probate  court  can  not  be  collaterally  attacked. — Davis  v.  Hagler,  40 
Kan.  187,  19  Pac.  628.  Where  an  order  of  settlement  and  discharge 
of  a  guardian  was  made  without  notice  to,  or  knowledge  of,  the  wards 
and  the  guardian's  accounts  had  neither  been  settled  by  the  court  nor 
between  the  guardian  and  his  wards  and  the  guardian  continued  to 
hold  himself  out  as   guardian,   the  settlement  and   discharge  were 
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therefore  ez  parte  and  determined  nothing  as  between  the  guardian 
and  his  wards. — Sroufe  t.  Sroufe,  74  Wash.  639»  134  Pac.  473.  A  guard- 
ian will  not  be  permitted  to  testify  in  a  manner  to  impeach  the  final 
settlement  of  his  guardianship  accounts,  regularly  made  by  the  court. — 
Title  Guaranty  &  Trust  Co.  y.  Slinker,  36  Okla.  128,  128  Pac.  696.  A 
person  who  receives  from  the  guardian  of  the  estates  of  minors,  and 
disburses,  monthly  payments  made  them  under  order  of  court,  is  not 
bound  by  an  account  rendered  by  the  guardian,  and  is  not  chargeable 
with  the  allowances  until  he  receives  them,  by  which  act  he  under- 
takes a  trust — Brown  y.  Lee  (Cal.  App.)  175  Pac.  907.  When  a 
guardian  files  an  account  and  upon  a  hearing  the  county  court  fixes 
by  decree  the  amount  due  by  the  guardian  to  his  ward's  estate,  decrees 
his  removal  for  gross  mismanagement  and  incompetency,  the  sure- 
ties on  his  bond  are  concluded,  in  the  absence  of  fraud,  by  such 
decree,  whether  the  account  so  settled  is  denominated  an  annual 
or  a  final  account — Egan  v.  Vowell  (Okla.),  167  Pac.  205,  206. 
The  decree  of  settlement  by  a  guardian  may,  upon  proper  applica- 
tion by  a  party  vested  with  an  interest  in  the  ward's  estate, 
be  subjected  to  amendment — State  (ez  rel.  McHatton)  v.  District 
Court,  55  Mont.  324,  176  Pac.  608.  The  settlement  of  a  guardian's 
intermediate  accounts  should  not  be  held  to  be  conclusive,  unless 
explicitly  so  made  by  statute. — Luke  v.  Kettenbach,  32  Ida.  191,  181 
Pac.  705.  The  settlement  of  a  guardian's  annual  or  intermediate 
accounts  is  only  prima  facie  evidence  of  its  correctness;  the  statute 
relative  to  the  conclusiveness  of  an  administrator's  account  has  no 
application  to  the  annual  or  intermediate  accounts  of  a  guardian. — 
Luke  V.  Kettenbach,  32  Ida.  191, 181  Pac.  705.  The  allowance,  approval, 
and  settlement,  by  a  probate  court  of  the  annual  or  intermediate 
accounts  of  a  guardian  are  not  final  and  conclusive  against  the  ward, 
but  may  be  re-examined  by  that  court  on  the  final  accounting  of  the 
guardian.— Luke  v.  Kettenbach,  32  Ida.  191,  181  Pac.  705.  The  district 
court  of  Montana  has  jurisdiction,  under  the  statute,  over  the  subject- 
matter  of  the  account  of  a  guardian,  and  may  decree  a  settlement; 
and  its  decree  is  not  void  because  of  the  fact  that  the  court  erroneously 
determined  matters  foreign  to  what  was  then  before  it;  but  after 
exercising  its  jurisdiction  by  rendering  such  decree,  it  is  without 
power,  of  its  own  motion,  to  set  that  decree  aside. — State  (ex  rel. 
McHatton)  v.  District  Court,  56  Mont.  324,  176  Pac.  608.  A  guardian 
may  acquit  himself  by  an  outside  informal  settlement  with  his  ward, 
but  the  guardian  who  relies  upon  such  a  settlement  must  clearly  show 
that  he  made  a  full  disclosure  of  everything  to  the  ward. — ^Harrison 
V.  Harrison,  21  N.  M.  372,  L.  R.  A.  (N.  S.)  854,  155  Pac.  356.  The 
court's  approval  and  settlement  of  a  guardian's  annual  account  is 
not  final  and  conclusive  upon  the  ward;  it  is  only  prima  facie  evi- 
dence of  the  correctness  of  the  account,  which  is  subject  to  re- 
examination upon  the  hearing  of  the  guardian's  final  account. — In  re 
Cobb's  Estate  (Okla.),  166  Pac  886.    The  periodical  or  partial  settle- 
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ments  of  guardian's  are,  at  most,  after  approTal  by  the  court,  but 
prima  facie  evidence  of  their  correctness  and  may  be  rectified  or 
rebutted  on  a  final  accounting.  They  are  not  settlements  but  only  the 
exhibition  of  accounts,  nor  Judgments,  being  merely  ex  parte  presen- 
tations of  the  status  of  the  estate  in  the  hands  of  the  guardian. — 
American  Bonding  Co.  v.  People,  46  Colo.  460,  104  Pac.  83.  The  term 
"final  accounting"  or  "final  settlement"  implies  an  accounting  or  settle- 
ment after  the  severance  of  the  relationship  between  guardian  and 
ward  and  unless  an  event  has  transpired  which  causes  such  severance, 
a  settlement  can  not  be  final.  The  reason  of  the  rule  is  that  the 
liability  of  the  guardian  extends  beyond  the  time  of  the  settlement — 
American  Bonding  Co.  v.  People,  46  Colo.  460,  104  Pac.  83.  A  settle- 
ment made  under  the  Colorado  statute  is  a  final  account  regularly  made 
and  constitutes  a  judgment  conclusive  between  the  ward  on  one  side 
and  the  guardian  and  surety  on  the  other  unless  impeached  In  the 
court  in  which  it  was  rendered  by  proof  of  fraud  or  such  other  defects 
as  would  invalidate  judgments  of  other  courts. — ^American  Bonding 
Co.  V.  People,  46  Colo.  460, 104  Pac.  83.  Decrees  in  probate  proceedings, 
including  those  relative  to  the  settlement  of  guardians,  are  not,  tech- 
nically speaking,  judgments,  but  the  mode  of  review  applicable  to 
judgments  Is  by  the  statute  made  applicable  to  many  of  them,  and  a 
trial  court  has  no  greater  power  over  these  than  it  has  over  formal 
judgments. — State  (ex  rel.  McHatton)  v.  District  Court,  65  Mont.  324, 
176  Pac.  608. 

REFERENCES. 

Relief  in  equity  from  orders  settling  accounts  of  guardian. — See 
note  106  Am.  8t  Rep.  641. 

(12)  Discharge  of  guardian. — ^If  a  receipt  is  given  by  a  ward,  after 
he  has  reached  his  majority,  to  his  guardian,  on  a  settlement,  as  a 
release  of  all  indebtedness,  it  will  not  be  set  aside  when  it  appears 
that  the  settlement  was  made  with  the  full  knowledge  of  all  the  facts 
involved  therein.— Davis  v.  Hagler,  40  Kan.  187,  19  Pac.  628.  A  peti- 
tion of  the  ward,  filed  in  the  district  court,  asking  relief  of  the  guard- 
ian, which  avers  that  with  such  receipt  the  guardian  fraudulently 
obtained  a  release  in  the  probate  court,  does  not  state  a  cause  of 
action.  A  final  settlement,  so  made  in  the  probate  court,  can  not 
be  attacked  collaterally. — Davis  v.  Hagler,  40  Kan.  187,  19  Pac.  628. 
It  is  error  for  the  court  to  discharge  an  accounting  gruardian  upon 
payment  of  the  balance  to  another  person,  designated  as  guardian 
of  the  wards,  if  it  does  not  appear  that  any  order  was  made  removing 
the  accounting  guardian,  or  appointing  such  designated  guardian  in 
his  place,  or  as  an  associate  with  him. — Estate  of  Boyes,  151  Cal. 
143,  90  Pac.  454,  460.  A  guardian  may  settle  with  his  ward  the  day 
after  he  comes  of  age,  and  obtain  his  release,  but  he  can  not  have  a 
decree  of  court  confirming  the  settlement  and  release  until  the  ward 
has  had  a  year  to  consider  whether  he  will  aflirm  or  repudiate  it — 
Cook  V.  Ceas,  143  Cal.  221,  229,  77  Pac.  65.    The  marriage  of  a  female 
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ward,  under  guardianship  as  a  minor,  terminates  the  guardianship, 
and  operates,  by  force  of  the  statute,  as  a  legal  discharge  of  her 
guardian.  After  such  event  the  probate  court  retains  jurisdiction  over 
the  guardian  merely  for  the  purpose  of  compelling  him  to  account, 
and  of  settling  his  administration  as  gruardian. — Ex  parte  Pahia,  13 
Haw.  575,  579.  A  regular  appointment  of  a  guardian  gives  the  court 
jurisdiction  over  the  person  and  estate  of  the  ward  and  such  juris- 
diction continues  until  the  ward  attains  his  majority,  when  the  right 
of  the  court  or  guardian  to  manage  th^  estate  and  the  person  of  the 
ward  ceases.  If  a  ward  has  attained  majority  when  the  final  account 
of  a  guardian  is  filed,  no  guardian  ad  litem  is  necessary  or  proper. 
His  personal  appearance  is  sufficient  to  give  the  court  jurisdiction  and 
where  the  ward  appears  on  the  application  for  discharge  and  the 
hearing  on  the  guardian's  final,  report  and  it  then  appearing  to  the 
court  that  the  ward  had  arrived  at  full  age  the  court  had  jurisdiction 
to  enter  an  order  of  final  discharge  and  cast  the  burden  thereafter  upon 
the  ward  to  manage  his  own  estate.  If,  therefore,  in  another  pro- 
ceeding it  should  be  subsequently  shown  to  the  court  that  its  finding 
as  to  the  arrival  of  the  ward  at  full  age  was  erroneous  such  finding  is 
not  void  but  voidable  only  and  is  binding  on  the  ward  and  those  in 
privity  with  him  until  yacated  or  set  aside  for  fraud  or  for  error. — 
Meeker  v.  Mettler,  50  Wash.  473,  97  Pac.  508.  The  presence  and 
assistance  of  an  independent  legal  advisor,  representing  the  ward,  at 
the  settlement  between  guardian  and  ward,  may,  if  the  facts  warrant, 
remove  the  imputation  of  undue  infiuence,  but  it  will  not  relieve  the 
guardian  of  the  necessity  of  making  a  full  disclosure,  and  where  he 
fails  to  disclose  facts  not  shown  by  his  reports  to  the  probate  court, 
and  of  which  the  ward  and  his  counsel  have  no  knowledge,  the  release 
and  settlement  thus  made  will  be  set  aside,  where  it  does  not  appear 
that  the  ward  received  substantially  all  he  was  entitled  to. — Harrison 
V.  Harrison,  21  N.  M.  372,  L.  R.  A.  (N.  S.)  854,  155  Pac.  856,  358. 
Sections  3339-3341,  Rev.  Laws  of  Oklahoma,  1910,  providing  that  a 
guardian  appointed  by  a  court  is  not  entitled  to  his  discharge  until 
a  year  after  his  ward's  majority,  does  not  have  effect  to  extend  the 
time  for  the  termination  of  the  relationship  beyond  majority,  but 
merely  provides  a  period  for  the  orderly  review  of  the  acts  of  the 
guardian  during  the  guardianship,  and  the  settlement  of  his  accounts. 
—Williams  v.  Canary  (Okla.),  249  Fed.  344,  346.  The  eighth  sub- 
division of  section  464  of  Remington's  Code  of  Washington  has  no 
application  to  an  order  discharging  a  guardian  and  settling  his  final 
account,  entered  without  notice  to,  or  knowledge  of,  his  ward,  especially 
where  the  guardian,  after  such  order,  continued  to  hold  himself  out 
as  guardian;  such  settlement  and  discharge  were  ex  parte  and  deter- 
mined nothing  as  between  the  guardian  and  his  ward;  such  an  order 
is  void  for  lack  of  jurisdiction,  and  may  be  vacated  at  any  time. — 
In  re  Sroufe's  Estates,  74  Wash.  639,  643,  134  Pac.  471.  The  peUtion, 
in  an  action  by  a  ward  against  a  former  guardian  and  his  surety, 
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charging  that  an  order  of  the  county  court  approving  the  final  report 
of  such  guardian  discharging  him  and  releasing  the  surety  from 
further  liability  was  procurred  by  fraud,  is  a  direct  attack  upon  such 
order. — ^Brewer  v.  Dodson  (Okla.)»  159  Pac.  329.  , 

(13)  Death  of  guardian  before  settlement. — If  the  guardian  dies  after 
the  ward  attains  his  majority  without  having  presented  It,  his  personal 
representative  can  not»  in  the  absence  of  statute,  make  presentation 
in  his  stead.— Miller  v.  Ash,  156  Cal.  544,  105  Pac.  600.  If  a  guardian 
dies  without  having  mcde  an  accounting  and  settlement  in  the  county 
court  of  his  affairs  as  guardian,  his  former  wards  may  maintain  an 
action  in  the  superior  or  district  court  against  his  personal  repre- 
sentatives and  the  sureties  on  his  bond  as  guardian  for  such  account- 
ing and  settlement;  and,  in  the  exercise  of  its  Jurisdiction,  the  superior 
court  may  determine  the  balance  due  and  render  Judgment  therefor.— > 
Donnell  v.  Danisby,  58  Okla.  165, 159  Pac.  317;  Asher'v.  Stull  (Okla.),  161 
Pac.  808.  Where  a  guardian  dies  without  an  accounting  and  settlement 
of  his  affairs  as  guardian  in  the  county  court,  his  wards  may  maintain 
an  action  in  the  superiot*  or  district  court  against  his  personal  repre- 
sentatives and  the  sureties  on  his  bond  for  an  accounting  and  settle- 
ment—Title G.  &  S.  Co.  V.  Burton  (Okla.),  170  Pac.  1170,  1171.  Where 
a  guardian  dies  without  an  accounting  and  settlement  of  his  affairs  as 
guardian  having  been  made  in  the  county  court,  such  accounting  and 
settlement  can  only  be  had  in  a  court  possessing  the  power  and  Juris- 
diction of  a  court  of  equity,  by  a  proceeding  against  the  necessary 
parties.— Title  G.  &.  S.  Co.  v.  Burton  (Okla.),  170  Pac.  1170,  1171. 
Where  a  father  who  had  been  appointed  guardian  of  his  minor  children 
made  no  charge  against  them  for  moneys  expended  in  their  behalf,  and 
obtained  no  authority  of  the  county  court  to  expend  moneys  belonging 
to  them,  no  credits  can  be  allowed  therefor  after  his  death  in  an  action 
against  the  sureties  upon  his  bond.— Donnell  v.  Dansby,  58  Okla.  165, 
169  Pac.  817. 

REFERENCES. 

Method  of  compelling  settlement  of  accounts  with  deceased  guardian, 
— See  note  8  Am.  St.  Rep.  684. 

14.  Collateral  atUck. 

(1)  Whatconstltutea. — ^Where  in  an  action  to  recover  possession  and 
to  quiet  title  to  lands,«the  plaintiff,  in  order  to  establish  title  in  him- 
self, assailed  the  record  of  the  county  court  appointing  a  guardian  for 
him,  who,  as  such,  pursuant  to  an  order  of  the  court,  thereafter  con- 
veyed the  lands  in  suit  to  the  grantor  of  the  defendant,  it  is  held  that 
such  action  constituted  a  collateral  attack. — ^Elng  v.  Shults  (Okla.), 
180  Pac.  550;  King  v.  Mitchell  (Okla.),  171  Paa  725,  726. 

(2)  What  may  be  so  attacked. — The  Judgment  of  a  probate  court 
appointing  a  guardian,  which  is  void  for  want  of  Jurisdiction,  may  be 
attacked  collaterally  in  an  action  brought  by  a  pers<»i  claiming  under 
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such  appointment. — Modern  Woodmen  v.  Hester,  66  Kan.  129,  71  Pac. 
279.  A  guardian  of  the  person  of  a  minor  duly  appointed  by  a  superior 
court  is  legally  entitled  to  the  custody  of  the  minor,  and  the  guardian's 
right  to  such  custody  can  be  attacked  collaterally  only  upon  the  ground 
of  want  of  Jurisdiction  In  the  superior  court  to  make  the  order  of 
appointment;  and  when,  upon  proceedings  in  habeas  corpus,  the  guard- 
ian justifies  his  custody  of  the  minor  by  such  an  order,  an  impeachment 
thereof  is  a  collateral  attack. — ^In  re  Lundberg,  143  Cal.  402,  77  Pac.  156, 
157.  An  order  of  court,  yalid  on  its  face,  can  be  questioned  only  In  a 
direct  proceeding;  but  an  order  plainly  invalid,  as  indulging  a  guardian 
in  his  purpose  to  enjoy  personally  funds  of  his  ward,  may  be  impeached 
by  objection  to  the  final  report — ^In  re  Bates'  Guardianship  (Okla.), 
174  Pac.  743.  Notwithstanding  the  rule  that  orders,  of  a  court  ot 
record,  valid  on  their  face,  can  not  be  attacked  collaterally,  where  pro- 
ceedings in  the  administration  of  a  ward's  estate  by  his  guardian  are 
so  irregular  and  unconscionable  as  to  carry  with  them  the  badge  of 
fraud,  an  order  approving  them  is  vulnerable  to  attack  by  objections 
to  the  guardian's  final  account. — In  re  Bates'  Guardianship  (Okla.), 
174  Pac.  748. 

(3)  What  is  not  subject  to.— It  is  a  well-settled  rule  that  a  judgment, 
regular  on  its  face,  and  rendered  by  a  court  having  Jurisdiction  to 
render  it,  can  not  be  attacked  collaterally  on  the  ground  of  fraud, 
collusion,  or  other  matter  aliunde.  And  the  appointment  of  a  guard- 
ian by  a  probate  court  is  a  judgment  to  which  such  rule  applies;  and 
the  rule  applies  to  infants,  as  well  as  to  adults. — Hodgdon  v.  Southern 
Pac.  R.  Co.,  75  Cal.  642,  17  Pac.  928,  931.  If  letters  of  guardianship 
have  been  issued  and  recorded  in  the  probate  Judge's  office,  and  the 
guardian  has  given  a  bond  and  duly  qualified  and  entered  upon  the 
discharge  of  his  duties  as  guardian,  with  the  approval  of  the  probate 
Judge,  and  all  this  is  of  record,  the  guardian's  acts  will  be  held  valid 
when  attacked  collaterally,  although  there  may  not  be  any  further 
record  in  the  probate  judge's  office  of  his  appointment — Howbert  v. 
Hyle,  47  Kan.  58,  27  Pac.  116.  Thus  in  a  suit  to  foreclose  a  mortgage, 
a  collateral  attack  can  not  be  made  upon  the  validity  of  a  petition  to 
mortgage  the  property  of  minor  heirs  to  raise  a  certain  sum  of  money, 
on  the  ground  that  the  petition  which  sets  forth  the  items  for  which 
the  money  is  wanted  contains  some  items  not  chargeable  against  the 
estate.  In  such  a  case  the  petition  is  not  void  on  Its  face,  but  is  merely 
irregular. — Howard  v.  Bryan,  6  Cal.  Unrep.  547,  62  Pac.  459.  There  can 
be  no  collateral  attack  on  a  Judgment  directing  the  sale  of  a  ward's 
property  where  such  judgment  is  founded  upon  a  proper  petition. — 
Walker  v.  Goldsmith,  14  Or.  125,  12  Pac.  537.  The  act  of  a  guardian 
is  ratified  by  his  ward,  unless  the  latter  expressly  disaffirms  it  within 
reasonable  time  after  attaining  his  majority. — Brazee  v.  Schofleld, 
2  Wash.  Ter.  209,  3  Pac.  265.  The  judgment  of  a  county  court  appoint- 
ing a  guardian,  and  thereafter  ordering  a  sale  of  the  minor's  land, 
both  the  judgment  and  the  proceedings  leading  up  to  it  being  regular 
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upon  their  face»  can  not  be  collaterally  attacked  in  an  action  of  eject- 
ment by  the  minors  to  recover  the  land,  upon  the  ground  that  the 
minors  at  the  time  the  guardian  was  appointed  were  not  residents  of 
the  county  in  which  the  guardian  was  so  appointed. — Scott  v.  Abraham 
(Okla.),  159  Pac.  270.  An  order  of  the  county  court  transferring  a 
guardianship  cause  to  the  county  court  of  another  county  in  the  same 
state  can  not  be  collaterally  attacked;  the  presumption  is  that  the 
court,  before  making  the  order  of  transfer,  performed  Its  duty  and 
found  the  facts  justifying  the  order  to  be  true. — Southwestern  Surety 
Ins.  Co.  V.  Taylor  (Okla.),  173  Pac.  881.  An  order  of  court  approving 
an  expenditure  by  a  guardian  can  not  be  proved  by  oral  evidence  in  a 
collateral  proceeding. — ^In  re  Bates'  Guardianship  (Okla.),  174  Pac.  743. 
Where  the  presumption  in  support  of  the  validity  of  the  appointment  of 
a  guardian  may  be  properly  indulged  that,  even  though  the  records 
fail  to  show  that  the  statutory  notice  was  given  to  the  person  in 
charge  of  the  minor,  or  to  a  relative  residing  in  the  county,  evidence 
was  taken  by  the  judge,  from  which  it  appeared  that  the  minor,  being 
18  years  old,  was  not  in  charge  of  any  person,  and  that  he  had  no 
relatives  residing  in  the  county,  and  that  the  notice  could  not  there- 
fore,  be  given,  and  such  appointment  can  not  be  attacked  collaterally, 
by  evidence  aliunde  to  the  contrary  effect. — ^Baker  v.  Cureton,  49  Okla. 
15,  150  Pac.  1090,  1092.  ^liere  the  record  of  the  county  court  in  a 
guardianship  proceeding  is  silent  relative  to  the  competency  of  a  per- 
son appointed  as  guardian,  it  will  be  presumed  that  in  making  the 
appointment,  the  court,  in  the  proper  discharge  of  Its  duty,  'upon 
inquiry,  adjudged  that  the  person  designated  as  guardian  possessed  all 
the  requisite  qualifications;  and  such  judgment,  being  that  of  a  court 
of  general  jurisdiction,  is  not  subject  to  collateral  attack,  and  it  may 
not  be  impeached  by  evidence  aliunde. — ^King  v.  Shults  (Okla.),  180 
Pac.  550.  Where  the  order  of  the  probate  court  in  appointing  a  guard- 
ian recited  that  notice  to  relatives  had  been  given  as  provided  in  the 
statute,  the  order  of  appointment  is  conclusive  on  collateral  attack. — 
Rice  V.  Theimer,  45  Okla.  618,  629,  146  Pac.  702.  An  appointment  of  a 
guardian  is  not  void  and  susceptible  of  collateral  attack,  merely  be- 
cause the  petition  for  appointment  fails  to  state  that  the  residence  of 
the  minor  is  in  the  county  where  the  petition  is  presented,  as  the 
statute  provides.— Rice  v.  Theimer,  45  Okla.  618,  629,  146  Pac.  702. 

REFERENCES. 

Collateral  attack  upon  appointment  of  guardian. — See  ante,  subd. 

1  (11). 

15.  Jurltdlction  of  courts. 

(1)  In  general. — The  old  district  courts  of  California,  corresponding 
with  the  present  superior  courts,  had  the  same  control  over  the  persons 
of  minors,  as  well  as  their  estates,  that  the  courts  of  chancery  in 
England  possess.  This  jurisdiction  was  conferred  by  the  constitution, 
and  could  not  be  devested  by  any  legislative  enactment. — ^Wilson  v. 
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Roach,  4  Cal.  362,  366.  The  present  superior  courts  have  general  juris- 
diction of  the  matter  of  appointment  of  guardians,  and,  as  an  incident 
to  this  Jurisdiction,  they  must  have  the  power  to  hear  and  determine 
the  fact  whether  a  testamentary  guardian  has  been  legally  appointed 
or  not  If  it  should  appear,  however,  that  a  guardian  has  been  legally 
appointed  by  a  will  or  deed,  such  courts  would  ha^e  no  jurisdiction  to 
appoint  a  guardian,  as  the  court  provides  that  the  superior  court  may 
appoint  guardians  of  minors  who  have  no  guardians  legally  appointed 
by  will  or  deed.— Murphy  v.  Superior  Court,  84  Cal.  592,  596,  24  Pac. 
310.  A  superior  court  has  jurisdiction  to  deprive  a  parent  of  the 
custody  of  bis  child,  by  the  appointment  of  a  guardian  therefor,  under 
proper  circumstances,  and  the  authority  of  the  parent  ceases  upon  the 
appointment  of  such  guardian. — In  re  Lundberg,  143  Cal.  402,  77  Pac. 
156.  The  probate  court  of  the  county  of  a  minor's  domicile  Is  the  court 
having  jurisdiction  to  appoint  a  guardian  of  the  person  or  estate  of  the 
minor.  To  permit  a  probate  court,  other  than  the  probate  court  of  the 
county  of  the  minor's  domicile,  to  take  jurisdiction  of  his  person  and 
estate  would  be  legislation  discriminating  against  the  minor. — Connell 
V.  Moore,  70  Kan.  88,  109  Am.  8t.  Rep.  408,  78  Pac.  164,  166.  If  one  of 
two  guardians  appointed  by  will  dies,  and  the  other  resigns  and  is 
discharged,  the  court  has  jurisdiction  to  appoint  a  guardian  as  If  no 
appointment  had  been  made  by  will. — ^In  re  Henning's  Estate,  128  Cal. 
214,  79  Am.  St.  Rep.  43,  60  Pac.  762,  763.  A  superior  court  has  juris- 
diction of  a  proceeding  for  the  appointment  of  a  guardian  for  the 
persons  and  estates  of  certain  minor  children  after  their  mother's 
death,  though  their  father  may  still  be  alive. — ^Russner  v.  McMillan,  37 
Wash.  416,  79  Pac.  988.  Where  the  superior  court  of  one  county  has 
acquired  jurisdiction  to  hear  and  determine  the  question  of  the  resi- 
dence of  a  minor,  the  need  of  a  guardian,  and  the  propriety  of  appoint- 
ing the  petitioner,  It  can  not  be  deprived  of  this  jurisdiction  by  subse- 
quent proceedings  In  another  county  of  the  state  for  the  Issuance  of 
letters  of  guardianship. — Guardianship  of  Banneker,  67  Cal.  643,  645, 
8  Pac.  514.  Probate  courts  have  jurisdiction  to  appoint  a  guardian  for 
minors  domiciled  In  this  state,  and,  after  having  made  such  appoint- 
ment, they  retain  jurisdiction  for  all  purposes  connected  therewith 
until  the  guardian's  accounts  are  rendered  and  he  is  legally  discharged. 
Hence,  the  unauthorized  removal  of  the  wards  from  the  jurisdiction  of 
the  domicile  to  another  state,  or  the  appointment  of  a  guardian  by  a 
court  of  foreign  jurisdiction,  does  not  oust  such  probate  courts 
of  the  jurisdiction  which  they  have  once  acquired.  So  if  the 
wards  are  domiciled  within  this  state,  and  their  only  property,  consist- 
ing of  certain  insurance  policies,  is  within  the  state,  the  probate  court 
has  jurisdiction  to  appoint  a  general  guardian,  and  to  direct  and  con- 
trol his  conduct  as  such  guardian. — In  re  Brady,  10  Ida.  366,  79  Pac.  75, 
76.  If  a  guardian  of  wards  domiciled  In  this  state  obtains  an  order  of 
court  permitting  him  to  remove  them  to  another  state,  "there  to  remain 
until  the  further  order  of  the  court,"  and  subsequently  he  is  discharged 
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Without  being  required  to  return  the  wards  to  this  state,  the  domicile 
of  the  wards  continues  to  be  In  this  state,  as  they  are  incapable  of 
changing  their  domicile,  and  such  order  indicates  no  intention  to  sur- 
render jurisdiction  of  their  persons. — ^In  re  Henning's  Estate,  128 
Cal.  214,  79  Am.  8t  Rep.  43,  60  Pac.  762,  764.  It  is  made  by  statute 
the  duty  of  the  coxaf,  to  appoint  the  father  or  mother  of  the  minor,  "if 
found  by  the  court  competent  to  discharge  the  duties  of  guardianship"; 
but,  under  this  provision,  and  under  the  general  law,  the  prima  facie 
presumption  Is  that  the  parent  is  competent.  Hence,  the  court  is  not 
authorized  to  appoint  another  as  guardian,  unless  it  finds  that  the 
parent  is  not  competent  The  fact  of  the  competency  or  incompetency 
of  the  parent  is  the  controlling  question  in  the  case,  and  the  court  is  to 
be  gruided  by  what  appears  to  be  for  the  best  interests  of  the  child  in 
making  the  appointment.  If  the  parent  is  found  to  be  competent,  the 
court  has  no  discretionary  power  to  appoint  another  as  guardian. — 
Campbell  y.  Wright,  130  Oal.  380,  62  Pac.  613,  614.  In  California  a 
court  has  no  jurisdiction  to  appoint  a  guardian  for  minors  who  are 
absent  from  the  state,  although  their  domicile  may  be  within  It.— * 
De  la  Montanya  t.  De  la  Montanya,  112  Cal.  131,  44  Pac.  354.  It  is  the 
guardian,  and  not  the  court,  who  is  made  responsible  for  the  proper 
administration  of  his  trust  He  It  Is  to  whose  custody  the  property  of 
the  ward  is  Intrusted,  and  to  him  the  law  and  the  ward  alike  look  for 
its  safe  return.  In  the  performance  of  his  duties,  he  is,  it  is  true,  in 
certain  respects,  under  the  control  and  supervision  of  the  court  appoint- 
ing him;  but  this  right  of  supervision  does  not  ,carry  the  power  to 
Interfere  with  the  custody  and  general  management  of  the  property  of 
the  ward,  except,  of  course,  for  conduct  authorizing  suspension  or 
removal.  The  court,  therefore,  has  no  authority  to  direct  the  guardian 
to  deposit  assets  of  the  ward's  estate  in  a  certain  institution,  from 
which  they  shall  be  withdrawn  only  upon  the  order  of  court.  Such  an 
order  practically  places  the  custody  and  control  of  such  assets  in  the 
hands  of  the  court,  exclusive  of  the  guardian;  and  It  is  therefore  in 
excess  of  the  power  of  the  court  and  void. — De  Greayer  v.  Superior 
Court,  117  Cal.  640,  59  Am.  8t  Rep.  220,  49  Pac.  983,  985.  Nor  is  such 
an  order  authorized  by  .a  statute  which  provides  that  the  court,  on 
application  of  the  guardian,  may  authorize  and  require  the  guardian  to 
invest  the  ward's  money,  and  which  authorizes  the  court  to  make  such 
other  orders  and  to  give  such  directions  as  are  needful  for  the  man- 
agement, investment,  and  disposition  of  the  estate  and  effects  as 
circumstances  require. — De  Greayer  v.  Superior  Court,  117  Cal.  640,  59 
Am.  8t.  Rep.  220,  49  Pac.  983,  985.  Nor  does  a  probate  court  have 
jurisdiction  to  settle  accounts  of  the  guardian  and  to  render  judgment 
against  the  ward  for  advances  made  by  the  guardian  after  the  ward 
attains  his  majority,  although  there  was  an  agreement  between  them 
that  the  guardianship  should  continue,  and  that  the  advances  should 
be  made  as  guardian,  where  It  is  conceded  that  at  the  time  the  ward 
reached  his  majority  there  was  no  estate  belonging  to  him  in  the 
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hands  of  the  ^ardian.— Estate  of  Kincaid,  120  Cal.  203,  52  Pac.  492. 
493.  Nor  does  a  probate  court  have  authority  to  entertain  an  applica- 
tion by  the  creditor  of  a  guardian  of  minor  children  for  the  allowance, 
against  the  estate  of  the  wards,  of  a  Judgment  of  the  district  court, 
rendered  against  the  guardian,  on  a  contract  made  by  him  in  carrying 
on  a  general  mercantile  business  with  the  ward's  money,  nor  authority 
to  order  the  payment  of  such  a  judgment  in  such  a  proceeding;  and  the 
violation  of  such  an  order  does  not  constitute  a  breach  of  the  guardian's 
official  bond.— Harter  v.  Miller,  67  Kan.  468,  73  Pac.  74.  Neither  is  a 
probate  court  authorized  to  entertain  a  petition  for  an  order  to  compel 
the  guardian  of  the  estate  of  a  minor  to  refund  moneys  advanced,  even 
by  the  guardian  of  the  person  of  the  minor,  for  his  support  and  educa- 
tion. Nor  is  the  court  authorized  to  make  an  order,  on  the  application 
of  the  minor  himself,  to  compel  the  guardian  to  advance  out  of  the 
estate  of  the  minor  the  necessary  sums  for  his  support. — Swift  v. 
Swift,  40  Gal.  456,  458.  A  court  has  jurisdiction  though  an  action  was 
brought,  in  form,  against  a  guardian,  as  such,  instead  of  against  the 
ward  by  name.— United  States  F.  &  G.  Ck>.  v.  Howell,  74  Wash.  596, 
699,  134  Pac.  490. 

REFERENCES. 

Jurisdiction  of  courts. — See  note*  post,  on  that  subject,  following 
table  after  S  216. 

(2)  County  courts  of  Oklahoma. — If  the  county  court  in  Oklahoma 
makes  an  order  authorizing  a  guardian  to  purchase  a  tract  of  land  with 
funds  of  his  ward,  and  a  warranty  deed  therefor  is  taken  in  the  name 
of  the  ward,  but  the  vendor  afterwards  sues  to  have  the  deed  declared 
an  equitable  mortgage,  the  vendor  is  not  conclusively  bound  by  the 
records  of  the  county  court  in  the  action  instituted  by  him  in  the 
district  court  to  have  the  deed  declared  a  mortgage. — ^Voris  v.  Robbins, 
52  Okla.  671,  153  Pac.  120.  If  allotted  and  inherited  lands  of  a  minor 
Creek  freedman  allottee  are  sold  and  converted  into  money  by  his 
guardian,  through  the  medium  of  the  county  court,  there  occurs  a  mere 
change  in  the  form  of  such  property,  which  is  still  charged  with  the 
trust,  and  it  remains  subject  to  the  jurisdiction  of  that  court  during 
the  minority  of  the  ward  as  defined  by  congressional  enactment  and  as 
shown  by  the  enrollment  records. — Brewer  v.  Dodson  (Okla.),  169 
Pac.  329.  The  county  court  is  without  power  to  allow,  by  its  order, 
a  guardian  to  lend  money  to  himself  out  of  the  ward's  estate,  either 
by  direct  act  or  by  subterfuge. — ^In  re  Bates'  Guardianship  (Okla.),  174 
Pac.  743.  Until  a  minor  is  of  age  all  judgments  and  orders  affecting 
his  estate,  sleep  in  the  bosom  of  the  court  and  do  not  become  final,  no 
appeal  being  taken,  at  the  expiration  of  the  term,  but  may  be  modified, 
vacated  or  set  aside,  during  minority,  upon  proper  notice  and  for  good 
cause  shown. — ^In  re  Hickory's  Guardianship  (Okla.),  182  Pac.  233,  237. 
Theoretically  speaking,  a  minor  has  no  capacity  at  all  to  judge  what 
is  best  for  him  or  his  estate;  but,  properly  speaking,  when  the  minor 
is  of  an  age  approaching  majority,  he  or  she  may  suggest  facts  and 
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Views  of  policy  worthy  of  conBideration,  and  such  facts  should  be 
given  weight  by  the  court  in  exercising  its  discretion. — In  re  Hickory's 
Guardianship  (Okla.),  182  Pac.  233,  236-237.  When  the  county  court 
has  once  acquired  jurisdiction  lawfully  in  a  guardianship  matter,  its 
Jurisdiction  thereafter  does  not  depend  upon  the  duration  of  the  tenure 
in  office  of  the  person  appointed. — Crosbie  v.  Brewer  (Okla.),  158  Pac. 
388,  392. 

REFERENCES. 

Jurisdiction  of  courts. — See  note,  post,  on  that  subject,  following 
Uble  after  I  216. 

16.  Jurisdiction  of  equity. — One  who  wrongfully  intermeddles  with 
the  property  of  an  infant  Is  sometimes  held  in  equity  to  be  a  guardian, 
but  only  (as  in  the  case  of  an  administrator  de  son  tort)  for  the 
purpose  of  an  accounting;  he  acquires  none  of  the  rights  of  a  guardian. 
— Aldrich  V.  Willis,  55  Cal.  81,  85.  E3very  alienation  of  the  property 
of  the  ward,  if  made  by  the  guardian  without  order  of  court,  is  void. 
Hence,  a  guardian  can  not  subject  the  estate  and  property  of  his  ward 
to  a  lien  for  legal  services,  without  first  obtaining  an  order  of  court 
authorizing  him  to  do  so.  If  a  ward  can  not  enter  into  a  valid  con- 
tract, without  first  obtaining  an  order  of  the  probate  court,  for  repairs 
and  Improvements  of  buildings  on  property  belonging  to  him,  surely  a 
guardian  without  such  authority  can  not  enter  Into  a  contract  for  the 
employment  of  legal  services,  so  as  to  bind  the  ward,  or  In  any  way 
affect  his  property.  The  power  of  guardians  over  the  estate  of  the 
ward,  the  same  as  the  powers  of  executors  and  administrators,  can 
not  be  exercised,  except  according  to  the  provisions  of  law  and  under 
the  orders  of  the  court  which  has  jurisdiction  of  the  estate. — ^Morse  v. 
Hinckley,  124  Cal.  154,  56  Pac.  896,  898.  It  Is  undoubtedly  true  that 
the  probate  court  has,  as  a  general  rule,  exclusive  jurisdiction  to 
compel  a  defendant  to  account  as  guardian,  and  that  its  decree  settling 
his  accounts  and  discharging  him  from  his  trust  is  final  and  conclusive; 
but  this  rule  does  not  apply  in  cases  of  fraud,  for  the  reason  that  the 
matters  in  controversy  may  not  have  been  passed  upon  in  the  settlement, 
particularly  where  the  guardian  is  charged  with  having  inCentionally 
and  fraudulently  concealed  from  the  court  and  his  ward  the  fact  that 
the  latter  had  then,  or  ever  had,  any  interest  in  the  property  in  ques- 
tion. The  settlement  of  a  guardian's  account  in  the  probate  court  can 
not  shield  him  from  afterwards  being  called  upon  in  a  court  of  equity 
to  account  for  property  concealed  by  him. — Lataillade  v.  Orefia,  91  Cal. 
565,  576,  25  Am.  St.  Rep.  219,  27  Pac.  924.  Although  property,  which 
was  under  the  control  of  a  testator,  as  guardian,  may  have  come  into 
the  hands  of  executors,  yet  the  guardianship  was  a  personal  trust, 
which  would  not  pass  to  them  on  the  death  of  the  testator,  and  the 
property  held  by  him  as  guardian  does  not  become  assets  In  their 
hands  to  be  administered.  They  merely  hold  it  for  its  preservation 
until  the  persons  whose  estate  it  is,  and  for  whose  benefit  it  is  held,  can 
obtain  a  settlement  of  the  trust,  terminated  by  the  death  of  the  trustee. 
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In  the  proper  forum,  where  the  rights  of  all  parties  to  Vie  trust  may 
he  definitely  determined.  This  settlement  can  only  he  had  in  a  court 
of  equity,  by  a  proceeding  against  the  executors  of  the  deceased  guard- 
ian and  other  necessary  parties. — ^In  re  Allgler,  65  Cal.  228,  230,  3  Pac. 
849.  Settlement  of  the  final  account  of  the  guardian  includes  only  those 
transactions  had  during  the  minority  of  the  ward.  It  does  not  include 
transactions  occurring  after  the  ward  has  attained  his  majority.  When 
that  event  happens,  the  ward  is  sui  juris ;  and  the  legal  liability  which 
attaches  to  him,  for  any  services  rendered  to  him  by  his  guardian, 
arises,  not  out  of  the  relation  of  former  guardian  and  ward,  but  out  of 
the  contractual  relation  established  by  the  transactions  between  them 
as  contracting  parties.  Such  a  liability  Is  not  enforceable  in  probate 
courts;  the  remedy  upon  it  lies,  not  in  a  probate  proceeding,  but  in 
an  action  at  law. — In  re  Allgier,  66  Cal.  228,  229,  3  Pac.  849.  A  guard- 
ian can  not  apply  to  a  court  of  equity  for  leave  to  sell  property  of  the 
ward  but  must  make  the  application  to  the  court  from  which  he 
received  his  appointment  of  guardian. — Los  Angeles  County  v.  Winans, 
13  Cal.  App.  234,  109  Pac.  640.  Relation  of  guardian  and  ward  is  con- 
fidential and  is  subject  to  provisions  of  title  on  trusts. — See  Rev.  Codes 
of  Montana,  {§  3787  and  5375.  The  equitable  rules  concerning  dealings 
between  guardian  and  ward  are  very  stringent.  The  relation  is  so 
Intimate,  the  dependence  so  complete,  the  influence  so  great,  that  any 
transactions  between  the  parties,  through  which  the  guardian  obtains 
a  benefit,  entered  into  while  the  relation  exists,  are  in  the  highest  sense 
suspicious,  and  the  presumption  against  them  is  so  strong  that  it  is 
hardly  possible  for  them  to  be  sustained;  and  the  general  doctrine  of 
equity  applies  after  the  legal  relation  is  ended,  and  so  long  as  the 
dependence  on  one  side  and  the  influence  on  the  other  presumptively 
or  in  fact  continues. — Daniel  v.  Tolon  (Okla.),  157  Pac.  756,  758.  It  is 
presumed  from  the  confidential  relations  between  guardian  and  ward 
that  the  ward  acts  under  his  guardian's  influence,  and  all  transactions 
between  them  prejudicially  affecting  the  ward's  interests  are  construc- 
tively fraudulent,  and  this  presumption  extends  to  transactions  after 
the  guardianship  has  ended,  but  the  influence  remains  and  the  control 
and  dominibn  of  the  guardian  over  the  ward's  estate  continues. — Daniel 
V.  Tolon  (Okla.),  157  Pac.  756,  758.  Where  a  transaction  between  a 
guardian  and  ward,  at  or  near  the  time  of  emancipation,  and  while 
any  of  the  guardianship  duties  are  yet  to  be  performed,  is  a  subject  of 
inquiry,  equity  casts  upon  the  guardian  the  burden  of  showing  that 
the  transaction  was  understood,  was  fair  and  reasonable  and  no 
advantage  taken.— Williams  v.  Canary  (Okla.),  249  Fed.  344,  346.  A 
child,  upon  attaining  majority,  becomes  clothed  with  contractual  capac- 
ity, and  a  contract  between  a  parent  and  major  child,  entered  into 
shortly  after  the  latter's  majority  can  not  be  said  to  be  prima  facie 
void  in  law,  or  for  that  reason  to  be  so  doubtful  as  to  Impose  an 
aflirmatlve  burden  of  justification,  but,  if  assailed  In  a  court  of  equity, 
it  will  be  examined  with  a  searching  eye  to  discover  in  all  the  circum- 
Probate  Law — ^23 
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stances  a  fraudulent  or  unconscionable  advantage  taken,  and  the  fact 
of  proximity  to  time  of  majority  will  be  regarded. — ^Williams  v.  Canary 
(Okla.)»  2^49  Fed.  344»  345.  The  funds  of  the  ward  constitute  a  trust 
fund  in  the  guardian's  hands,  and,  if  the  guardian  use  them  for  his 
private  purposes,  they  may  be  followed  into  the  hands  of  others,  and 
a  court  of  equity  will,  as  far  as  possible,  aid  the  cestui  que  trust  by 
indulging  every  reasonable  presumption  in  his  favor,  but  he  must  locate 
the  trust  fund. — Korrick  v.  Robinson  (Ariz.),  180  Pac.  446,  448.  When 
a  guardian  purchases  property  of  which  his  wards  are  heirs  the  wards 
can  not,  fourteen  years  afterwards,  claim  for  the  first  time  that  he 
held  in  trust  for  them,  if  they  have  been  sui  juris  long  enough  for  the 
statute  of  limitations  to  operate  against  the  claim,  as  a  claim  of  fraud; 
equity  will  not  countenance  stale  claims. — Earhart  v.  Churchill  Co., 
169  Cal.  728,  147  Pac.  942.  When  the  fiduciary  relation  of  guardian 
and  ward  or  parent  and  child  exists,  equity  requires  the  utmost  degree 
of  good  faith  in  transactions  between  the  parties. — Pevehouse  v.  Adams, 
52  Okla.  495,  153  Pac.  66.  A  guardian  who  uses  the  ward's  money  to 
pay  his  own  debts  and  fails  to  charge  himself  with  the  profits  thereby 
derived,  and  conceals  from  the  court  in  probate,  that  18  months  before 
applying  to  the  court  for  leave  to  borrow  the  money  at  3  per  cent 
he  had  employed  it  to  pay  his  own  debts  at  9  per  cent,  violates  his 
duty ;  he  is  guilty  of  a  fraud  and  his  ward  is  entitled  to  relief  in  equity. 
—Smith  V.  Smith  (Mont),  224  Fed.  1,  3,  139  C.  C.  A.  465.  The  relaUon 
of  a  guardian  to  his  ward  and  to  the  court  is  fiduciary,  trust  and  con- 
fidence being  reposed  in  him;  he  is  a  trustee  and  is  held  to  the  strict 
accountability  attaching  to  a  trustee. — Smith  v.  Smith  (Mont.),  210 
Fed.  947,  951.  The  court  has  statutory  power  to  authorize  a  trustee, 
such  as  a  guardian,  to  enter  into  a  transaction  involving  the  trust,  and 
In  which  he  has  an  interest  adverse  to  the  beneficiary;  but  only 
when  the  trustee  discloses  to  the  court  full  knowledge  of  his  motives, 
and  of  all  other  facts  which  might  afCect  the  court's  decision. — Smith 
y.  Smith  (Mont),  210  Fed.  947,  951. 

REFERENCES. 

Relief  In  equity  from  orders  and  decrees  of  probate  and  other 
courts  having  exclusive  jurisdiction  over  the  estates  of  decedents  and 
of  minors  and  other  incompetent  persons. — See  note  106  Am.  St  Rep. 
639-647. 

17.  Liability  of  guardians. 

(1)  For  Investments  made  without  order  of  court — ^Where  a  guard- 
ian, in  good  faith,  and  for  the  benefit  of  the  ward,  loaned  a  poition 
of  his  ward's  funds  on  mortgage  securities  taken  in  his  own  name, 
but  a  portion  of  the  loan  was  unavoidably  lost  by  depreciation  in 
value  of  the  property,  the  guardian,  if  chargeable  at  all  with  the  part 
of  the  principal  sum  lost  by  the  loan,  is  not  chargeable  with  any 
interest  thereon,  where  he  is  not  found  guilty  of  negligence,  and  no 
facts  are  found  from  which  negligence  must  necessarily  be  inferred. 
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--Estate  of  Cousins,  111  Cal.  441,  450,  44  Pac.  182.  If  the  guardian 
makes  an  investment  with  the  exercise  of  reasonable  care,  dili- 
gence, and  business  prudence,  in  the  form,  manner,  and  securities 
approved  of  by  the  rules  of  equity,  he  will  not  be  liable  for  losses 
which  may  occur  through  the  destruction  or  subsequent  depreciation 
in  value  of  the  property.— Estate  of  Cousins,  111  Cal.  441,  449,  44 
Pac.  182.  So  where  a  guardian,  at  the  request  of  the  mother  and 
stepfather  of  the  minor,  with  whom  the  ward  resided  during  his 
minority,  purchased  certain  land  for  the  ward,  with  the  ward's  money, 
and  this  was  done  because  both  the  parents  and  the  guardian  believed 
that  it  was  a  good  investment  for  the  ward,  and  the  investment  was 
made  without  order  or  authority  of  the  court,  and  the  title  was  taken 
in  the  name  of  the  guardian,  so  that  the  parents  of  the  ward  and  the 
guardian  might  sell  the  land  without  an  order  of  the  court,  and  the 
guardian  retained  the  title  for  the  benefit  of  the  ward,  but  the  ward 
disaffirmed  and  refused  to  ratify  the  purchase  of  the  land,  the  guard- 
ian is  liable  only  for  the  sum  invested,  with  simple  interest,  where 
there  did  not  appear  to  have  been  any  intentional  or  wilful  dereliction 
of  duty  on  the  part  of  the  guardian. — Estate  of  Cousins,  111  Cal.  441, 
451,  44  Pac.  182.  But  when  the  guardian  acts  upon  his  own  judgment 
in  making  an  investment,  Independently  of  an  order  of  the  court,  or 
otherwise  converts  the  proceeds  of  the  estate  to  his  own  use,  he  takes 
upon  himself  responsibilities  which  the  law  does  not  permit,  and  is 
held  not  only  to  a  strict  accountability  for  the  money  used,  but  to  such 
actual  or  punitive  damages  as  may  be  lawfully  imposed  for  an  official 
neglect  of  his  duty.  Hence  if  he,  without  authority  of  court,  purchases 
real  estate  with  the  money  of  his  ward,  and  it  appears  that  the  guardian 
made,  or  could  have  made,  a  profit  of  ten  per  cent  per  annum  out  of 
money  which  he  improperly  used,  and  mingled  it  with  his  own,  the 
guardian  is  chargeable  with  ten  per  cent  interest,  compounded  annually, 
because  of  the  rule  that  he  will  not  be  permitted  to  speculate  or 
make  a  profit  out  of  the  funds  in  his  hands  as  guardian. — Schelb  v. 
Thompson,  23  Utah  564,  65  Pac.  499,  500.  A  guardian,  who  wilfully 
and  unnecessarily  mingles  the  funds  of  his  ward  with  his  own,  so  as 
to  constitute  himself,  in  appearance,  its  absolute  owner,  is  liable  for 
its  safety  in  all  events;  and  this  rule  applies  where  a  guardian  lends 
the  funds  of  his  ward,  and  takes  a  mortgage  and  note  in  his  individual 
name.— In  re  Bane,  120  Cal.  533,  538,  65  Am.  8t.  Rep.  197,  52  Pac.  852. 
If  a  guardian  invests  a  large  portion  of  the  ward's  estate  in  loans 
secured  by  mortgage  upon  realty,  but  such  loans  are  made  without 
the  advice  and  consent  of  the  court,  and  the  security  is  inadequate, 
and  not  such  as  a  prudent  business  man  would  take,  an  order,  made 
at  the  hearing  of  the  guardian's  account  rejecting  such  loans  as 
assets  of  the  estate,  will  be  affirmed. — In  re  Carver's  Estate,  118  Cal. 
73,  50  Pac.  22.  A  guardian  is  answerable  for  his  act  in  lending  the 
money  of  his  ward  without  any  security,  without  even  taking  any 
evidence  of  indebtedness. — Estate  of  Post,  57  Cal.  273.    In  an  action 
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by  a  mother  to  foreclose  a  mortgage  for  13000  taken  by  her  to  secure 
a  loan  made  by  her  of  $2400  of  her  minor  daughter's  money,  as  natural 
guardian  without  appointment  as  legal  guardian,  it  appearing  that  the 
mother  subsequently  pledged  the  note  for  the  daughter's  money  and 
the  mortgage  to  secure  a  private  loan  to  her  of  $1500  by*  the  inter- 
venor,  the  court  properly  found  and  adjudged  that  since  the  result 
of  a  prior  suit  by  the  intervenor  to  foreclose  the  mortgage,  to  which 
his  right  was  limited,  the  daughter  had  acquired  both  the  note  of 
$2400  of  her  money  and  the  $3000  note  and  mortgage  to  secure  the 
same,  and  that  she  was  entitled  to  foreclose  the  mortgage,  and  that 
the  intervenor  was  entitled  to  be  paid  the  sum  of  $1500  with  interest 
out  of  the  proceeds  of  sale,  and  that  the  remainder  of  the  proceeds 
should  be  paid  to  the  daughter. — StuU  v.  Benedict,  10  Cal.  App.  619, 
102  Pac.  961.  A  loan  by  a  guardian  of  the  ward's  money  without 
strict  compliance  with  the  statutory  requirements  as  to  such  loan 
is  at  the  guardian's  peril. — ^American  Bonding  Go.  v.  People,  46  Colo. 
460,  104  Pac.  84.  Changing  form  of  investment  held  to  require  leave. — 
Los  Angeles  County  v.  Winans,  13  Cal.  App.  234,  109  Pac.  640;  and  see 
California  Code  Civ.  Proc.,  sections  1768,  1770,  1772. 

(2)  Protection  of  order  of  court. — There  is  no  legal  obligation  or 
duty  resting  upon  a  guardian  to  give  notice  to  any  one,  unless  directed 
to  do  so  by  the  court,  of  an  application  by  him  for  an  order  author- 
izing him  to  invest  the  money  of  his  ward  in  a  particular  manner. 
An  order  from  the  court  for  Investment  or  other  management  of  the 
ward's  funds  will  protect  the  guardian,  even  if  misfortune  were  to 
follow.— Estate  of  Schandoney,  133  Cal.  387,  390,  65  Pac.  877.  If  a 
guardian,  in  pursuance  of  an  order  of  court,  has  invested  the  money 
of  his  ward  in  a  mortgage  of  real  estate,  he  is  not  answerable  for  a 
loss  resulting  from  the  investment,  by  reason  simply  of  the  fact  that 
he  failed  to  foreclose  the  mortgage.  His  liability,  in  such  a  case, 
depends  upon  the  question  of  his  negligence. — ^Estate  of  Schandoney, 
133  Cal.  387,  65  Pac.  877.  If  a  guardian,  under  order  of  court,  sells 
his  ward's  property,  and  pays  the  proceeds  into  court,  he  is  not  charge- 
able with  the  sum  so  paid  in,  where  it  has  been  lost  through  official 
misconduct  of  the  judge. — Estate  of  Snlffln,  3  Haw.  382.  A  private 
sale  of  the  land  of  a  minor  by  his  guardian  for  investment,  made 
under  order  of  court  and  confirmed  by  the  court  though  irregular  is 
not  void  on  collateral  attack.— Spade  v.  Morton,  28  Okla.  384,  114  Pac. 
724.  Rendering  property  subject  to  mechanic's  lien  held  to  require 
leave  of  court. — ^Los  Angeles  County  v.  Winans,  13  Cal.  App.  234,  109 
Pac.  640.  Binding  property  by  contract  held  to  require  leave,  and 
his 'attempt  to  do  so  will  not  give  the  party  with  whom  he  contracts 
any  lien  for  labor  or  materials. — Los  Angeles  County  v.  Winans,  13 
Cal.  App.  234,  109  Pac.  640.  The  only  action  of  the  guardianship 
court  which  will  protect  a  guardian  in  the  matter  of  the  investment 
of  the  funds  of  the  ward  must  be  action  had  under  such  circum- 
stances as  show  a  bringing  of  such  matter  by  the  guardian  to  the 
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attention  of  the  court  for  an  adjudication  thereon. — ^Elstate  of  Wood, 
169  Cal.  466,  86  L.  R.  A.  (N.  S.)  252,  114  Pac.  992. 

(3)  Liability  of  guardian.  In  general. — The  statute  does  not  require 
annual  accounts  of  a  guardian,  but  It  would  be  better  for  all  con- 
cerned if  BO  made.  At  the  same  time,  we  can  not  say  that  a  failure 
to  comply  strictly  with  the  statute,  or  neglect  to  render  accounts  with 
some  regularity  and  promptness,  necessarily  imposes  punitive  responsi- 
bility upon  the  guardian.  If  there  is  loss  to  the  estate,  the  question 
of  the  guardian's  liability  therefor  depends  much  upon  the  circum- 
stances under  which  the  loss  occurred.— Curtis  v.  De  Voe,  121  Cal. 
468,  63  Pac.  936,  938.  A  guardian  is  liable  for  unauthorized  acts  done 
by  him  after  his  ward  attains  majority,  as  where  he  proceeds  with 
the  foreclosure  of  a  mortgage,  and  compromises  a  deficiency  judgment 
Jurisdiction  remains  in  the  probate  court,  after  the  minor's  majority, 
over  the  estate  in  the  hands  of  the  guardian  for  the  purpose  of  an 
accounting  as  to  transactions  during  the  minority  of  the  ward,  but 
not  as  to  any  occurring  after  the  ward  has  attained  his  majority. — 
Curtis  y.  De  Voe,  121  Cal.  468,  53  Pac.  936,  939.  A  contract  with  an 
attorney  for  professional  services  is  an  expense  incurred  by  the 
guardian  In  the  performance  of  his  duties  for  which  he  is  primarily 
liable.  Hence  no  action  can  be  maintained  against  the  minor  upon 
such  a  contract — Hunt  v.  Maldonado,  89  Cal.  636,  27  Pac.  66.  If  a 
guardian  makes  a  valid  contract  with  an  attorney  for  services  to  be 
rendered  to  the  guardian  of  a  minor  In  pursuance  of  such  contract, 
and  the  guardian  pays  the  attorney's  fee,  and  the  probate  court 
deems  the  expenditure  reasonable,  and  necessary  to  protect  the  inter- 
ests of  the  ward,  it  may  be  allowed  from  the  ward's  estate.  But  it  is 
an  expense  incurred  by  the  guardian  in  the  performance  of  his  duties, 
for  which  he  is  primarily  liable.  No  action  can  be  maintained  against 
the  minor  therefor. — Hunt  v.  Maldonado,  89  Cal.  636,  637,  27  Pac.  56. 
A  guardian  is  not  liable  for  the  default  of  his  collection  agent.  Thus 
a  guardian,  who,  in  good  faith,  and  using  reasonable  care  to  select  a 
proper  agent,  does  select  one  of  good  repute  to  make  collection  of 
a  claim  of  his  ward,  and  s^ch  agent  collected  the  money  due  thereon, 
and  kept  it  1b  not  liable  to  his  ward  for  the  loss. — ^Beach  v.  Moser,  4  Kan. 
App.  66,  46  Pac.  202.  The  general  rule  as  to  the  limit  of  liability  of 
a  trustee  for  mingling  trust  funds  with  his  own,  and  their  use  in  his 
own  business,  where  it  is  not  shown  that  a  larger  profit  was  realized 
therefrom,  is  the  return  of  the  principal,  with  legal  interest  thereon, 
compounded  annually.  This  rule  is  applicable  alike  to  guardians  and 
executors,  as  well  as  to  other  trust  relations. — Estate  of  Cousins,  111 
Cal.  441,  446,  44  Pac.  182.  A  guardian's  liability  upon  his  own  con- 
tracts for  the  benefit  of  the  ward  Is  personal,  and  the  judgment  of  a 
court,  rendered  for  such  a  debt  Is  against  him  personally,  and  not 
against  the  ward's  estate. — Sturgls  v.  Sturgis,  61  Or.  10,  131  Am.  St. 
Rep.  724,  15  L.  R.  A.  (N.  S.)  1034,  93  Pac.  696,  699.  Taxes  should  be 
assessed  to  the  guardian,  not  to  the  ward.    The  guardian  is  not  liable 
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for  taxes  assessed  to  his  ward's  estate. — ^Brown  ▼.  Smith,  8  Haw.  677, 
679.  Where,  through  appointment  hy  a  competent  court,  a  person 
becomes  the  guardian  of  a  minor,  and  duly  qualifies  and  takes  the 
oath  of  office,  furnishes  a  bond  and  enters  upon  the  discharge  of  his 
duties,  a  trust  relation  arises  between  him  and  the  ward,  and  he 
becomes  responsible  and  accountable  to  the  ward  for  all  property, 
money,  and  effects,  or  things  of  value,  coming  into  his  control. — 
United  States  F.  &  G.  Go.  v.  Citizens  State  Bank,  36  N.  D.  16,  161 
N.  W.  662.  A  guardian  is  answerable,  not  only  for  that  portion  of  the 
ward's  estate  which  has  actually  come  into  his  hands,  but  also  for 
such  part  as  he  might  have  recovered  by  the  exercise  of  ordinary 
diligence. — Brewer  v.  Ferryman  (Okla.),  162  Pac.  791.  Where  a  ward 
lent  his  money  to  his  guardian,  who  had  It  In  keeping,  the  presump- 
tion Is  that  the  guardian  took  advantage  of  his  position,  and  for  his 
own  Interest  influenced  the  ward. — In  re  Anderson,  97  Wash.  688,  167 
Pac.  71.  Where  a  guardian  has  appropriated  his  ward's  money  and 
used  It  in  his  own  business'  adventures  he  is  liable  for  interest  as 
well  as  the  principal,  regardless  of  whether  the  ventures  have  been 
successful  or  not — In  re  Anderson,  97  Wash.  688,  167  Pac.  71.  Any 
conveyance,  purchase,  sale,  contract,  and  especially  gift,  by  which  a 
guardian  derives  a  benefit  at  the  expense  of  the  former  ward,  after  the 
termination  of  the  legal  relation,  but  while  the  Influence  lasts,  is 
presumed  to  be  invalid  and  voidable;  and  the  burden  rests  heavily 
on  the  guardian  to  prove  all  the  circumstances  of  knowledge,  free  con- 
sent, good  faith,  and  absence  of  Influence,  which  alone  can  overcome 
the  presumption. — Daniel  v.  Tolon   (Okla.),  157  Pac.  756,  758. 

(4)  Same.  For  funds  deposited  in  bank. — ^Where  a  guardian  deposits 
funds  of  his  ward  in  bank  instead  of  Investing  it  In  accordance  with 
an  order  of  the  court  In  real  estate  mortgages,  he  renders  himself 
liable  for  a  loss  of  such  funds  by  reason  of  the  failure  of  the  bank 
of  such  deposit— In  re  Jlskra's  Estate  (Wash.),  182  Pac.  961-962.  In 
the  absence  of  an  order  of  court  permitting  it,  a  deposit  by  the  guard- 
ian of  the  funds  of  his  ward  in  a  bank  for  permanent  investment  is, 
in  effect,  a  loan  to  the  bank  on  personal  security  only,  which  is  not 
a  proper  exercise  of  due  care.  In  such  case,  the  guardian  Is  liable 
to  make  good  the  loss  of  such  permanent  Investment  as  the  result  of 
the  failure  of  the  bank.— Estate  of  Wood,  159  Cal.  466,  36  L.  R.  A.  (N.  S.) 
252,  114  Pac.  992.  The  necessity  of  temporarily  depositing  trust  funds 
in  a  bank  for  safe-keeping  Is  recognized,  and  if  a  trustee,  for  the 
purposes  of  such  temporary  deposit,  exercises  the  degree  of  care  and 
skill  stated  in  the.  selection  of  a  bank,  and  so  earmarks  the  deposit 
as  to  show  its  trust  character,  he  is  not  responsible  for  the  failure 
of  the  bank;  but  if  he  deposits  the  money  In  his  individual  real  name, 
without  any  designation  or  indication  of  his  representative  character, 
he  is  generally  liable  in  the  event  of  loss  through  the  failure  of  the 
bank,  notwithstanding  he  has  not  been  guilty  of  any  negligence. — 
Estate  of  Wood,  169  Cal.  466,  86  L.  R.  A.  (N.  S.)   252,  114  Pac.  992. 
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When  a  guardian  in  good  faith  and  under  the  order  of  the  probate 
court  deposits  funds  belonging  to  his  ward  In  a  bank  outside  the 
territory  of  Alaska  and  such  fund  is  lost  by  the  failure  of  the  bank 
during  a  financial  stringency,  the  guardian  is  not  liable  for  the  loss. 
— In  re  Guardianship  of  Corcoran,  3  Alaska  263.  While  a  guardian 
is  permitted  to  leave  the  funds  of  his  ward  temporarily  on  deposit  in 
a  reputable  bank,  pending  Investment  or  other  disposition  of  the 
same,  it  is  the  decided  weight  of  authority  that  he  is  personally 
chargeable  with  the  loss  of  fimds  deposited  with  a  bank  for  a  fixed 
period  of  time  upon  a  certificate  of  deposit.  Such  a  deposit  Is  a 
loan  without  security. — Corcoran  v.  KostrometinofP,  164  Fed.  685,  687, 
91  C.  C.  A.  619.  Where  interest  Income  of  funds  of  his  ward  was 
ordered  to  be  deposited  in  a  specified  bank  by  the  guardian,  the  latter 
was  justified  in  the  assuniptlon  that  the  court  had  concluded  from  the 
evidence  that  the  bank  was  a  safe  one  in  which  such  funds  might 
be  deposited,  and  he,  therefore,  was  further  justified  In  assuming 
that  other  funds  arising  from  the  same  source  might  be  also  safely 
deposited  In  the  same  bank,  and  it  was  not  necessary  to  obtain 
special  orders  of  court  for  that  purpose,  but  was  justified  in  assuming 
that  the*  original  order  was  a  continuing  one. — ^In  re  Jiskra's  Bstate 
(Wash.),  182  Pac.  959-960.  A  testamentary  guardian,  when  receiving 
a  trust  fund,  in  the  shape  of  a  deposit  in,  or  loan  to  a  bank,  may 
not  rest  on  having  no  reason  to  doubt  the  solvency  of  the  institution, 
and  so  leaves  the  Investment,  for  a  brief  period,  as  he  found  it; 
his  business  is  to  acquaint  himself  with  conditions. — ^Mumford  v.  Rood, 
36  S.  D.  80.  89,  153  N.  W.  921. 

(5)  Validity  of  acts  of  guardian. — ^Where  the  records  of  the  county 
court  show  that  letters  of  guardianship  were  duly  Issued  and  recorded, 
that  the  guardian  duly  qualified,  gave  bond,  and  entered  upon  the  dis- 
charge of  his  duties  as  such  guardian,  as  required  by  law,  his  acts 
will  be  held  valid,  although  the  record  may  fall  to  disclose  any  other 
evidence  of  his  appointment. — Hathaway  v.  Hoffman,  53  Okla.  72,  153 
Pac.  184,  186.  A  deed  made  to  one  who  formally  occupied  the  rela- 
tion of  guardian  of  the  grantor,  though  voidable  as  to  the  latter,  or 
those  in  privity  with  him,  can  not  be  avoided  by  a  stranger,  whose 
attempt  to  establish  title  in  himself  from  the  common  grantor  has 
failed.— Akin  v.  Bonfils,  50  Okla.  555,  150  Pac.  194. 

REFERENCES. 

Guardian  carrying  on  business  of  ward. — See  note  40  L.  R.  A. 
(N.  S.)  205.  Personal  liability  of  a  guardian  for  losses  to  ward's  estate 
from  investments. — See  note  44  L.  R.  A.  (N.  S.)  873. 

18.  Embezzlement  by  guardian. — It  is  not  necessary.  In  an  Indict- 
ment against  a  guardian  for  embezzlement,  to  allege  the  particulars 
of  the  guardianship;  such  as  the  date  of  defendant's  appointment  as 
guardian,  and  in  what  court  appointed,  as  well  as  the  issue  of  letters 
of  guardianship  to  him,  and  the  fact  of  his  taking  possession  of 
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certain  moneys  of  his  ward;  the  fact  of  his  filing  his  account,  and  a 
settlement  thereof;  the  fact  that  he  was  incapable  of  discharging 
his  trust  or  was  unsuitable  therefor;  or  had  wasted  or  mismanaged 
the  estate;  and  that  the  court,  upon  due  notice  given,  had  removed 
him,  and  had  demanded  that  he  should  surrender  the  estate  of  his 
ward  to  the  person  found  to  be  legally  entitled  thereto.  It  is  sufficient 
to  meet  the  requirements  of  the  statute,  to  allege,  after  stating  the 
jurisdictional  facts,  that,  at  a  designated  date,  the  defendant,  "being 
then  and  there  intrusted  with  and  having  in  his  control"  a  certain 
sum  of  money,  "as  guardian,  trustee,  and  agent"  of  the  person 
named,  and  "for  the  use  and  benefit"  of  said  person,  and  being  his 
"property,"  did,  at  a  time  and  place  named,  "wilfully,  feloniously,  and 
fraudulently  embezzle,  convert,  and  appropriate  the  same  to  his  own 
use." — People  y.  Page,  116  Cal.  386,  391,  48  Pac.  326.  Where  a  guardian 
of  two  minor  wards  converts  to  his  own  use  a  fund,  a  respective  half 
of  which  belonged  to  each  of  the  wards  in  severalty,  each  of  them 
acquires  a  separate  claim  against  the  guardian  for  his  portion  of  the 
fund  so  converted. — ^Miller  v.  Ash,  156  Cal.  544,  105  Pac.  600.  Where 
the  evidence  shows  that  the  wards  had  received  more  than  the  amount 
due  them  from  the  estate  it  was  held  that  a  charge  against  the 
guardian  and  others  of  conspiracy  to  defraud  was  not  maintained. — 
Smith  V.  Kent  Lumber  Co.,  78  Wash.  278,  138  Pac.  879.  An  action 
may  be  maintained  in  the  district  court  against  the  administrator  of 
a  guardian  who  converted  his  ward's  money,  became  insolvent  and 
died,  and  against  the  sureties  on  the  guardian's  bond,  without  a  pre- 
vious settlement  of  the  guardian's  accounts  in  the  probate,  court. — 
Mitchell  V.  Kelly,  82  Kan.  1,  107  Pac.  782,  136  Am.  St.  Rep.  97.  Where 
guardian  was  appointed  when  wards  were  only  twelve  and  fourteen 
years  of  age,  year  after  received  $4000  for  wards,  which  he  never 
accounted  for,  and  suit  was  instituted  over  forty-four  years  after, 
shortly  after  discovery  of  conversion,  it  was  held  that  the  lapse  of 
time  was  no  defense  to  the  action. — Miller  v.  Ash,  156  Gal.  544,  105 
Pac.  600.  Where  a  person  has  been  duly  appointed,  by  a  competent 
court,  guardian  of  a  minor  and  his  estate,  and  has  taken  the  appro- 
priate oath,  filed  the  proper  bond  and  done  the  other  things  made  by 
law  essential  to  his  acting  under  the  appointment,  but  embezzles 
the  ward's  money,  or  otherwise  defaults  to  the  ward's  financial  injury, 
and  the  surety  on  his  bond  makes  good  the  default,  the  surety  is 
subrogated  to  the  rights  of  the  ward  as  against  the  guardian  or  any 
body  else  Involved  in  the  fraud.— United  States  F.  &  G.  Co.  v.  Citizens 
State  Bank,  36  N.  D.  16,  25,  161  N.  W.  562.  What  "borrowing,"  by 
guardian,  of  his  ward's  funds,  in  the  guardian's  hands,  is  not  embezzle- 
ment—Smith V.  Smith,  45  Mont.  535,  581,  125  Pac.  987. 

19.  Resignation  of  guardian. — ^Under  the  provisions  of  section  1801, 
Code  Civ.  Proc.,  of  California,  the  court  is  given  complete  discretion 
to  accept  a  guardian's  resignation  and  to  appoint  a  successor,  and 
those  provisions  are  not  limited  by  those  of  sectioii  1427,  Code  Civ. 
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Proc,  made  applicable  generally  to  gaardian  and  ward  by  section  1808 
of  the  same  code. — Fresno  Estate  Co.  v.  Flske,  172  Cal.  583^  699,  157 
Pac.  1127.  The  word  "suspended"  in  section  159  Civil  Code  of  California 
clearly  means  "terminated/'  but  the  court  which  appoints  a  guardian 
has  Inherent  power  to  terminate  such  appointment  without  any  stat- 
ute.—State  (ex  rel.  South  Dak.  C.  H.  Soc.)  v.  Kelley,  82  S.  D.  526,  148 
N.  W.  963.  The  power  of  the  court  to  accept  the  resignation  of  a 
guardian  and  to  confer  full  powers  of  guardianship  upon  a  successor  is 
not  dependent  upon  the  previous  accounting  for  and  delivery  by  the 
former  guardian  to  a  third  person  of  the  estate  of  his  ward. — Fresno 
Estate  Co.  v.  Flske,  172  Cal.  683,  599,  157  Pac.  1127.  Where  a  succeed- 
ing guardian  is  appointed  following  the  resignation  of  the  former 
guardian,  the  order  of  appointment  of  the  new  guardian  operates  as 
an  acceptance  of  the  resignation  of  the  former  one,  and  it  will  be 
presumed  that  the  property  of  the  ward  was  delivered  up  at  the 
time  the  order  was  made. — ^EYesno  Estate  Co.  v.  Fiske,  172  Cal.  583, 
598,  157  Pac.  1127.  The  resignation  as  the  guardian  of  a  minor  child 
of  its  mother  takes  effect  on  the  day  on  which  the  order  appointing 
his  or  her  successor  la  signed  by  the  court,  and  an  order  accepting 
the  mother's  resignation,  approving  her  accounts,  and  discharging  her 
as  guardian,  notwithstanding  the  order  was  not  filed  until  the  follow- 
ing day,  and  a  judgment  quieting  title  brought  by  the  mother  against 
her  child  is  not  void  on  its  face,  because  the  record  shows  that  the 
summons  in  the  petition  to  quiet  title  was  served  on  the  new  guardian 
on  the  day  of  his  appointment  and  before  the  filing  of  the  order 
appointing  him.— Fresno  Estate  Co.  v.  Fiske,  172  CaL  583,  597,  157 
Pac.  1127. 

20.  Removal  of  guardian. — ^If  the  guardian  of  a  ward  is  an  unsuit- 
able person,  he  should  be  removed.  Thus  a  father,  who,  as  guardian 
of  his  minor  children,  is  In  receipt  of  an  annual  income  of  two 
thousand  dollars  from  their  property,  and  who  persistently  refuses, 
through  a  period  of  several  years,  to  provide  for  their  support  and 
education,  is  not  a  suitable  person  to  have  the  management  of  their 
estate,  and  should  be  removed  from  his  guardianship. — Quardianshlp 
of  the  Swifts,  47  Cal.  629,  631.  The  court  has  jurisdiction,  in  a  pro- 
ceeding to  compel  a  guardian  to  account,  to  remove  him  for  his  failure 
to  account,  after  being  cited  to  do  so. — Deegan  v.  Deegan,  22  Nev. 
186,  68  Am,  St.  Rep.  742,  37  Pac.  360,  361.  The  order  of  removal,  how- 
ever, must  be  upon  one  of  the  grounds  specified  in  the  statute,  or  such 
order  will  be  reversed  on  appeal. — In  re  Raynor,  74  Cal.  421,  16  Pac. 
229.  And  it  is  error  to  revoke  letters  of  guardianship  without  notice 
to  the  guardian,  or  giving  him  an  opportunity  to  be  heard. — ^Estate  of 
Rose,  66  Cal.  241,  6  Pac.  220.  The  record  must  show  that  the 
removal  was  based  on  statutory  grounds.  If  no  cause  for  removal 
appears  in  the  record  on  appeal,  the  court  can  not  assume  that  the 
guardian  was  removed  upon  a  cause  not  appearing  in  it. — In  re  Raynor, 
74  Cal.  421,  16  Paa  229.    It  is  error  to  remove  the  guardian  where 
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the  petition  for  his  remoYal  presents  no  fact  showing  that  the  guardian 
has  become  incapable  of  discharging  his  trust  concerning  the  estate 
Qf  his  ward,  or  that  he  is  unsuitable  therefor,  or  that  he  has  wasted 
or  mismanaged  the  same,  or  that  he  has  failed  to  render  an  account 
or  to  make  a  return.— Estate  of  Rose,  66  Cal.  240.  5  Pac.  219.  If  the 
guardian  of  an  estate  is  removed  by  the  probate  court,  and  another 
guardian  Is  appointed  In  his  place,  and  an  appeal  is  taken  by  the 
guardian  removed,  the  newly  appointed  guardian  is  a  necessary  party. — 
Estate  of  Medbury,  48  Cal.  83.  Before  app<rtntlng  a  guardian,  it  is 
mandatory  that  the  person  having  the  custody  of  the  minor  should 
have  notice  of  the  hearing.  Such  notice  is  absolutely  necessary  to 
give  the  court  jurisdiction  of  the  proceeding,  and  power  to  make  the 
order  of  appointment.  But  where  the  record  does  not  disclose  any- 
thing showing  that  the  order  of  appointment  was  void,  or  beyond  the 
jurisdiction  of  the  court,  a  court  will  not,  after  the  expiration  of  six 
months  from  the  issuance  of  letters  of  guardianship,  direct  such 
letters  to  be  set  aside  for  want  of  notice,  where  such  application  is 
made  under  a  statute  providing  that  all  applications  to  set  aside  orders 
or  judgments  not  void  upon  their  face  must  be  made  within  six 
months  after  the  entry  of  such  order  or  judgment. — ^In  re  Eickeren- 
kotter*s  Estate,  126  Cal.  64,  68  Pac.  370.  Judgment  removing  a  guard- 
ian is  conclusive,  not  only  against  the  guardian  himself,  but  also 
against  the  sureties  upon  his  official  bond.  Whatever  binds  and  con- 
cludes the  guardian,  equally  binds  and  concludes  his  sureties. — Deegan 
V.  Deegan,  22  Nev.  186,  68  Am.  St.  Rep.  742,  37,  Pac.  360,  361.  A  pro- 
bate judge  at  chambers  has  power  to  discharge  a  guardian. — Warder 
V.  Elkins,  38  Cal.  439,  441.  If  a  guardian  has  been  cited  to  appear  and 
render  an  account,  but  neglects  and  refuses  to  do  so,  the  court  is 
authorized  to  remove  him  for  his  failure  to  account. — Deegan  v.  Deegan, 
22  Nev.  186,  68  Am.  St.  Rep.  742,  37  Pac.  360,  361.  The  act  of  a 
probate  court  in  removing  a  former  guardian  and  appointing  his 
successor  must  be  presumed  to  have  been  correct. — ^Brodrib  v.  Tib- 
bits,  63  Cal.  80.  A  guardian  is  not  a  "public  officer"  within  Gen. 
Stats.  1009,  sec.  3624,  subd.  9,  of  Oklahoma,  providing  that  quo  war- 
ranto may  be  brought  in  the  supreme  court  when  any  person  shall 
unlawfully  hold  any  public  office;  and  hent^e  the  supreme  court  has 
no  jurisdiction  to  entertain  an  action  in  quo  warranto  to  oust  a 
guardian. — ^Ldnderholm  v.  Ekblad,  92  Kan.  9,  139  Pac.  1016.  If  the 
guardian  of  an  infant  is  removed  for  his  failure  to  account  t#  the 
county  court  for  money  due  the  infant,  and  no  guardian  is  appointed 
to  succeed  the  one  removed,  an  action  upon  the  bond,  for  the  benefit 
of  the  infant,  may  be  brought  by  a  next  friend. — Flnt  State  Bank 
V.  Ffty  (Okla.),  169  Pac.  606.  Without  regard  to  whether  the  guardian 
of  an  infant  is  or  is  not  his  father  or  mother,  such  infant  may,  on 
reaching  the  age  of  14,  displace  him  in  favor  of  some  other  person 
of  his  own  selection.— Estate  of  Meiklejohn,  171  Cal.  247,  162  Pac.  734. 
When  a  guardian  has  been  removed  for  misappropriating  the  ward's 
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property,  and  his  successor  has  brought  suit  against  him  and  his 
sureties  to  recover  the  amount  in  default,  it  can  not  be  set  up  by  way  of 
defense  that  the  court  was  without  Jurisdiction  to  appoint  a  guardian. 
—Aetna  Ace.  &  L.  Co.  v.  Langley  (Okla.),  174  Pac.  1046.  The  removal 
of  a  guardian  for  cause  under  the  statutes,  and  the  appointment  of 
a  successor,  rest  largely  in  the  discretion  of  the  county  court,  and 
In  the  absence  of  an  abuse  of  such  discretion,  the  action  of  that 
court  will  not  be  disturbed. — In  re  Guardianship  of  Chambers,  46 
Okla.  139,  144,  148  Pac.  148.  Where  the  guardian  of  the  esUte  of  a 
minor  is  properly  appointed  in  the  Arst  place,  the  court  acquires 
jurisdiction  to  administer  its  estate,  and  may,  under  the  statute, 
appoint  a  successor  to  such  guardian  upon  the  latter's  removal,  with- 
out notice.— In  re  Guardianship  of  Chambers,  46  Okla.  139,  143,  148 
Pac.  148.  The  provisions  of  section  148  of  the  Civil  Code  of  the  state  of 
South  Dakota  (Comp.  Laws  of  1913,  {  2641),  give  to  a  court  appointing 
a  guardian  exclusive  jurisdiction  over  him,  and  the  power  of  such  a 
guardian  can  not  be  terminated  by  the  order  of  any  other  court,  so  that 
a  guardian  appointed  by  the  circuit  court  can  not  be  removed  by 
the  county  court — State  (ex  rel.  South  Dak.-  C.  H.  Soc.)  v.  Kelley,  32 
S.  D.  526,  143  N.  W.  963.  If  a  guardian  mingles  guardianship  funds 
with  his  own,  or  profits  by  the  use  of  the  ward's  funds,  he  should  be 
summarily  removed. — In  re  Allard  Guardianship,  49  Mont.  219,  141  Pac. 
661.  Where  the  guardian  of  the  estate  of  a  minor  appears  in  person 
and  by  counsel,  before  the  court  of  probate  to  explain  certain  features 
of  his  reports,  pursuant  to  an  order  of  the  court  so  to  do,  and  admits, 
under  oath,  that  he  has  wasted,  mismanaged,  and  dissipated  his  ward's 
estate,  and  is  short  in  his  accounts  as  guardian,  under  the  statute  the 
court  has  authority  to  remove  said  guardian  without  further  notice. — 
In  re  Guardianship  of  Chambers,  46  Okla.  139,  142,  148  Pac.  148. 

21.  Rights  and  liabilities  of  ward. 

(1)  In  general. — After  wards  reach  majority,  they  may  cLisaffirm 
the  acts  of  their  guardian,  but  they  are  not  absolutely  obliged  to 
reject  what  their  guardians  have  done;  they  have  an  election,  and  if, 
within  a  reasonable  time,  they  do  itot  disaffirm  such  acts,  they  thereby 
become  affirmed,  and  the  wards  are  bound  thereby. — ^Brazee  v.  Scho- 
field,  2  Wash.  Ter.  209,  3  Pac.  265,  268.  If  a  new  guardian  gives 
a  note  for  money  borrowed  for  the  support  and  maintenance  of  the 
ward  by  a  previous  guardian,  such  note  can  not  bind  the  ward,  where 
it  has  not  been  approved  by  the  court  having  jurisdiction  of  the 
estate,  and  if  no  consideration  for  the  note  was  ever  received  by 
the  new  guardian,  he  can  not  be  held  personally  liable  therefor. — 
Wright  V.  Byrne,  129  Cal.  614,  62  Pac.  176.  Although  a  final  settlement 
is  made  by  an  administrator  or  guardian,  the  owner  of  the  land  and 
beneficiary  of  the  trust  will  ordinarily  not  be  estopped  from  asserting 
a  title  to  the  land  wrongfully  obtained  by  the  trustee,  unless  the  bene- 
ficiary had  full  knowledge  of  the  wrong  practiced  by  the  trustee,  and  of 
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the  facto  upon  which  the  righto  of  the  beneficiary  are  founded. — ^Webb 
▼.  Branner,  59  Kan.  190,  62  Pac.  429»  431.  Nor  can  the  fact  that  the 
trustee  made  improYemento  on  the  land  wrongfully  obtoined  by  him 
during  the  infancy  of  the  beneficiary,  and  with  the  beneficiary's  knowl- 
edge, prevent  such  beneficiary  from  claiming  the  land  after  attoining 
majority. — ^Webb  ▼.  Branner,  69  Kan.  190,  62  Pac.  429,  482.  For  facts 
under  which  it  was  held  that  a  ward  was  not  entitled  to  foreclose 
against  the  guardian's  vendees  a  mortgage  executed  to  him  by  his 
guardian,  where  there  had  never  been  any  settlement  of  guardianship 
accounts,  and  it  had  never  been  determined  whether  the  guardian  was 
indebted  to  his  ward,  or  whether,  on  the  other  hand,  the  ward's  estote 
was  liable  to  him,  see  Cummings  v.  Strobridge  L.  Syndicate,  160  Cal. 
209,  119  Am.  St.  Rep.  189,  88  Pac.  901,  902.  In  an  action  to  terminate 
a  trust,  minor  defendants  are  not  bound  by  admissions  of  their  guard- 
ian to  their  prejudice.— Kidwell  v.  Ketler,  146  Cal.  12,  79  Pac.  514.  If  a 
guardian,  in  payment  of  his  own  debt,  executes  and  delivers  a  receipt 
in  satisfaction  of  obligations  due  his  ward,  the  obligor,  if  he  has 
notice,  takes  at  his  peril,  and  the  ward  may  recover  from  him  upon 
such  obligations.— Williams  v.  Francis  (Okla.),  166  Pac.  699.  If  a 
guardian  without  the  authority  of  the  county  court,  purchases  real 
estate  for  his  ward,  the  transaction  being  free  from  fraud,  and  causes 
a  deed  to  be  made  to  his  ward  therefor,  the  title  to  said  property 
passes  to  the  ward,  and  a  petition  filed  by  a  subsequent  guardian 
against  the  vendor  in  said  deed  to  recover  the  purchase  price  paid 
for  the  same,  upon  the  sole  ground  that  the  conveyance  to  the  ward 
passed  no  title  becauee  the  order  of  the  court  was  made  by  a  judge 
related  to  the  then  guardian  within  the  prohibited  degree  provided 
by  statute,  fails  to  stote  a  cause  of  action,  and  it  is  proper  to  sustain 
a  demurrer  thereto.— Berryh ill  v.  Jackson  (Okla.),  172  Pac.  787.  Though 
an  attempt  to  obtain  the  revocation  of  an  order  of  guardianship  is 
unsuccessful,  counsel  fees  may  be  awarded  to  counsel  who  repre- 
sented the  ward,  where  the  application  was  made  in  good  faith. — 
Magoon  v.  Fitch,  16  Haw.  18,  16. 

REFERENCES. 

Disqualification  to  sit  in  guardianahip  proceedings.  See  note  post, 
on  disqualification  of  judge  and  transfer  of  proceedings,  following 
table  after  §  342. 

(2)  Actions  by  ward.  In  general. — ^Before  a  ward  can  proceed 
against  a  guardian,  or  sureties,  whether  he  has  become  of  age  or  not, 
there  must  first  have  been  an  accounting  had  in  the  county  court,  and 
a  liability  on  the  part  of  the  guardian  found. — Gronna  v.  Ooldammer, 
26  N.  D.  122,  132,  143  N.  W.  122.  Where  the  father  of  children  died, 
leaving  personal  property  in  the  state  of  Oregon  and  land  in  the  state 
of  Washington;  where  a  guardian  was  appointed  for  the  personal 
estate  in  Oregon;  and  where  the  guardian  fraudulently  purchased  from 
the  children,  at  an  inadequate  price,  the  Washington  land,  equity  has 
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no  Jurisdiction  of  an  action  brought  by  the  children  for  the  difference 
between  the  price  received  and  the  value  of  the  land;  it  is  necessary 
in  such  a  case  that  the  plaintiffs  either  af&rm  the  transaction  and  sue 
for  damages;  or,  repudiate  the  bargain  and  call  upon  equity  to  place 
them  in  statu  quo;  both  remedies  can  not  be  had  in  one  action. — Mar- 
shall y.  Gustin  (Okla.),  170  Pac.  812. 

(3)  Same.  Against  purchaser. — ^In  an  action  by  a  ward  against  the 
purchasers  for  the  value  of  his  land  sold  by  his  guardian  in  exchange 
for  other  property,  under  circumstances  amounting  to  constructive 
fraud,  the  measure  of  damages  is  the  value  of  the  property  at  the 
time  of  exchange,  less  any  money  received  as  boot  at  the  time,  with 
interest  from  said  time,  and  less  rents  and  profits  received  from  the 
real  estate  exchanged,  above  necessary  repairs  and  expenses,  and 
remaining  in  the  hands  of  the  ward  at  the  time  he  reached  his  majority, 
or  at  the  time  he  seeks  to  avoid  such  exchange  during  his  minority. — 
Perkins  v.  Middleton  (Okla.),  166  Pac.  1104,  1108. 

(4)  Same.  For  fraud. — The  rule  requiring  strong  proof  of  a  fraud  in 
the  impeachment  of  a  written  instrument,  as  against  the  defendant, 
does  not  apply  in  a  suit  against  a  guardian  by  a  ward,  on  the  latter's 
reaching  full  age,  to  set  aside  and  vacate  an  order  approving  the 
guardian's  final  account. — Francis  v.  Sperry  (Okla.)»  176  Pac.  732,  734. 
A  person  who,  on  becoming  of  full  age,  sues  the  sureties  of  the  guard- 
ian of  his  minority,  to  recover  for  alleged  defalcation  by  such  guardian, 
has  the  burden  of  establishing  the  defalcations. — Morgan  v.  American 
Surety  Co.,  103  Kan.  491,  175  Pac.  675.  Where  a  corporation  leases  a 
minor's  land  from  her  guardian,  for  oil  and  gas  purposes,  paying  there- 
for to  the  guardian  for  the  use  of  his  ward,  |40  an  acre  bonus  and  an 
eighth  royalty,  and  at  the  same  time  and  as  a  part  of  the  same  con- 
sideration, pays  to  the  guardian  for  his  own  use  and  benefit,  |20  an 
acre  for  the  improvements  on  the  land,  claimed  by  the  guardian  to  be 
his  property,  when  in  fact  such  improvements  were  purchased  with 
the  money  belonging  to  the  ward,  the  ward  may  maintain  an  action 
against  such  corporation  for  a  cancellation  of  the  lease.  But  where 
such  action  is  commenced  by  the  ward  after  majority,  and  she  sets 
out  in  her  petition  all  of  the  facts  relative  to  the  fraudulent  transac- 
tion between  the  corporation  and  her  guardian,  and  verifies  the  same, 
and  when  such  ward  is  a  person  of  ordinary  intelligence.  If  thereafter 
she  voluntarily  makes  final  settlement  with  her  guardian,  receiving 
from  him  valuable  property  and  money,  knowing  said  property  and 
money  to  be  the  proceeds  of  such  lease,  such  settlement  is  a  ratifica- 
tion of  the  lease. — Lasoya  Oil  Co.  v.  Zulkey,  40  Okla.  690,  140  Pac.  160. 
V^here  the  guardian  fraudulently  disposes  of  the  ward's  property,  so 
that  the  ward  suffers  financial  loss,  the  ward  can  hold  responsible  not 
only  him,  but  all  other  persons  who,  having  knowledge  of  the  trust 
relations,  have  secured  to  themselves  any  of  such  property  against 
the  interests  of  the  ward.— United  States  F.  &  G.  Co.  v.  Citizens  State 
Bank,  36  N.  D.  16,  25,  161  N.  W.  662.    A  purchaser  at  a  guardian's  sale 
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who  diverts  the  price  to  the  payment  of  a  personal  debt  of  the  guard- 
ian exposes  himself  to  a  suit  by  the  ward  to  recover  such  price,  while 
the  property  is  subject  to  a  vendor's  lien.— -Harris  v.  Wilcox  (Okla.), 

175  Pac.  353. 

(5)  Same.  For  misuse  of  his  money. — A  ward  who  on  reaching  full 
age  sues  his  guardian  for  using  plaintifTs  money  as  his  own,  and  not 
as  trust  funds,  is  entitled,  on  recovering  judgment,  to  interest  equal 
to  the  highest  rate  that  might  have  been  procured  legally,  had  the 
money  been  lent  for  the  plaintiff's  benefit. — Francis  v.  Sperry  (Okla.)> 

176  Pac.  732.  An  Infant's  guardian  who  continues  to  act  after  the 
ward's  attaining  maturity,  and  accepts  compensation  for  the  service, 
is  estopped  to  deny  guardianship  in  a  suit  by  the  ward  for  using  the 
latter's  money  as  though  his  own. — ^Francis  v.  Sperry  (Okla.),  176  Pac. 
732,  735. 

(6)  Same.  To  recover  moneys. — ^If  a  ward  falls  for  over  ten  years 
to  bring  suit  against  his  guardian  to  recover  moneys  received  by  him, 
which  suit  he  might  have  brought,  and  there  is  no  proof  to  show  non- 
payment, the  inference  is  that  payment  was  made. — ^Love  v.  Love, 
72  Kan.  658,  83  Pac.  201.  A  ward  can  not  maintain  a  suit  against  his 
guardian  for  a  supposed  balance  until  after  an  account  and  settlement 
is  had  in  the  probate  court. — ^Allen  v.  Tiffany,  53  Cal.  16.  If  the  pro- 
bate court  enters  an  order  or  decree  settling  a  guardian's  account,  the 
ward's  action  against  the  sureties  on  the  guardian's  bond  is  premature, 
where  such  action  is  commenced  before  the  expiration  of  the  time 
allowed  by  law  for  the  taking  of  an  appeal  from  such  order. — Cook 
V.  Oeas,  143  Gal.  221,  223,  77  Pac.  65.  If  a  guardian  deposits  some  of 
his  own  money,  and  some  of  the  money  of  his  wards,  with  a  person 
who  sustains  toward  such  guardian  a  relation  of  personal  confidence, 
and  the  guardian  afterwards  gives  to  such  depositary  a  receipt  in  full 
of  the  moneys  of  the  wards,  and  release  of  all  demands,  the  depositary 
can  not  rely  upon  such  receipt  and  release  as  an  estoppel  against  the 
wards,  without  pleading  such  estoppel,  where  the  wards  bring  an 
action  to  recover  the  moneys  so  deposited.  And  where  it  appears 
that  the  settlement  was  not  fair,  that  the  signature  of  the  guardian 
was  procured  through  mistake,  misrepresentation,  and  fraud,  and  that 
there  was  a  large  amount  of  the  minor's  money  still  in  the  depositary's 
possession,  the  wards  have  a  right  to  go  behind  the  settlement,  and 
show  the  facts.  They  have  their  election  to  pursue  either  the  guard- 
ian, his  sureties,  or  the  person  with  whom  the  settlement  was  made; 
and  this  is  their  right,  independently  of  any  statute  requiring  a  guard- 
fan  to  obtain  the  consent  of  the  court  to  such  a  settlement. — Mont- 
gomery V.  Rauer,  125  Cal.  227,  57  Pac.  894.  If  a  depositary  receives 
money  belonging  to  minors,  from  their  guardian,  with  whom  he  has 
a  relation  of  personal  confidence  and  trust,  and  with  knowledge  of  the 
origin  and  character  as  to  the  trust  funds  of  the  minors,  he  becomes 
a  trustee  of  the  minors  in  relation  to  such  moneys,  and  can  not  justify 
his  retention  of  the  money  upon  the  ground  that  he  has  applied  it  to 
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a  personal  debt  due  to  him  from  the  guardian. — Montgomery  ▼.  Rauer, 
125  Cal.  227,  67  Pac.  894,  896.  An  action  for  a  balance  claimed  to  be  due 
from  a  guardian  to  his  ward  at  the  time  the  latter  reached  the  age 
of  majority  is  not  an  action  for  relief  on  the  ground  of  fraud. — Hawk 
▼.  United  States  F.  &  G.  Co.,  83  Kan.  775,  112  Pac.  602. 

(7)  Same.  Against  estate  of  deceased  guardian. — In  an  action  by  a 
ward  against  the  executors  of  a  deceased  guardian's  estate  to  recover 
a  balance  claimed  to  be  due  to  the  plaintiff,  the  executors  can  not  urge 
the  statute  of  limitations,  where  the  testator's  will  contained  a  clause 
waiving  and  repudiating  the  statute  of  limitations  and  directly  direct- 
ing his  executors  to  pay  all  obligations,  notwithstanding  such  statute, 
as  this  waiver  Is  a  part  of  the  testamentary  disposition  of  his  prop- 
erty which  he  had  the  right  to  make,  and  which  his  executors  should 
enforce.— Glassell  v.  Glassell,  147  Cal.  510,  512,  82  Pac.  42.  In  an  action 
by  a  ward  to  recover  money  alleged  to  be  due  from  the  deceased  as 
guardian  of  the  person  and  estate  of  the  plaintiff,  the  allowance  of 
compound  interest  is  not  erroneous,  although  no  fraud  is  charged  or 
found  against  the  estate  touching  his  conduct  as  guardian,  where  the 
evidence  was  that  such  guardian  commingled  the  funds  of  his  ward 
with  his  own,  and  that  the  deceased  never  filed  an  inventory  or  ap- 
praisement, and  never  rendered  any  account  in  the  matter  of  such 
guardianship,  and  never  kept  any  account  upon  his  books  from  which 
a  proper  accounting  could  be  rendered  to  the  court;  and  where  it 
further  appears  that  he  never  obtained  any  order  from  the  court 
authorizing  him  to  use  any  of  the  funds  of  the  plaintiff. — Glassell  v. 
Glassell,  147  Cal.  510,  512,  82  Pac.  42.  In  Oklahoma,  the  district  court 
has  jurisdiction  of  an  action  instituted  by  a  ward  against  the  estate 
of  his  former  guardian  and  the  surety  upon  the  latter's  bond,  although 
the  guardian  had  not  made  an  accounting  and  settlement  of  his  affairs 
as  such  guardian  with  the  county  court  prior  to  his  death. — Morey  v. 
Christian  (Okla.),  169  Pac.  887.  The  word  "claim,"  as  used  in  the 
statute  of  Washington,  includes  the  right  of  a  ward,  after  he  reaches 
majority,  to  recover  against  the  estate  of  his  deceased  guardian  for  a 
devastavit— Newberry  v.  Wilkinson  (Wash.),  199  Fed.  673,  682,  118 
C.  C.  A.  111. 

REFERENCES. 

Interested  witness,  or  party  to  suit  involving  ward's  estate  or  rights, 
guardian,  or  next  friend  as. — See  note  4  Am.  A  Eng.  Ann.  Cas.  1068. 
Suit  on  claim  of  lunatic,  where  guardian  and  administrator,  happen  to 
be  the  same  person. — See  note,  post,  subd.  5,  on  claims  against  estates, 
following  §  481. 

(8)  Actions  against  ward. — ^It  is  settled  law  of  California  that  an 
action  will  not  lie  against  a  minor  or  his  estate  for  the  value  of  ser- 
vices rendered  to  the  guardian  of  such  minor  to  assist  him  in  the 
execution  of  his  trust  The  possession  of  a  guardian,  in  this  respect, 
is  the  same  as  that  of  the  administrator  of  the  estate  of  a  deceased 
person;  both  the  administrator  and  the  guardian  are  primarily  liable 
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to  those  whom  they  employ  to  aid  them  in  the  care,  management,  and 
protection  of  the  estate;  and  the  question  of  reimbursement  of  the 
administrator  or  guardian  from  the  estate,  for  such  necessary  ex- 
penses as  he  may  incur,  is  one  solely  between  the  administrator  or 
guardian  and  the  estate  which  he  represents,  and  one  which  the  court 
having  Jurisdiction  of  the  estate  has  the  sole  power  to  determine.  The 
person  rendering  services  to  the  administrator  or  guardian  can  not 
maintain  an  action  for  the  value  thereof  against  the  estate  or  against 
the  ward. — McKee  v.  Hunt,  142  Cal.  526, 77  Pac.  1103.  And  an  order  made 
on  the  application  of  a  guardian  for  the  substitution  of  a  new  attorney 
for  the  guardian  does  not  authorize  a  contract  afTecting  the  property  of 
the  estate  of  the  minor,  nor  require  the  performance  of  any  legal  ser- 
vices, and  there  is  no  provision  of  law  •  authorizing  the  court  having 
jurisdiction  of  the  guardianship  proceedings  to  require  or  direct  an  at- 
torney to  perform  legal  services  for  the  guardian. — McKee  v.  Hunt,  142 
Cal.  526,  77,  Pac.  1103,  1104.  The  personal  or  real  estate  of  the  ward  can 
be  converted  into  cash  only  by  proceedings  under  the  direction  of  the 
county  court.  This  is  the  policy  of  our  whole  probate  law  with  reference 
to  estates  of  deceased  persons,  as  well  as  to  those  under  guardianship. 
Therefore  the  enforcement  of  a  judgment  against  the  ward  can  be 
accomplished  only  through  the  county  court,  and  not  by  process,  either 
against  the  ward's  estate  or  the  guardian. — Sturgis  v.  Sturgis,  51  Or. 
10,  131  Am.  8t.  Rep.  724,  15  L.  R.  A.  (N.  S.)  1034,  93  Pac.  696,  699. 
The  judge  of  the  court  may  order  a  guardian  to  pay  counsel  fees  to 
his  ward's  wife  to  enable  her  to  defend  in  proceedings  brought  to 
deprive  her  of  the  custody  of  her  infant — Guardianship  of  McGrew, 
9  Haw.  426,  427.  There  is  no  abuse  of  discretion  in  appointing  a 
guardian  ad  litem,  and  permitting  him  to  file  an  answer  after  the 
evidence  is  Introduced,  and'' before  the  case  is  finally  decided. — Earl  v. 
Cotton,  78  Kan.  504,  96  Pao.  848.  Service  of  summons  upon  a  guardian 
confers  jurisdiction  to  enter  judgment  against  the  estate  of  his  ward. — 
United  States  P.  &  G.  Co.  v.  Howell,  74  Wash.  596,  599,  134  Pac.  490. 
It  is  not  required  that  a  claim  against  a  ward  be  presented  to  a 
guardian;  it  is  proper  to  bring  action  against  the  ward  directly,  and 
then  he  must  appear  by  guardian. — The  Home  v.  Selling,  91  Or.  428, 
179  Pac.  261.  Where  a  judgment  was  taken  in  a  suit  in  which  it  had 
been  found  necessary  to  make  a  person,  who  was  a  minor,  a  party 
defendant,  service  of  process  upon  whom  was  possible  only  by  pub- 
lication, such  judgment  will  not  be  set  aside  because  of  a  defective 
affidavit  for  publication  if  the  trial  judge  was  satisfied,  as  appears  by 
the  decision  in  the  cause,  that  the  statements  in  such  affidavit  had  a 
legal  tendency  to  show  an  exercise  of  diligence  on  the  plaintlft's  part 
in  seeking  to  find  such  person  within  the  state,  and  that  after  the 
exercise  of  such  diligence  he  could  not  be  found;  unless  it  is  claimed 
that  the  minor  had  a  regularly  appointed  guardian,  who  was  living  at 
the  time,  and  that  such  guardian  had  not  been  sought  for  service. — 
Clarkln  v.  Morris,  178  Cal.  102,  172  Pac.  981.    Where  a  firm  of  attor- 
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neys  is  employed  by  the  acting  guardian  of  tlie  estate  of  minor  heirs 
to  perform  legal  services  and  such  employment  is  ordered  and  sanc- 
tioned by  the  probate  court  and  it  appears  that  such  services  were 
necessary  and  beneficial  to  the  estate,  and  that  the  charges  therefor 
were  reasonable  and  Just  and  where  the  judgment  for  the  amount 
claimed  is  sufficiently  supported  by  the  evidence,  such  judgment  will 
not  be  disturbed.— Pamell  v.  Wadlington,  42  Okla.  363,  139  Pac.  121. 

REFERENCES. 

Interested  witness,  or  party  to  suit  involving  ward's  estate  or  rights, 
guardian  or  next  friend  as. — See  note  4  Am.  A  Eng.  Ann.  Cas.  1068. 

(9)  No  disaffirmance  of  parol  partition  when. — A  parol  partition, 
carried  out  and  followed  by  actual  possession  in  severalty  of  the  several 
parcels  is  valid,  and  will  be  enforced,  notwithstanding  the  statute  of 
frauds,  on  the  theory  that  it  has  been  removed  from  its  operation  by 
part  performance.  Hence,  if  co-heirs,  upon  reaching  majority,  and 
knowing  the  circumstances  of  such  partition,  retain  possession  of  the 
land  theretofore  set  apart  to  them  by  such  partition,  claim  it  as  their 
own,  asserting  no  claim  whatever  to  the  other  land  occupied  by  the 
persons  who  have  been  their  co-tenants,  enjoying  the  fruits  thereof, 
and  exercising  dominion  over  the  same,  such  oral  partition  is  binding 
upon  them.  They  can  not  be  heard  in  disaffirmance  of  the  partition. 
They  are  conclusively  presumed  to  have  ratified  the  partition;  and  the 
rights  of  the  various  parties  to  the  partition,  and  their  title  to  the  land, 
would  relate  back  and  attach  as  of  the  date  of  the  partition. — White- 
more  V.  Cope,  11  Utah  344,  40  Pac.  266,  258. 

22.  Bond  of  guardian,  and  iiabiiity  tliereon. 

(1)  Faiiure  to  give  a  bond. — ^In  California,  a  person  can  not  become 
guardian  of  the  property  of  minor  children,  though  appointed  by  the 
court  as  such,  until  he  gives  the  bond  required  by  statute. — Murphy  v. 
Superior  Court,  84  Cal.  592,  24  Pac.  310.  But  he  is  not  estopped  to  deny 
the  fact  of  guardianship  by  reason  of  his  neglect  to  give  the  bond 
required  by  law,  where  he  has  received  no  property  belonging  to  the 
minors,  as  their  guardian,  or  by  virtue  of  his  appointment — ^Murphy  v. 
Superior  Court,  84  Cal.  592,  597,  24  Pac.  310.  The  validity  of  guardian- 
ship proceedings  must  be  upheld  on  a  collateral  attack,  though  there 
was  a  failure  to  require  a  bond  on  the  appointment  of  the  guardian, 
such  failure  being  merely  an  error,  and  not  in  excess  of  jurisdiction  in 
such  proceedings.— In  re  Chin  Mee  Ho,  140  Cal.  263,  73  Pac.  1002,  1003. 
In  Kansas,  the  appointment  of  a  guardian,  who  duly  takes  the  oath 
required,  and  receives  letters  of  guardianship  in  due  form,  issued  by 
the  probate  court,  is  not  rendered  absolutely  void  by  his  failure  to 
give  the  bond  required  by  statute. — Hunt  v.  Insley,  56  Kan.  213,  42 
Pac.  709.  The  failure  of  a  guardian  to  give  a  bond  as  the  statute 
provides,  is  a  Jurisdictional  defect,  and  a  sale  of  real  estate  in  a 
guardianship  proceeding  where  no  bond  has  been  given  is  illegal  and 
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void.— Vanhorn  v.  Nestoss,  99  Wash.  828,  334,  169  Pac.  807.  The  fail- 
ure of  a  guardian  to  give  the  bond  required  by  statute  goes  to  the 
jurisdiction  of  the  court  to  order  a  sale  of  real  estate  and  is  not  a 
mere  irregularity  which  may  be  cured  under  the  provisions  of  section 
1693,  Rem.  Code  of  Washington.— Vanhorn  v.  Nestoss,  99  Wash.  328, 
334,  169  Pac.  807. 

REFERENCES. 
A  corporation  may  become  surety  on  a  guardian's  bond. — See  Kerr's 
Cat.  Cyc.  Code  Civ.  Proc,  §  1056.    Concerning  bond  on  appointment, 
see  subd.  1  (5),  ante. 

(2)  Purpose  of  bond. — A  guardian's  bond,  executed  as  security  ouly 
for  the  proper  use  of  the  personal  estate  of  the  ward,  and  the  rents 
and  profits  of  his  real  estate,  under  one  section  of  the  statute,  is  not 
intended  as  a  security  for  the  proper  use  of  the  purchase-money  re- 
ceived  by  the  guardian  on  the  sale  of  the  ward's  real  estate,  under 
another  section  of  the  statute,  as  a  separate  bond  is  required  for  that 
purpose. — Morris  v.  Cooper,  35  Kan.  156,  10  Pac.  588.  The  general 
bond  required  of  a  guardian  Is  Intended  to  secure  to  the  infant  the 
proper  accounting  for  all  funds,  from  whatever  source  they  may  be 
derived,  that  may  come  into  the  hands  of  the  guardian;  the  special  or 
"sales'*  bond  required  by  statute  is  cumulative  security  required  and 
given  for  the  benefit  of  the  ward,  and  a  failure  on  the  part  of  the 
guardian  to  Account  for  the  proceeds  of  a  sale  of  real  estate  will  not 
excuse  or  absolve  his  sureties  on  his  original  or  general  guardian's 
bond.— Southern  Surety  Co.  v.  Bumey,  34  Okla.  552,  43  L.  R.  A.  (N.  S.) 
308,  126  Pac.  748.  Where  a  guardian's  bond  runs  to  several  wards  Jointly 
they  are  not  all  necessary  parties  plaintifT,  the  bond  being  to  protect  the 
individual  rights  of  each  ward  and  the  determination  of  the  controversy 
will  not  prejudice  the  rights  of  the  other  wards,  but  if  necessary  the 
court  may  order  them  to  be  brought  in. — United  States  F.  &  G.  Co.  v. 
Parker,  20  Wyo.  29,  121  Pac.  536.  Although  not  always  named  as 
obligee  in  the  bond,  the  security  is  for  the  benefit  of  the  minor,  the 
person  non  compos,  or  heirs,  devisees,  legatees,  and  creditors  of  the 
estate  of  the  decedent,  as  the  case  may  be,  and  it  becomes  theirs 
as  much  as  if  given  directly  to  them. — Aetna  Accident  &  Liability  Co., 
v.  Langley  (Okla.),  174  Pac.  1046.  In  view  of  the  code  provision  mak- 
ing the  provisions  relating  to  executors  and  administrators  applicable 
to  guardians,  the  giving  of  a  bond  is  a  condition  precedent  to  the 
appointment  as  a  guardian. — ^Vanhorn  v.  Nestoss,  99  Wash.  328,  331, 
169  Pac.  807.  Where  the  caption  of  a  guardian's  bond  showed  that 
it  ran  to  "Redfield  P.  Richard,  et  al.,  minors,"  as  obligees,  and  in 
various  particulars  referred  to  the  guardianship  cause,  and  the  order 
appointing  the  guardian,  which  order  named  Parthenla  A.  Richard, 
as  one  of  the  minors,  and  required  the  guardian  to  make  the  bond 
for  the  latter's  benefit,  it  is  held  that  the  said  Parthenia  A.  Richard 
was  an  obligee  of  the  bond  though  her  name  did  not  appear  in  its 
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caption. — Southwestern  Surety  Ins.  Ck>.  ▼.  Richard   (Okla.),  162  Pac. 
468.  471. 

(3)  Breach  of  bond  and  control  over  K. — ^The  probate  court  has  no 
authority  to  entertain  an  application  by  the  creditor  of  a  gniardlan 
of  minor  children  for  the  allowance,  against  the  estate  of  the  wards, 
of  a  judgment  of  the  district  court  rendered  against  the  guardian  on  a 
contract  made  by  him  in  carrying  on  a  general  merchandise  business 
with  the  ward's  money,  nor  to  order  the  payment  of  such  a  judgment, 
for  such  a  proceeding,  and  the  violation  of  such  an  order  does  not  con- 
stitute a  breach  of  the  guardian's  official  bond. — Harter  v.  Miller, 
67  Kan.  468,  73  Pac.  74.  When  a  ward  attains  the  age  of  majority, 
the  office  of  guardian  comes  to  an  end,  and  it  is  then  the  duty  of  the 
guardian,  and  one  of  the  obligations  of  his  bond,  to  exhibit  a  final 
account  of  his  guardianship  to  the  probate  court,  make  a  settlement 
with  the  probate  judge  or  with  the  ward,  and  deliver  all  the  property 
in  his  hands  belonging  to  the  ward.  BViilure  to  do  this  constitutes  a 
breach  of  his  bond,  for  which  he  and  his  sureties  are  liable  after 
settlement  of  the  guardianship.— In  re  Allgier,  65  Cal.  228,  229,  3  Pac. 
849.  The  county  court  is  merely  the  instrument  by  which  the  bond 
is  obtained,  and  its  power  over  the  bond,  thereupon  and  on  the  approval 
of  the  bond,  ceases,  except  such  as  may  be  expressly  conferred  by 
stattite. — ^Aetna  Accident  &  Liability  Co.  v.  Langley  (Okla.),  174  Pac. 
1046,  1048. 

(4)  New  bond. — ^A  probate  court  has  power  to  take  a  new  bond 
from  the  guardian  of  a  minor's  estate  in  place  of  a  former  bond. 
When  this  is  done,  the  new  bond  is  given  as  a  substitute  for  the  old 
one,  and  the  legal  efTect  of  it  is,  that  the  sureties  on  the  old  bond 
are  not  answerable  for  any  defaults  of  the  guardian  occurring  after 
the  filing  of  such  substituted  bond. — Spencer  v.  Houghton,  68  Cal.  82, 
8  Pac.  679,  681. 

(5)  Action  on  bond.  In  general. — The  sureties  on  a  guardian's 
bond  may  be  sued  without  first  recovering  judgment  against  the 
guardian,  and  without  making  him  a  party. — Gebhard  v.  Smith,  1 
Colo.  App.  342,  29  Pac.  303,  305.  A  suit  on  a  guardian's  bond  can 
not  be  commenced,  however,  before  there  is  any  breach  of  the  bond. 
It  is  not  the  bond  that  constitutes  the  cause  of  action,  but  some 
breach  of  the  bond;  and  if  a  guardian  is  not  in  default  until  he  fails, 
or  refuses  on  demand,  to  pay  over  the  amount  found  due  on  settle- 
ment of  his  accounts,  then  a  final  order  of  settlement  is  an  essential 
element  of  the  cause  of  action  against  his  sureties. — Cook  v.  Ceas, 
143  Cal.  221,  226,  77  Pac.  65.  A  minor  by  his  legal  guardian  may 
maintain  an  action  on  the  official  bond  of  a  former  guardian,  although 
the  bond,  which  was  executed  prior  to  statehood,  was  made  payable  to 
the  United  States  of  America.— Title  Guaranty  &  Surety  Co.  v.  Slinker, 
35  Okla.  128,  128  Pac.  696.  While  it  is  the  duty  of  a  succeeding 
guardian  to  protect  the  interests  of  his  wards  by  action  on  the  bond 
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Of  his  predeoesBM*,  yet  the  right  of  action  la  In  the  minors  themselTes, 
and  the  fact  that  they  have  a  guardian  who  must  bring  the  snit  in 
their  names,  and  who  is  liable  for  any  loss  resulting  from  his  neglect 
to  do  BO,  does  not  cause  the  statute  of  limitations  to  run  against 
them  during  their  minority.— Title  Q.  &  S.  Co.  v.  Cowan  (Okla.),  177 
Pac.  563,  566.  Under  the  statutes  of  this  state  "the  person  entitled 
to  bring  action"  on  a  guardian's  bond,  is  not  the  successor  to  the 
principal  on  such  bond,  but  the  ward. — ^Title  O.  ft  S.  Co.  v.  Cowan 
(Okla.),  177  Pac.  563,  565.  A  person  who  asserts  that  a  guardian 
has  defaulted  on  his  bond  has  the  burden  of  prooL — ^Morgan  ▼.  Amer- 
ican Surety  Co.,  103  Kan.  491,  175  Pac.  676.  If  the  guardian  of  a 
minor  allottee  of  the  Five  Civilized  Tribes  makes  a  contract,  outside 
the  scope  of  his  authority  as  guardian  and  not  in  conformity  with 
the  law  governing  his  acts  as  guardian,  affecting  his  ward's  lands  or 
the  proceeds  therefrom,  and  the  ward,  upon  reaching  the  age  of 
majority,  disaffirms  the  contract,  he  may  recover  on  his  guardian's 
bond.— Southern  Surety  Co.  v.  Lephew  (Okla.),  173  Pac.  488.  A  joint 
action  may  be  maintained  on  a  guardian's  bond  by  or  on  behalf 
of  two  wards  for  an  accounting  and  settlement,  where  they  have 
a  joint  interest  in  the  fund  or  property  for  which  the  guardian  has 
failed  to  account— Donnell  ▼.  Dansby,  58  Okla.  166,  169  Pac.  317. 

(6)  Same.  Pleading.  Evidence.  Jurisdiction. — ^Where  the  condi- 
tion of  the  obligation  of  a  guardian's  bond  is  in  the  language  of  the 
statute,  and  is  to  the  efTect  that  he  shall  faithfully  discharge  the 
office  and  trust  of  such  guardian  according  to  law,  etc.,  he  is  bound 
to  discharge  faithfully  the  obligation  imposed  upon  him  by  the  statute, 
regardless  of  any  orders,  or  any  demands  for  an  accounting,  or  any 
proceedings  by  the  heirs  or  their  representatives  against  him;  and 
it  is  sufficient  for  the  complaint  to  allege  that,  after  entering  upon 
the  duties  of  such  guardian,  he  filed  an  inventory,  and  subsequently 
filed  an  account;  that  he  did  not  faithfully  discharge  the  office  and 
trust  of  such  guardian  according  to  law;  that  he  did  not  render  fair 
and  .just  accounts  of  his  guardianship;  that  he  failed  to  account  for 
the  rent  of  real  property  belonging  to  the  estate;  that  he  failed  to 
take  proper  care  of  said  property;  and  that  he  failed  to  obtain  suffi- 
cient rent  for  the  same  for  a  designated  period. — Gebhard  ▼.  Smith, 
1  Colo.  App.  342,  29  Pac.  303,  305.  Where  a  guardian's  bond  is  made 
payable  to  the  people  of  the  state  a  suit  thereon  is  properly  brought 
in  the  name  of  the  people  to  their  use. — McDonald  ▼.  People,  12  Colo. 
App.  98,  54  Pac.  863.  The  only  orders  of  the  court  which  can  be 
evidence  against  the  sureties  in  a  suit  on  a  guardian's  bond  are 
orders  made  upon  the  guardian  personally,  in  relation  to  his  guard- 
ianship accounts,  or  in  relation  to  the  property  of  his  wards  in  his 
possession;  and  such  orders  must  be  made  in  the  guardianship  pro- 
ceeding. However  regular  an  order  may  be,  if  it  is  not  an  order 
contemplated  by  the  bond,  or  in  relation  to  which  the  sureties  entered 
into  an  undertaking,  it  is  not  evidence  against  them«  but  is  utterly 
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Incompetent  and  inadmissible. — ^McDonald  v.  People,  12  Colo.  App. 
863,  54  Pac.  863,  864.  In  an  action  against  the  administrator  of  a 
deceased  guardian  and  his  sureties,  a  complaint  alleging  that  there 
came  into  the  possession  and  control  of  the  deceased  guardian  k  speci- 
fied sum,  which,  at  the  time  of  his  death,  he  held  and  retained,  and 
mingled  the  same  with  his  own  funds,  and  appropriated  it  to  his  own 
use,  and  that  he  had  refused  and  neglected  to  account  for  the  same 
to  plaintiff  at  the  time  of  his  death,  states  a  cause  of  action,  though 
it  does  not  aver  non-payment ;  and  the  judgment  is  sufficient,  where 
it  shows  a  settlement  of  the  account  as  against  the  administrator. 
Where  there  is  an  administrator  of  the  deceased  guardian,  the  account 
must  be  settled  and  allowed  as  a  basis  for  the  liability  of  the  surety. 
The  status  of  the  account  must  be  fixed  and  determined.  It  is  not 
necessary  that  there  should  be  a  separate  suit  in  equity  to  settle  and 
determine  the  liability  of  a  deceased  guardian,  where  all  the  parties 
in  interest  are  before  the  court.  Equity  has  jurisdiction  to  determine 
the  whole  controversy  in  a  single  suit.  It  may  settle  and  state  the 
account  against  the  estate  of  the  deceased  guardian,  and  render 
judgment  for  the  amount  found  due  from  such  estate  against  the 
surety.— Zurfluh  ▼.  Smith,  135  Cal.  644,  647,  67  Pac.  1089.  In  an 
action  by  a  ward  against  the  surety  on  his  guardian's  bond,  the 
devastavit  of  the  guardian  is  sufficiently  averred  \n  the  petition  with- 
out setting  non-payment  of  the  devastavit  therein,  such  non-payment 
being  matter  of  defense. — ^^Southern  Surety  Co.  v.  JefTerson  (Okla.), 
174  Pac.  563,  £65.  In  an  action  against  a  surety  company  on  a  guard- 
ian's bond  to  recover  a  sum  lost  to  the  ward's  estate  through  credit 
allowed  the  guardian  In  his  final  account  on  a  falsely  issue  time 
deposit  bank  certificate  attached  to  said  account,  the  question  as 
to  the  wrong  suffered  by  such  surety  company  at  the  hands  of  the 
bank  by  the  wrongful  issue  of  such  certificate  of  deposit  can  not  be 
adjudicated,  and  the  bank  can  not  be  made  a  party  in  such  action. — 
Southern  Surety  Co.  v.  Jefferson  (Okla.),  174  Pac.  663,  566. 

(7)  Same.  Settlement  as  basis  for.  Appeal. — No  action  on  a  guard- 
ian's bond  can  be  commenced  in  advance  of  the  order  of  settle- 
ment; but  the  settlement  of  a  guardian's  account  is  a  proceeding  in 
which  an  appeal  from  the  probate  court  to  the  supreme  court  may 
be  taken  at  any  time  within  sixty  days  after  the  entry  of  the  order. 
During  this  time  the  proceeding  is  pending,  and  can  not  be  made  the 
basis  of  any  new  action.  An  action  commenced  before  an  appeal  is 
taken,  but  within  the  sixty  days  allowed  for  an  appeal,  is  premature. — 
Cook  V.  Ceas,  143  Cal.  221,  65  Pac.  65,  67.  No  action  can  be  main- 
tained against  the  sureties  of  an  executor,  or  administrator,  or  guard- 
ian for  breach  of  his  bond  until  the  amount  of  indebtedness  has  been 
determined  by  an  order  of  the  probate  court. — Nickals  v.  Stanley,  146 
Cal.  724,  726,  81  Pac.  117.  The  probate  court  has  only  a  limited  juris- 
diction, and  its  proceedings  are  regulated  and  governed  entirely  by 
statute.    It  can  settle  accounts  of  administrators  or  guardians  only 
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in  the  manner  prescribed  by  the  code.  Where  an  administrator  or 
guardian  dies  or  absconds,  or  is  beyond  the  jurisdiction  of  the  court, 
the  proper  method,  in  order  to  ascertain  whether  he  is  liable,  and  to 
what  extent,  so  as  to  bind  the  sureties  on  his  official  bond,  is  by  a 
proceeding  in  the  nature  of  a  civil  action,  wherein  the  sureties  are 
made  parties  and  have  an  opportunity  to  be  heard. — Reither  v.  Mur- 
dock,  135  Cal.  197,  67  Pac.  784.  No  action  will  lie  against  the  sureties 
on  a  guardian's  bond  to  recover  a  balance  shown  to  be  due  by  the 
guardian's  account,  until  it  has  been  settled  in  the  probate  court. — 
Graff  V.  Mesmer,  52  Cal.  636,  637. 

(8)  Liability  of  sureties.  In  general. — The  sureties  on  a  guardian's 
bond  are  prima  facie  bound  by  a  recovery  against  their  principal, 
although  they  were  not  parties  to  the  suit,  and  they  can  relieve 
themselves  only  by  showing  that  the  amount  recovered  was  In  excess 
of  the  amount  to  which  the  plaintifT  was  entitled,  or  that  he  was 
not  entitled  to  recover  at  all. — ^Botkin  v.  Kleinschmidt,  21  Mont.  1, 
69  Am.  St.  Rep.  641,  52  Pac.  563,  564.  An  order  of  the  probate  court 
adjusting  the  amount  due  by  a  guardian  does  not  bind  the  sureties, 
where  the  guardian  never  had  notice  of  the  proceeding. — Spencer  v. 
Houghton,  68  Gal.  82,  8  Pac.  679,  682.  The  failure  of  a  guardian's 
Unal  account  to  show  the  amount  of  money  actually  Invested  in 
certain  stocks  and  'bonds,  referred  to  in  the  findings,  is  not  pre- 
judicial to  his  bondsmen,  where  the  money  so  paid,  whatever  the 
amount  may  have  been,  was  received  by  the  bondsmen  of  said  guard- 
ian.— ^In  re  Dow,  133  Cal.  449,  65  Pac.  890,  892.  In  an  action  on  the 
bond  of  a  guardian  of  several  minors,  the  surety  can  not  escape 
liability  on  the  ground  that  the  bond  is  Joint,  instead  of  several,  as 
to  the  obligees,  nor  on  the  ground  that  only  one  of  the  obligees  is 
a  party  to  the  action.  The  fact  that  a  guardian's  bond  is  not  in  strict 
conformity  with  the  statute  does  not  vitiate  it.  The  omission  of  the 
word  "severally"  does  not  weaken  the  bond,  release  the  surety,  nor 
deprive  the  individual  ward  from  maintaining  an  action  either  against 
the  guardian  or  his  sureties.  The  nature  of  the  guardian's  duties 
is  several,  and  would  require  a  several  inventory,  and  a  several 
accounting  and  payment  over  to  the  wards,  as  they  severally  arrive 
at  full  age.  A  guardian's  bond,  though  inartificlally  drawn  or  slightly 
defective,  is  sufficient  to  bind  the  obligors. — Deegan  v.  Deegan,  22 
Nev.  185,  58  Am.  St.  Rep.  742,  37  Pac.  360,  362,  363,  22  Nev.  202,  37 
Pac.  363.  The  general  rule  is,  that  the  liability  of  a  surety  on  an 
administrator's  or  guardian's  bond  depends  upon  the  liability  of  the 
principal,  and  does  not  attach  until  that  has  been  ascertained  and 
determined  by  the  judgment  of  a  court  of  competent  jurisdiction. — 
Reither  v.  Murdock,  135  Cal.  197,  198,  67  Pac.  784.  Where  a  guardian, 
besides  the  bond  given  when  he  was  appointed,  gave  two  other  bonds 
conditioned  the  same  as  the  first,  as  additional  security  for  the  per- 
formance of  his  duties  as  guardian,  all  of  the  sureties  upon  the 
several  bonds  could  be  joined  in  one  suit,  to  recover  the  amount 
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due  from  the  guardian  to  his  suocessor  upon  his  removal  as  guardian. 
— People's  Bank  &  Trust  Co.  v.  Nelson,  37  Okla.  500,  132  Pac.  493. 
Under  the  law  in  force  in  the  Indian  Territory  prior  to  statehood, 
sureties  on  a  guardian's  bond  were  liable  for  moneys  misappropriated 
by  him  as  such  guardian  whether  before  or  after  the  execution  of 
such  bond. — People's  Bank  &  Trust  Co.  v.  Nelson,  37  Okla.  500,  132 
Pac.  493.  Where  a  surety  bond  is  executed  upon  a  consideration  of 
a  company  organized  to  make  such  bonds  for  profit  the  company  does 
not  stand  in  the  position  of  a  surety  for  accommbdation. — United 
States  F.  &  O.  Co.  v.  Parker,  20  Wyo.  29,  121  Pac.  536.  A  guardian 
who  had  been  appointed  by  a  district  court  in  Montana  died  in  another 
county  of  that  state  and  an  administratrix  of  his  estate  was  appointed 
by  the  district  court  of  the  latter  county.  One  of  the  wards  pre- 
sented a  claim  to  the  administratrix  for  moneys  converted  by  the 
guardian.  The  claim  was  rejected,  suit  brought,  and  Judgment  ren- 
dered against  the  administratrix.  Held  in  an  action  against  the 
surety  on  the  guardian's  bond  that  a  settlement  of  the  guardian's 
accounts  in  the  court  of  his  appointment  was  not  a  condition  precedent 
to  the  right  to  recover  on  the  bond. — ^United  States  F.  &  G.  Co.  v. 
Parker,  20  Wyo.  29,  121  Pac.  534;  Same  v.  Nash,  20  Wyo.  65,  121  Pac. 
642.  Under  a  guardian's  bond  which  runs  to  several  wards  jointly 
the  aggregate  liability  can  not  exceed  the  amount  of  the  penalty 
whether  recovery  is  had  Jointly  or  severally. — United  States  F.  &  G. 
Co.  V.  Parker,  20  Wyo.  29,  121  Pac.  536;  Same  v.  Nash,  20  Wyo.  65, 
121  Pac.  544.  It  is  a  general  principal  that  sureties  on  a^  guardian's 
bond  are  liable  only  for  the  money  or  property  that  actually  was  or 
came  into  the  hands  of  the  guardian  during  the  term  covered  by  the 
bond  on  which  they  were  sureties,  and  that  penal  bonds  are  never 
held  to  be  retrospective  in  their  operation  unless  plainly  so  intended 
and  expressed. — ^American  Bonding  Co.  ▼.  People,  46  Colo.  394,  104 
Pac.  83. 

(9)  Same.  Validity  of  bond. — ^A  guardian's  bond  is  not  a  nullity, 
though  there  is  absent  from  it  the  condition  that  "the  guardian  will 
faithfully  execute  the  duties  of  his  trust  according  to  law,"  where 
such  bond  does  contain  other  conditions  for  the  breach  of  which  an 
action  may  be  brought. — Southwestern  Surety  Ins.  Co.  v.  Taylor  (Okla.), 
173  Pac.  831,  835.  It  does  not  invalidate  a  guardian's  bond,  that  the 
same  is  made  payable  to  the  state  instead  of  the  county  judge,  as 
provided  by  law,  where  the  condition  of  the  bond  substantially  con- 
forms to  the  statute,  showing  for  whose -benefit  it  was  given;  such  a 
party  may  maintain  an  action  thereon  regardless  of  the  obligee 
named  therein. — ^Hickman  v.  Jackson  (Okla.),  164  Pac.  979. 

(10)  Same.  On  sale  bond. — The  sureties  upon  a  guardian's  special 
bond,  given  as  a  prerequisite  to  the  sale  of  a  ward's  real  estate,  are 
not  answerable  for  a  misappropriation  by  the  guardian  of  funds  not 
arising  from  the  sale  of  such  property,  in  relation  to  which  their  bond 
was  given.— Smith  v.  Garnett  (Okla.),  161  Pac.  1083.    Where  a  guard- 
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ian  executed  the  bond  required  by  the  Oklahoma  statute,  and  received 
the  proceeds  of  the  sale  of  land  for  his  ward,  and  failed  to  turn  over 
the  same  to  his  successor  in  office  after  settlement  with  the  county 
court,  and  after  he  was  ordered  so  to  do  by  the  court,  he  is  estopped, 
in  a  suit  on  the  bond  against  himself  and  his  surety,  to  say  that  the 
court  had  no  jurisdiction  over  the  property,  and  to  repudiate  the 
trust  and  set  up  title  thereto  in  himself;  his  surety  is  also  estopped 
to  set  up  title  thereto  in  the  guardian. — ^Anderson  v.  Anderson,  45 
Okla.  653,  146  Pac.  709.  The  surety  upon  a  guardian's  sale  bond, 
where  property  has  been  sold  by  the  guardian  and  the  proceeds 
squandered,  will  not  be  permitted  in  an  action  on  the  bond  to  deny  the 
validity  of  the  guardian's  appointment  or  of  the  proceedings  resulting 
in  the  sale,  nor  to  deny  that  the  guardian  received  the*proceeds  of 
the  sale  in  his  fiduciary  capacity. — ^Donnell  ▼.  Dansby,  58  Okla.  165, 
159  Pac.  317. 

(11)  Same.  On  bond  of  former  guardian. — ^A  minor,  by  his  legal 
guardian,  may  maintain  an  action  on  the  official  bond  of  a  former 
guardian. — Lyons  ▼.  Fulsom,  54  Okla.  84,  153  Pac.  868.  If  the  county 
court  finds  a  guardian  indebted  to  his  ward  in  a  certain  sum,  and 
directs  its  payment,  with  a  further  direction  to  the  newly  appointed 
guardian  to  bi4ng  suit  against  the  former  guardian  and  his  bondsmen, 
the  Judgment  of  that  court  rendered  in  such  suit  is  final  and  binding 
upon  the  guardian  and  his  sureties,  and  can  not  be  collaterally  attacked 
if  no  appeal  has  been  taken  therefrom. — Cabell  ▼.  McLish  (Okla.),  160 
Pac.  592.  If  a  guardian,  removed  from  office,  fails  to  pay  to  his 
successor  an  amount  shown  to  be  due  him  by  formal  order  of  the 
county  court  settling  his  guardianship  accounts,  and  a  succeeding 
guardian  neglects  while  in  office  to  bring  suit  therefpr,  the  ward 
during  infancy  may,  by  next  friend,  maintain  an  action  against  the 
first  guardian  and  his  surety  for  the  recovery  of  the  sum  due  him, 
although  more  than  three  years  have  elapsed  from  the  removal  of 
the  first  guardian  before  the  commencement  of  such  action. — Brewer 
V.  Perryman  (Okla.),  162  Pac.  791. 

(12)  Same.  Release  from  liabliity. — The  county  court's  power 
under  the  statute,  in  respect  to  relieving  a  surety  from  the  obligation 
of  the  bond  of  a  guardian,  has  reference  only  to  future  obligation, 
and  not  to  that  already  accrued. — ^Aetna  Accident  &  Liability  Ck>. 
(Okla.),  174  Pac.  1046,  1049.  A  surety  upon  a  guardian's  bond  may  be 
released  from  future  liability  by  the  Judge  of  the  county  court,  if  he 
complies  with  the  statute  relating  thereto,  but  such  release  does 
not  relieve  him  from  liability  Incurred  on  account  of  the  antecedent 
default  of  the  guardian. — ^American  Bonding  &  Trust  Co.  v.  Coons 
(Okla.),  166  Pac.  887,  888.  Where  the  surety  upon  a  guardian's  bond 
seeks  to  avoid  liability  while  admitting  the  guardian's  default  by 
virtue  of  a  release  made  by  the  Judge  of  the  county  court,  the  burden 
is  upon  him  to  show  that  the  guardian  did  not  misappropriate  the  funds 
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of  his  ward  while  the  bond  was  In  force,  prior  to  such  release.— Ameri- 
can Bonding  &  Trust  Co.  ▼.  Coons  (Okla.),  166  Pac,  887. 

REFERENCES. 

Bonds  of  guardians,  additional  and  substituted,  liability  of  sureties 
on,  for  past  defaults. — See  note  4  Am.  A  Eng.  Ann.  Gas.  345.  Liability 
of  sureties  on  guardian's  bond  for  defalcation  prior  to  the  execution 
thereof. — See  note  89  L.  R.  A.  (N.  8.)  961.  Liability  of  sureties  on 
general  bond  of  guardian,  as  affected  by  a  special  bond. — See  note  43 
U  R.  A«  (N.  8.)  308. 

(13)  Defense  to  action.  In  general. — ^In  an  action  against  a  guardian 
for  the  conversion  of  funds  belonging  to  minors,  a  plea  that  the 
guardian  had  expended  money  for  the  benefit  of  his  wards,  had  paid 
out  moneys  for  necessaries  for  the  minors,  and  was  entitled  to  com- 
pensation out  of  the  trust  funds,  does  not  constitute  an  afflrmatlve 
defense.  It  is  based  on  nothing  more  than  a  denial  of  the  averments  of 
the  complaint — McDonald  ▼.  People,  29  Colo.  503,  69  Pac.  703.  In  a 
suit  by  a  guardian  on  a  bond  executed  by  his  predecessor  in  office 
and  a  surety,  pursuant  to  the  statute  of  Oklahoma,  it  is  no  defense 
thereto  that  the  land  sold,  and  Its  proceeds  which  the  guardian  on 
settlement  with  the  county  court  had  been  ordered  to  turn  over  to 
the  plaintiff,  were  the  property  of  the  defendant  guardian. — Anderson 
▼.  Anderson,  46  Okla.  653,  146  Pac.  709.  The  fraudulent  withdrawal 
and  conversion  by  the  guardian  of  moneys  deposited  in  bank  by 
order  of  the  court  can  not  be  set  up  as  a  defense  to  an  action  by 
the  ward  against  the  surety  on  the  guardian's  bond  for  a  devastavit 
committed  by  such  guardian  with  respect  to  such  fund. — Southern 
Surety  Co.  v.  Jefterson  (Okla.),  174  Pac.  563,  666.  A  guardian's 
surety  can  not  complain  of  delay  by  the  ward  in  bringing  an  action 
based'  on  the  guardian's  dilatoriness  in  accounting,  if  the  action 
is  brought  within  three  years  after  the  ward  reaches  adult  age. — 
Gronna  v.  Gk)ldammer,  26  N.  D.  122,  133,  143  N.  W.  122.  Where  a 
ward  became  of  age  in  less  than  three  years  after  his  guardian  died, 
and  he  did  not  sue  his  administrator  for  a  devastavit  until  the  expira- 
tion of  six  years  from  the  time  of  the  guardian's  death,  both  the 
plaintiff's  own  laches  and  the  statute  prevent  a  recovery;  and,  where 
the  plaintiff  can  not  excuse  his  delay,  a  court  of  chancery  will  not 
interpose  to  remove  the  bar  either  of  the  statute  of  nonclaim  or  of 
the  statute  of  limitations. — Newberry  v.  Wilkinson  (Wash.),  199  Fed. 
673,  689,  118  C.  C.  A.  111. 

(14)  Same.  Laches. — Laches,  like  the  statute  of  limitations,  is  a 
defense  which  must  be  alleged  and  proved  by  the  defendant,  unless 
the  facts  constituting  it  appear  on  the  face  of  the  complaint,  in  which 
case,  as  in  the  case  of  the  statute  of  limitations,  it  must  be  urged  by 
the  defendant,  by  means  of  a  demurrer,  or  in  some  other  legal  manner; 
otherwise  it  is  waived.  Hence  if  nothing  appears  on  the  face  of  the 
complaint,  in  an  action  on  the  guardian's  bond,  to  indicate  that  the 
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defendant,  or  any  person  other  than  plaintiff,  had  suffered,  or  could 
have  suffered,  any  loss  or  prejudice  by  plaintiff's  delay  in  proceedings 
to  compel  an  accounting  by  the  guardian,  the  defense  of  laches  must 
be  alleged  and  proved.  In  order  to  constitute  laches,  there  must  be 
something  more  than  mere  lapse  of  time  that  would  bar  the  statute  of 
limitations.  In  order  to  bar  a  remedy  because  of  laches,  there  must 
appear.  In  addition  to  mere  lapse  of  time,  some  circumstances  from 
which  the  defendant,  or  some  other  person,  may  be  prejudiced,  or 
there  must  be  such  lapse  of  time  that  it  may  be  reasonably  supposed 
that  such  prejudice  would  occur  if  the  remedy  was  allowed. — Cook  v. 
Ceas,  147  Cal.  614,  82  Pac.  370,  372.  A  delay  of  only  three  years  and- a 
little  less  than  two  months,  under  a  statute  which  allows  the  period  of 
four  years  in  which  to  bring  an  action,  is  not,  of  itself,  sufficient  to 
raise  any  presumption  or  inference  that  the  sureties  on  the  bond  of 
the  guardian  would  be  prejudiced  thereby. — Copk  v.  Ceas,  147  Gal. 
614,  82  Pac.  370,  372. 

(15)  Same.  Conclutlvenett  of  decree  as  to  accounting. — The  surety  on 
a  guardian's  bond  is  not  a  necessary  party  to  a  proceeding  for  settling 
the  guardian's  account,  so  as  to  be  entitled  to  notice  of  the  proceeding. 
— Southern  Surety  Co.  v.  Jefferson  (Okla.),  174  Pac.  563,  666.  Sureties 
on  such  a  bond  are,  in  the  absence  of  fraud,  concluded  by  the 
decree  of  the  court,  duly  entered  in  a  hearing  on  an  accounting,  or 
final  settlement,  as  to  the  amount  of  the  principal's  liability,  although 
the  sureties  are  not  parties  to  the  accounting. — [Title  Guaranty  & 
Surety  Co.  v.  Slinker,  35  Okla.  128,  128  Pac.  696;  see  also  Southern 
Surety  Co.  v.  Burney,  34  Okla.  552,  43  L.  R.  A.  (N.  S.)  308.  126  Pac. 
748.  A  final  valid  order  of  the  county,  finding  only  the  amount  due 
from  a  guardian  to  his  ward,  is  binding  upon  both  the  guardian 
and  his  bondsmen  answerable  therefor,  as  to  such  amount  due,  but 
it  is  not  binding  as  to  whether  the  obligation  of  a  particular  surety 
covers  liability  for  a  defalcation  of  such  amount  by  the  guardian. — 
Smith  V.  Garnett  (Okla.),  161  Pac.  1083.  A  surety  on  a  guardian's 
bond  is.  bound,  in  the  absence  of  fraud,  by  the  order  of  the  county 
court,  settling  the  accounts  of  the  guardian,  and  is  estopped  to  set 
up  the  invalidity  of  the  proceedings,  although  the  surety  was  not 
a  party  to  the  accounting. — Southwestern  Surety  Ins.  Co.  v.  Richard 
(Okla.),  162  Pac.  468,  470;  Egan  v.  Vowell  (Okla.),  167  Pac.  205,  206; 
DriskiU  V.  Quinn  (Okla.),  170  Pac.  495,  496;  Title  G.  &  S.  Co.  ▼.  Cowen 
(Okla.),  177  Pac.  563,  564.  A  guardian  appointed  to  succeed  a  widowed 
mother  who  had  been  guardian  of  her  minor  children  and  had  filed  a 
report  and  afterward  appropriated  her  wards'  estate,  brought  suit 
against  the  surety  on  the  mother's  guardianship  bond.  In  her  report 
the  mother  guardian  had  not  made  any  charge  for  the  support  of 
the  minor  children.  Held  that  the  surety  was  precluded  by  the  report 
from  setting  off  an  amount  for  such  support  In  reduction  of  his 
liability  on  the  bond.— In  re  Mackall,  60  Wash.  655,  111  Pac.  885. 
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(16)  LImltatron  of  actions. — ^A  guardian  and  his  sureties  may  be 
released  by  the  probate  court  from  all  liabilities  incurred,  or  from 
future  liabilities,  except  as  to  persons  laboring  under  some  legal  dis- 
ability, and  as  to  those  persons,  their  rights  are  preserved  for  the 
statutory  period  after  their  disability  ceases,  whatever  may  be  the 
form  of  the  decree  of  the  court. — RacouiUat  ▼.  Requefia,  36  Cal.  651, 
655.  In  California  there  is  one  rule  which  prohibits  an  action  on  the 
bond  of  a  guardian's  surety  until  there  is  a  final  order  settling  the 
guardian's  account,  and  another  rule  barring  the  action  in  three  years 
after  the  removal  or  discharge  of  the  guardian;  and  the  latter  rule 
must,  no  doubt,  be  enforced,  even  where,  without  the  fault  of  the 
ward,  a  final  settlement  of  the  account  has  not  been  obtained  within 
three  years  after  the  removal  or  discharge;  but  the  sureties  on  guard- 
ians' bonds  have  an  ample  measure  of  protection  against  their  claims 
by  taking  advantage  of  the  general  statute  of  limitations.  Such  last- 
named  rule  applies  to  an  action  after  a  final  order  of  the  court 
removing  or  discharging  the  guardian.  It  does  not  apply  to  the 
termination  of  a  guardianship  by  the  ward  after  attaining  majority. 
—Cook  V.  Ceas,  143  Cal.  221,  77  Pac.  65,  69.  When  a  ward  arrives 
at  the  age  of  majority,  the  authority  of  the  guardian  comes  to  an 
end;  but,  although  his  authority  is  at  an  end  when  his  ward  becomes 
of  age,  it  can  not  be  said  that,  in  any  ordinary,  or  usual,  or  statutory 
sense  of  the  terms,  he  has  been  removed  or  discharged.  The  statute 
of  limitations  therefore  does  not,  in  terms,  apply  to  such  a  case. — Cook 
V.  Ceas,  143  Cal.  221,  230,  77  Pac.  65.  An  action  against  the  sureties 
of  a  guardian  is  not  barred  until  three  years  after  a  final  order  of 
court  removing  or  discharging  the  guardian. — Cook  v.  Ceas,  143  Cal. 
221,  230,  77  Pac.  66.  Under  the  provision  of  the  statutes  of  this 
state  a  cause  of  action  accrues  against  the  sureties  on  a  guardian's 
bond,  when  the  guardian  is  relieved  of  his  office  and  upon  a  formal 
settlement  of  his  accounts  an  Indebtedness  is  shown  to  exist  in  his 
ward's  favor,  and  the  statute  of  limitations  then  begins  to  run  on 
behalf  of  the  sureties,  unless  the  person  entitled  to  sue  is  under  a 
legal  disability.— Title  O.  &  S.  Co.  v.  Cowan  (Okla.),  177  Pac.  363,  365. 
An  action  by  a  guardian  against  the  sureties  of  his  predecessor  on 
their  bond  to  recover  the  amount  of  their  principal's  default  to  the 
estate  of  the  ward  is  not  barred  by  the  statute  of  limitations  if  insti- 
tuted within  three  years  from  the  day  of  the  settlement  made  by  the 
Judge  of  the  county  fixing  the  former  guardian's  liability  to  the  ward, 
and  if  instituted  during  the  minority  of  the  ward. — Drisklll  v.  Qulnn 
(Okla.),  170  Pac.  495,  497.  If  a  ward,  after  he  becomes  of  age,  falls 
to  present,  within  the  prescribed  time,  a  claim  against  the  estate  of 
his  deceased  guardian,  for  a  devastavit,  such  failure,  in  the  absence 
of  fraud  or  of  equitable  considerations,  bars  his  right  to  sue  either 
the  administrator  of  the  estate  or  his  surety. — Newberry  v.  Wilkin- 
son (Wash.),  199  F^d.  673,  689,  118  C.  C.  A.  111.  An  action  against  the 
sureties  on  a  guardian's  bond  must  be  commenced  within  three  years 
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after  the  discharge  of  the  latter,  or  his  removal,  but  if  the  person 
entitled  to  bring  the  action  is  at  the  time  of  such  discharge,  under  a 
legal  disability  to  sue,  the  action  may  be  commenced  at  any  time 
within  three  years  after  the  removal  of  the  disability. — Title  G.  &  S. 
Co.  V.  Cowan  (Okla.),  177  Pac.  563,  564.  The  time  when  the  statute 
of  limitations  begins  to  run  against  the  surety  of  a  defaulting  guardian, 
on  his  liability  on  the  bond,  is  that  of  the  entry  of  the  court's  order 
discharging  or  removing  the  guardian  after  an  accounting  has  been 
had.— United  States  F.  &  O.  Co.  ▼.  Citizens  State  Bank,  36  N.  D.  16, 
31,  161  N.  W.  562.  A  cause  of  action  against  the  sureties  on  a 
guardian's  bond  accrues  when  the  guardian  is  relieved  of  office  by 
order  of  the  county  court,  and  his  account,  showing  an  indebtedness 
t6  his  ward,  is  finally  settled  by  that  court;  whereupon  the  statute  of 
limitations  immediately  begins  to  run  as  to  such  cause  of  action, 
if  the  person  then  entitled  to  bring  the  action  is  under  no  legal  dis- 
ability to  sue. — ^Brewer  v.  Perryman  (Okla.),  162  Pac.  791. 

REFERENCES. 

Limitation  of  actions  or  suits  to  compel  guardian  to  account,  or  to 
recover  on  his  bond. — See  note  47  L.  R.  A.  (N.  S.)  451. 

23.  Limitations  of  actione. — ^A  California  statute  prescribing  three 
years  next  after  the  termination  of  the  guardianship  of  a  minor  for  a 
recovery,  by  the  minor,  or  his  grantee,  of  real  estate  sold  by  the 
guardian  has  no  application  to  a  case  where  there  was  no  guardian, 
and  no  sale  by  a  guardian,  appointed  by  a  probate  court  in  this  state. 
Neither  does  a  statute  prescribing  three  years  next  after  the  sale  of 
an  estate  by  an  executor  or  administrator,  under  the  provisions  of 
the  probate  law,  for  the  recovery  of  the  real  estate  sold,  have  any 
application,  where  the  premises  in  controversy  were  not  subject  to 
sale,  and  were  not  sold  under  its  provisions. — ^McNeil  v.  First  Congre- 
gational Soc.,  66  Cal.  105,  111,  4  Pac.  1096.  So  under  a  statute 
providing  that  "no  action  for  the  recovery  of  any  estate  sold  by  a 
guardian  can  be  maintained  by  the  ward,  or  by  any  person  claiming 
under  him,  unless  it  is  commenced  within  three  years  next  after  the 
termination  of  the  guardianship;  or,  when  a  legal  disability  to  sue 
exists  by  reason  of  minority  or  otherwise,  at  the  time  when  the  cause 
of  action  accrues,  within  three  years  after  the  removal  thereof,"  and 
where  a  patent  from  the  government  has  been  issued  to  certain  land 
sold  by  an  administrator  and  guardian,  an  action  of  ejectment  brought 
to  recover  such  land,  although  the  sale  was  void,  is  barred,  where 
more  than  twenty  years  were  allowed  to  pass  after  the  minors,  and 
each  of  them,  because  of  age,  and  after  the  termination  of  the  guard- 
ianship, and  more  than  three  years  after  the  issuance  of  the  patent, 
before  such  action  was  commenced. — ^Reed  v.  Ring,  93  Cal.  96,  28  Pac. 
851,  853.  A  complaint  in  a  suit  to  obtain  a  decree  adjudging  a 
mortgage,  executed  by  a  guardian,  to  be  a  valid  lien  on  the  interest 
of  his  wards  in  the  property  covered  thereby,  and  directing  a  sale 
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thereof  to  pay  the  note  for  which  the  mortgage  was  given,  is  not  a 
complaint  in  an  action  for  relief  upon  the  ground  of  mistake,  where 
both  the  guardian  and  plaintiff  believed  originally  that  the  mortgage 
was  good  and  valid,  but  their  mistake  in  that  respect  was  not  dis- 
covered until  within  three  years  prior  to  the  commencement  of  such 
action,  and  where  the  discovery  by  the  plaintiff,  as  to  the  invalidity  of 
his  mortgage,  was  not  made  until  after  the  statute  would  have  barred 
it,  had  it  been  a  valid  mortgage.  Plaintiff  could  not  be  placed  in  any 
better  position  by  reason  of  his  mistake  as  to  the  validity  of  his 
mortgage  than  he  would  have  been  in  had  his  mortgage  been  valid 
and  there  had  been  no  mistake. — Banks  v.  Stockton,  149  Cal.  699,  87 
Pac.  83,  84.  In  case  of  fraud,  the  statute  of  limitations,  in  an  action 
against  a  guardian  to  obtain  an  accounting  in  equity,  does  not  com- 
mence to  run  until  three  years  after  the  discovery,  by  the  aggrieved 
party,  of  the  facts  constituting  such  fraud. — ^Lataillade  v.  Orefla,  91 
Cal.  565,  577,  25  Am.  St.  Rep.  219,  27  Pac.  924.  Action  to  set  aside 
a  void  sale  by  a  guardian  where  the  purchaser  has  taken  and  retains 
possession  must  be  brought  within  five  years  after  the  recording  of  the 
guardian's  deed  or  within  two  years  after  removal  of  plaintiff's  dis- 
ability, under  Comp.  Laws  of  Oklahoma,  1909,  sections  5547-5549. — 
Dodson  v.  Middleton,  38  Okla.  763,  135  Pac.  369.  The  five  year  limita- 
tion prescribed  by  section  5608  of  the  General  Statutes  of  1909,  of  the 
state  of  Kansas,  does  not  apply  in  an  action  for  the  recovery  of  land 
which  was  sold  by  one  as  guardian  who  had  not  been  so  appointed. — 
Harrison  v.  Miller,  87  Kan.  48,  123  Pac.  854.  A  cause  of  action  against 
a  guardian  for  a  balance  of  money  due  to  his  ward  at  the  time  the 
latter  reached  the  age  of  majority  accrues  at  that  time,  and  is  a 
liability  created  by  statute,  to  which  the  three  year  period  of  limita* 
tion  prescribed  by  the  statute  applies. — Hawk  v.  United  States  B^delity 
&  Guaranty  Co.,  83  Kan.  775,  112  Pac.  602.  Where  a  minor  over  the 
age  of  14  years,  represented  by  her  guardian,  is  defendant  in  error, 
the  minor  is  the  real  party  in  interest,  not  being  a  "codefendant"  of 
her  guardian,  nor  a  "Joint  contractor,"  or  "otherwise  united  in  interest 
with  him,"  and  the  summons  in  error  must  be  served  upon  the  minor, 
or  her  attorney  of  record,  within  the  time  allowed  by  law  for  prose- 
.cuting  a  proceeding  in  error;  service  upon  her  guardian  fails  to  comply 
with  the  statute,  and  does  not  give  the  supreme  court  Jurisdiction 
over  the  minor;  hence,  a  motion  to  dismiss  the  proceeding  in  error 
for  want  of  necessary  parties  must  be  sustained. — ^Welch  v.  Welch, 
49  Okla.  337,  IB2  Pac.  828.  A  Judgment,  conferring  rights  of  majority 
upon  a  minor  Creek  freedman  allottee  regardless  of  fraud  in  its  pro- 
curement, is  ineffectual  and  void  in  so  far  as  it  purports  to  empower 
him  to  transact  business  as  an  adult  with  reference  to  the  proceeds 
of  his  allotted  and  inherited  lands,  or  to  personally  maintain  an 
action  for  the  recovery  thereof;  and,  if  he  does  bring  such  an  action, 
during  the  period  of  his  legal  disability  of  minority,  the  statute  of 
limitations  is  no  defense  though  more  than  three  years  have  elapsed 
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since  such  Judgment — Brewer  v.  Dodson  (Okla.),  159  Pac.  329;  Brewer 
y.  Berryman  (Okla.),  162  Pac.  791.  The  statute  of  limitations  does 
not  begin  to  run  in  favor  of  a  guardian  until  a  formal  order  of  the 
court  discharging  or  removing  him,  shall  have  been  made.— Gronna 
V.  Goldammer,  26  N.  D.  122,  143  N.  W.  394.  In  cases  where  the  dis- 
ability of  a  person  entitled  to  sue  exists  when  the  right  of  action 
accrues,  the  statute  of  limitations  does  not  begin  to  run  during  the 
continuance  of  the  disability. — Title  G.  &  S.  Co.  v.  Cowan  (Okla.). 
177  Pac.  563,  564.  Under  the  provisions  of  section  352,  Code  of  Civil 
Procedure  of  California,  the  statute  of  limitations  does  not  begin  to 
run  against  a  minor  until  he  reaches  21  years  of  age,  so  as  to  bar  an 
action  for  the  return  of  money  paid  on  account  of  a  contract  entered 
into  during  minority  and  afterwards  disaffirmed. — Maler  v.  Harbor 
Central  Land  Co.  (Cal.  App.),  182  Pac.  345,  346,  347.  The  statute  of 
limitations  does  not  begin  to  run  against  an  action  to  set  aside  a  void 
conveyance  of  an  Indian  minor  allottee  to  his  or  her  allotted  lands, 
executed  after  the  passage  and  approval  of  the  act  of  congress  of 
May  27,  1908,  until  such  minor  has  attained  his  or  her  majority. — 
Bell  V.  Fitzpatrick  (Okla.),  157  Pac.  334.  Where  a  statute  of  limita- 
tions excepts  persons  laboring  under  disabilities  from  its  operation, 
without  mentioning  infants  specifically,  infants  are  within  the  saving 
clause,  and  the  statute  does  not  run  against  them  during  their  minority, 
even  though  such  infant  has  a  guardian  who  might  maintain  the 
action.— Title  G.  &  S.  Co.  v.  Burton  (Okla.),  170  Pac.  1170,  1172. 
If  land  is  sold  by  a  guardian  under  order  of  the  probate  court,  the 
purchaser  thereof,  after  the  lapse  of  five  years  from  and  after  the 
date  of  the  recording  of  the  guardian's  deed  is  not  barred  under  the 
provisions  of  the  Oklahoma  statute  of  limitations  from  bringing  suit 
against  one  who  is  and  has  been  in  possession  thereof  for  more  than 
one  year,  taking  the  rents  and  profits  therefrom  and  claiming  to  be 
the  owner  thereof  under  a  title  having  no  relation  to  the  guardianship 
proceeding. — Drennan  v.  Harris  (Okla.),  161  Pac.  781. 

24.  Appeal. 

(1)  In  general. — The  remedy  for  one  aggrieved  by  an  order  or 
Judgment  of  a  probate  court,  in  the  matter  of  the  appointment  of 
guardians,  is  in  the  court  where  such  proceedings  are  had,  by  proper 
motion  or  by  appeal.  Such  order  or  decree  can  not  be  attacked  col- 
laterally.—Clark  v.  Bossier,  10  Ida.  348,  3  Ann.  Gas.  231,  78  Pac.  358. 
An  appeal,  and  not  certiorari,  is  the  proper  remedy  to  review  an 
order  appointing  a  guardian  for  an  aged  person,  without  notice  to  him. 
or  inquisition  of  any  kind. — State  of  Denney,  34  Wash.  56,  74  Pac.  1021. 
An  appellate  court  has  no  authority  "to  make"  an  accounting,  and  an 
original  allowance  for  counsel  fees,  incurred  by  a  guardian  in  defense 
of  his  accounts  in  proceedings  in  error. — Nagle  v.  Robins,  9  Wyo.  211, 
62  Pac.  796.  A  guardian  removed  by  order  of  the  county  court 
Is  authorized  to  appeal,  in  connection  with  the  heirs,  from  such  order 
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to  the  circuit  court — ^In  re  Olson,  10  S.  D.  648,  75  N.  W.  203.  Where 
the  ward  files  a  petition  to  set  aside  former  orders  made  settling 
the  accounts  of  his  guardian,  and  to  reopen  them  on  the  ground  of 
fraud,  and  the  guardian  appeals,  such  appeal  will  be  considered 
as  an  appeal  from  a  decree  in  equity,  and  where  it  is  taken  upon 
the  Judgment  roll  alone,  documents  inserted  in  the  record,  which 
are  not  authenticated  by  any  bill  of  exceptions,  can  not  be  considered 
for  any  purpose. — Guardianship  of  Wells,  140  Cal.  349,  351,  73  Pac. 
1065.  An  appeal  from  an  order  appointing  a  guardian  can  not  be 
taken  before  the  order  is  entered.— In  re  Dunphy's  Estate,  158  Cal.  1, 
109  Pac.  627.  The  district  court,  not  having  Jurisdiction  to  appoint 
a  guardian,  its  refusal  to  do  so  can  not  be  assigned  as  error  on  appeal. 
—Parker  v.  Lewis,  45  Okla.  807,  813,  147  Pac.  310. 

(2)  Appealable  orders. — ^If  a  county  court  has  lost  Jurisdiction  of 
the  subject-matter,  by  reason  of  a  settlement  between  a  guardian  and 
his  ward,  and  there  has  been  a  release  of  the  guardian  by  the  ward 
after  the  latter  has  attained  majority,  the  ward  has  no  power  to 
require  the  guardian  to  account,  and  the  order  of  the  court,  in  such  a 
case,  would,  in  effect,  be  a  Judgment,  without  power,  in  a  new  proceed- 
ing. Such  order  is  therefore  appealable. — Richardson's  Guardianship, 
39  Or.  246,  64  Pac.  390,  392.  In  such  a  case.  Jurisdiction  is  not 
conferred  upon  the  county  court  by  the  guardian's  appearance  therein 
for  the  purpose  of  pleading  a  settlement  of  his  accounts  with  the 
ward;  for,  while  Jurisdiction  of  the  person  may  be  conferred  in  this 
manner,  Jurisdiction  of  the  subject-matter  can  not  be  waived  by  the 
parties,  and  may  be  raised  at  any  time.  If  the  guardian  settled  with 
the  ward  after  the.  latter  attained  his  majority,  the  Jurisdiction  of  the 
county  court  to  cancel  a  settlement  must  necessarily  be  extinguished, 
for  the  guardian,  in  effecting  such  settlement,  complied  with  the  con- 
dition of  his  bond;  and  the  rule  is  well  settled  that  transactions 
between  the  guardian  and  ward  after  the  latter  becomes  of  age,  or 
has  attained  majority  upon  being  married,  are  beyond  the  Jurisdiction 
of  the  county  court. — Richardson's  Guardianship,  39  Or.  246,  64  Pac. 
390,  392,  393.  If  an  order  permitting  a  foreign  guardian  to  sue  is 
vacated,  he  has  no  right  to  further  maintain  the  action;  and  the 
order  vacating  and  setting  aside  the  former  order  Is  therefore  appeal- 
able.—In  re  Crosby,  42  Wash.  366,  85  Pac.  1,  2. 

(3)  Findings. — ^While  findings  may  not  be  necessary  in  settling 
accounts  in  probate,  and  are  therefore  not  to  be  considered  upon  appeal, 
yet  it  is  otherwise  where  the  case  was  not  strictly  a  settlement  of 
account  In  probate,  but  was  in  the  nature  of  an  action  in  equity  to  set 
aside  an  order  settling  the  account  of  the  guardian  for  fraud  and  to 
compel  a  proper  account  If  the  pleadings  on  both  sides,  in  such  a 
case,  are  drafted,  in  effect,  as  they  would  be  in  a  suit  directly  In  equity 
to  set  aside  the  order  settling  the  account  and  the  findings  and  decree 
made  and  entered  are  such  as  would  follow  the  trial  of  such  an  action, 
and  no  objection  is  raised  to  the  form  of  the  petition,  and  the  guardian 
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waives  any  objection  to  the  jurisdiction  of  his  person  by  answering  the 
petition,  the  petition  will  be  deemed  a  bill  in  equity,  invoking  the 
equitable  powers  of  the  court,  notwithstanding  it  is  entitled  "In  the 
Matter  of  the  Estate  of  Guardianship/'  etc.,  of  the  minor  named.  It  is 
true  that  the  probate  Jurisdiction  of  the  superior  court  is  separate  and 
distinct  from  its  equity  Jurisdiction,  yet  the  same  tribunal  exercises 
both.— In  re  Wells's  Estate,  140  Cal.  349,  73  Pac.  1065,  1066.  A  finding, 
on  a  contest  of  the  settlement  of  a  guardian's  account,  that  all  the  items 
thereof,  as  presented,  are  true  and  correct,  must  be  taken  as  con- 
clusive, where  the  evidence  is  not  brought  up  on  appeal. — Guardianship 
of  Dow,  133  Cal.  446,  450,  65  Pac.  890.  In  an  action  in  the  nature  of  an 
accounting  brought  against  the  representative  of  a  deceased  guardian 
by  the  ward  more  than  six  years  after  the  final  settlement  of  the 
guardian  in  the  probate  court  and  the  attainment  of  the  majority  of  the 
ward  and  where  it  appears  from  the  evidence  that  the  mistake  or  con- 
structive fraud  could  have  been  discovered  at  the  time  of  the  settle- 
ment, the  finding  of  the  court  that  the  ward  has  been  guilty  of  laches 
and  can  not  maintain  the  action  will  not  be  disturbed. — Rogers  v. 
Lindsay,  89  Kan.  180,  131  Pac.  611.  Upon  a  petition  to  revoke  letters 
of  guardianship  of  an  incompetent  person,  and  to  appoint  petitioner 
as  guardian,  where  the  order  for  the  citation  to  issue  is  in  the  record, 
but  not  the  citation  itself,  though  the  record  recites  that  citation  was 
issued  pursuant  to  the  order,  and  the  guardian  came  in  and  answered 
fully,  she  has  no  cause  to  complain  upon  appeal  that  the  citation  had 
no  sufllcient  statement  of  the  proceeding  to  enable  her  to  answer  the 
petition.— Guardianship  of  Tilton,  15  Cal.  App.  244,  114  Pac.  594. 

(4)  Effect  of,  as  stay. — If  the  guardian  of  a  minor  child  has  been 
removed,  and  the  order  of  removal  appealed  from,  the  effect  of  such 
appeal  is  to  stay  proceedings  in  the  matter  of  the  appointment  of  a 
general  guardian  of  the  person  of  the  minor  until  the  determination 
of  the  appeal.  Hence,  a  petition  for  letters  of  general  guardianship  to 
be  issued  to  another,  pending  such  an  appeal,  is  properly  refused. — 
Guardianship  of  Van  Loan,  142  Cal.  429,  433,  76  Pac.  39.  The  power  of 
one  appointed  guardian  of  the  person  and  estate  of  an  incompetent 
person  is  stayed  pending  an  appeal  from  the  order  of  appointment,  by 
the  filing  of  the  undertaking  on  appeal  provided  for  by  section  941 
of  the  Code  of  Civil  Procedure.  If  the  guardian,  notwithstanding  such 
appeal,  threatens  to  take  possession  of  the  property  of  the  incompe- 
tent and  to  act  as  his  guardian  pending  the  appeal,  a  writ  of  super- 
sedeas will  be  issued  against  him. — Coburn  v.  Hynes,  161  Cal.  685, 
120  Pac.  26. 

(5)  Dismissal. — Under  section  372  of  the  Code  of  Civil  Procedure  of 
California,  it  seems  that  a  ward  shall  himself  be  a  party  to  a  suit  which 
shall  bind  his  estate;  that  an  appeal  must  be  taken  in  his  name;  and 
that  an  appeal  taken  in  the  name  of  the  guardian  should  be  dismissed. — 
Estate  of  Callaghan,  119  Cal.  571,  576,  51  Pac.  860,  39  L.  R.  A.  689. 
Where  an  infant  was  represented  in  the  trial  court  by  a  guardian,  the 
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time  for  an  appeal  by  such  infiknt  is  governed  by  the  same  rules  which 
apply  to  the  case  of  an  appeal  by  an  adult;  where  no  praecipe  for  sum- 
mons In  error  is  issued  to  a  necessary  party  defendant  within  six 
months  after  the  final  Judgment  or  order  in  the  trial  court,  the  appeai 
will  be  dismissed. — Peaden  v.  Brown,  49  Okla.  817,  151  Pac.  1166.  An 
appeal  from  a  Judgment  against  a  guardian  in  an  action  prosecuted 
by  him  in  his  own  name  as  guardian,  must  be  commenced  within  one 
year  after  the  rendition  of  the  Judgment,  and  all  necessary  parties  to 
the  proceeding  must  be  brought  into  the  appellate  proceedings,  either 
by  summons  in  error  or  by  entry  of  general  appearance,  within  that 
period,  or  the  appeal  will  be  dismissed. — John  y.  PauUin,  24  Okla.  636, 
104  Pac.  366.  The  omission  to  give  a  bond  for  costs  on  appeal  from 
the  district  court  to  the  circuit  court  of  appeals  at  the  time  of  taking 
the  appeal  is  not  ground  for  the  dismissal  of  the  appeal,  provided  that 
the  bond  be  filed  within  a  reasonable  time  thereafter,  and  especially 
is  this  true  where,  as  in  this  case,  the  appellee  is  in  no  wise  prejudiced 
by  the  delay  in  filing  the  bond. — Corcoran  v.  Kostrometinoff  (Alaska), 
164  Fed.  685,  686,  91  C.  C.  A.  619.  The  rights  of  the  parties  to  an 
appeal  from  an  order  of  the  district  court  dismissing  an  appeal  from  an 
order  of  a  United  States  commissioner  as  ez-ofllcio  probate  Judge, 
approving  an  account  of  a  guardian  and  discharging  him,  are  not 
affected  by  the  fact  that  the  district  court,  upon  findings  which  should 
have  led  to  a  decree  afllrming  the  decision  of  the  commissioner's  court, 
entered  Instead  thereof  a  decree  of  dismissal. — Corcoran  v.  Kostro- 
metinoff (Alaska),  164  Fed.  685,  686,  91  C.  C.  A.  619. 

(6)  Record.  Presumption. — Where  the  report  of  a  guardian,  and 
the  exceptions  thereto,  constitute  the  pleadings  in  a  case,  they  are 
an  Indispensable  portion  of  the  record,  and  should  be  incorporated 
therein.  Unless  this  is  done,  on  appeal  from  a  decree  entered  in  favor 
of  a  guardian,  the  court  must  fall  back  on  the  presumption  that  the 
decree  rendered  below  was  Justified  by  the  facts  and  record  before 
the  court.— Lowe  v.  Smith,  20  Colo.  App.  273,  78  Pac.  310,  311.  V^here 
the  record  shows  the  giving  of  a  notice  to  a  ward  of  the  hearing  of  his 
guardian's  application  for  leave  to  sell  his  real  estate,  and  such  notice 
is  for  any  reason  unavailing,  it  can  not  be  presumed  from  the  fact  that 
the  sale  was  confirmed  by  the  probate  court  that  any  other  notice  was 
given.— Beachy  v.  Shomber,  73  Kan.  62,  84  Pac.  547. 

(7)  AfHrmance.  Reversal. — ^When  a  decree  allowing  a  final  account 
is  found  by  the  appellate  court  to  be  erroneous  as  to  any  item  or  items, 
that  court  may  direct  the  decree  to  be  corrected,  and,  as  corrected, 
affirm  it— Estate  of  Schandoney,  133  Cal.  387,  394,  65  Pac.  877.  AU 
though  a  court  sets  aside  and  dismisses  all  proceedings  in  the  matter 
of  a  guardianship,  instead  of  allowing  the  petition  to  stand,  and  allow- 
ing it  to  be  contested,  that  is  not  of  sufficient  importance  to  Justify  a 
reversal.— Guardianship  of  Van  Loan,  142  Cal.  423,  429,  76  Pac.  37.  In 
an  action  by  a  mother  for  an  accounting  of  guardianship  of  her  estate 
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by  her  son;  the  yalue  of  which  was  determined.  In  which  tbe  son  set  up 
a  counter  claim  for  board  and  lodging  of  the  mother  which  the  trial 
court  disallowed,  where  the  only  question  upon  appeal  from  the  Judg- 
ment relates  to  the  disallowance  of  such  counterclaim,  and  the  record 
upon  appeal  shows  no  agreement  or  understanding  that  such  board  and 
lodging  was  to  be  paid  for,  the  only  question  is  whether  such  promise 
could  be  implied;  and  where  the  circumstances  are  such  as  to  warrant 
the  trial  court  in  inferring  as  a  fact  that  no  promise  was  implied,  the 
Judgment  must  be  affirmed. — Crane  v.  Derrick,  157  Cal.  667,  109  Pac.  31. 
Upon  appeal  by  a  mother  after  the  death  of  the  father,  from  an  order 
refusing  her  petition  for  appointment  as  guardian  of  the  person  and 
estate  of  her  young  child  three  years  of  age,  upon  a  finding  of  her 
unfitness  to  have  the  care  and  custody  of  the  child,  where  the  evidence 
fails  to  sustain  such  finding,  the  Judgment  and  order  denying  her  peti- 
tion must  be  reversed. — Estate  of  Lindner,  13  Cal.  App.  208,  109  Pac. 
492.  Section  966  of  the  Code  of  Civil  Procedure  of  California,  providing 
that  "when  the  Judgment  or  order  appointing  an  executor  or  adminis- 
trator, or  guardian  is  reversed  on  appeal,  for  error,  and  not  for  want 
of  Jurisdiction  of  the  court,  all  lawful  acts  in  administration  upon  the 
estate  performed  by  such  executor,  or  administrator,  or  guardian,  if  he 
have  qualified,  are  as  valid  as  if  such  Judgment  or  order  had  been 
affirmed,"  does  not  give  the  guardian  the  right  to  act  as  such  during 
the  pendency  of  the  appeal. — Coburn  v.  Hynes,  161  Cal.  685,  120  Pac. 
26.  A  guardian  should  be  allowed  all  necessary  expenses  in  caring  for 
the  ward's  person  and  estate,  but  the  Judgment  of  the  lower  court 
should  be  followed  unless  it  appears  that  the  same  is  contrary  to  the 
preponderance  of  the  evidence  and  not  made  with  due  consideration 
of  all  the  pertinent  facts. — ^In  re  Bayer,  80  Wash.  340,  141  Pac.  684. 

(8)  Review. — ^The  district  court  has  Jurisdiction  in  a  proper  case 
to  review  and  to  vacate  an  order  of  the  county  court  approving  the 
final  account  of  a  guardian  of  infants. — Francis  v.  Sperry  (Okla.),  176 
Pac.  732,  734.  The  supreme  court,  on  appeal  from  an  order  setting 
aside  a  final  decree  settling  the  account  of  a  guardian,  has  no  concern 
as  to  what  theory  the  lower  court  proceeded  upon,  where  there  is 
nothing  in  the  record  to  ascertain  it. — State  (ex  rel.  McHatton)  v. 
District  Court,  56  Mont.  324,  176  Pac.  608.  On  the  final  settlement  of 
a  guardian's  account  it  is  in  the  court's  discretion  to  allow  attorneys' 
fees,  and,  in  the  absence  of  a  clear  abuse  thereof,  its  action  will  not 
be  disturbed. — ^In  re  Allard  Guardianship,  49  Mont  219,  141  Pac.  661. 
Where  the  compensation  and  attorneys'  fees  allowed  to  a  guardian 
appear  to  be  Just  and  reasonable,  there  is  no  reason  on  appeal  for 
disturbing  the  action  of  the  court  below  in  the  settlement  of  his 
accounts. — Kerr  v.  Weathers,  49  Okla.  574,  153  Pac.  866.  Where  a 
motion  to  provide  for  a  change  in  the  temporary  custody  of  a  minor 
was  presented  to  the  court,  and  the  action  of  the  court  in  granting  a 


GENERAIi  AND  MISCELLANEOUS  PROVISIONS. 


367 


change  of  custody  can  be  sustained  by  any  eyldence  whatsoever,  which 
was  presented  to  the  trial  court,  however  slight  that  evidence  may  be, 
the  conclusion  there  reached  will  not  be  disturbed  on  appeal. — Clark 
Y.  Superior  Ck>urt,  20  CaL  App.  805,  128  Pac.  1018,  1019. 


REFERENCES. 

Guardian  and  ward  in  general.    See  Kerr'a  Cat.  Cyc.  Code  Civ.  ProCi 
SS  1747-1760,  and  notes. 
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§  177.1 


Notice  of  time  and  place  of  hearing,  and  certificate  of  inability 
to  attend. 

Appointment  of  guardian  by  court  after  hearing. 

Appointment  as  guardian. 

Appointment,  by  will  or  deed. 

Form.    Petition  for  appointment  of  guardian  of  Insane  person. 

Form.  Petition  for  appointment  of  guardian  of  incompetent 
person. 

Form.  Order  for  notice  Of  hearing  of  petition  for  guardianship. 
Incompetent  person. 

Form.    Order  appointing  guardian  of  Incompetent  person. 

Powers  and  duties  of  such  guardians. 

Guardian  of  Insane  person  may  receive. 

Guardian  may  consent  to  partition  without  action,  and  execute 
releases. 

Form.  Notice  of  sale  of  real  estate  by  guardian  of  Incompe- 
tent person. 

Form.  Notice  of  guardian's  sale  of  Incompetent's  real  estate 
at  private  sale. 

Form.  Order  to  show  cause  why  order  of  sale  of  insane  per- 
son's real  estate  should  not  be  granted. 

Form.  Order  to  show  cause  why  order  of  sale  of  Incompetent's 
real  estate  should  not  be  granted. 

F\)rm.  Order  directing  payment  of  monthly  allowance  for  sup- 
port of  feeble-minded. 

Proceeding  for  restoration  to  capacity. 

Form.    Petition  for  Judgment  of  restoration  to  capacity. 

F\)rm.    Judgment  of  restoration  to  capacity. 

Definition  of  "incompetent." 

Procedure  for  admission  of  incompetents,  other  than  Insane 
persons,  into  the  home  for  feeble-minded. 


GUARDIANSHIP      OF      INSANE      PERSONS      AND      OTHER      INCOM- 
PETENTS. 


1.  Sanity  and  disabUity. 

(1)  In  general 

(2)  Incompetenoy. 

(3)  E2vidence. 

(4)  Statutory  provisions. 
S.  Jurisdiction  of  courts. 

(1)  In  general. 

(2)  Probate  courts. 


(3)  County  courts. 

(4)  Superior  courts. 

t.  Appointment   of   general   guard- 
Ian. 

(1)  Petition   for.     Authority  of 

court. 

(2)  Notice    and   personal   pres- 

ence. 
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(8)  Validity  of  notice. 

(4)  Notice  by  publication. 

<6)  Objections  to  appointment. 

(6)  £^ridence   and  Jury   trial. 

<7)  Collateral  attack. 

(8)  Revocation  of  appointment 
4.  Guardian  ad  litem. 
6.  Support,   maintenance,  and  cus- 
tody. 

6.  Powers,  rights,   duties,  and  lia- 

bilities of  iruardlans. 
<1)  In  general. 
(8)  As   to  attorneys  and   their 

fees. 
(8)  Conduct  of  ward's  business. 

(4)  Actions  by  guardian. 

(5)  Action  on  guardian's  bond* 

(6)  Duty     to     defend     action 

against  ward. 

(7)  Transfer  of  property. 

(8)  Bffect  of  ward's  death. 

7.  "Conservators"  in  Colorado. 

(1)  Api)ointment  Notice.  Jury. 

(8)  Duties.     Investment     of 
funds. 

(8)  S«zceptions  to  report  Com* 
pensation.  Removal.  Dis- 
charge, 
t.  Report,  account  and  settlement 
of  guardian. 

(1)  In  general. 

(2)  CoUateral  attack. 

(8)  Settlement     after     ward's 
death, 
f .  Contracts  and  rights  of  insane 
persons. 


(1)  Contracts  and  wills. 

(2)  Rights  of  insane  and  incom- 

petents. 

10.  Adjudication  of  Insanity  and  Its 

effect 

(1)  In  general. 

(2)  Presumption  and   evidence. 

11.  Restoration  to  capacity.   Termi- 

nation of  guardianship. 

(1)  Restoration  to  capacity. 

(2)  Termination    of    guardian- 

ship, generally. 
(8)  Termination    by    death    of 
ward. 

12.  Proceedings    against    insane 

persons. 

(1)  In  general. 

(2)  Sale  of  property. 

(8)  Judgment  Ebcecution.  Um- 
itation  of  actions. 
18.  Appeal  and  review. 

(1)  Right  to  appeal. 

(2)  Notice  of  appeal. 
(8)  Stay  of  proceedings. 

(4)  Power  of  guardian  pending 

appeal. 
(6)  Right     of     ward     pending 

appeal. 

(6)  Dismissal  of  api)eal. 

(7)  Supplement  to  transcript. 

(8)  Review  in  general. 

(9)  Review  of  discretion. 

(10)  Review  of  evidence. 

(11)  Review  of  findings. 


§  161.  Notice  of  time  and  place  of  hearing,  and  certifloate  of 
inability  to  attend. 
When  it  is  represented  to  the  superior  cjourt,  or  a 
judge  thereof,  upon  verified  petition  of  any  relative  or 
friend,  that  any  person  is  insane,  or  from  any  cause 
mentally  incompetent  to  manage  his  property,  such 
court  or  judge  must  cause  a  notice  to  be  given  to  the 
supposed  insane  or  incompetent  person  of  the  time  and 
place  of  hearing  the  case,  not  less  than  five  days  before 
the  time  so  appointed,  and  such  person,  if  able  to  attend, 
must  be  produced  on  the  hearing,  provided  that  when 
such  person  is  a  patient  at  a  state  hospital  in  this  state, 
the  certificate  of  the  medical  superintendent  or  acting 
medical  superintendent  of  such  state  hospital,  to  the  effect 
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that  such  patient  is  unable  to  attend  such  hearing  shall  be 
prima  facie  evidence  of  such  fact. — Kerr's  Cyc.  Code 
Civ.  Proc,  §  1763. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  Identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  1727. 
Arizona — ^Reyised  Statutes  of  1913,  paragraph  1132. 
Colorado— Mills's  Statutes  of  1912,  sections  7900,  7912. 
Idaho — Compiled  Statutes  of  1919,  section  7856. 
Kanaaa— General  Statutes  of  1915,  section  6098;  Laws  of  1917,  page 

212. 
Montana — ^Reyised  Codes  of  1907,  section  7764. 
Nevada— Revised  Laws  of  1912,  section  6162. 
North  DakoU — Compiled  Laws  of  1913,  sections  8527,  8886. 
Oklahoma — ^Revised  Laws  of  1910,  section  6588. 
Oregon — ^Lord's  Oregon  Laws,  section  1320. 
South  Dakota — Compiled  Laws  of  1913,  section  5996. 
Utah — Compiled  Laws  of  1907,  section  4000. 
Washington — Laws  of  1917,  chapter  156,  page  698,  section  197. 
Wyoming — Compiled  Statutes  of  1910,  section  461. 

§  162.    Appointment  of  guardian  by  court  after  hearing. 

If,  after  a  full  examination  and  hearing  upon  such 
petition,  it  appears  to  the  court  that  the  person  in  ques- 
tion is  incapable  of  taking  care  of  himself  and  managing 
his  property,  such  court  must  appoint  a  guardian  of  his 
person  and  estate  or  person  or  estate,  with  the  powers 
and  duties  in  this  chapter  specified. — Kerr's  Cyc.  Code 
Civ.  Proc,  §  1764. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  Identity. 
Alaska — Compiled  Laws  of  1913,  section  1727. 
A  rizonai— Revised  Statutes  of  1913,  paragraph  1133. 
Colorado— Mills's  Statutes  of  1912,  section  7912. 
Hawaii — ^Revised  Laws  of  1915,  section  3024. 
Idaho — Compiled  Statutes  of  1919,  section  7867. 
Kansas — General  Statutes  of  1916,  section  6100. 
Montana — Revised  Codes  of  1907,  section  7766. 
Nevada — Revised  Laws  of  1912,  sections  6162,  6163. 
New  Mexico — Statutes  of  1915,  section  3388. 
North  Dakota— Compiled  Laws  of  1913,  section  8887. 
Oklahoma* — ^Revised  Laws  of  1910,  section  6539. 
Oregon— Lord's  Oregon  Laws,  section  1320. 
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South  Dakota — Compiled  Laws  of  1913,  section  5997. 
Utah— Compiled  Laws  of  1907,  section  4000. 
Washington — Laws  of  1917,  chapter  156,  page  698,  section  197. 
Wyoming — Compiled  Statutes  of  1910,  section  454. 

§  163.    Appointment  as  guardian. 

In  awarding  letters  of  guardianship  of  the  person  and 
estate,  or  person  or  estate,  of  an  insane  or  incompetent 
person,  the  court  shall  appoint  as  guardian  such  person 
as  may  have  been  designated  pursuant  to  section  two 
hundred  forty-two  of  the  Civil  Code,  in  which  cases  such 
persons  shall  be  appointed  unless  good  cause  to  the  con- 
trary be  shown. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1764a. 

§  163.^    Appointment,  by  will  or  deed. 

A  guardian  of  the  person  or  estate,  or  of  both,  of  an 
insane  or  incompetent  person  may  be  appointed  by  will 
or  deed,  to  take  effect  upon  the  death  of  the  person  ap- 
pointing : 

1.  If  the  insane  or  incompetent  person  be  unmarried, 
or  be  a  person  whose  marriage  has  been  annulled  or  dis- 
solved by  death  or  divorce,  by  the  father,  with  the  writ- 
ten consent  of  the  mother,  or  by  either  parent  if  the 
other  be  dead  or  incapable  of  consent 

2.  If  the  insane  or  incompetent  person  be  married  and 
a  person  whose  marriage  has  not  been  annulled  or  dis- 
solved by  divorce,  then  by  the  spouse. — Kerr^s  Cyc.  Civ. 
Code,  %  242. 

§  164.    Form.  Petition  for  appointment  of  guardian  of  insane 
person. 

[Title  of  court.] 

, .    ,  (Department  No. . 

[Title  of  guardianship.]  J      ^ T^,^  ^^  ^^^^ 

To  the  Honorable  the Court  ^  of  the  County  ^  of 

,  State  of . 

Your  petitioner  hereby  respectfully  represents :   That 

he  is  a  relative  •  of ^,*  of  the  county  •  of ^  state 

of : 
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That  the  said has  property,  both  real  and  per- 

sonal,®  in  said  comity ''  and  state,  particularly  described 
as  follows,  to  wit:  ;* 

That  the  said is  about years  of  age,  is  now 

insane,®  and  is  incapable  of  taking  care  of  himself  or  of 
managing  his  property. 

Your  petitioner  therefore  prays  that '  he  *®  be  ap- 
pointed guardian  of  the  person  and  estate  of  the . 


•,  Attorney  for  Petitioner.         ,  Petitioner. 


[Add  ordinary  verification.] 

Explanatory  notes. — i  Or,  to  the  Jadge  of  the  court  2  Or,  City  and 
County.  8  State  relationship,  or  that  he  Is  a  friend,  etc.  4  Name 
of  Insane  person,  s  Or,  City  and  County.  6  Or  as  the  case  may  be. 
7  Or,  City  and  County.  8  Describe  the  property.  oQive  brief  state- 
ment of  mental  and  physical  condition  of  such  person,  for  information 
of  the  court    10  Or  as  the  case  may  be. 

§166.    Form.    Petition  for  appointment  of  guardian  of  in- 
oompotent  person. 

[Title  of  court] 

_  .  ,  (Department  No. . 

[Titie  of  guardianship.]  J      |.,j.itle  of  form.] 

To  the  Honorable  the Court ^  of  the  county*  of 

,  State  of . 

Tour  petitioner  hereby  respectfully  represents :    That 

he  is  a  relative  •  of ^,*  of  the  county  ^  of ^  state 

of ; 

That  the  said is  about years  of  age,  and  has 

property,  both  real  and  personal,  in  said  county «  and 
state,  which  needs  care  and  attention,  the  exact  nature 
and  description  of  which  is  to  your  petitioner  unknown ; 
and 

That  the  said  - —  has,  by  reason  of ,^  become  men- 
tally incompetent  either  to  care  for  himself  or  to  manage 
his  property.  . 
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Your  petitioner  therefore  asks  that  he  be  appointed 

guardian  of  the  person  and  estate  of  said . 

,  Attorney  for  Petitioner,         ^  Petitioner, 


[Add  ordinary  verification.] 

Explanatory  notes. — i  Or  to  tlie  judge  of  the  court  a  Or,  City  anQ 
County,  s  State  relationsbip,  or  that  he  is  a  friend,  etc.  « Name 
of  incompetent,  «.  •  Or,  city  and  county,  i  State  cauaea  of  mcompe* 
tency^ 

§166.    FomL    Order  for  notice  of  hearing  of  petition  for 
gnardlapflhlp.  Incompetent  person, 

[Title  of  court] 

SNo. .1    Dept  No.  — . 
[TlUe  o(  form.1 

It  having  been  represented  to  the  conrt  by  the  verified 

petition  of  and  *  of  the  above-named  , 

that  the  said is  insane,  and  mentally  incompetent  to 

manage  his  property,  — 

It  is  ordered  by  the  conrt.  That  a  hearing  of  the  said 
petition  be  had  at  the  conrt-room  of  this  conrt,  Depart- 
ment No. thereof,  in  the  conrt-honse,*  on  the 

day  of y  19 — j  at o  ^clock  in  the  forenoon  *  of  the 

said  day,  and  that  notice  of  the  time  and  place  of  said 
hearing,  and  of  the  nature  of  said  petition,  be  given  to 

the  said not  less  than  five  days  *  before  the  day 

appointed  therefor,  as  aforesaid. 

,  Judge  of  the Court. 

Dated  — — , 


Explanatory  notea. — i  Give  file  number.  2  Relative  or  friend.  8  Name 
location  of  court-house.  4  Or,  afternoon.  6  An  order  and  notice  is 
insufficient  where  it  merely  specifies  a  day  for  hearing,  without  any 
specification  of  hour  or  place;  and  if  a  hearing  has  been  adjourned 
until  "March  3d/'  it  can  not  be  heard  on  March  2d.  If  so  heard,  and 
an  order  made,  the  order  is  premature  and  without  authority,  and 
may  be  collaterally  attacked. — McOee  t.  Hayes,  127  CaL  886,  339,  78 
Am.  St  Rep.  67,  59  Pac  767. 
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§167.    Form.     Order   appointing   guardian    of   incompetent 
person. 

[Title  of  court] 

( No. .2    Dept.  No. . 

[Title  9f  esUte  and  guardianship.]!  ^         ^^^^^  ^^  ^^^^  j 

Now  comes ,  the  petitioner  herein,  by  Mr.  , 

his  attorney,  and  proves  to  the  satisfaction  of  the  court 

that  his  petition  was  filed  herein  on  the day  of , 

19 — ;  that  thereupon  the  court  made  an  order  appointing 

the day  of ,  19 — j  as  the  time  for  hearing  the 

same,  and  directing  that  notice  of  the  time  and  place  of 
such  hearing  be  given;  that  due  notice  of  the  time  and 
place  of  the  said  hearing  was  personally  served  on  the 

said  not  less  than  five  days'  before  the  time  so 

appointed/  and  the  said appearing  in  person,'^  the 

court  thereupon  proceeds  to  the  hearing  and  examina- 
tion upon  said  petition,  and,  after  hearing  the  evidence, 
finds  that  said is  incapable  of  taking  care  of  him- 
self and  managing  his  property,*  and  tiiat  said  petition 
ought  to  be  granted. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the 
court,  That  said is  incapable  of  taMng  care  of  him- 
self, and  managing  his  property,^  and  that be  ap- 
pointed guardian  of  the  person  and  estate  of  said , 

and  that  letters  of  guardianship  be  issued  accordingly, 

upon  his  giving  bond  as  such  guardian  in  the  sum  of 

dollars  ($ )  and  taking  the  oath  required  by  law. 

,  Clerk. 

Entered ,  19—.  By ,  Deputy.® 

Explanatory  notes. — i  As,  In  the  Matter  of  the  Estate  and  Guardian- 
ship of  John  Stiles,  an  Incompetent  Person.  2  Give  file  number,  s  Or 
as  provided  by  statute.  4  If  the  matter  has  been  continued,  say:  "and 
said  hearing  having  been  regularly  postponed  to  this  time."     5  Or,  it 

being  also  shown  to  the  satisfaction  of  the  court  that  the  said is 

not  able  to  attend  in  court  at  this  hearing,  and  can  not  be  produced. 
6, 7  And  is  Insane.    8  See  note  to  S  77,  ante. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Washington— Laws  of  1917,  chapter  156,  page  703,  section  210. 
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§  168.    Powers  and  duties  of  such  guardians. 

Every  guardian  appointed,  as  provided  in  the  preced- 
ing section,  has  the  care  and  custody  of  the  person  of  his 
ward  and  the  management  of  all  his  estate,  or  the  care 
and  custody  of  the  person  of  his  ward  or  the  management 
of  all  his  estate,  according  to  the  order  of  appointment, 
until  such  guardian  is  legally  discharged,  and  he  must 
give  bond  to  such  ward  in  like  manner  and  with  like  con- 
ditions as  before  prescribed  with  respect  to  the  guardian 
of  a  minor. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1765. 

1  Guardian  to  pay  debts  out  of  ward's  estate.    See  ante,  9  105. 

Note. — The  property  of  an  incompetent  person  sball  not  be  leased  for 
a  longer  period  than  ten  years.    See  Kerr's  Cyc  Civ.  Code,  9  718. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  Identity. 
Alaska — Compiled  Laws  of  1913,  section  1729. 
Arizona — Revised  Statutes  of  1913,  paragraph  1134. 
Colorado — ^Mills's  Statutes  of  1912,  sections  7923,  7939.    Power  of 

representative  to  sell  or  mortgage  real  estate  of  incompetent,  see 

Laws  of  1916,  chapter  176,  page  503,  section  18;  amended,  Laws 

of  1917,  chapter  68,  page  214. 
Hawaii — Revised  Laws  of  1915,  section  3025. 
Idaho — Compiled  Statutes  of  1919,  section  7858. 
Kansas— General  Statutes  of  1915,  sections  6103,  6104. 
Montana — Revised  Codes  of  1907,  section  7766. 
Nevada — ^Revised  Laws  of  1912,  section  6164. 
New  Mexico — Statutes  of  1915,  section  3408;  as  amended  by  Laws 

of  1917,  chapter  62,  page  182,  relative  to  the  sale  or  conveyance 

of  a  lunatic's  real  estate. 
North  Dakota*— Compiled  Laws  of  1913,  section  8888. 
Oklahoma — Revised  Laws  of  1910,  section  6540. 
Oregon — Lord's  Oregon  Laws,  section  1321. 
South  Dakota*— Compiled  Laws  of  1913,  section  6998. 
Utah — Compiled  Laws  of  1907,  sections  3991,  4003-4008. 
Washington — Laws  of  1917,  chapter  156,  page  699,  sections  202-218. 
Wyoming — Complied  Statutes  of  1910,  section  474. 

§168.^    Ouardian  of  insane  person  may  receive  proceeds  of 
sale  of  such  party 's  interest. 

The  guardian  who  may  be  entitled  to  the  custody  and 
management  of  the  estate  of  an  insane  person,  or  other 
person  adjudged  incapable  of  conducting  his  own  affairs, 
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whose  interest  in  real  property  has  been  sold  (in  parti- 
tion proceedings),  may  receive  in  behalf  of  such  person 
his  share  of  the  proceeds  of  snch  real  property  from  the 
referees,  on  executing  with  sufficient  sureties  an  under- 
taking approved  by  a  judge  of  the  court,  that  he  will 
faithfully  discharge  the  trust  reposed  in  him,  and  will 
render  a  true  and  just  account  to  the  person  entitled  or 
to  his  legal  representative. — Kerr's  Gyc.  Code  Civ.  Proc, 
^794. 

§  168.^  Ouardian  may  consent  to  partition  without  action,  and 
execute  releases. 
The  general  guardian  of  an  infant,  and  the  guardian 
entitled  to  the  custody  and  management  of  the  estate  of 
an  insane  person,  or  other  person  adjudged  incapable 
of  conducting  his  own  affairs,  who  is  interested  in  real 
estate  held  in  joint  tenancy,  or  in  common,  or  in  any 
other  manner  so  as  to  authorize  his  being  made  a  party 
to  an  action  for  the  partition  thereof,  may  consent  to  a^ 
partition  without  action,  and  agree  upon  the  share  to  be 
set  off  to  such  infant  or  other  person  entitled,  and  may 
execute  a  release  in  his  behalf,  to  the  owners  of  the 
shares  of  the  parts  to  which  they  may  be  respectively 
entitled,  upon  an  order  of  the  court — Kerr's  Cyc.  Code 
Civ.  Proc,  §  795, 

Note. — Payment  to  guardian,  of  share  of  Infimt  sold  In  partition  pro- 
ceedings.   See  ante,  f  112. 

§169.    Form.   Notice  of  sale  of  real  estate  by  guardian  of 
incompetent  person. 

[Title  of  court] 

(No. .2    Dept.  No. . 

[Title  of  guardianship.]!  ^  j^,^j^  ^,  ^^^^ 

Notice  is  hereby  given.  That,  pursuant  to  the  order  of 

the *  court  of  the  county*  of  ,  state  of  , 

made  on  the day  of ^  19 — ,  in  the  matter  of  the 

estate  of  said ,  an  incompetent  person,  the  under- 

signedi  guardian  of  the  person  and  estate  of  said  incompe- 
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tent  person,  will  sell  at  probate  sale,  as  a  whole,  to  the 
highest  bidder,  upon  the  terms  and  conditions  hereinafter 

mentioned,  and  subject  to  confirmation  by  said  * 

court,  on  or  after  the day  of j  19 — ,  all  the  right, 

title,  interest,  and  estate  of  the  said ,  an  incompe- 
tent, being  and  undivided  one  fourth,®  in  and  to  that  cer- 
tain lot,  piece,  or  parcel  of  land  situate,  lying,  and  being 

in   the   county''   of  ,   State   of  ,   particularly 

bounded  and  described  as  foUows,  to  wit: .« 

Terms  and  conditions  of  sale:  Cash,  in  gold  coin  of 
the  United  States  of  America;  ten  (10)  per  cent  of  the 
purchase-money  to  be  paid  at  the  time  of  sale;  balance 
on  confirmation  of  sale.  Bids  or  offers  must  be  in  writ- 
ing, and  may  be  left  at  the  office  of j  attorney  for 

said  guardian,  at ,»  or  may  be  deUvered  to  said  guard- 
ian personally,  or  may  be  filed  in  the  office  of  the  clerk 
of  said  court. 

Dated ,  19—. 

,  Guardian  of  the  Person  and  Estate  of ,  an 

Incompetent  Person. 

,  Attorney  for  said  Guardian.*^ 


Explanatory  notes. — i  As,  In  the  Matter  of  the  Guardianship  of  the 
Person  and  Estate  of ,  an  Incompetent  Person.  2  Give  file  num- 
ber. 8  Title  of  court.  4  Or,  city  and  county.  6  Title  of  court  6  Or 
other  fractional  part  7  Or,  city  and  county.  8  Describe  the  land. 
0  Name  the  place,    lo  Give  address. 

§  170.    Form.  Notice  of  guardian's  sale  of  incompetent's  real 
estate  at  private  sale. 

[Title  of  court] 

(No. .1    Dept  No. , 

[TlUe  of  guardianship.]  |         [TiUe  of  form.] 

Notice  is  hereby  given.  That,  pursuant  to  the  order  of 

the ^  court  of  the  county*  of ,  state  of , 

made  on  the day  of ,  19 — j  in  the  matter  of  the 

estate  of  said  ,  an  incompetent,  the  undersigned, 

guardian  of  the  person  and  estate  *  of  said  incompetent, 
will  sell  at  private  sale,  as  a  whole,  to  the  highest  bidder, 
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upon  the  terms  and  oonditions  hereinafter  mentioned, 

and  subject  to  confirmation  by  said *  court,  on  or 

after  the day  of ,  19 — j  all  the  right,  title,  inter- 
est, and  estate  of  the  said ,  an  incompetent,  being  an 

undivided  one  fourth,®  in  and  to  that  certain  lot,  piece, 
or  parcel  of  land  situate,  lying,  and  being  in  the  county  ^ 

of ,  state  of  — ^ — y  particularly  bounded  and  described 

as  follows,  to  wit : .® 

Terms  and  conditions  of  sale :  Cash,  in  gold  coin  of  the 
United  States ;  ten  (10)  per  cent  of  the  purchase-money 
to  be  paid  at  the  time  of  the  sale ;  balance  on  confirmation 
of  sale.    Bids  or  offers  must  be  in  writing,  and  may  be 

left  at  the  oflSce  of ,  attorney  for  said  guardian,  at 

,®  or  may  be  delivered  to  said  guardian  personally, 

or  may  be  filed  in  the  oflSce  of  the  clerk  of  said  court. 

Dated ,  19—. 

,  Guardian  of  the  Person  and  Estate  *^  of ^  an 

Incompetent. 

,  Attorney  for  said  guardian.** 


Explanatory  notes. — i  Give  file  number.  2  Title  of  court  8  Or, 
city  and  county.  4  Or,  of  the  estate,  o  Title  of  court  6  Or  other 
fractional  part.  7  Or,  city  and  county.  8  Describe  the  land.  9  Name  the 
place.    10  Or  according  to  the  fact,    ii  Give  address. 

§  171.    Form.  Order  to  show  cause  why  order  of  sale  of  insane 
person's  real  estate  should  not  be  granted. 

[Title  of  court] 

rmi^t      -     *  X        ^  ^,      X.*    -.  fNo. .2    DeptNo. . 

[Title  of  estate  and  guardianship.]  i  I  ,—. . .      .  .        , 

It  satisfactorily  appearing  to  this  court  from  the  peti- 
tion this  day  presented  and  filed  by ,  the  guardian 

of  the  person  and  estate  of ,  an  insane  person,  pray- 
ing for  an  order  of  sale  of  certain  real  estate  belonging 
to  his  said  ward,  that  it  would  be  beneficial  to  said  ward 
and  his  estate  that  such  real  estate  shall  be  sold,  and  the 
moneys  applied  toward  the  construction  of  dwellings  on 
the  real  estate  belonging  to  said  ward,  — 

It  is  hereby  ordered,  That  the  next  of  kin  of  the  said 
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wardy  and  all  persons  interested  in  the  said  estate,  ap- 
pear 1»efore  this  court  on ,•  the day  of , 

19 — ,  at o  'dock  in  the  forenoon,*  at  the  court-room 

of  this  court,  at  the  court-house  ^  in  the  county  •  of , 

then  and  there  to  show  cause  why  an  order  should  not  be 
granted  for  the  sale  of  such  estate,  at  public  or  private 
sale. 

And  it  is  further  ordered.  That  a  copy  of  this  order  be 
published  at  least  once  a  week  for  three  consecutive  weeks 

before  the  said  day  of  hearing,'^  in  ,  a  newspaper 

printed  and  published  in  said  county  *  of  ^ . 

Dated ,  19 — .         ,  Judge  of  the Court. 

Explanatory  notes. — i  As,  In  the  Matter  of  the  Estate  and  Guardian- 
ship of ,  an  Insane  Person.    2  Give  file  number,    s  Day  of  week. 

4  Or,  afternoon.  0  Designate  location  of  court-house.  6  Or,  city  and 
county.    T  Or  as  directed  by  the  court.    8  Or«  city  and  county. 

§172.    Form.   Order  to  show  cause  why  order  of  sale  of  in- 
competent's real  estate  should  not  be  granted. 

[Title  of  court] 

(No. .2    DeptNo. . 

[Title  of  estate  and  guardianship.]!  I  [TiUe  of  form.] 

It  satisfactorily  appearing  from  the  verified  petition  of 
,  the  guardian  of  the  person  and  estate  of ,  also 


known  as ,  an  incompetent  person,  that  it  would  be 

beneficial  and  expedient  that  the  real  estate  belonging  to 
the  said  incompetent  should  be  sold,  — 

It  is  therefore  ordered,  That  the  next  of  kin  of  said 
incompetent,   and   all   persons   interested   in   the    said 

estate,  appear  before  this  court  on  the day  of , 

19 — ,  at  the  hour  of in  the  forenoon  *  of  said  day, 

to  show  cause,  if  any  they  can,  why  such  sale  should  not 
be  ordered. 

It  is  further  ordered.  That  a  copy  of  this  order  be  pub- 
lished at  least  once  a  week  for  three  successive  weeks 
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before  said  day  of  hearing,  in ^  a  newspaper  printed 

and  pubished  in  said  county  *  of «^,  state  of  — % 

Dated ,  19 — .         ,  Judge  of  the Court. 

Explanatory  notes. — i  As,  In  the  Matter  of  the  Estate  and  Guardian- 
ship of ,  also  known  as ,  an  Incompetent  Person.    2  Give  file 

number.    8  Or,  afternoon.    4  Or,  city  and  county. 

§  173.    Form.  Order  directing  payment  of  monthly  allowance 
for  support  of  feeble-minded. 

[Title  of  court] 

iNo. .2    Dept  No. . 
[title  of  form.] 

,  a  feeble-minded  person,  a  resident  of county, 

state  of ,  having  been  committed  to  the *  by  an 

order  duly  given  and  made  by  me  as  judge  of  the ' 

court  of  the  county  *  of ,  state  of ,  on  this 

day  of f  19 — ,  under  and  pursuant  to  the  terms  of  an 

act  of  the  legislature  of  the  state  of ,  entitled  — 


7 


It  is  ordered,  That  the  county®  of pay  to  the 

state  treasurer,  on  account  of  and  for  the  support  of  said 
person,  monthly,  the  sum  of  ten  dollars  ($10)  for  each 
month  and  part  of  a  month  that  said  person  shall  be  and 
remain  an  inmate  of  said  institution. 

Dated ,  19—. 

,  Judge  of  the •  Court  of  the County  *® 


of y  State  of 


Explanatory  notes. — lAs,  In  the  Matter  of  ,  a  Feeble-Minded 

Person.  2  Give  file  number,  s  Or,  dty  and  county.  4  Name  the  insti- 
tution; as,  California  Home  for  the  Care  and  Training  of  Feeble- 
Minded  Children.  0  Title  of  court  6  Or,  city  and  county.  ^  Give  title 
of  act  and  date  of  approval.  8  Or,  dty  and  county.  •  Title  of  court 
10  Or,  city  and  county. 


§  174.    Proceeding  for  restoration  to  capacity. 

Any  person  who  has  been  declared  insane  or  incompe- 
tent, or  the  guardian,  or  any  relative  of  such  person 
within  the  third  degree,  or  any  friend,  may  apply,  by 
petition,  to  the  superior  court  of  the  county  in  which  he 
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was  declared  insane,  to  have  the  fact  of  his  restoration 
capacity  judicially  determined.  The  petition  must  be 
verified^  and  must  state  that  such  person  is  then  sane  or 
competent. 

Pboobdube. — ^Upon  receiving  the  petition,  the  court 
must  appoint  a  day  for  a  hearing  before  the  court,  and, 
if  the  petitioner  requests  it,  must  order  an  investigation 
before  a  jury,  which  must  be  summoned  and  impaneled 
in  the  same  manner  as  juries  in  civil  actions.  The  court 
must  cause  notice  of  the  trial  to  be  given  to  the  guardian 
of  the  person  so  declared  insane  or  incompetent,  if  there 
is  a  guardian,  and  to  his  or  her  husband  or  wife,  if  there 
is  one,  and  to  his  or  her  father  or  mother,  if  living  in  the 
county.  On  the  trial,  the  guardian  or  relative  of  the 
person  so  declared  insane  or  incompetent,  and,  in  the  dis- 
cretion of  the  court,  any  other  person,  may  contest  the 
right  to  the  relief  demanded.  Witnesses  may  be  required 
to  appear  and  testify,  as  in  civil  cases,  and  may  be  called 
and  examined  by  the  court  on  its  own  motion.  If  it  is 
found  that  the  person  is  of  sound  mind,  and  capable  of 
taking  care  of  himself  and  his  property,  his  resoration  to 
capacity  must  be  adjudged,  and  the  guardianship  of 
such  person,  if  such  person  is  not  a  minor,  must  cease. — 
Kerr's  Cyc.  Code  Civ.  Proc.,%  1766. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  1135. 

Idaho — Compiled  Statutes  of  1919,  section  7859. 
Kansas — General  Statutes  of  1915,  sections  6123,  6124. 
Montana* — ^Revised  Codes  of  1907,  section  7767. 
North  Dakota — Compiled  Laws  of  1913,  section  8889. 
Oklahoma— Revised  Laws  of  1910,  section  6541. 
South  Dakota — Compiled  Laws  of  1913,  section  5999. 
Utah — Compiled  Laws  of  1907,  section  4002. 
Wyoming— CompUM  Statutes  Of  1910,  sections  478,  479. 

Probate 
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§  175.    Form.  Petition  for  judgment  ot  restoration  to  c^^acity. 

[Title  of  court] 

(  No. .2    Dept.  No. , 

[Title  of  matter.!  i  |  ^^j^,^  ^^  ^^.^  ^ 

To  the  Honorable  the Court  of  the  County  ^  of , 

State  of . 

Now  comes  ,  and  alleges,  That  he  is  ,*  and 

shows  to  this  court  that  on  the day  of ,  19 — , 

such  proceedings  w^ere  had  before  this  court  that * 

was  duly  declared  to  be  insane,  and  that was  ap- 
pointed guardian  of  the  person  and  estate  of  said ;* 

But  your  petitioner  avers  that  the  said is  now 

sane  and  competent ;  that  he  seeks  to  have  the  fact  of  his 
restoration  to  capacity  judicially  determined;  and  that 
he  is  entitled  to  have  the  question  of  his  sanity  or  insan- 
ity determined  by  a  jury. 

Your  petitioner  therefore  requests  that  this  court 
order  an  investigation,  before  a  jury,  into  the  mental 

condition  of  the  said  ,  to  the  end  that  he  may  be 

restored  to  capacity.  ,  Petitioner. 

,  Attorney  for  Petitioner. 

[Add  ordinary  verification.] 

Explanatory  notea. — i  As,  In  the  Matter  of ,  an  Alleged  Insane 

or  Incompetent  Person.  2  Give  file  number.  8  Or,  City  and  County. 
4  The  alleged  insane  or  incompetent  person,  guardian,  or  relative  of 
such  person  within  the  third  degree,  or  a  friend.  6  Name  of  alleged 
insane  or  incompetent  person.  6  Section  1766  of  the  Code  of  Civil 
Procedure  of  California  does  not  apply  to  persons  committed  to  insane 
asylums,  and  for  whom  no  guardian  has  been  appointed. — ^Kellogg  v. 
Cochran,  87  Cal.  192,  25  Pac.  677,  12  L.  k.  A.  104.  For  act  to 
provide  for  restoration  to  capacity  of  persons  adjudged  to  be  insane, 
who  have  no  guardians,  and  who  are  not  confined  at  state  hospitals 
for  the  insane,  see  Henning'a  General  Laws,  p.  533. 

§  176.    Form.  Judgment  of  restoration  to  capacity. 

[Title  of  court] 


(No. .2    Dept.  No. . 

[Title  of  matter.]!  ^  |-,j.j^l^  ^^  ,^,^^1.] 

It  being  shown  that  such  proceedings  were  had  in  this 
court  ^  on  the day  of ,  19 — ,  that was  de- 
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dared  to  be  insane,  and  that  a  guardian  was  appointed 
for  his  person  and  estate;  and  a  petition  having  been 
filed  herein,  alleging  that  said is  now  sane  and  com- 
petent, and  praying  that  a  judgment  be  rendered  restor- 
ing the  said to  capacity;  and  such  proceedings  hav- 
ing been  had  herein  that  a  jury  was,  on  the day  of 

,  19 — ,  duly  impaneled  to  determine  the  sanity  and 

capacity  of  said ;  and  said  jury,  after  hearing  the 

evidence,  having  returned  a  verdict  herein  to  the  effect 

that  said is  now  of  sound  mind,  and  fully  capable 

of  caring  for  himself  and  managing  his  property ;  — 

It  is  therefore  ordered,  adjudged,  and  decreed,  That 
the  said be,  and  he  is  hereby,  restored  to  capacity. 

Dated ,  19 — .       ^  Judge  of  the Court. 

Explanatory  notea. — i  As,  In  the  Matter  of ,  an  Alleged  Insane 

or  Incompetent  Person.  2  Give  file  number.  sOr,  before  a  Judge 
thereof. 

§177.    Definition  of  ''incompetent.'* 

The  phrase  ** incompetent/ '  ** mentally  incompetent,** 
and  ^'incapable/'  as  used  in  this  chapter,  shall  be  con- 
strued to  mean  any  person  who,  though  not  insane,  is,  by 
reason  of  old  age,  disease,  weakness  of  mind,  or  from  any 
other  cause,  unable,  unassisted,  to  properly  manage  and 
take  care  of  himself  or  his  property,  and  by  reason 
thereof  would  be  likely  to  be  deceived  or  imposed  upon 
by  artful  or  designing  persons. — Kerr's  Gyc.  Code  Civ. 
Proc,  §  1767. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1749. 
Arizona* — Revised  StatutiBS  of  1913,  paragraph  1136. 
Colorado — Laws  of  1915,  chapter  118,  page  336. 
Hawaii— Revised  Laws  of  1915,  section  3023. 
Oregon — Lord's  Oregon  Laws,  section  1342. 
Utah* — Compiled  Laws  of  1907,  section  4001. 
Wyoming — Compiled  Statutes  of  1910,  section  480. 
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§  177.^    Frocediire  for  adinfamon  of  incompetentB,  other  than 
insane  penons,  into  the  home  for  feeble-minded. 

Whenever  any  parent,  guardian,  or  other  person 
charged  with  the  support  of  an  imbecile  or  feeble-minded 
person,  or  any  idiot,  or  epileptic  who  is  not  insane,  de- 
sires him  to  be  admitted  into  the  home  for  feeble-minded, 
he  may  petition  the  superior  court  of  the  county  in  which 
he  resides,  for  an  order  admitting  such  person  to  such 
hospital;  provided,  that  any  peace  officer  may  petition 
said  court  for  an  order  admitting  such  a  person  to  such 
hospital.  The  judge  must  inquire  into  the  condition  or 
status  of  such  person,  and  if  he  finds  him  to  be  an  imbecile, 
feeble-minded  person,  idiot,  or  epileptic,  and  that  he  has 
been  a  resident  of  the  state  for  one  year  next  preceding 
the  presentation  of  the  petition,  such  judge  must  make 
an  order  that  he  be  received,  maintained,  and  educated  in 
such  hospital,  and  on  the  presentation  of  such  order  the 
superintendent  must  receive  him  therein,  if  the  hospital 
is  not  already  full,  or  the  fund  available  for  its  support 
exhausted ;  but  the  imbecile,  feeble-minded  person,  idiot, 
or  epileptic,  need  not  be  received  if,  in  the  judgment  of 
the  management  of  the  hospital  or  the  commission,  he 
is  not  a  suitable  subject  for  admission  thereto. 

Financial  condition  of  pabbnt. — The  judge  must  in- 
quire into  the  financial  condition  of  the  parent,  guardian, 
or  other  person  charged  with  the  support  of  any  such 
person,  and  if  he  finds  him  able,  in  whole  or  in  part,  to 
pay  his  expenses  at  such  hospital,  he  must  make  a  further 
order  requiring  such  parent,  guardian,  or  other  person 
charged  with  tiie  support  of  such  person  to  pay  to  the 
hospital  at  stated  periods  such  sums  as,  in  the  opinion  of 
the  judge,  are  proper  during  such  time  as  the  person  may 
remain  in  such  hospital.  This  order  may  be  enforced  by 
such  further  orders  as  the  judge  deems  necessary,  and 
may  be  varied,  altered,  or  revoked  in  his  discretion,  and 
the  board  of  managers  may,  with  the  approval  of  the 


GUARDIANS  OP  INSANE  AND  OTHER  INCOMPETENTS. 


405 


commission,  cause  the  peremptory  discharge  of  any  per- 
son who  has  been  an  inmate  or  patient  for  the  period  of 
one  month.  For  each  child  or  other  person  committed  to 
such  home  there  shall  be  paid  by  the  county  from  which 
he  is  committed  to  the  state  treasury  the  sum  of  ten 
dollars  monthly  for  and  during  each  month,  or  part  of 
month,  such  person  so  committed  remains  an  inmate  of 
the  hospital,  in  case  the  payments  herein  provided  to  be 
made  by  the  parent,  guardian,  or  other  person  charged 
with  the  support  of  any  such  person  shall  not  be  made. — 
Kerr's  Cyc.  Pol.  Code,  %  2192. 
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1.  Sanity  and  disability. 

(1)  In  sreneral 

(2)  Incompetency. 
(8)  Evidence. 

(4)  Statutory   provisions* 

2.  Jurisdiction  of  courts. 

(1)  In  sreneral. 

(2)  Probate  courts. 
(8)  County  courts. 
(4)  Superior  courts. 

8.  Appointment   of  creneral   micud- 
Ian. 

(1)  Petition  for.     Authority  of 

court. 

(2)  Notice   and  i>er8onal  pres- 

ence. 
(8)  Validity  of  notice. 
(4)  Notice  by  publication. 
(6)  Objections  to  appointment. 

(6)  Evidence   and  Jury   trial. 

(7)  Collateral  attack. 

(8)  Revocation  of  appointment 

4.  Guardian  ad  litem. 

5.  Support,  maintenance,  and  oos* 

tody. 

6.  Powers,   ris^hts,   duties,  and  lia- 

bilities of  guardians. 

(1)  In  general. 

(2)  As   to  attorneys  and  their 

fees. 
(8)  Conduct  of  ward's  business. 
(4)  Actions  by  guardian. 
(8)  Action  on  guardian's  bond. 

(6)  Duty    to    defend    action 

against  ward. 

(7)  Transfer  of  property. 
<8)  BfCect  of  ward's  death. 


7.  "Conservators"  in  Colorado. 

(1)  Api>ointment.  Notice.  Jury. 

(2)  Duties.     Investment     of 

funds. 
(8)  Exceptions  to  report.  Com- 
pensation. Removal.  Dis- 
charge. 

t.  Report,  account  and  settlement 
of  guardian.  * 

(1)  In  general. 

(2)  Collateral  attack. 

(8)  Settlement      after     ward's 
death. 

9.  Contracts   and   rights   of  insane 
persons. 

(1)  Contracts  and  wills. 

(2)  Rights  of  insane  and  incom- 

petents. 

10.  Adjudication  of  Insanity  and  Its 

effect. 

(1)  In  general. 

(2)  Presumption  and   evidence. 

11.  Restoration  to  capacity.   Termi- 

nation of  guardianship. 

(1)  Restoration  to  capacity. 

(2)  Termination    of    guardian- 

ship, generally. 
(8)  Termination    by    death    of 
ward. 

12.  Proceedings     against     insane 

persons. 

(1)  In  general. 

(2)  Sale  of  property. 

(8)  Judgment.  Execution.  Llm- 
ItaUon  of  actions. 
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18.  Api>eal  and  review. 

(1)  Right  to  appeal. 

(2)  Notice  of  appeal. 

(3)  Stay  of  proceedings. 

(4)  Power  of  guardian  pending 

appeal. 

(5)  Right     of     ward     pending 

appeaL 


(6)  Dismissal  of  appeal. 

(7)  Supplement  to  transcript* 

(8)  Review  in  general. 

(9)  Review  of  discretion. 

(10)  Review  of  evidence. 

(11)  Review  of  findings. 


1.  Sanity  and  disability. 

(1)  In  general. — If  a  person  arraigned  for  a  crime  la  capable  of 
understanding  the  nature  and  objects  of  the  proceedings  against  him; 
if  he  rightly  comprehends  his  own  condition  in  reference  to  such  pro- 
ceedings; and  can  conduct  his  defense  in  a  rational  manner, — ^he  !■» 
for  the  purpose  of  being  tried,  to  be  deemed  sane,  although  on  some 
other  subjects  his  mind  may  be  deranged  or  unsound. — In  re  Buchanan, 
129  Cal.  330,  60  L.  R.  A.  378,  61  Pac.  1120.  Sanity  frequently  ezisU 
before  a  judicial  determination  of  that  fact  has  been  had.  An  adjudi- 
cation  of  insanity  overcomes  the  presumption  that  the  party  is  sane; 
but  it  does  not  follow  that  because  there  is  no  adjudication  there 
is  no  Insanity.  A  legal  disability  may  rest  upon  a  person  of  unsound 
mind,  although  the  question  of  his  insanity  may  never  have  been 
the  subject  of  judicial  inquiry.  Thus  where  a  district  court  has  found 
that  a  person  was  incapable  of  managing  his  own  affairs,  and  that 
he  was  of  unsound  mind  at  the  time  of  the  rendition  of  a  judgment, 
such  person  is  under  disability,  within  the  meaning  of  the  statute 
of  limitations,  although  the  question  of  his  sanity  has  never  been 
adjudicated  by  the  probate  court— Lantis  v.  Davidson,  60  Kan.  389, 
66  Pac.  746,  747.  Under  a  statute  which  says,  in  effect,  that  if  any 
person  is  so  distracted  in  mind  as  to  render  him  incapable  of  safely 
and  properly  managing  his  estate,  and  a  jury  shall  so  find,  a  am- 
servator  shall  be  appointed,  absolute  insanity  is  not  the  only  teat. 
The  main  object  of  such  a  statute  is  the  protection  of  the  propenty 
of  those  mentally  afflicted.  Inquiry  must  be  made  as  to  the  extent 
of  such  mental  infirmity.  If  it  exists  in  such  a  degree,  and  is  of  such 
character,  that  the  person  so  afflicted  is,  for  that  reason,  unable  to  act 
intelligently  with  respect  to  his  business  affairs,  or  is  affected  with 
that  imbecility  of  mind,  not  strictly  insanity,  but  to  such  an  extent 
that  he  is  deprived  of  the  mental  power  to  act  in  a  proper  and  provi- 
dent manner  in  the  management  of  his  property  Interests,  the  statute 
is  satisfied.  On  the  other  hand,  although  the  mind  may  not  be  sound, 
if  there  be  capacity  to  manage,  as  the  result  of  consecutive  reasoning, 
although  the  management  might  not  be  such  as  intellectual  vigor 
and  skill  might  approve,  the  party  retaining  the  possession  of  his 
mental  faculties  to  this  extent  would  not  come  within  the  purview  of 
such  a  statute.— Shapter  v.  Pillar,  28  C!olo.  209,  63  Pac.  302,  303.  The 
business  of  maintaining  a  private  asylum  for  the  treatment  of  mild 
forms  of  insanity,  and  of  persons  afflicted  with  inebriety  and  other 
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nervous  diseases*  is  a  lawful  one,  which  can  not  be  prohibited,  either 
directly  or  indirectly.— Bx  parte  Whitwell,  98  Cal.  1,  Z,  86  Am.  St.  Rep. 
152, 19  U  R.  A.  727,  32  Pac.  870,  874. 

(2)  Incompetency. — ^A  person  may  be  mentally  incompetent,  and  yet 
not  be  a  maniac,  an  idiot,  nor  an  insane  person. — State  (ex  rel.  Carroll) 
▼.  District  Court,  60  Mont  428,  147  Pac.  612.  Alleged  fraudulent  rep- 
resentations whereby  a  person  has  apparently  been  overreached  in 
a  land  transaction  may  afford  a  cause  of  action  against  the  guilty 
party,  but  the  victim,  is  not,  merely  because  of  being  overreached, 
open  to  be  regarded  as  a  lunatic  and  given  over  to  a  guardian. — Fish 
▼.  Deaver;  In  re  Fish's  Guardianship  (Okla.),  176  Pac.  260.  The  fact 
that  a  man  76  years  of  age  desire  to  marry  is  not  sufficient  ground 
for  the  appointment  of  a  guardian  of  his  property. — ^Hogan  v.  Leeper, 
87  Okla.  666,  47  U  R.  A.  (N.  S.)  476,  188  Pac.  190.  To  justify  appoints 
ment  under  the  California  Code  of  Civil  Procedure,  sections  1763,  1764, 
It  must  appear  that  an  insane  person's  mind  is  so  affected  as  to  prevent 
comprehension  of  values  and  prudent  management  of  property. — In  re 
Cobum,  11  Cal.  App.  604,  106  Pac.  924.  Any  person,  who,  though  not 
insane,  is,  by  reason  of  old  age,  disease,  weakness  of  mind,  or  from 
any  other  cause,  unable,  unassisted,  properly  to  manage  and  take  care 
of  himself  or  his  property,  and  by  reason  thereof  would  be  likely  to  be 
deceived  or  imposed  upon  by  artful  or  designing  persons,  is,  in  con- 
templation of  section  6539,  "incompetent,"  "mentally  incompetent," 
and  "incapable." — ^Fish  v.  Deaver;  In  re  Fish's  Guardianship  (Okla.), 
176  Fac.  250,  268. 

(3)  Evidence. — The  wilful  failure  of  a  father  to  maintain  his  child, 
although  it  may  be  shown  as  one  of  the  items  of  evidence  bearing 
upon  the  question  of  his  competency,  is  not  the  same  thing  as  incom- 
petency, and  will  not  support  a  conclusion  to  that  effect. — Matter  of 
Fbrrester,  162  Cal.  493,  123  Pac.  283.  Generally  one  is  presumed  to 
be  sane,  and  the  burden  is  upon  one  asserting  the  contrary  to  prove 
it;  but  the  appointment  of  a  guardian  for  one  alleged  to  be  insane 
by  a  court  having  Jurisdiction  creates  a  presumption  of  insanity. — 
Schindler  v.  Parzoo,  52  Or.  452,  97  Pac.  757.  If  a  person  has  been 
adjudged  insane  by  courts  in  California,  Massachusetts  and  New  Tork 
successively,  after  which  a  New  Tork  court  has  adjudged  him  compe- 
tent and  restored  to  him  his  property,  theretofore  in  the  hands  of  a 
guardian,  the  latter  adjudication  raises  a  disputable  presumption  of 
sanity  which  may  be  overcome  by  evidence  submitted  to  a  Jury. — 
Estate  of  Baker,  176  Cal.  430,  168  Pac.  881.  Under  the  California  Code 
of  Civil  Procedure,  section  1870,  subdivision  10,  permitting  opinion 
of  acquaintance  as  to  sanity  of  person,  reason  for  opinion  being  given, 
person  giving  opinion  must  state  reason  on  which  it  is  based,  and 
opinion  has  no  weight  other  than  that  which  reason  brings  to  its 
support.— In  re  Cobum,  11  Cal.  App.  604,  105  Pac.  924.  It  is  error 
to  permit  witness  to  give  opinion  as  to  ability  of  person  to  manage  his 
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property,  and  aB  to  whether  he  Is  liable  to  be  imposed  upon  by  design* 
ing  parties.— In  re  Coburn,  11  Cal.  App.  604,  105  Pac.  924. 

(4)  Statutory  provisions. — The  purpose  of  the  act  of  congress  of 
January  27, 1905,  was  to  provide  a  method  for  the  trial  of  those  persons 
who  are  alleged  to  be  insane,  and  to  authorize  the  confinement  of 
such  persons  in  an  asylum  or  sanitarium  for  the  cure  of  insanity. — 
White's  Guardian  v.  Martin,  2  Alaska  471,  474.  The  statutory  pro- 
vision, found  in  Gen.  St.  1915,  §§  6128-6130,  for  the  reimbursement  of 
the  state  or  county  for  the  expense  of  caring  for  persons  adjudged 
to  be  insane,  has  no  application  to  the  case  where  a  person  charged 
with  being  insane  has  been  judicially  determined  not  so. — In  re 
Erickson,  104  Kan.  521,  180  Pac.  263.  The  Revised  Laws,  §6538  et 
seq.,  relating  to  mental  incompetents  and  the  guardianship  of  their 
persons  and  estates,  have  no  application  to  a  case  where  the  testimony 
fails  to  show  the  party  under  inquiry  to  be  essentially  deprived  of 
reasoning  faculties,  to  have  an  incapacity  of  understanding  and  an 
absence  of  discretion  In  transacting  the  ordinary  affairs  if  life.  Occa- 
sional misadventures  are  incident  to  the  careers  of  the  best  business 
men. — Fish  v.  Deaver;  In  re  Fish's  Guardianship  (Okla.),  176  Pac.  251. 
Under  the  federal  statute  relative  to  the  property  of  deceased  and  of 
orphan,  minor,  insane,  or  other  incompetent  allottees  of  the  Osage 
Tribe  of  Indians,  the  question  of  "incompetency"  Is  to  be  determined 
by  the  laws  of  the  state  of  Oklahoma;  minority  is  not  "incompetency" 
within  the  meaning  of  that  statute;  It  Is  merely  a  disability. — ^Williams 
V.  Hewitt  (Okla.),  181  Pac.  286. 

2.  Jurisdiction  of  courts. 

(1)  In  general. — In  order  that  a  court  may  have  jurisdiction  of  a 
proceeding  to  subject  the  person  and  estate  of  an  alleged  lunatic  to 
guardianship,  it  needs  only  that  the  plaintiff  have  his  complaint  allege, 
substantially  in  the  words  of  the  statute,  that  the  individual  intended 
Is  insane  or  Is  incapable  of  conducting  his  own  affairs. — ^Dickenson 
V.  Henderson,  90  Or.  408,  176  Pac.  797.  In  a  proceeding  to  appoint  a 
guardian  for  an  alleged  incompetent  person,  the  adversary  parties  are 
the  petitioner  and  the  alleged  incompetent. — ^In  re  Murphy's  Estate,  48 
Mont.  353,  875,  Ann.  Cas.  1912C,  380,  116  Pac.  1004.  In  a  proceeding 
for  the  appointment  of  a  guardian  for  a  person  alleged  to  be  incom- 
petent an  order  of  court,  reciting  that  it  appears  that  such  person  is 
Incompetent  and  that  he  has  property  in  the  county,  is  a  sufficient 
finding  of  the  ultimate  fact. — Estate  of  Schulmeyer,  171  Cal.  340,  153 
Pac.  233.  Section  912,  Alaska  Code,  applies  only  to  the  appointment 
of  guardians  of  persons  who  reside  without  the  district,  having  estates 
within  the  district  where  the  proceedings  are  instituted. — Martin  v. 
White  (Alaska),  146  Fed.  461,  76  C.  C.  A.  671,  674. 

(2)  Probate  courts. — Except  as  limited  by  the  statutes,  probate 
courts,  in  Kansas,  have  the  same  power  over  the  person  and  estate  of 
lunatics  as  that  formerly  possessed  by  courts  of  chancery  under  the 
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common  law. — Foraa  y.  Healy,  78  Kan.  633,  Si  Pac.  470.  A  probate 
court  of  Kansas  has  control  of  the  guardian  of  an  insane  person  in 
respect  to  both  the  managing  of  the  estate  and  the  settlement  of  the 
accounts  of  the  ward»  and  on  the  death  of  the  ward  the  guardian  must 
make  a  final  settlement  of  the  accounts  in  the  court — Martin  v.  Duck- 
worth, 96  Kan.  717,  163  Pac.  505.  The  probate  court  has  jurisdiction 
to  appoint  successive  guardians  for  an  insane  person,  in  case  of  resig- 
nations, without  notice  to  such  person  being  first  given. — Johnson 
v.  Gustafson,  96  Kan.  630,  152  Pac.  621.  A  probate  court  may,  without 
notice,  appoint  a  successor  to  a  guardian  for  a  lunatic,  who  has  been 
duly  adjudged  to  be  a  person  of  unsound  mind,  confined  in  the  state 
hospital,  and  discharged  therefrom  as  improved. — Ekblad  v.  Linder- 
holm,  102  Kan.  3,  169  Pac.  555.  Pending  the  action  of  the  probate 
court  of  Kansas  upon  the  presentation  by  the  guardian  of  a  deceased 
lunatic  of  his  final  account  for  approval,  it  is  not  for  the  district  court 
to  intervene  and  exercise  its  general  jurisdiction  to  investigate  ac- 
counts, find  balances,  ascertain  and  declare  defaults,  and  enfore  secur- 
ities for  unfaithful  conduct — Martin  v.  Duckworth,  96  Kan.  717,  153 
Pac.  505.  By  the  congressional  act  of  June  6,  1900,  a  probate  court  of 
Alaska  was  empowered  to  appoint  a  guardian  for  the  persons  and 
estates  of  insane  persons;  the  subsequent  act  of  January  27,  1905, 
providing  for  a  Jury  trial  and  the  confinement  of  persons  found  to  be 
insane,  had  no  relation  to  that  court's  jurisdiction  to  appoint  a  guard- 
ian for  the  person  and  estate  of  insane  persons. — White's  Guardian 
V.  Martin,  2  Alaska  471,  474.  Considering  the  county  court  when 
acting  as  ar  probate  court,  as  a  court  of  general  jurisdiction  in  respect 
to  the  matters  exclusively  committed  to  it  by  statute,  including  the 
appointment  of  a  guardian  for  an  insane  or  incompetent  person,  its 
jurisdiction  will  be  presumed  against  collateral  attack,  until  a  state  of 
facts  inconsistent  with  such  presumption  is  affirmatively  shown.  While 
such  presumption  will  not  prevail  against  contrary  facts  shown  by  the 
record,  yet  it  is  efficient  to  supply  defects  or  omissions. — Matson  v. 
Swenson,  6  S.  D.  191,  58  N.  W.  570.  The  Jurisdiction  to  appoint  a 
guardian  over  the  person  and  the  estate  of  a  lunatic  belongs  exclusively 
to  the  probate  court  of  the  county  wherein  such  lunatic  has  a  perma- 
nent residence.  The  jurisdiction  conferred  by  statute  upon  other 
probate  courts  to  inquire  into  and  adjudicate  upon  the  sanity  of  per- 
sons in  the  county  is  intended  as  a  police  regulation,  and  such  juris- 
diction ends  with  the  adjudication  and  commitment  or  discharge  of 
such  person. — Poran  v.  Healy,  73  Kan.  633,  85  Pac.  751.  The  power  of 
the  probate  court  to  appoint  a  guardian  for  an  insane  person,  under  the 
statute,  is  not  defeated  or  taken  away  by  the  fact  that  such  insane 
person  is  a  married  person.  And  in  case  the  insane  person  be  the 
wife,  there  is  no  rule  of  law  which  prefers  the  husband  as  such 
guardian,  or  forbids  the  court  to  appoint  another  person  to  be  the 
guardian,  if,  in  its  opinion,  the  husband  is  not  a  fit  person  to  dis- 
charge the  duties  of  guardianship.— Guardianship  of  Fegan,  45  Cal. 
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176,  177.  When  the  proper  petition  is  filed,  and  the  appointment  of  a 
guardian  of  the  person  and  estate  of  one  who  Is  alleged  to  be  Insane 
has  been  filed,  and  the  required  statutory  notice  given,  the  probate 
court  acquires  Jurisdiction  to  adjudicate  the  question  of  insanity,  and 
to  select  a  guardian,  whether  that  person  be  the  one  named  in  the 
petition  or  another.— Halett  v.  Patrick,  49  Cal.  590.  In  such  a  pro- 
ceeding, if  the  petitioner  is  appointed,  but  fails  to  give  the  required 
bond,  the  court  may,  in  the  same  proceeding,  appoint  another  person 
as  guardian  without  a  new  notice.  It  is  sufficient  that  notice  was 
given  of  the  original  application.— Halett  v.  Patrick,  49  GaL  590,  695. 

(3)  County  courts. — ^A  county  court  of  Oregon  is  empowered  to 
appoint  guardians  to  take  care,  custody,  and  management  of  the  estates 
of  all  insane  persons,  "and  all  who  are  incapable  of  conducting  their 
own  aftairs." — In  re  Sneddon,  76  Or.  470,  149  Pac.  527.  The  county 
courts  of  Oklahoma  have  Jurisdiction  to  appoint  guardians  for  the 
persons  and  estates  of  incompetent  full-blood  Creek  Indians. — Tarhola 
V.  Strough  (Okla.),  166  Pac.  729,  730;  Severs  v.  Strough  (Okla.),  166 
Pac.  730.  A  county  court  of  Oklahoma  has  Jurisdiction  to  approve 
a  lep.8e  of  oil  and  gas  properties  of  an  insane  person,  made  by  the 
person's  guardian,  and  its  order  so  approving,  cures  defects  in  the 
petition  therefor. — Hoyt  v.  Flxico  (Okla.),  175  Pac.  517.  It  was  in- 
tended, by  the  act  of  congress  of  April  18,  1912,  37  Stat  86,  ch.  83, 
to  confer  Jurisdiction  on  the  county  court  of  Osage  county  over  the 
estates  of  allottee  minor  Indians,  where  such  allottee  is  a  minor 
orphan,  and  over  the  property  of  deceased.  Insane,  or  other  incompe- 
tent  allottees  of  the  Osage  Tribe  of  Indians;  minority  is  not  incom- 
petency within  the  meaning  of  that  act,  which  act  is  supplementary  to 
and  amendatory  of  the  Allotment  Act,  but  is  merely  a  disability. — 
Williams  v.  Hewitt  (Okla.),  181  Pac.  286,  288. 

(4)  Superior  courts. — The  superior  court  has  more  than  probate 
Jurisdiction,  in  matters  concerning  the  settlement  of  a  guardian  of  an 
incompetent  person;  it  has  all  the  powers  of  a  court  of  equity,  and, 
where  a  guardian,  for  such  a  person,  was  appointed  upon  his  own  peti- 
tion, it  amounts  to  a  voluntary  submission  to  the  court's  Jurisdiction, 
and  the  court  may  require  the  guardian  to  account  for  all  sums  received 
by  him,  prior  to  the  guardianship,  as  well  as  for  all  received  there- 
after; it  may  also  compel  him  to  cancel  a  note  that  is  fraudulent  and 
void  as  against  the  ward. — ^In  re  Williamson,  75  Wash.  353,  359,  134 
Pac.  1066.  The  superior  court  of  California  sitting  in  probate  has  no 
Jurisdiction  to  hear  and  determine  a  disputed  claim  against  the  guard- 
ian of  an  insane  person  or  his  estate.  Hence  an  order  requiring  such 
guardian  to  pay  money  out  of  the  estate  to  the  state  hospital  for  the 
care  of  the  Insane  ward  therein  is  beyond  the  Jurisdiction  of  the  court. 
—Guardianship  of  Breslln,  135  Cal.  21,  22,  66  Pac.  962.  Under  its 
constitutional  and  statutory  powers  the  superior  court  of  the  state  of 
Washington  has  power  to  appoint  a  non-resident  the  guardian  of  such 
of  the  estate  of  an  incompetent  non-resident  as  is  within  the  state  of 
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Washington.— In  re  Sail,  69  Wash.  589,  110  Pac.  33,  140  Am.  81.  Rep. 
885.  The  superior  courts  of  the  state  of  Washington  have  Jurisdiction 
to  appoint  a  non-resident  as  guardian  of  an  incompetent,  to  protect 
such  property  rights  as  the  inconu)etent  has  within  the  state,  even 
though  the  appointment  is  applied  for  when  it  is  not  known  where 
the  incompetent  is;  a  fortiori  they  have  Jurisdiction  to  appoint  a 
resident  as  such  guardian,  and  when  the  incompetent  Is  actually 
present  In  court. — In  re  Stewart;  Heffernan  v.  Butler,  85  Wash.  190, 
147  Pac.  1153.  The  superior  courts  of  the  state  of  Washington  have  an 
Inherent  Jurisdiction  to  protect  the  estate  of  non-resident  incompetent 
persons;  and  while  it  is  generally  said  that  the  power  to  appoint 
guardians  is  purely  statutory,  the  power  in  fact  lies  in  the  sovereignty 
of  the  state,  and  the  procedure  only  is  statutory. — In  re  Sail,  59  Wash. 
539, 110  Pac.  33,  140  Am.  St.  Rep.  885. 

8.  Appointment  of  general  guardian. 

(1)  Petition  for.  Authority  of  court. — A  guardian  may  he  appointed 
for  any  one  who,  through  drunkenness  or  other  cause,  has  become 
incapable  of  managing  his  alTairs.  The  word  *'insane,"  in  statutes 
on  this  subject,  is  intended  to  cover  every  person  for  whom  a  guard- 
ian might  be  appointed  under  the  provisions  of  the  statute,  and  includes 
Idiotic  persons,  as  well  as  all  who  are  incapable  of  managing  their 
own  affairs  by  reason  of  any  unsoundness  of  mind,  due  to  what- 
ever cause.  The  Intent  of  the  law  is  to  include  all  such  persons,  to 
the  end  that  all  may  be  properly  cared  for,  and  that  their  estates  may 
not  be  squandered,  and  such  persons  thus  be  made  to  become  a  public 
charge.— In  re  Wetmore,  6  Wash.  271,  33  Pac.  615,  617.  But  the 
clerk  of  a  court,  having  no  Judicial  power,  is  not  authorized,  in 
vacation,  to  adjudge  a  person  Insane,  and  to  appoint  a  guardian  for 
him. — ^Appeal  of  Kane,  12  Mont.  197,  29  Pac.  424.  Bven  a  probate 
court  is  without  authority  to  appoint  a  guardian  of  the  person  and 
the  estate  of  an  adult,  unless  such  person  has  been  duly  adjudged 
to  be  an  idiot,  a  person  of  unsound  mind,  or  an  habitual  drunkard, 
and  Incapable  of  managing  his  or  her  affaire.  There  can  be  no  guard- 
ianship, except  for  infants,  lunatics,  and  others  under  legal  disabili- 
ties. The  probate  court  has  no  authority  to  give  one  person  the  control 
of  the  person  and  estate  of  another,  unless  it  is  specifically  conferred 
by  law.— Martin  v.  Stewart,  67  Kan.  424,  73  Pac.  107,  108.  When 
an  application  is  made  for  the  appointment  of  a  guardian  for  a  person 
who  is  alleged  to  be  mentally  Incompetent,  and  the  statute  requires 
that  the  court  must  cause  a  notice  to  be  given  to  such  incompetent, 
the  verified  petition  should  set  forth  his  residence,  in  order  that  such 
notice  may  be  given. — Coleman  v.  Cravens,  41  Wash.  1,  82  Pac.  1005, 
1006.  Where  the  residence  of  the  incompetent  is  set  forth  in  such 
petition,  and  it  appears  that  such  incompetent  Is  a  non-resident,  there 
Is  no  necessity  to  file  an  affidavit  of  non-residence. — Coleman  v. 
Cravens,  41  Wash.  1,  82  Pac.  1005,  1006.    Where  the  statute  provides 
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that  a  guardian  may  be  appointed  for  an  alleged  insane  person  on  the 
verified  petition  of  a  relative  or  friend,  a  petition  is  sufficient,  where 
it  alleges  that  petitioner  is  a  citizen,  and  a  resident  of  a  certain  county, 
and  was  the  agent  and  friend  of  such  insane  person  before  she  was 
adjudged  insane,  and  that  petitioner  has  been  requested  by  the  sons 
of  the  incompetent,  and  by  the  person  who  has  charge  of  the  incom- 
petent's affairs,  to  petition  to  be  appointed  guardian  of  the  incompe- 
tent's estate  within  the  state. — Coleman  v.  Cravens,  41  Washl  1,  82 
Pac.  1005,  1006.  Under  the  provisions  of  sections  1764  and  1765  of  the 
Code  of  Civil  Procedure  of  California,  the  guardian  of  an  insane  ward 
is  charged  with  the  care  and  custody  of  the  person  of  his  ward, 
as  well  as  the  control  and  management  of  his  estate;  it  would 
seem,  therefore,  that  the  court  is  not  authorised  to  appoint  a  guard- 
ian of  his  estate  only,  and  not  of  his  person;  and  that  the  order 
of  the  court  can  be  made  efTective  only  by  the  appointment  of 
a  guardian  of  both  the  person  and  the  estate  of  the  ward. 
The  superior  court  has  Jurisdiction  to  appoint  guardians  for  insane 
persons,  wholly  independently  of  its  jurisdiction  to  commit  to  hos- 
pitals for  the  insane,  and  the  validity  of  the  order  appointing  a 
guardian  depends  in  no  manner  upon  the  validity  of  the  previous 
adjudication  of  insanity,  where  no  fraud  or  conspiracy  is  charged. 
Hence,  in  an  action  which  involves  the  validity  of  an  order  for  defen- 
dant's guardian  to  sell  his  land,  it  Is  improper  to  consider  the  previous 
adjudication  of  insanity. — Donaldson  v.  Winningham,  48  Wash.  374,  125 
Am.  8t  Rep.  937,  93  Pac.  534,  535.  Where  the  hearing  of  a  petition 
for  the  appointment  of  a  guardian  for  an  Incompetent  person  is 
adjourned  to  a  day  certain,  the  court  has  no  power  to  hear  it  on  an 
earlier  day.— McGee  v.  Hayes,  127  Cal.  336,  78  Am.  8t  Rep.  57,  69 
Pac.  767.  An  allegation  in  a  petition  for  the  appointment  of  a  guardian 
of  an  incompetent  person  to  the  effect  that  he  "is  unable,  unassisted 
to  properly  manage  and  take  care  of  his  said  property  and  by  reason 
thereof  is  likely  to  be  deceived  and  imposed  upon  by  artful  and  design- 
ing persons  and  is  mentally  incompetent  to  manage  his  said  estate; 
that  he  is  by  reason  of  old  age  and  physical  disability  and  weakness 
of  mind,  unable  to  take  care  of  himself  and  manage  his  property," 
together  with  findings  that  he  is  "unable  to  properly  manage  or  take 
care  of  himself  and  his  property,"  are  sufficient  to  justify  the  appoint- 
ment of  a  guardian. — Guardianship  of  Cobum,  165  CaL  202,  131  Pac. 
352.  Where  a  petition  for  the  guardianship  of  an  alleged  incompetent 
and  the  findings  contain  everything  necessary  to  justify  the  appoint- 
ment, it  is  not  material  whether  section  1767  of  the  Code  of  Civil 
Procedure  of  California  defining  an  incompetent  person  is  constitu- 
tional.—In  re  Coburn,  165  Cal.  202,  131  Pac.  352.  While,  in  consider- 
ing the  sufficiency  of  the  petition  and  findings  in  proceedings  for  the 
appointment  of  a  guardian  of  an  incompetent,  it  Is  not  necessary  to 
rely  upon  section  1767  of  the  Code  of  Civil  Procedure  of  California, 
still  a  decision  upon  the  validity  of  that  section  is  proper  and  useful 
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as  a  means  toward  ascertaining  what,  under  the  law,  constitutes  incom- 
petency sufflcfenf  to  authorize  the  appointment  of  a  guardian. — In  re 
Coburn,  165  Gal.  202,  131  Pac.  352.  The  California  statute  defining 
mental  incompetency  is  a  valid  enactment,  and  there  is  no  occasion 
to  go  beyond  its  terms  to  learn  what  condition  will  justify  the  appoint- 
ment of  a  guardian.— In  re  Cobum,  165  Cal.  202,  131  Pac.  362.  The 
inability  defined  by  statute  means  a  mental  rather  than  a  physical 
inability,  and  it  is  immaterial  how  such  inability  has  been  produced. 
It  may  have  resulted  from  old  age,  disease,  or  any  other  cause. — ^In  re 
Cobum,  165  Gal.  202,  131  Pac.  352.  A  court  may  select  any  proper 
person  to  act  as  a  guardian  for  an  incompetent,  even  a  stranger. 
It  need  not  appoint  his  wife.^In  re  Cobum,  165  Cal.  202,  131  Pac.  352. 
In.  appointing  a  guardian  for  an  incompetent,  a  court  is  not  required 
to  give  any  weight  to  his  preference. — In  re  Cobum,  165  Cal.  202,  131 
Pac.  352.  A  woman,  81  years  old,  though  somewhat  feeble  physically, 
absent  minded,  and  forgetful,  should  not  have  her  person  and  prop- 
erty placed  under  guardianship  on  the  petition  of  one  child  merely 
because  otherwise  another  child  may  possibly  influence  her  in  his 
own  favor. — Dickenson  v.  Henderson,  90  Or.  408,  176  Pac.  797.  To 
satisfy  the  statute  whereby,  in  proceedings  for  the  appointment  of  a 
guardian  of  an  incompetent,  the  petition  may  be  made  by  "any 
relative  or  friend,"  It  is  not  necessary  for  the  court  to  inquire  into 
whether  the  person  petitioning  as  a  friend  is  such  within  the  full 
me'aning  of  the  term,  provided  he  seems  to  have  an  Interest  sufficient 
to  Justify  his  making  the  application. — Estate  of  Schulmeyer,  171  Gal. 
340,  153  Pac.  233.  Under  the  statutes,  it  is  proper  to  appoint  a  guard- 
ian for  a  person  alleged  to  be  incompetent  when  it  appears  that  such 
person  is  for  any  reason  mentally  unable,  unassisted,  properly  to 
manage  and  to  take  care  of  himself  or  of  his  property,  and  by  reason 
thereof  would  be  likely  to  be  deceived  or  Imposed  upon  by  artful  or 
designing  persons. — Estate  of  Schulmeyer,  171  Cal.  340,  153  Pac.  233. 
The  proceedings  for  the  appointment  of  a  guardian  for  an  insane  per- 
son are  not  controlled  by  the  statute  regulating  the  proceedings  for 
appointing  a  guardian  for  a  minor,  but  by  one  specifically  directed 
to  the  purpose. — ^In  re  Espinosa's  Estate  and  Guardianship,  —  Cal.  — ; 
175  Pac.  896.  The  matter  of  the  appointment  of  a  guardian  for  the 
person  and  estate  of  an  insane  person  is  peculiarly  within  the  equi- 
table jurisdiction  of  the  probate  court;  it  is  a  proceeding  for  his  benefit 
and  for  the  protection  of  his  estate. — White's  Guardian  y.  Martin,  2 
Alaska  471,  475. 

REFERENCES. 

A  corporation  may  act  as  executor  or  guardian.  See  Henning's 
General  Laws  of  California^  page  169. 

(2)  Notice  and  personal  presence. — ^In  the  absence  of  statutory 
requirements,  no  notice  is  necessary  to  confer  authority  upon  a  pro- 
bate court  to  appoint  a  guardian,  either  for  a  minor,  or  a  lunatic  who 
has  been  adjudged  to  be  a  person  of  unsound  mind. — Foran  Y.  Healy, 
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73  Kan.  638,  86  Pac.  470.  The  appointment  of  a  guardian  for  a 
person  who  has  been  adjudged  insane  by  the  county  court  is  valid, 
though  not  made  upon  a  verified  petition  and  on  notice  to  such  person. 
— Sprigg  V.  Stump,  7  Saw.  280,  8  Fed.  207.  In  a  proceeding  for  the 
appointment  of  a  guardian  for  an  incompetent  person,  it  is  not  suffi- 
cient that  the  alleged  incompetent  is  merely  cited  to  appear,  but 
he  must  be  actually  present,  in  order  to  give  the  court  Jurisdiction, 
where  process  has  been  served  upon  him,  unless  some  reason  is  shown 
for  his  failure  to  be  present  at  the  time. — In  re  Wetmore,  6  Wash. 
271,  33  Pac.  615.  Under  the  statute  of  Washington,  the  service  of 
notice  of  the  application  for  the  appointment  of  a  guardian  for  a 
person  alleged  to  be  insane,  and  upon*  a  person  having  the  care, 
custody,  and  control  of  such  insane  person,  is  Jurisdictional,  and  if 
no  such  notice  was  served,  all  subsequent  proceedings  are  null  and 
void. — Donaldson  v.  Winningham,  48  Wash.  374,  125  Am.  8t  Rep.  937, 
93  Pac.  534,  535.  Where  the  statute  provides  that  notice  of  applica- 
tion for  the  appointment  of  a  guardian  for  an  incompetent  person 
must  be  served  on  such  incompetent  person,  and  on  the  person  having 
the  care,  custody,  and  control  of  such  incompetent  person,  and  that 
the  person  for  whom  a  guardian  is  sought  must  be  present  at  the 
hearing,  if  able  to  attend,  the  former  of  these  requirements,  at  least, 
is  Jurisdictional.  A  proceeding  for  the  appointment  of  a  guardian  is 
statutory,  and  the  requirement  that  notice  shall  be  given  is  manda- 
tory. Ordinarily,  the  notice  to  be  served  on  the  incompetent  person 
is  of  far  less  importance  than  the  notice  required  to  be  served  on  the 
person  having  the  care,  custody,  and  control.  The  incompetent  person 
may  be  so  far  bereft  of  reason  that  the  notice  served  on  him  is  little 
more  than  a  formality;  whereas  the  law  presumes  that  those  having 
the  care,  custody,  and  control  of  such  person  have  at  least  sufficient 
interest  in  his  welfare  to  see  that  his  legal  rights  are  protected.  The 
record  should  therefore  show  that  the  required  notice  was  served,  or 
that  there  was  no  person  upon  whom  service  could  be  made,  and  that 
the  person  for  whom  the  guardian  is  sought  was  present  at  the  hearing 
or  was  unable  to  attend. — State  v.  Superior  Court,  41  Wash.  450,  83 
Pac.  726,  727.  Nd  one  can  be  deprived  of  his  personal  rights,  and 
of  his  right  to  property,  by  an  adjudication  that  he  is  insane,  and  the 
appointment  of  a  guardian  for  his  person  and  property,  unless  he  has 
had  reasonable  notice  of  the  proceedings  and  an  opportunity  to  be 
heard. — Estate  of  Brash,  15  Haw.  372,  375.  Service  of  notice  of  an 
application  to  appoint  a  guardian  for  an  insane  person  is  sufficient 
when  made  upon  him  and  the  person  having  him  in  charge  at  an  asy- 
lum.— Donaldson  v.  Winningham,  62  Wash.  212,  113  Pac.  286.  The  court 
has  no  Jurisdiction  to  appoint  a  guardian  ad  litem  for  an  incompetent 
defendant  until  he  has  been  brought  into  court  by  personal  service  of 
summons.— State  v.  District  Court,  38  Mont.  166,  129  Am.  St  Rep.  636, 
85  L.  R.  A.  (N.  S.)  1098,  99  Pac.  293.  The  notice  to  the  incompetent 
requLiid  by  section  1563  of  the  California  Code  of  Civil  Procedure 


GUARDIANS  OF  INSANE  AND  OTHER  INCOMPETENTS.  415 

applies  only  to  an  oricrinal  appointment  of  a  guardian  thereunder,  and 
has  no  application  to  a  petition  to  remoYe  a  guardian  under  section 
1801  of  that  code,  which  empowers  the  court  to  appoint  another  person 
In  the  place  of  the  removed  guardian,  and  provides  for  no  notice  to 
the  incompetent  person. — Guardianship  of  Tilton,  15  Cal.  App.  244,  114 
Pac.  594.  Where,  by  the  order  of  the  court,  the  incompetent  was  pres- 
ent at  the  hearing,  the  court  was  Justified  in  questioning  her  to  ascer- 
tain her  mental  condition,  and  was  Justified,  if  he  found  her  mentally 
capable  of  aiding  his  judgment,  to  act  according  to  her  wishes  to  have 
the  petitioner  appointed  as  guardian,  though  presumptively  the  court 
acted  on  its  Judgment  in  making  such  appointment,  and  did  not  make 
it  merely  on  the  nomination  and  request  of  the  incompetent  alone. — 
Guardianship  of  Tilton,  15  Cal.  App.  244,  114  Pac.  594.  Section  896, 
Alaska  Code,  providing  for  notice  of  the  appointment  of  a  guardian 
for  an  insane  or  incompetent  person,  contemplates  personal  notice,  and 
public  notice  of  the  time  and  place  of  the  hearing  given  by  publishing 
in  a  newspaper  and  by  posting  in  three  public  places  is  not  the  notice 
the  statute  requires. — Martin  y.  White  (Alaska),  146  Fed.  461,  76 
C.  C.  A.  671,  675. 

(3)  Validity  of  notice. — ^Where  the  statute  requires  the  personal 
presence  of  the  incompetent,  if  it  can  be  had,  as  well  as  that  notice  of 
the  hearing  of  the  petition  be  given  him,  notice  must  be  given  to  such 
person  of  the  time  and  place  of  the  hearing,  but  the  personal  presence 
of  such  person  on  the  hearing,  and  his  request  that  the  petition  be 
granted,  do  not  cure  fatal  defects  in  the  notice  of  the  hearing  served  on 
him.  A  copy  of  an  order  made  on  the  filing  of  the  petition  fixing  a 
certain  day  "as  the  time  for  the  hearing,'*  without  specifying  the  hour 
or  place,  and  directing  the  notice  to  be  given  of  the  time  and  place  of 
the  hearing,  is  not  a  sufQcient  notice  of  the  hearing. — McGee  v.  Hayes, 
127  Cal.  336,  78  Am.  St.  Rep.  57,  59  Pac.  767.  Under  the  statute  of 
South  Dakota,  a  notice  purporting  to  issue  from  the  court  under  its  seal, 
and  signed  by  the  clerk,  is  a  good  notice,  whether  proceeding  firom  the 
judge  or  from  the  court,  where  the  powers  conferred  upon  the  probate 
judge  in  relation  to  guardians  and  wards  may  be  exercised  by  him  at 
chambers,  or  as  the  act  of  the  probate  court — Matson  v.  Swenson, 
5  S.  D.  191,  58  N.  W.  570.  Where  the  court  is  required  by  statute, 
before  appointing  a  guardian  of  an  insane  person,  to  give  notice  to 
all  persons  interested,  in  such  manner  as  the  court  shall  order,  by 
publication  or  otherwise,  the  court  must  specify  the  notice  in  its  order, 
and  require  it  to  be  given  by  publication  in  a  newspaper,  by  posting. 
Or  by  personal  service,  and  state  therein  whether  it  shall  be  published 
in  a  newspaper  or  be  posted,  or  both,  or  whether  personal  service  shall 
be  made;  and,  in  either  case,  to  state  how  long,  and,  if  by  posting, 
where,  and  in  how  many  places.  An  order  of  the  probate  court  which 
merely  names  the  time  and  .place  for  the  hearing  of  an  application  for 
the  appointment  of  a  guardian,  and  then  directs  the  clerk  to  cause 
publication  thereof  to  be  given,  "as  prescribed  by  law/'  that  all  per- 
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sons  interested  may  appear  and  oppose  the  petition,  is  fatally  defective, 
because  it  simply  directs  the  clerk  to  cause  notice  thereof  to  be  gives 
"as  prescribed  by  law."  The  court  is  not  authorized  to  intrust  to  the 
clerk  what  would  be  due  notice  "as  prescribed  by  law";  the  clerk's 
notice  in  pursuance  of  such  order  is  of  no  effect;  and  the  order  appoint- 
ing a  guardian  upon  such  notice  is  void. — Mosby  v.  Glsbom,  17  Utah 
257,  54  Pac.  121,  127.  A  citation  to  an  incompetent  to  attend  the  hear- 
ing,  on  motion  to  have  a  guardian  of  his  person  and  estate  appointed, 
satisfies,  as  to  form,  the  statute  appropriate  to  the  proceeding,  if  it 
designates  the  time  and  place  for  the  person  named  therein  to  appear 
and  show  cause  why  the  proposed  person  or  some  other  fit  one  should 
not  be  appointed  guardian  according  to  the  petition  on  file. — In  re 
Espinosa's  Estate  and  Guardianship,  —  Cal.  — ;  175  Pac.  896.  In 
counting  the  five  days,  in  respect  to  the  citation  required,  by  the 
California  Code  of  Civil  Procedure,  to  be  served  upon  an  alleged  in- 
competent, preliminary  to  the  appointment  of  a  guardian  of  his  person 
and  estate,  it  is  not  necessary  to  exclude  the  days  both  of  the  service 
and  the  hearing. — In  re  Espinosa's  Estate  and  Guardianship^  —  Cal. 
— ;  175  Pac.  896. 

REFERENCES. 

Lunacy  proceedings;  necessity  of  notice. — See  note  28  U  R.  A. 
737-744. 

(4)  Notice  by  publication. — ^Under  a  statute  providing  that  when  an 
incompetent,  having  property  in  this  state  for  whom  a  guardian  is 
sought  to  be  appointed,  resides  out  of  the  state,  the  service  of  notice 
shall  be  against  the  insane  person  by  publication,  the  only  notice 
required  where  the  incompetent  is  a  non-resident  is  the  notice  by 
publication.—Coleman  v.  Cravens,  41  Wash.  1,  82  Pac,  1005,  1006. 

(5)  Objections  to  appointment — The  holder  of  an  oil  and  gas  lease, 
by  assignment  from  the  lessee  of  an  insane  person,  can  not  object  to 
the  appointment  of  a  guardian  for  the  person  and  estate  of  the  lessor, 
inasmuch  aa  the  proceedings  have  relation  to  the  condition  of  the  per- 
son at  the  time  thereof  and  not  previously. — ^In  re  Fixico  (Okla.),  175 
Pac.  616. 

(6)  Evidence  and  Jury  trial. — One  petitioning  for  the  appointment  of 
a  guardian  of  another's  person  and  estate  must  offer  satisfactory  proof 
of  incompetency  on  the  part  of  such  other  individual. — Dickenson  v. 
Henderson,  90  Or.  408,  176  Pac.  797.  In  order  to  justify  the  appoint- 
ment of  a  guardian  of  an  alleged  incompetent  person,  under  the  pro- 
visions of  sections  1763  and  1764  of  the  California  Code  of  Civil 
Procedure,  the  court  must  find  the  person  for  whom  the  guardian  is 
appointed  mentally  incompetent  to  take  care  of  himself  and  to  manage 
his  property.  The  evidence  must  show  that  his  mind  is  so  far  gone, 
and  so  weak  and  feeble,  that  he  does  not  realize  and  comprehend  the 
value  and  prudent  management  of  his  property,  and  is  not  sufficiently 
normal  to  care  for  it  in  the  usual  acceptation  of  that  term. — Guardian- 
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ship  of  Coburn^  11  Cal.  App.  604,  105  Pac.  924.  It  is  not  necesflary,  in 
order  to  warrant  the  appointment  of  a  guardian  of  a  person  mentally 
incapable  of  taking  care  of  his  property,  that  he  should  also  be  unable 
to  take  care  of  his  person. — ^In  re  Cobum,  165  Cal.  202,  131  Pac.  352. 
To  make  out  a  proper  case  for  appointing  a  guardian  for  the  estate  of 
a  person  alleged  to  be  of  unsound  mind,  it  is  not  necessary  to  show 
that  such  person  is  an  idiot  or  lunatic,  in  the  strict  sense  of  those 
terms,  but  only  that  by  reason  of  a  lack  of  mental  balance  he  is  unable 
to  manage  his  business  affairs. — ^In  re  Guardianship  of  Bayer's  Estate, 
101  Wash.  694,  172  Pac.  842.  On  a  petition  by  a  stranger  that  a  guard- 
ian be  appointed  of  the  estate  of  an  insane  person  Incarcerated  in  the 
state  asylum  and  suggesting  a  third  person  as  fit  and  proper  for  the 
office,  a  brother  of  the  insane  contested  the  petition  and  suggested 
himself  for  guardian  if  one  was  to  be  appointed,  the  evidence  showed 
that  there  had  been  a  misappropriation  of  some  part  of  the  insane's 
property  and  that  it  was  not  likely  to  be  returned  if  the  brother  were 
appointed,  the  original  nominee  was  appointed  in  preference  to  the 
brother. — In  re  Martenson,  77  Wash.  36,  137  Pac.  340.  A  non-expert 
witness  may,  in  proceedings  for  the  appointment  of  a  guardian  for  an 
incompetent  person,  testify  to  having  noticed  such  person's  "inability 
to  take  care  of  himself,"  provided  the  witness  goes  on  to  stete  the 
facts  that  served  as  notice. — Estate  of  Schulmeyer,  171  Gal.  340,  153 
Pac.  233.  In  proceedings  for  the  appointment  of  a  guardian  for  an 
alleged  incompetent,  the  petitioner  may  be  asked  on  cross-examination 
how  much  money  he  has  spent  in  the  proceedings. — ^In  re  Cobum,  165 
Cal.  202,  131  Pac.  352.  On  an  application  for  the  appointment  of  a 
guardian,  the  alleged  incompetent  may  himself  be  called  as  a  witness 
and  examined. — In  re  Cobum,  165  Cal.  202,  131  Pac.  352.  An  applica- 
tion to  reopen  a  guardianship  case  for  the  introduction  of  further  evi- 
dence is  addressed  to  the  discretion  of  the  court. — ^In  re  Coburn,  165 
Cal.  202,  131  Pac.  352.  The  constitution  does  not  guarantee  the  right 
of  trial  by  Jury  in  proceedings  for  the  appointment  of  a  guardian  for  an 
incompetent — ^In  re  Cobum,  165  Cal.  202,  131  Pac.  852. 

(7)  Collateral  attack. — In  proceedings  for  the  appointment  of  a 
guardian  for  an  incompetent  person,  entertained  and  acted  upon  by 
the  county  court,  resulting  in  such  appointment,  that  appointment 
will  not  be  held  invalid  on  collateral  attack  because  the  written  petition 
was  formally  addressed  to  the  judge  instead  of  to  the  court. — Matson 
V.  Swenson,  5  S.  D.  191,  58  N.  W.  670.  In  a  collateral  attack  by  a 
stranger,  it  is  not  a  fatal  objection  to  the  validity  of  the  appointment 
of  a  guardian  for  an  incompetent  person  that  five  days,  as  required  by 
statute,  did  not  intervene  between  the  service  of  the  notice  and  the 
hearing;  and,  in  the  absence  of  any  showing  to  the  contrary,  it  will 
be  presumed  that  full  statutory  notice  was  waived. — Matson  v.  Swen- 
son, 5  S.  D.  191,  58  N.  W.  670.  Letters  of  guardianship  of  a  lunatic, 
or  an  order  appointing  a  guardian  for  one  alleged  to  be  incompetent 
to  manage  his  afTairs,  issued  by  the  probate  court,  can  not  be  attacked 
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in  a  collateral  proceeding,  wbere  issued  by  a  court  of  competent  Juris- 
diction.—Warner  y.  Wilson,  4  Cal.  310;  Isaacs  v.  Jones,  121  Cal.  257, 
63  Pac.  793,  794,  1101.  But  where  the  proceedings  disclose  all  the 
steps  taken  to  confer  Jurisdiction,  from  which  it  clearly  appears  on  the 
face  of  the  record  that  the  court  was  without  Jurisdiction  to  make  an 
order  appointing  a  guardian  for  an  incompetent  person,  such  order  can 
be  collaterally  attacked.— McGee  v.  Hayes,  127  Cal.  336.  78  Am.  8t  Rep. 
57,  59  Pac.  767,  768. 

REFERENCES. 

Collateral  attack  on  lunacy  proceedings  for  want  of  notice  to  the 
lunatic— See  note  12  L.  R.  A.  (N.  S.)  895,  896. 

(8)  Revocation  of  appointment — The  petition  is  not  required  to  set 
forth  the  next  of  kin,  in  order  that  the  citation  may  be  served  upon 
them.  The  statute  only  contemplates  the  service  of  the  citation  under 
a  petition  to  revoke  letters  of  guardianship  upon  the  guardian  sought 
to  be  removed  and  dees  not  contemplate  service  thereof  upon  the 
next  of  kin. — Guardianship  of  Tilton,  15  Cal.  App.  244,  114  Pac.  594. 
The  averment  in  the  petition  to  revoke  the  letters  of  guardianship  and 
to  appoint  petitioner  as  such  guardian,  as  to  the  friendly  relation  of 
the  petitioner  to  the  incompetent,  and  also  to  her  deceased  husband 
for  many  years,  is  sufficient  to  set  forth  the  qualification  of  the  peti- 
tioner to  appear  as  the  friend  of  the  alleged  incompetent. — Guardian- 
ship of  Tilton,  15  Cal.  App.  244,  114  Pac.  594.  In  proceedings  to  revoke 
letters  of  guardianship,  the  petition  is  not  subjected  to  the  tests  given 
to  complaints  in  actions  at  law;  but  the  petition  is  sufficient,  where  its 
statements  fully  inform  the  court  as  to  why  it  should  interfere  for  the 
protection  of  the  incompetent,  and  authorized  the  court  to  inquire, 
from  its  averments,  whether  the  guardian  had  abused  her  trust,  or  was 
guilty  of  continued  failure  to  perform  her  duties,  or  had  an  interest 
adverse  to  the  faithful  performance  of  her  duties,  or  was  unsuitable  to 
act,  or  had  mismanaged  or  wasted  the  estate. — Guardianship  of  Tilton, 
15  Cal.  App.  244,  114  Pac.  594. 

4.  Guardian  ad  litem. — ^Where  a  person  has  an  interest  in  the  matter 
in  litigation,  and  also  an  interest  in  the  success  of  the  defendant,  the 
court  is  authorized  to  permit  such  person  to  become  a  party  to  the 
action;  and  if  such  party  at  the  time  is  insane,  he  can  appear  only  by  a 
general  guardian  or  a  guardian  ad  litem,  and  the  court  is  authorized  to 
appoint  a  guardian  ad  litem  for  him  before  the  filing  of  his  complaint  in 
intervention. — Security  Loan  ft  Trust  Co.  v.  Kaufman,  108  Cal.  214,  41 
Pac.  466,  469.  An  incompetent  whether  plaintiff  or  defendant  must  ap- 
pear either  by  his  general  guardian,  or,  in  case  he  has  none  or  the 
guardian  fails  or  refuses  to  appear,  by  a  guardian  ad  litem  appointed 
by  the  court  upon  the  application  of  a  friend  or  relative  or  by  one  of 
the  parties  to  the  action.  In  all  cases  where  the  incompetent  is  plain- 
tifr  the  application  should  be  by  a  relative  or  friend. — State  v.  District 
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Court,  88  Mont  166,  129  Am.  St.  Rep.  686,  86  U  R.  A.  (N.  S.)  1098,  99 
Pac.  294. 

5.  Support,  maintenance,  and  euatody. — The  property  of  an  incom- 
petent person  may  be  used  for  his  maintenance  and  the  payment  of  his 
debts;  and  the  guardian  may  be  authorized  to  sell  any  part  of  the 
incompetent's  real  property  for  such  purpose  when  the  income  of  the 
estate  under  guardianship  is  insufQcient  to  maintain  his  ward. — Guard- 
ianship of  Hayden,  1  Cal.  App.  75,  81  Pac.  668.  Where  the  amounts 
allowed  a  guardian  for  board  and  lodging  furnished  and  personal  ser- 
vices rendered  by  him  to  the  incompetent  are  sufficient,  and  even 
liberal,  such  allowance  will  not  be  increased,  although  there  is  uncon- 
tradicted testimony  of  witnesses  that,  in  their  opinions,  a  larger  amount 
should  be  allowed.  In  these  matters  much  must  be  left  to  the  discre* 
tlon  of  the  court — Estate  of  Averill,  6  Cal.  Unrep.  774,  66  Pac.  14. 

REFERENCES. 

See  note,  "Commitment  and  discharge  of  insane  persons,"  following 
section  214,  post  Power  of  guardian  to  manage  estate,  maintain  ward, 
and  to  sell  real  estate. — See  ante,  S  108. 

6.  Powers,  rights,  duties,  and  liabilities  of  guardian. 

(1)  in  general. — Neither  the  guardians  nor  the  courts  having  Juris- 
diction over  the  estates  of  incompetent  persons  have  power  to  bind 
the  person  or  estate  of  such  persons,  unless  expressly  authorized  to 
do  so  by  law. — Andrus  v.  Blazzard,  23  Utah  233,  54  L.  R.  A.  364,  63  Pac. 
888,  890.  The  guardian  of  an  insane  ward  is  not  authorized  to  mort- 
gage the  real  property  of  his  ward  for  the  purpose  of  paying  debts,  and 
the  guardian  who  so  acts  binds  himself,  and  not  the  ward. — Andrus  v. 
Blazzard,  23  Utah  233,  54  L.  R.  A.  354,  63  Pac.  888,  891.  A  guardian  is 
an  officer  of  the  court  and  subject  to  its  directions. — In  re  Allard,  49 
Mont.  219,  141  Pac.  663.  A  guardian  or  other  trustee  has  no  moral 
or  legal  right  to  mingle  trust  funds  with  his  own  private  property,  or  to 
profit  by  the  use  of  the  funds  belonging  to  the  cestui  que  trust,  and  any 
trustee  who  attempts  to  do  so  should  be  summarily  removed. — In  re 
Allard,  49  Mont  219,  141  Pac.  665.  It  is  not  within  the  discretion  of 
the  guardian  of  an  insane  person  to  ratify  and  affirm  the  validity  of 
a  mortgage  given  by  his  ward  while  insane,  but  he  is  bound  at  his 
peril  to  disaffirm  and  avoid  it — ^Bowman  v.  Wade,  54  Or.  347,  103 
Pac.  76.  An  order  appointing  a  guardian  of  the  person  and  estate  of 
an  incompetent  person  is  not  separable,  so  that  the  guardian  may  be 
deprived  of  the  custody  of  the  person  while  continuing  to  exercise 
control  of  the  estate. — State  (ex  rel.  Carroll)  v.  District  Court,  50  Mont 
428,  147  Pac.  612.  In  a  case  where  a  passenger  elevator,  in  a  building 
owned  by  an  insane  person,  and  operated  for  such  person  by  a  guard- 
ian of  the  person  and  estate,  has  fallen,  by  reason  of  the  breaking  of 
a  rope,  and  injured  a  passenger,  the  latter  can  not  make  the  guardian 
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liable  unlesfl  his  individual  negligence  ia  shown. — Campbell  y.  Brad- 
bury, —  Cal.  — ;  17$  Pac.  686. 

REFERENCES. 

Power  and  authority  of  guardian  of  insane  person. — See  note  1 
L.  R.  A.  270.  Power  of  guardian  or  committee  to  bind  incompetent 
person  or  his  estate  by  contract— See  note  8  L.  R.  A.  (N.  S.)  436,  437. 
Powers  and  duties  of  guardian  of  minor. — See  ante»  S  84.  Guardian 
of  insane  person  or  other  incompetent  may  receiYe  proceeds  of  sale» 
in  partition  proceedings,  of  such  party's  interest. — See  post,  S  168.1 

(2)  As  to  attorneys  and  their  fees. — Although  the  statute  makes  pro- 
vision for  the  allowance  and  payment  of  claims  against  the  estate  of  an 
incompetent  person  by  the  guardian,  such  guardian,  appointed  for  an 
incompetent,  who  was  indebted  to  his  attorney  for  fees  at  time  of 
such  appointment,  has  no  power  to  pay  such  fees  to  the  attorney  out 
of  the  funds  of  the  incompetent's  estate  before  the  attorney's  claim 
has  been  allowed  by  the  court. — State  v.  District  Court,  30  Mont.  8, 
75  Pac.  616.  The  appointment  of  a  guardian  for  a  client,  who  has 
become  insane,  and  who,  at  the  time  of  such  insanity,  is  indebted  to 
his  attorney,  who  has  charge  of  his  interests,  does  not  devest  the 
attorney  of  any  lien  or  security  which  he  had  at  the  time  to  secure  pay- 
ment of  Ws  fees. — State  v.  District  Court,  30  Mont.  8,  76  Pac.  516,  517. 
Under  a  statute  providing  that  an  attorney  in  an  action  may  be  changed 
on  the  order  of  the  court  on  the  application  of  either  client  or  attorney, 
after  notice  from  one  to  the  other,  the  guardian  of  an  incompetent 
person  is  absolutely  entitled  to  have  a  different  attorney  substituted 
to  represent  him,  instead  of  the  firm  which  had  represented  the  incom- 
petent before  the  guardian's  appointment;  and  this  right  is  not  affected 
by  the  fact  that  the  fees  to  such  firm  have  not  been  paid. — State  v. 
District  Court,  30  Mont.  8,  75  Pac.  516,  517.  An  attorney  employed  by  a 
guardian  ad  litem  of  a  minor,  to  prosecute  an  action  pending  in  the 
superior  court  on  behalf  of  the  minor,  and  whose  fee  for  his  services 
had  never  been  fixed  by  the  court  having  Jurisdiction  of  the  action,  can 
not  maintain  a  writ  of  review  to  annul  the  order  of  another  department 
of  the  superior  coiurt,  made  in  the  guardianship  proceedings  of  the 
estate  of  such  minor,  fixing  his  fee  for  such  services. — Lund  v.  Superior 
Court,  159  Cal.  439,  114  Pac.  669.  Employment  of  special  counsel  by  a 
guardian  to  defend  him  in  the  matter  of  proceedings  for  his  removal 
will  not  be  allowed  when  his  general  counsel  is  fully  able  to  handle 
the  matter.— In  re  Bayer,  80  Wash.  340,  141  Pac.  683. 

(3)  Conduct  of  ward's  business. — The  custodian  of  an  incompetent 
person  should  not  allow  the  business  affairs  of  his  ward  to  be  trans- 
acted by  others,  except  under  extraordinary  circumstances.  But,  where 
such  other  persons  are  relatives,  and  conversant  with  the  affairs  of 
such  incompetent,  and  the  children  and  heirs  at  law  of  the  ward  request 
it,  and  no  creditor  appears  to  contest  the  act  of  the  guardian,  the  guard- 
ian may  be  excused  for  this  digression. — RacouiUat  v.  Requena,  36  Cal. 
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651,  656.  If  the  guardian  of  an  incompetent  person  lends  money  upon 
the  sole  credit  of  the  borrower,  the  guardian  must  show  that  he 
acted  in  good  faith,  and  with  due  circumspection  and  prudence.  In  the 
absence  of  such  evidence,  the  presumption  is  otherwise. — Estate  of 
Averill,  6  Cal.  Unrep.  774,  66  Pac.  14.  The  rule  that  a  guardian  making 
a  loan  of  his  ward's  funds  must  exercise  due  care  will  be  applied  much 
more  strictly  against  a  guardian  who  makes  a  loan  on  his  own  respon- 
sibility than  where  he  makes  a  loan  at  the  direction  of  the  court. — In  re 
AUard,  49  Mont.  219,  141  Pac.  663.  A  guardian  must  account  for  all 
accumulations  from  the  use  of  the  ward's  funds  and  under  no  circum- 
stances will  he  be  permitted  to  profit  from  their  use.— In  re  Allard, 
49  Mont.  219,  141  Pac.  663. 

(4)  Actions  by  guardian. — A  person  competent  to  make  %  will  has 
a  right  to  select  the  custodian,  and  to  cause  it  to  remain  in  his  hands 
until  called  for,  or  until  death  makes  it  necessary  for  the  custodian  to 
deliver  it  to  the  court,  or  to  a  person  named  in  the  will;  and  the 
guardian  of  a  lunatic  can  not  therefore  maintain  an  action  to  recover 
his  ward's  will  from  the  custody  of  a  third  person,  where  it  was  placed 
before  the  ward  was  declared  insane. — Mastlck  v.  Superior  Court, 
94  Gal.  347.  29  Pac.  869.  The  guardian  of  an  insane  woman  can  not 
maintain  an  action  against  her  husband  for  divorce  and  alimony,  or  for 
alimony  alone.— >Birdzell  y.  Birdzell,  33  Kan.  433,  52  Am.  Rep.  539, 
6  Pac.  561;  affirmed  upon  rehearing  in  same  case,  35  Kan.  638,  11  Pac. 
907.  The  complaint  by  the  guardian  of  an  incompetent  ward  will  be 
held  sufficient  after  Judgment,  and  In  the  absence  of  demurrer,  though 
the  issuance  of  letters  of  guardianship  to  the  guardian  of  the  incom- 
petent plaintiff  are  pleaded  inferentially. — Elizalde  v.  Elizalde,  137  Gal. 
634,  637,  66  Pac.  369,  70  Pac.  861.  The  finding  of  a  Jury,  on  an  inquest, 
that  the  subject  of  the  Inquiry  is  feeble  In  mind,  is  incapable  of  man- 
aging his  business  affairs,  and  is  a  typical  imbecile,  is  not  a  finding  on 
Insanity  within  the  statutory  meaning  of  that  term,  and  furnishes  the 
probate  court  no  authority  to  appoint  a  guardian  for  such  feeble- 
minded person,  and  consequently  gives  the  guardian  no  right  to  main- 
tain an  action  in  his  behalf.— <!aple  v.  Drew,  70  Kan.  136,  78  Pac.  427. 
In  ejectment  by  the  guardian  of  an  incompetent  person  to  recover 
certain  premises,  the  guardian's  motives,  and  what  he  believed,  and 
what  he  desired,  are  immaterial;  and  conversations  between  him  and 
the  defendant  and  his  wife  are  inadmissible,  as  nothing  which  the 
guardian  might  say  could  deprive  the  ward  of  his  property  or  of  his 
rights.— Hayden  v.  Gollins.  1  Gal.  App.  259,  266,  81  Pac.  1120.  The 
guardian  of  an  insane  person,  appointed  on  the  removal  of  a  former 
guardian  may  institute  proceedings  to  reclaim,  in  the  interest  of  the 
ward,  funds  of  the  latter  which  have  been  fraudulently  invested  in 
property  taken  in  the  name  of  the  removed  guardian's  wife. — Glingman 
V.  Hill,  104  Kan.  145,  178  Pac.  243. 
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REFERENCES. 
Contracts  and  rights  of  insane  persons. — See  bead-line  9,  Infra. 

(5)  Action  on  guardian's  bond. — An  action  on  the  bond  of  a  lunatic's 
guardian  can  not  be  maintained  against  tbe  surety  alone  if  tbe  guard- 
ian has  been  released  and  discharged  by  flnai  Judgment  of  a  court  of 
competent  Jurisdiction. — Sparr  v.  Globe  Surety  Co..  99  Kan.  481,  486, 
162  Pac.  305.  An  action  on  a  guardian's  bond  is  barred,  under  the 
statute  of  Washington,  unless  commenced  within  six  years  after  the 
death  of  the  guardian. — Newberry  v.  Wilkinson  (Wash.),  199  F^d. 
673,  683. 

(6)  Duty  to  defend  action  against  ward. — A  stipulation,  by  the  guard- 
ian of  anridiot,  to  abide  the  result  of  an  action  under  a  defense  inter- 
posed by  another  defendant  is  not  a  compliance  with  the  statutory  duty 
of  a  guardian  to  defend  actions  brought  against  his  ward.  A  stipulation 
to  abide  the  result  of  the  action  interposed  by  another  is  not  defending 
the  action.— Mattson  v.  Mattson,  29  Wash.  417,  69  Pac.  1087,  1089. 

(7)  Transfer  of  property. — ^Under  the  circumstances  of  the  instant 
case,  the  continuance  of  an  ancillary  guardianship  in  Colorado  of  an 
insane  resident  and  citizen  of  Missouri,  committed  to  a  state  institution 
in  that  state,  is  an  unnecessary  expense  and  burden  to  the  estate,  and 
the  Missouri  guardian  is  entitled  to  have  the  property  of  his  ward  In 
Colorado  transferred  to  him. — Craig  v.  Dewey  (Colo.),  176  Pac.  836,  837. 
An  ancillary  guardian  in  Colorado  of  an  insane  person,  resident  in 
Missouri  and  having  a  guardian  there,  must  turn  over  to  the  latter, 
oh  his  demand,  the  ward's  funds  in  his  hands,  and  is  liable  for  interest 
on  the  amount  if  he  delays  such  return. — Craig  v.  Dewey  (Colo.),  176 
Pac.  836,  838.  The  cashier  of  a  bank,  who  has  been  appointed  ancillary 
conservator  in  Colorado  of  moneys  belonging  to  the  estate  of  a  Mis- 
souri insane  person,  and  who  wrongfully  refuses  to  pay  over  to  the 
Missouri  guardian  of  the  person  and  estate  of  such  insane  person  such 
money  and  certificates  of  deposit  when  due,  are  liable  for  interest  on 
the  funds  for  the  wrongful  and  unlawful  withholding. — Craig  v.  Dewey 
(Colo.),  176  Pac.  836,  838.  The  sole  matter  to  be  considered,  in  dis- 
posing of  a  question  as  to  the  right  of  a  domiciliary  guardian  of  an 
insane  ward  to  have  transferred  to  him  the  property  of  his  ward  in 
this  state,  is  the  welfare  of  the  ward. — Craig  v.  Dewey  (Colo.),  176 
Pac.  836,  837. 

(8)  Effect  of  ward's  death. — The  powers  and  duties  of  the  guardian 
of  a  lunatic  can  have  no  relation  to  a  will  made  by  the  ward;  because 
the  death  of  the  ward,  which  alone  could  give  the  will  effect,  would 
end  the  guardianship. — ^Pond  v.  Faust,  90  Wash.  117,  Ann.  Cas.  1918A, 
736,  155  Pac-  776.  The  guardian  of  a  lunatic  does  not,  on  the  latter's 
death,  waive  his  recourse  against  the  ward's  estate  by  failing  to  pre- 
sent his  claim  to  the  administrator. — ^Estate  of  Clanton,  171  Cal.  381, 
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7.  "Conservators."    In  Colorado. 

(1)  Appolntnient.  Notice.  Jury. — ^Upon  the  petition  of  a  reputable 
person  alleging  that  another  is  of  unsound  mind,  the  county  court  may 
summon  a  Jury  to  determine  the  fact,  and  if  it  be  alleged  and  proved 
that  such  person  has  property,  and  is  so  mentally  unsound  as  to  be 
unable  to  properly  manage  the  same,  a  conservator  may  be  appointed 
to  protect  the  estate,  without  a  violation  of  the  constitutional  right 
to  acquire  and  possess  property. — Shapter  v.  Pillar,  28  Colo.  209,  63 
Pac.  302,  304.  But  an  order  appointing  him,  without  notice  to  such 
Incompetent,  should  be  set  aside,  even  though  such  notice  is  not 
required  by  statute. — Jones  v.  Learned,  17  Colo.  App.  76,  66  Pac.  1071, 
1072.  If  the  statute  requires  that  a  jury  must  find  that  such  incompe- 
tent is  incapable  or  unfit  to  manage  his  affairs  before  the  conservator 
can  be  appointed,  an  appointment  without  such  verdict  is  void. — Jones 
V.  Learned,  17  Colo.  App.  76,  66  Pac.  1071,  1072.  Where  a  conservator 
was  appointed  in  one  state,  and  it  appears  that  he  and  a  conservator, 
afterwards  appointed  In  another  state,  have  discharged  their  duties 
with  fidelity,  and  have  obtained  a  large  Judgment  in  favor  of  their  ward, 
and  interest  in  valuable  mining  property  in  the  latter  state,  a  court 
there  will  not  set  aside  the  appointment  in  that  state  for  want  of 
jurisdiction  in  the  court  making  the  appointment,  at  the  suggestion  of 
relatives  of  the  ward,  who  for  many  years  allowed  the  insane  person 
to  remain  in  the  asylum  without  any  attention  upon  their  part,  and  who 
made  no  attempt  to  alleviate  his  condition,  especially  where  they  did 
not  manifest  any  interest  in  his  behalf  until  the  successful  termination 
of  the  litigation. — Wood  v.  Throckmorton,  26  Colo.  248,  67  Pac.  699,  700. 

(2)  Duties.'  investment  of  funds. — ^It  is  the  duty  of  a  conservator  to 
exercise  reasonable  care  and  diligence  in  investing,  from  time  to  time, 
such  portion  of  the  trust  funds  in  his  hands  as  can  be  utilized  for  that 
purpose,  and  still  leave  him  with  sufficient  to  meet  the  expenditures 
in  behalf  of  the  estate  which  he  may  be  called  upon  to  make;  and, 
having  failed  to  do  so,  he  is,  unless  he  has  presented  a  valid  excuse, 
chargeable  with  legal  interest  on  the  funds  which  he  could  have  in- 
vested.— In  re  Thomas's  Estate,  26  Colo.  110,  56  Pac.  907,  911.  He  is 
allowed  a  reasonable  time,  of  course,  after  receiving  the  ward's  funds 
within  which  to  invest  them,  which,  in  the  absence  of  any  proof  on  the 
question,  is  usually  placed  at  six  months. — In  re  Thomas's  Estate,  26 
Colo.  110,  56  Pac.  907,  911.  The  conservator  is  not  excused  for  failure 
to  Invest  the  funds  of  his  ward  by  the  advice  of  the  county  judge,  that 
it  is  his  duty  to  keep  the  funds  of  the  estate  in  his  hands  so  that  he 
can  turn  them  over  promptly  if  his  ward  become  sane;  nor  is  he  ex- 
cused by  the  fkct  that  the  alleged  insane  person,  from  time  to  time, 
applied  to  be  adjudged  sane,  and  to  be  placed  In  the  control  of  his 
afTairs.— In  re  Thomas's  Estate,  26  Colo.  110,  66  Pac.  907,  911.  When 
no  investments  have  been  made  by  the  conservator,  and  it  is  necessary 
to  pay  out  sums  from  time  to  time  for  the  benefit  of  the  estate  and  the 
support  of  the  ward,  no  Infiexible  rule  can  be  laid  down  which  would 
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be  applicable  in  all  cases  for  the  purpose  of  determining  upon  what 
portion  of  the  funds  interest  should  be  charged;  each  case  must,  in 
a  measure,  be  governed  by  its  own  peculiar  circumstances;  and  a 
sound  discretion  must  be  exercised  in  determining  how  interest  shall 
be  computed  in  such  cases. — ^In  re  Thomas's  Estate,  26  Colo.  110.  56 
Pac.  907,  911.  The  conservator  should  be  charged  with  interest,  where 
he  has  mingled  the  funds  of  his  ward  with  his  own  funds,  and  it 
appears  that  the  mingled  funds  have  been  used  indiscrimiuately, 
although  he  may  have  had  on  hand  at  all  times  an  amount  sufficient 
of  the  funds  so  mingled  to  pay  the  balance  belonging  to  the  estate. — 
In  re  Thomas's  Estate,  26  Colo.  110»  66  Pac.  907,  912. 

(3)  Exceptions  to  report  Compensation.  Removal.  Discharge. — 
Although  there  may  be  no  special  statute  regarding  the  filing  of  excep- 
tions to  the  report  of  a  conservator,  such  exceptions,  although  indefi- 
nite and  very  general,  should,  as  a  matter  of  practice,  be  sustained,  if 
they  inform  the  conservator  that  all  his  charges  against  the  funds  in 
his  hands  will  be  contested  except  those  items  that  he  has  paid  under 
order  of  court,  and  advises  him  that  a  claim  will  be  made  on  behalf 
of  the  estate  for  interest  on  the  funds  which  he  has  received. — In  re 
Thomas's  Estate,  26  Colo.  110,  56  Pac.  907,  909.  The  conservator  of 
the  estate  of  a  lunatic  is  entitled  to  receive  such  compensation  for  his 
care  and  trouble  as  the  court  may  deem  reasonable.  It  is  not  to  be 
computed,  as  commissions,  but  determined  by  the  reasonable  value  of 
the  time  he  has  necessarily  devoted  to  the  discharge  of  his  duties. — 
In  re  Thomas's  Estate,  26  Colo.  110,  56-  Pac.  907,  912.  In  the  absence 
of  a  statute  to  the  contrary,  periodical  or  partial  settlements,  as  evi- 
denced by  reports  of  conservators,  are,  at  most,  after  apiM'Oval  by  the 
court,  but  prima  facie  evidence  of  their  correctness,  and  may  be  recti- 
fied or  rebutted  on  a  final  accounting.  They  are  not  settlements,  but 
only  the  exhibition  of  accounts;  nor  Judgments,  being  merely  ex  parte 
presentations  of  the  status  of  the  estate  in  the  hands  of  the  conserva- 
tor.— ^In  re  Thomas's  Estate,  26  Colo.  110,  66  Pac.  907,  912.  The  court 
having  Jurisdiction  is  vested  with  a  large  discretion  in  the  removal 
of  conservators.  It  may  remove  a  conservator  for  any  default  or  mis- 
conduct upon  his  part,  and  its  discretion  will  not  be  interferred  with, 
except  in  plain  cases  of  abuse.  The  effect  of  requiring  a  conservator 
to  pay  the  funds  of  his  ward  into  court  is  to  discharge  him. — ^In  re 
Thomas's  Estate,  26  Colo.  110,  66  Pac.  907,  912. 

8,  Report,  account,  and  settlement  of  guardian. 

(1)  In  general. — The  clerk  of  the  superior  court  is  a  mere  ministerial 
officer,  and  is  not  authorized  to  make  any  examination  of  the  account 
and  report  of  the  guardian  of  an  insane  person.  That  is  a  matter  for 
the  Judge  of  the  court. — Denny  v.  Holloway,  17  Wash.  487,  49  Pac. 
1073,  1074.  Express  findings  are  unnecessary  in  proceedings  to  settle 
a  guardian's  account;  all  facts  necessary  to  sustain  the  Judgment  or 
order  of  the  lower  court  will  be  presumed. — Estate  of  AverlU,  6  CaL 
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TJnrep.  774,  66  Pac.  14,  15.  Equity  has  Jurisdiction  to  afford  relief  and 
to  compel  a  full  and  Just  accounting  by  the  guardian  of  an  incompetent 
person  where  the  decree  settling  his  final  account  was  procured  by 
fraud. — Silya  t.  Santos,  138  GaL  536,  71  Pac.  708.  A  complaint  in  equity 
to  compel  the  guardian  of  an  incompetent  person  to  make  a  full  and 
Just  accounting  does  not  improperly  unite  different  causes  of  action, 
where  the  money  alleged  to  be  fraudulently  retained  by  the  guardian 
came  into  his  hands  as  guardian,  and  the  facts  alleged  all  relate  to  the 
transactions  of  the  guardian  in  managing  the  estate,  and  in  failing, 
in  such  management,  to  perform  the  duties  in  the  particulars  alleged. 
— Silva  V.  Santos,  138  Cal.  536,  71  Pac.  703,  705.  The  rule  of  law  which 
sanctions  a  proceeding  to  require  the  guardian  of  an  incompetent  per- 
son to  render  a  full  and  Just  account  Is  wholesome,  and  should  serve 
as  an  admonition  to  administrators,  executors,  guardians,  and  trustees 
generally,  that  they  must,  to  the  last  moment  of  their  trusteeship, 
scrupulously  account  for  every  dollar  which  has  come  into  their  hands 
in  their  trust  capacity. — Sllva  v.  Santos,  138  Cal.  536,  71  Pac.  703,  705. 
The  administrator  of  the  estate  of  a  deceased  incompetent  person  may 
contest  the  final  account  of  the  guardian  of  such  incompetent. — Estate 
of  Averill,  6  Gal.  TJnrep.  774,  66  Pac.  14,  15.  A  settlement,  in  the  pro- 
bate court,  of  the  accounts  of  the  guardian  of  an  insane  ward  is  final 
and  conclusive,  where  no  appeal  has  been  taken  from  the  order  of 
settlement.  All  inquiry  into  the  correctness  of  the  accounts  having 
been  thus  finally  settled  by  the  proper  tribunal,  a  court  of  equity  will 
not  open  them,  unless  for  fraud,  omission,  or  the  like,  and  not  then 
unless  the  specific  mistake  or  errors  are  pointed  out.  It  is  not  enough 
to  allege  that,  soon  after  the  defendant  "was  appointed  guardian,  he 
became  so  ignorant  and  unsound  in  mind  that  he  was  incompetent 
to  attend  to  any  business  whatever;  that  he  was  in  that  condition  when 
the  final  account  of  his  guardianship  was  rendered  and  filed;  that  the 
accounts  which  he  rendered  were  unjust  and  incorrect  statements  of 
his  transactions  as  guardian;  and  that  the  final  account,  as  settled 
and  allowed  by  the  probate  court,  was  'false  and  untrue  in  many  par- 
ticulars.' " — ^Brodrib  v.  Brodrib,  56  Cal.  563,  566.  There  is  no  statute 
authorizing  service  by  publication  in  a  proceeding  to  set  aside  the 
final  report  and  discharge  of  the  guardian  of  a  lunatic. — Sparr  v.  Globe 
Surety  Co.,  99  Kan.  481,  162  Pac.  305.  The  heirs  of  a  deceased  lunatic 
have  the  right  to  intervene  in  the  matter  of  the  settlement  of  the 
guardian's  final  account,  since  they  are  the  real  parties  in  interest  and 
their  interests  are  opposed  to  the  guardian's  claims. — Estate  of  Clan- 
ton,  171  Gal.  381,  153  Pac.  459. 

(2)  Collateral  attack. — ^The  order  of  a  probate  court  approving  a 
final  account  by  a  lunatic's  guardian  is  a  final  Judgment  of  a  court 
of  competent  Jurisdiction,  and  not  subject  to  collateral  attack. — Sparr 
V.  Globe  Surety  Co.,  99  Kan.  481,  162  Pac.  305.  Where  a  wife  charged 
herself  as  guardian  of  her  incompetent  husband  with  the  entire  inter- 
est in  a  certain  note  as  property  belonging  to  ber  husband,  though 
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she  claimed  a  half  Interest  in  such  note,  and  the  husband  afterwards 
died,  the  order  settling  her  account  as  guardian  and  directing  her 
as  such  guardian  to  turn  over  the  balance  of  said  estate  to  the  legally 
appointed  administratrix  of  her  deceased  husband's  estate,  was  an 
adjudication  against  her  of  the  fact  that  the  estate  of  her  deceased 
husband,  and  not  herself,  was  the  owner  of  said  note  and  of  the  whole 
thereof;  and,  as  such  order  had  become  final,  it  was  conclusive  of 
that  fact  as  against  her,  and  could  not  be  collaterally  attacked. — In  re 
McGue's  Estate;  McGue  v.  McGue  (Cal.)»  181  Pac.  637,  638.  The  Judg- 
ment In  a  probate  court,  releasing  and  discharging  the  guardian  of 
an  insane  person,  i«  a  final  Judgment  of  a  court  of  competent  juris- 
diction, and  can  not  be  attacked  in  a  suit  against  a  surety. — Sparr 
v.  Globe  Surety  Co.,  99  Kan.  481,  162  Pac.  805. 

(3)  Settlement  after  ward's  death. — The  court  has  Jurisdiction  in 
a  guardianship  proceeding  to  settle  the  account  of  the  guardian  after 
the  death  of  the  ward. — In  re  McGue's  Estate,  McGue  v.  McGue  (Cal.), 
181  Pac.  637,  638.  The  settlement  of  the  final  account  of  the  guardian 
of  a  lunatic  on  the  latter's  death  is  an  equitable  proceeding,  and 
therein  the  court  may  declare  a  claim  of  the  guardian  to  be  a  lien  upon 
the  real  estate  of  the  deceased  ward. — ^Estate  of  Clanton,  171  Cal.  381, 
153  Pac.  459. 

9.  Contracts  and  rights  of  Insane  persons. — ^Where  a  guardian  has 
been  appointed  by  the  probate  court  of  the  proper  county,  and  a 
suit  to  foreclose  a  mortgage  upon  the  real  estate  owned  by  the  lunatic 
-for  whose  estate  such  guardian  was  appointed  is  commenced  in  the 
district  court  of  such  county,  service  of  summons  upon  such  guardian 
confers  jurisdiction  upon  the  district  court  to  adjudicate  the  rights 
of  such  lunatic  in  said  real  estate;  and  if  the  property  is  sold  under 
such  proceedings,  the  lunatic  has  no  right  to  redeem  the  property 
from  such  sale  after  his  restoration  to  sanity,  merely  on  the  ground 
that  the  court  did  not  acquire  Jurisdiction  by  service  of  summons  on 
the  guardian. — Foran  v.  Healy,  73  Kan.  633,  85  Pac.  751.  A  plain- 
tifT,  admitted  to  be  of  unsound  mind,  has  no  capacity  to  bring  an 
action  to  partition  a  tract  of  land,  and  what  he  can  not  do  in  person 
he  can  not  direct  or  employ  an  attorney  to  do  for  him. — Gustafison 
V.  Ericksdotter,  37  Kan.  670,  16  Pac.  91.  An  unmarried  woman,  who 
is  an  imbecile,  and  incompetent  to  testify,  can  not  institute  and  prose- 
cute a  proceeding  in  bastardy. — State  v.  Jehlik,  66  Kan.  301,  61  L.  R.  A. 
265,  71  Pac.  572.  A  complaint  must  state  facts  showing  a  cause  of 
action  in  somebody;  and  it  must  show  a  cause  of  action  in  the  plain- 
tifT,  or  a  general  demurrer  will  lie.  Hence  If  a  plaintiff  becomes 
insane  pending  suit,  the  suit  should  be  prosecuted  in  the  name  of  such 
insane  person,  by  his  guardian.  The  plaintlft  is  not  deprived  of  his 
right  or  property  in  the  cause  of  action  by  his  insanity,  nor  does  it 
vest  in  his  guardian  upon  his  appointment;  and  an  erroneous  order, 
substituting  the  guardian  of  his  person  and  estate  as  plaintiff,  Is  not 
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cause  for  dismlsfial,  but  the  plaintiff  should  have  leave  to  reform  his 
complaint,  in  accordance  with  the  law. — Dixon  y.  Grles,  106  Cal.  506, 
39  Pac.  857.  The  Judicial  tendency  of  this  enlightened  age  is  against 
the  enforcement  of  an  executory  contract  procured  by  a  shrewd  man 
of  affairs  from  one  knowh  to  be  mentally  incapable  of  dealing  with 
Judgment  and  discretion.  Hence  the  act  of  taking  unfair  advantage 
of  such  a  person's  Inability  to  understand  the  nature  and  consequences 
of  a  purported  agreement  to  convey  his  homestead  is  good  ground 
for  denying  specific  performance,  and  especially  so  when  he  has  re- 
turned to  the  prospective  grantee  all  that  he  ever  received. — Miller  v. 
Tjexhus,  20  S.  D.  12,  104  N.  W.  519,  520. 

(1)  Contracts  and  wills.— Though  a  party  be  entitled  to  Jury  trial, 
the  court  in  refusing  it  does  not  act  prejudicial  if  the  sole  question 
involved  is  whether  the  guardian  of  an  imbecile  ward  may  make  a 
binding  contract  to  sell  his  real  estate  without  the  order  of  the  probate 
court.— Nichols  v.  Bryden,  86  Kan.  941,  122  Pac.  1119.  An  agreement 
to  furnish  board  and  lodging  to  a  dipsomaniac  does  not  necessarily 
include  nursiiig,  and  unless  the  contract  for  the  former  includes  the 
latter  in  express  terms  or  in  language  from  which  no  other  just  con- 
clusion can  be  drawn,  a  promise  to  pay  for  such  nursing  will  be  im- 
plied.—Sawash  V.  Emerson,  32  Cal.  App.  13,  19,  161  Pac.  1018.  Under 
the  provisions  of  section  4691,  Mills'  Ann.  Stat.  1912,  the  contract  and 
deed  of  an  adjudged  lunatic  are  absolutely  void,  and  property  attempted 
to  be  conveyed  thereby  should  be  restored  by  the  court  to  such  lunatic 
OK  her  conservator. — ^Rohrer  v.  Darrow  (Colo.),  182  Pac.  13,  15.  One 
who  has  been  adjudged  mentally  incompetent  to  manage  his  property, 
and  whose  estate  is  managed  by  a  guardian  duly  appointed,  may  make 
a  valid  will,  if  actually  restored  to  capacity  at  the  time,  though  his 
restoration  has  not  been  Judicially  determined. — Hill  v.  Davis  (Okla.), 
167  Pac.  465,  468;  Cobb  v.  Davis  (Okla.),  167  Pac.  465,  468. 

(2)  Rights  of  Insane  and  Incompetents. — ^A  lunatic,  released  from 
confinement  as  Improved,  may,  in  a  proper  manner  and  season,  bring 
his  case  before  the  probate  court  to  be  inquired  into;  and  the  court's 
determination  after  such  inquiry,  must  control  as  against  outside  con- 
siderations.—State  V.  Linderholm,  95  Kan.  669,  149  Pac.  427.  Neither 
guardians  nor  courts  having  Jurisdiction  over  the  estates  of  incompe- 
tent persons  have  power  to  bind  the  persons  or  estates  of  such  persons 
unless  expressly  authorized  to  do  so,  and  no  authority  exists  to  so 
bind  such  persons  or  estates  by  way  of  a  compromise  of  a  suit  to  set 
aside  a  conveyance  by  an  adjudged  lunatic  is  given  by  law. — Rohrer  v. 
Darrow  (Colo.),  182  Pac.  13,  15.  The  question  whether  the  guardian 
of  an  insane  person,  as  of  the  latter's  residence  In  another  state, 
may  be  given  control  of  property  of  the  ward  situate  in  Colorado 
is  to'  be  decided  according  to  the  best  interests  of  the  ward. — Craig  v. 
Dewey  (Colo.)^  176  Pac.  836.  A  suit  to  set  aside  a  deed  executed  by 
an  adjudged  lunatic  can  not  be  compromised  without  nullifying  the 
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Statute  which  declares  sach  a  deed  to  be  absolutely  void;  and  a  judi- 
cial decree  which  permits  such  a  compromise  is  an  attempt  to  inject 
life  and  vitality  into  an  instrument  which  the  law  prohibits  as  con- 
trary to  public  policy,  and  is  in  effect  a  conveyance  of  the  property 
of  such  lunatic  not  within  any  purpose  authorized  by  law. — Rohrer 
V.  Darrow  (Colo.),  182  Pac.  13,  15.  Between  guardians  of  incompe- 
tents and  executors  of  decedents'  estates,  there  is  no  such  analogy 
as  to  make  it  proper  for  the  court  to  adopt  as  to  the  former,  the 
limitation  prescribed  in  the  statute,  referring  to  claims  against  estates 
in  probate. — Clough  v.  Monro,  86  Wash.  507,  150  Pac.  1190.  The  filial 
relation  between  parent  and  child  should  prompt  the  latter  to  care  for 
the  former  in  case  of  his  being  feeble  minded  and  unable  to  care  for 
himself,  but  in  the  absence  of  statute  he  is  under  no  legal  obligation 
to  do  80.— In  re  Erickson,  104  Kan.  521,  180  Pac.  263. 

REFERENCES. 

Use,  by  a  court  of  chancery,  of  lunatic's  property. — See  note  34 
L.  R.  A.  297-300.  Test  of  mental  capacity  to  make  contracts. — See 
note  3  L.  R.  A,  (N.  S.)  174.  Deed  by  insane  person  when  under 
guardianship. — See  note  19  L.  R.  A.  490,  491.  Right  of  insane  person 
to  institute  proceedings  by  next  friend. — See  note  64  L.  R.  A.  513-534. 
Validity  of  deed  by  incompetent  person. — See  note  19  L.  R.  A.  489- 
493.  Action  by  insane  person. — See  note  2  L.  R.  A.  (N.  8.)  961.  Opinion 
evidence,  admissibility  of,  as  to  mental  capacity  of  person  to  execute 
contract  or  deed.— See  note  4  Am.  A  Eng.  Ann.  Cas.  888. 

10.  Adjudication  of  Insanity,  and   its  effect. 

(1)  In  general. — The  finding  of  a  Jury  on  an  inquest,  that  the  sub- 
ject of  inquiry  is  feeble  in  mind,  is  incapable  of  managing  his  busi- 
ness affairs,  and  Is  a  typical  imbecile,  is  not  a  finding  of  insanity 
within  the  statutory  meaning  of  that  term,  and  furnishes  the  probate 
court  no  authority  to  appoint  a  guardian  for  such  feeble-minded 
person,  and  consequently  the  guardian  so  appointed  has  no  right  to 
maintain  an  action  in  behalf  of  such  person. — Caple  v.  Drew,  70  Kan. 
136,  78  Pac.  427,  429.  An  adjudication  of  lunacy,  legally  had,  is 
conclusive  upon  the  lunatic  and  all  other  persons,  and  the  probate 
court  of  the  county  where  such  lunatic  has  a  permanent  residence  may 
accept  and  act  thereon,  the  same  as  if  such  adjudication  had  occurred 
in  that  court — FOran  v.  Healy,  73  Kan.  633,  85  Pac.  751.  Where 
a  person  was  held  to  answer  for  a  crime^  and  was  insane  when  the 
preliminary  examination  was  had,  and  when  the  order  of  commitment 
was  made,  the  proceedings  are  void.— Bx  parte  Wright,  74  Kan.  406, 
86  Pac.  460. 

(2)  Preaumption  and  evidence. — The  fbct  of  insanity  having  been 
once  established,  it  is  presumed  to  continue  until  the  demented  person 
is  shown  to  have  been  restored  to  reason. — Lantis  v.  Davidson,  60  Kan. 
389,  56  Pac  745,  747.    An  allegation  in  a  petition  that  plaintiff  em- 
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ployed  cotuiBel  to  set  aside  a  judgment  rendered  against  thb  plaintiff 
win  not  overthrow  a  finding  by  the  court  that  plaintiff  was  at  the 
time  of  unsound  mind  and  Incapable  of  managing  his  own  affairs. — 
Lantls  v.  Davidson,  60  Kan.  389,  56  Pac.  745,  747.  The  presumption, 
however,  of  continued  Insanity  arising  from  an  adjudication  thereof 
may  be  overcome  by  evidence  other  than  an  adjudication  of  restora- 
tion.—Rodgers  V.  Rodgers,  56  Kan.  483,  43  Pac.  779,  781;  Lower  v. 
Schumacher,  61  Kan.  625,  60  Pac.  538,  539.  In  determining  the  question 
whether  a  person  Is  so  mentally  unsound  as  to  be  Incapable  to  care 
for  his  property,  the  admission  of  opinion  evidence  as  to  his  capacity 
Is  not  properly  the  subject  of  opinion  evidence,  but  must  be  determined 
from  the  probative  facts  bearing  thereon. — Shapter  v.  Pillar,  28  Colo. 
209,  63  Pac.  302,  304. 

REFERENCES. 

Evidence  of  Insanity  of  ancestors  or  kindred,  admissibility  of,  on 
Issue  of  sanity. — See  notes  6  Am.  A  Eng.  Ann.  Cas.  29,  7  Am.  &  Eng. 
Ann.  Cas.  267. 

11.  Restoration  to  capacity.    Termination  of  guardianahip, 

(1)  Restoration  to  capacity. — ^The  provision  In  section  1666  of  the 
Code  of  Civil  Procedure  of  California,  authorizing  the  court  to  restore 
the  person  adjudged  Insane  or  Incompetent  to  capacity,  Is  applicable 
only  to  persons  adjudged  Insane  or  Incompetent,  and  for  whom  guard- 
ians have  been  appointed  under  section  1764  of  the  same  code.  The 
application  of  It  to  persons  committed  to  asylums  would  be  utterly 
inconsistent  with  the  government  of  those  institutions  according  to  the 
requirements  and  regulations  of  the  Political  Code.  Hence  a  person 
who  has  been  regularly  examined  and  committed  to  the  state  Insane 
asylum,  though  out  on  parole,  can  not  maintain  an  original  petition 
for  a  writ  of  mandate  to  be  directed  to  the  court  which  examined  and 
committed  him,  commanding  such  court  "to  proceed  to  take  testi- 
mony and  try,  hear,  and  determine"  his  application,  which  prays  for  a 
judicial  determination  that  the  applicant  Is  of  sound  mind,  capable 
of  taking  care  of  himself  and  his  property,  and  for  restoration  to 
capaclty.—Aldrlch  v.  Superior  Court,  120  Cal.  140,  142,  52  Pac.  148. 
A  judgment  of  restoration  to  capacity  of  an  Insane  person  Is  conclusive 
upon  the  condition  or  relation  of  the  person. — ^Aldrlch  y.  Barton,  153 
Cal.  488,  95  Pac.  900,  903. 

REFERENCES. 

The  act  providing  for  the  restoration  to  capacity  of  persons  adjudged 
to  be  Insane,  who  had  no  guardians,  and  who  were  not  confined  at  the 
state  asylum  for  the  Insane  was  repealed  In  1909. — See  Hennlng's 
Gensral  Laws  of  California,  2d  Eld.  page  767,  Act  2161. 

(2)  Termination  of  guardianship,  generally. — ^When  the  court  finds 
that  an  Incompetent  person,  for  whom  a  guardian  has  been  appointed, 
has  become  sane  and  competent,  the  ward  is  Immediately  entitled  to 
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the  full  control  both  of  his  person  and  estatei  and  the  court  has  ample 
power  to  make  and  enforce  any  decree  or  judgment  proper  in  the 
premises;  hence,  when  this  fact  is  found,  the  court  may  terminate  the 
guardianship  proceedings,  making  proper  provision  for  the  payment 
of  debts  and  as  to  matters  involving  the  striking  of  a  balance  between 
the  guardian  and  the  ward.— In  re  Bayer,  80  Wash.  340,  345,  141  Pac. 
682.  The  appointment  and  qualification  of  a  guardian  give  the  court 
general  jurisdiction  over  the  ward,  which  continues  in  a  case  of 
Insanity  until  the  ward  recovers  his  reason,  when  the  right  to  manage 
the  estate  by  the  court  or  guardian  ceases  and  the  statute  of  the  state 
of  Washington  requires  that  the  court  shall  conduct  such  inquiry  as 
it  thinks  proper  to  establish  the  facts. — ^Jorgenson  v.  Winter,  69  Wash. 
573,  125  Pac.  959.  A  statute  which  provides  that  every  guardian  of  an 
incompetent  person  shall  have  the  custody  of  the  person  of  his  ward 
and  his  estate  until  such  guardian  is  "legally  discharged"  does  not 
extend  the  authority  of  an  Incompetent's  guardian  until  he  is  dis- 
charged by  an  order  of  court,  but,  under  a  statute  which  provides 
that  if,  on  an  inquiry,  it  be  found  that  an  incompetent  has  been  restored 
to  capacity,  the  guardianship  shall  cease,  the  authority  of  such  guard- 
ian is  terminated  ipso  facto  by  an  adjudication  that  such  incompetent 
person  has  been  restored  to  capacity. — In  re  Scheuer's  Estate,  31  Mont. 
606,  79  Pac.  244.  The  court  having  found  that  the  ward  was  sane 
and  competent,  she  was  entitled  to  the  immediate  full  control  of  both 
her  person  and  estate,  under  the  statute,  and  the  lower  court  though 
determining  a  matter  usually  heard  on  the  probate  side  of  the  court, 
was  still  sitting  as  a  superior  court  of  general  jurisdiction,  with  ample 
power  to  make  and  enforce  any  decree  or  judgment  proper  in  the 
premises;  for  this  reason,  following  the  plain  mandate  of  the  statute 
It  was  better  to  terminate  the  guardianship  proceeding  when  the  ward 
was  found  fully  competent  to  care  for  and  manage  her  person  and  es- 
tate, making  proper  provision  for  the  payment  of  debts  or  matters  in- 
volving the  striking  of  a  balance  between  the  guardian  and  ward. — In  re 
Bayer,  80  Wash.  340,  141  Pac.  684.  The  court  having  jurisdiction  of  an 
Insane  person  may  accept  the  resignation  of  a  guardian  or  discharge 
him  without  notice  to  the  ward. — ^Jorgenson  v.  Winter,  69  Wash.  573, 
125  Pac.  959. 

(3)  Termination  by  death  of  ward. — The  appointment  of  an  admin- 
istrator of  the  estate  of  an  insane  person,  who  has  died,  terminates  the 
control  of  the  guardian  over  the  person's  property. — Eisenhower  v. 
Vaughn,  95  Wash.  256,  163  Pac.  758.  When  an  insane  ward  dies,  the 
death  terminates  the  guardianship,  and  all  unsettled  claims  created 
thereunder  against  the  estate  must  be  settled  out  of  the  estate  in 
the  hands  of  the  administrator  in  due  course  of  administration;  this 
applies  to  a  fee  allowed  to  the  guardian's  attorney. — Eisenhower  v. 
Vaughn,  95  Wash.  256,  163  Pac.  758. 
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12.  Proceedings  against  insans  persons. 

(1)  In  general. — If  a  plaintiff  In  an  action  knows  that  the  defen- 
dant, at  the  time  such  action  is  brought,  is  not  In  a  condition  to  attend 
to  any  business,  and  is  non  compos  mentis,  and  was  so  both  at  the 
time  service  was  obtained  and  when  Judgment  rendered,  it  is  incum- 
bent on  him  to  suggest  It  to  the  court,  in  order  that  a  guardian 
ad  litem  may  be  appointed. — Townsend  v.  Price,  19  Wash.  415,  53 
Pac.  668,  669.  It  may  be  that  service  might  regularly  be  made  upon 
an  insane  person,  and  that  the  Judgment  'obtained  from  such  ser- 
vice is  not  void,  but  voidable  merely;  yet  in  an  action  on  a  Judg- 
ment recovered  in  a  court  of  record  in  another  state,  and  under  proper 
averments,  evidence  may  be  admitted  that  a  guardian  ad  litem  was 
never  appointed. — Townsend  v.  Price,  19  Wash.  415,  53  Pac.  668,  669. 
Guardians  should  be  appointed  to  represent  insane  persons,  and  such 
persons  may  be  sued  and  Jurisdiction  over  them  acquired,  as  of  other 
persons,  but  a  judgment  against  an  Insane  person  who  has  no  guard- 
ian, and  without  the  appointment  of  a  guardian  ad  litem,  though  Irregu- 
lar, is  not  void.  Such  Judgment  may  be  vacated  In  a  direct  proceed- 
ing if  no  innocent  person  has  acquired  rights  under  it. — Dunn  v.  Dunn, 
114  Cal.  210,  46  Pac.  5;  White  v.  Hlnton,  3  Wyo.  753,  17  L.  R.  A.  66,  30 
Pac.  963;  Pollock  v.  Horn,  13  Wash.  626,  52  Am,  St.  Rep.  66,  43  Pac. 
885.  Neither  an  Incompetent  person,  nor  his  estate,  can  make  any 
appearance  whatsoever,  except  by  and  through  a  legally  appointed 
guardian.  The  fact  that  a  party  becomes  an  Incompetent  while  In- 
debted to  an  attorney,  who  was  representing  him  at  the  time  with 
respect  to  his  property  interests,  does  not  give  such  attorney  the 
right  to  appear  for  the  Incompetent's  guardian. — State  v.  District 
Court,  30  Mont.  8,  75  Pac.  516.  While  evidence  of  adjudication  of 
unsoundness  of  mind  may  make  out  a  prima  facie  defense,  yet  in  an 
action  against  a  person  of  unsound  mind,  It  is  not  conclusive,  and 
it  may  be  shown  by  any  competent  evidence  that  defendant  was  of 
sound  mind  at  the  time  he  executed  the  contract. — ^Walker  v.  Coates, 
5  Kan.  App.  209,  47  Pac.  158.  The  act  of  March  11,  1893  (Laws  of 
Washington  1893,  ch.  CXX,  p.  286),  concerning  Incompetents  residing 
out  of  the  state,  repeals  all  conflicting  laws,  and  authorizes  the  sale 
of  the  property  of  the  non-resident  Incompetent  for  the  payment  of 
debts,  etc.,  on  application  of  the  domestic  guardian. — Coleman  v. 
Cravens,  41  Wash.  1,  82  Pac.  1005.  In  an  action  against  an  Incompe- 
tent on  a  promissory  note,  the  court  obtains  jurisdiction  of  the  per- 
son of  the  ward,  where  it  Is  plain  from  the  language  of  the  answer 
that  the  guardian  Intended  to  appear  for  and  represent  his  ward  in 
the  case,  and  that  the  ward  appeared  and  answered  by  the  guardian. 
—Mullen  V.  Dunn,  134  Cal.  247,  66  Pac.  209.  Where  the  general 
guardian  of  an  Incompetent  person  is  in  possession  of  mortgaged 
premises  belonging  to  such  incompetent,  which  have  been  sold,  the 
presentation  of  a  commissioner's  deed  to  such  guardian  and  demand 
of  the  premises,  both  as  guardian  and  individually,  is  a  sufficient 
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demand,  without  a  demand  being  made  on  tbe  Incompetent — Taylor  ▼. 
Ellenberger,  6  Cal.  Unrep.  725,  65  Pac.  832,  833.  A  person  who,  after 
being  confined  as  an  insane  patient,  escaped  and  committed  a  crime 
(or  which  he  was  sentenced  to  imprisonment,  is  not  entitled  to  release 
on  habeas  corpus  on  the  ground  that  he  was  insane  when  he  committed 
such  crime.— Myers  v.  Halligan  (Wash.),  244  Fed.  420,  157  C.  C.  A.  46. 
Personal  service  in  another  state  of  a  citation  issuing  out  of  a  county 
court  of  a  particular  county  in  South  Dakota  is  sufficient  to  bring 
back  an  insane  resident  of  that  county  before  the  court  in  proceedings 
for  the  appointment  of  a  guardian  for  his  or  her  property  where  such 
incompetent  resident  had  been  taken  from  the  state  to  avoid  service 
in  guardianship  proceedings;  provided,  a  citation  within  the  county 
was  previously  issued  and  had  been  returned  "non  est,"  and  the  court 
had  been  advised  that  the  party  was  removed  from  the  state  to  avoid 
such  service.-— In  re  Hendrickson  (S.  D.),  167  N.  W.  172. 

REFERENCES. 

Service  of  process  on  the  guardian  of  an  infant,  insane,  or  incompe- 
tent person.    See  Kerr's  Cal.  Cyc.  Code  Civ.  Proc,  §  1722. 

(2)  Sale  of  property. — ^The  rule  of  caveat  emptor  applies  to  judicial 
sales  as  well  as  those  between  private  persons,  and  in  this  connection 
a  sale  by  the  guardian  of  a  mental  incompetent,  under  order  of  the 
probate  court  and  by  it  confirmed,  is  a  Judicial  sale. — In  re  Stand- 
waitie's  Estate  (Okla.),  175  Pac.  542,  543.    At  the  sale  of  a  ward's  real 

* 

estate  by  the  guardian  under  order  of  the  county  court  a  person  who 
makes  a  bid  conditionally  on  the  ward's  title  being  found  satisfactory, 
after  examination  contemplated  by  him,  is  not  in  the  position  of  a 
purchaser  at  all,  and  the  bid  can  not  be  received. — In  re  Standwaitie's 
Estate  (Okla.),  175  Pac.  542.  Although  the  purchaser  at  a  guardian's 
sale  is  not  required,  as  a  matter  of  practice,  to  pay  the  price  bid  until 
confirmation  of  the  sale,  yet,  at  such  confirmation,  it  must  be  paid 
on  demand,  and  a  new  sale  ordered  in  case  of  default. — ^In  re  Stand- 
waitie's Estate  (Okla.),  176  Pac.  542. 

(3)  Judgment.  Execution.  Limitation  of  actions. — "While  an  occa- 
sional difference  of  opinion  manifests  itself  in  regard  to  the  propriety 
and  possibility  of  binding  femes  covert  and  infants  by  Jurisdictional 
proceedings  in  which  they  were  not  represented  by  some  competent 
authority,  no  such  difference  has  been  made  apparent  in  relation  to 
a  more  unfortunate  and  more  defenseless  class  of  persons;  but,  by 
a  concurrence  of  Judicial  authority,  lunatics  are  held  to  be  within 
the  jurisdiction  of  the  courts.  Judgments  against  them,  it  is  said, 
are  neither  void  nor  voidable;  the  proper  remedy  in  favor  of  a  lunatic 
being  to  apply  to  chancery  to  restrain  proceedings,  and  to  compel 
plaintiff  to  go  there  for  justice.  In  a  suit  against  a  lunatic,  the  Judg- 
ment is  properly  entered  against  him,  and  not  against  his  guardian. 
A  lunatic  has  capacity  to  appear  in  court  by  an  attorney.  The  legal 
title  to  his  estate  remains  in  him,  and  does  not  pass  to  his  guardian." 
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—Pollock  y.  Horn,  18  Wash.  626,  62  Am.  St.  Rep.  66,  43  Pac.  885,  citing 
Freeman  on  Judgments,  4th  ed.,  §  152.  A  Judgment  against  an  insane 
surety  on  an  attachment  bond  is  valid,  where  such  surety  was  sane 
at  the  time  the  bond  was  executed. — Pollock  v.  Horn,  13  Wash.  626, 
43  Pac.  685.  An  execution  of  a  valid  judgment  may  run  against  the 
property  of  a  lunatic. — Pollock  v.  Horn,  13  Wash.  626,  52  Am.  St.  Rep. 
66,  43  Pac.  885,  886.  Even  a  judgment  rendered  subsequently  to  the 
establishment  of  defendant's  insanity  is  not  void,  and  the  judgment 
debtor's  land  is  subject  to  execution.  Hence  th^  creditor  Is  not  obliged 
to  file  his  claim  for  settlement  in  due  course  of  the  administration 
of  the  estate.  The  remedy  of  a  lunatic,  or  of  his  estate,  is  an  action 
in  equity  to  set  aside  the  judgment,  if  It  was  fraudulently  obtained. 
If  the  judgment  was  not  fraudulently  or  wrongfully  obtained,  then  no 
harm  was  worked  upon  the  defendant;  and  if  It  was,  the  courts  will 
set  it  aside. — Pollock  v.  Horn,  13  Wash.  626,  52  Am.  St.  Rep.  66,  43 
Pac.  885,  886.  In  Washington,  proceedings  to  set  aside  a  judgment 
rendered  against  a  person  of  unsound  mind  are,  by  express  provisions 
of  the  statute,  not  barred  until  the  expiration  of  one  year  from  the 
removal  of  the  disability.— Curry  v.  Wilson,  45  Wash.  19,  87  Pac.  1065, 
1066.  Under  the  statute  of  Washington  an  action  against  an  incompe- 
tent person  may  be  brought  in  form,  and  so  entitled  in  the  caption, 
against  the  guardian,  as  such ;  and  service  of  summons  upon  the  guard- 
ian, as  such,  confers  jurisdiction  upon  the  court  to  enter  judgment 
against  the  estate  of  the  ward. — Clough  v.  Monro,  86  Wash.  507,  150 
Pac.  11^0.  A  judgment  in  an  action  for  personal  Injuries  against  a 
person  known  to  be  insane,  and  who  has  no  guardian,  either  general 
or  ad  litem,  should  be  set  aside. — ^Wlnslow  v.  McCarthy  (Cal.  App.),  178 
Pac.  720,  721. 

13.  Appeal  and  review. 

(1)  Right  to  appeal. — ^A  person  who  has  been  adjudged  to  be  insane 
Is  an  "aggrieved  party,"  within  the  law  relating  to  appeals  and  has  a 
right  to  appeal  from  the  order  adjudging  him  to  be  Insane  and  appoint- 
ing for  him  a  guardian. — ^Appeal  of  Kane,  12  Mont.  197,  29  Pac.  424. 
In  proceedings  for  the  appointment  of  a  guardian  for  an  alleged  incom- 
petent, neither  the  incompetent  nor  the  attorney  can  consent  to  the 
entry  of  an  order  appointing  a  guardian  so  as  to  deprive  the  incompe- 
tent of  the  right  to  appeal  therefrom. — ^In  re  Sullivan,  143  Cal.  462, 
77  Pac.  153.  Nor  is  such  incompetent  deprived  of  the  right  to  appeal 
from  an  order  appointing  a  guardian  on  the  ground  of  his  incompetency 
because  he  had .  sought  an  order  restoring  him  to  capacity. — In  re 
Sullivan,  143  Cal.  462,  77  Pac.  153.  Under  a  statute  which  provides 
that  an  appeal  may  be  taken  from  any  order  granting  or  refusing  to 
grant  letters  of  guardianship,  an  appeal  may  be  taken  from  an  order 
appointing  a  guardian  for  an  incompetent  person. — In  re  Moss,  120 
Cal.  695,  53  Pac.  357.  A  statute  which  provides  that  mentally  Incompe- 
tent persona  can  take  an  appeal  only  by  their  general  guardian  or 
guardian  ad  litem  appointed  by  the  court  does  not  apply  to  a  case 
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where  the  very  question  involved  is  the  validity  of  the  order  of  guard- 
ianship itself,  and  where  the  appeal  is  taken  directly  from  that  order. 
— In  re  Moss,  120  Cal.  695,  53  Pac.  357.  One  who  has  been  adjudged 
incapable  of  managing  his  own  affairs  is  entitled  to  sue  out  a  writ 
of  error,  without  a  guardian  ad  litem,  to  review  the  Judgment. — Shapter 
v.  Pillar,  28  Colo.  209,  63  Pac.  302,  303.  It  is  the  duty  of  the  guardian 
of  an  insane  ward  to  protect  the  latter's  estate  against  what  he  con- 
siders an  unjust  or  illegal  claim,  and  he  has  a  right  to  appeal  from 
an  order  of  the  court  requiring  him  to  pay  out  of  the  money  of  his 
ward,  where  the  court  has  no  power  to  make  such  order. — Guardian- 
ship of  Breslin,  135  Cal.  21,  22,  66  Pac.  962.  The  constitution  and 
statutes  of  the  state  of  Nevada  were  construed  and  it  was  held  that 
a  proceeding  for  the  appointment  of  a  guardian  for  an  insane  person 
is  equitable;  that  the  judgment  appointing  such  guardian  is  final; 
and  that  an  appeal  lies  therefrom. — O'Donnell  v.  Sixth  Judicial  Dis- 
trict Court,  40  Nev.  428,  165  Pac.  759,  760.  An  appeal  lies  from  an  order 
appointing  a  guardian  to  take  care  of  the  estate  of  an  Insane  person. — 
O'Donnell  v.  Sixth  Judicial  District  Court,  40  Nev.  428,  433,  165  Pac. 
759.  An  appeal  may  be  taken  from  a  decision  of  the  probate  court 
adjudging  that  a  person  is  of  feeble  mind  and  incapable  of  managing 
his  affairs  and  appointing  a  guardian  for  his  person  or  estate. — ^Ald's 
Estate  V.  Appling,  89  Kan.  340,  131  Pac.  569.  One  who  initiates  pro- 
ceedings in  the  probate  court  to  have  his  father  declared  feeble 
minded  and  incapable  of  managing  his  estate  is  not  entitled  to  an 
appeal  from  an  adverse  ruling,  since  thereby  he  loses  nothing  and 
suffers  no  substantial  injury. — In  re  Erickson,  104  Kan.  521,  180  Pac. 
263.  An  adjudication  of  the  incompetency  of  a  person  can  not  be 
entered  by  his  conBent.  If  he  is  in  fact  incompetent,  he  can  not  con- 
sent, and  if  not  incompetent,  his  consent  can  not  make  him  so.  Hence 
the  rule  that  an  appeal  will  not  be  entertained  from  a  judgment  entered 
by  consent  has  no  application  to  an  order  appointing  a  guardian  of 
the  person  and  estate  of  an  incompetent  person. — Guardianship  of  Sul- 
livan, 143  Cal.  463,  77  Pac.  153.  On  appeal  from  an  order  appointing 
a  guardian  for  an  insane  person  all  intendments  and  presumptions  are 
in  favor  of  the  regularity  and  propriety  of  the  order,  in  the  absence 
of  a  transcript  of  the  testimony  and  proceedings  before  the  trial  court. 
— In  re  Espinosa's  Estate  and  Guardianship,  —  Cal.  — ,  175  Pac.  896. 

REFERENCES. 

Guardians  of  insane  and  incompetent  persons. — See  Kerr's  Cal.  Cyc. 
Code  Civ.  Proc,  §§  1763-1767,  and  notes.  See  separate  note  to  §  200, 
post,  on  commitment  and  discharge  of  insane  persons. 

(2)  Notice  of  appeal. — Upon  appeal  by  the  alleged  incompetent  per- 
son, the  notice  of  appeal  need  only  be  served  upon  the  guardians  to 
whom  letters  were  granted.  It  need  not  be  served  upon  one  who  has 
ceased  to  be  a  party  to  the  proceeding. — Guardianship  of  Sullivan,  143 
Cal.  462,  77  Pac.  153. 
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(3)  Stay  of  proceedings.— The  statute  of  Nevada  makes  no  provision 
for  appeals  from  Judgments  appointing  guardians  for  insane  persons, 
and  it  is  held  that  the  perfection  of  an  appeal  by  giving  the  under- 
taking prescribed  by  section  404,  Civil  Practice  Act,  stays  proceed- 
ings in  the  court  below,  upon  the  judgment  or  order  appealed  from, 
under  the  provisions  of  section  5355,  Revised  Laws. — O'Donnell  v. 
District  Court  (Nev.),  165  Pac.  769,  760. 

(4)  Power  of  guardian  pending  appeai. — The  power  of  one  appointed 
guardian  of  the  person  and  estate  of  an  incompetent  person  is  stayed 
pending  an  appeal  from  the  order  of  appointment,  by  the  filing  of  the 
undertaking  on  appeal  provided  for  by  section  941  of  the  Code  of  Civil 
Procedure.  If  the  guardian,  notwithstanding  such  appeal,  threatens 
to  take  possession  of  the  property  of  the  incompetent  and  to  act  as 
his  guardian  pending  the  appeal,  a  writ  of  supersedeas  will  be  issued 
against  him. — Coburn  v.  Hynes,  161  Cal.  685,  120  Pac.  26.  Such  a 
construction  of  the  effect  of  section  941  of  the  Code  of  Civil  Procedure, 
in  staying  the  functions  of  the  guardian  pending  appeal,  is  not  opposed 
to  sound  public  policy. — Cobum  v.  Hynes,  161  Cal.  685,  120  Pac.  26. 

(5)  Right  of  ward  pending  appeai. — That  it  is  not  to  the  interest  of 
an  insane  person,  and  is  against  public  policy,  to  allow  such  person 
to  have  the  management  of  his  property  pending  his  appeal  from  an 
order  appointing  a  guardian  of  his  estate,  is  not  a  potent  argument 
with  the  court;  it  must  enforce  the  law  as  the  law  is. — O'Donnell  v. 
Sixth  Judicial  District  Court,  40  Nev.  428,  434,  165  Pac.  759. 

(6)  Dismissal  of  appeai. — An  appeal  taken  by  a  guardian  ad  litem, 
who  failed  to  file  a  bill  of  exceptions,  or  statement  on  appeal,  and  who 
did  not  request  the  clerk  of  the  lower  court  to  certify  any  transcript 
of  the  record  on  appeal,  will  be  dismissed,  where  no  such  transcript 
is  on  file. — In  re  Moss,  7  Cal.  Unrep.  172,  74  Pac.  546.  If  an  appeal  in 
a  proceeding  to  appoint  a  guardian  for  an  incompetent  is  taken  by 
the  incompetent  himself,  the  court  will,  upon  his  written  request,  after 
notice  to  his  attorneys  thereof,  dismiss  such  appeal. — In  re  Moss,  7 
Cal.  Unrep.  172,  74  Pac.  546.  An  appeal  from  an  order  settling  the 
final  account  of  the  guardian  of  a  lunatic,  on  the  ward's  death,  should 
not  be  dismissed  merely  because  the  proposed  bill  of  exceptions  and 
the  transcript  on  appeal  were  not  served  upon  the  administrator .-7- 
EsUte  of  Clanton,  171  Cal.  381,  153  Pac.  459. 

(7)  Supplement  to  transcript. — On  appeal  by  heirs  of  a  deceased  luna- 
tic from  an  order  approving  the  guardian's  final  account,  the  tran- 
script, if  it  fails  to  show  the  interest  of  the  appellants,  may  be  cured 
by  a  supplement  thereto  filed  by  the  court's  permission. — Estate  of 
Clanton,  171  Cal.  381,  153  Pac.  459. 

(8)  Review  in  general. — ^Upon  a  petition  to  revoke  letters  of  guard- 
ianship of  an  incompetent  person,  and  to  appoint  petitioner  as  guard- 
ian, where  the  order  for  the  citation  to  issue  is  in  the  record,  but  not 
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the  citation  itself,  though  the  record  recites  that  citation  was  Issued 
pursuant  to  the  order,  and  the  guardian  came  in  and  answered  fully, 
and  had  no  difficulty  In  answering  because  of  any  Insufficient  state- 
ment in  the  citation,  and  as  it  had  served  its  purpose,  she  has  no 
cause  to  complain  upon  appeal  that  the  citation  had  no  sufficient  state- 
ment of  the  nature  of  the  proceeding  to  enable  her  to  answer  the  peti- 
tion.— Guardianship  of  Tilton,  15  Cal.  App.  244,  114  Pac.  594.  The 
supreme  court  in  reviewing  the  appointment  of  a  guardian  for  a  per- 
son alleged  to  be  insane  must  satisfy  themselves  from  the  record  that 
the  trial  Judge  had  before  him  sufficient  evidence  to  justify  his  order, 
consideration  being  had  of  his  superior  opportunity  to  estimate  the 
weight  and  value  of  the  evidence  and  to  determine  the  mental  and 
physical  condition  of  such  person,  and  that  he  had  not  abused  his 
discretion. — ^In  re  Ck)wper's  Estate,  —  Cal.  r-;  176  Pac.  676. 

(9)  Review  of  discretion. — ^After  a  careful  examination  of  the  record 
on  an  appeal  from  an  order  appointing  a  guardian  for  an  alleged 
incompetent  person,  the  court  is  of  the  opinion  that  there  was  suffi- 
cient evidence  to  sustain  the  finding  of  incompetency  and  the  order 
based  thereon;  and  in  view  of  the  superiority  of  the  trial  Judge's 
opportunity  to  estimate  the  weight  and  value  of  the  evidence,  and 
especially  to  determine  the  mental  and  physical  condition  of  the 
alleged  incompetent,  his  exercise  of  discretion  in  making  the  order 
will  not  be  interfered  with,  there  appearing  no  abuse  of  the  same. — 
In  re  Ck)wper's  Estate  (Cal.),  176  Pac.  676,  677.  In  the  matter  of  the 
appointment  of  a  guardian  for  an  Incompetent  person  a  court  does  not 
necessarily  abuse  its  discretion  by  appointing  a  stranger  and  refusing 
to  ratify  the  choice  of  all  the  incompetent's  kinsfolk. — In  re  Crocker's 
Estate,  174  Cal.  660,  163  Pac.  1015. 

(10)  Review  of  evidence. — Record  examined,  and  It  is  held  that  the 
evidence  reasonably  supports  the  findings  of  the  trial  court  as  to  the 
incompetency  of  the  plaintiff  in  error  herein. — ^Tarhola  v.  Strough 
(Okla.),  166  Pac.  729,  730.  Where  the  findings  substantially  support 
the  petition,  and  are  amply  sufficient  fully  to  support  the  order  com- 
plained of  removing  the  original  guardian  and  appointing  the  peti- 
tioner as  guardian,  and  where  the  evidence  is  not  returned  upon 
appeal,  it  must  be  presumed  that  the  evidence  was  sufficient  to  sup- 
port the  findings  and  Justify  the  order. — Guardianship  of  Tilton,  15 
Cal.  App.  244,  114  Pac.  594. 

(11)  Review  of  findings. — ^In  a  proceeding  by  a  son  to  have  a  guard- 
ian appointed  for  his  father,  findings  of  fact  are  as  essential  to  precede 
and  support  the  judgment  rendered  by  the  court  on  the  particular  issue 
tried  by  him  as  is  a  verdict  in  a  case  tried  by  a  jury. — In  re  Manning, 
38  Utah  281,  112  Pac.  169.  The  rule  that  the  findings  of  a  trial  court 
upon  disputed  issues  of  fact  are  not  to  be  overturned  on  appeal  unless 
they  totally  lack  the  support  of  substantial  evidence  is  applicable  to 
findings  in  proceeding  for  the  appointment  of  a  guardian  for  an  alleged 
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Incompetent — ^In  re  Cobum,  166  Cal.  202,  131  Pac.  362.  A  finding  as 
to  one  specific  act  of  neglect  of  duty  of  the  guardian  beyond  the  alle- 
gations of  the  complaint  may  be  disregarded,  and  can  not  be  said'lo 
make  the  findings  broader  than  the  allegations  of  the  petition  in  any 
objectionable  sense,  where  all  the  other  findings  are  within  its  aver- 
ments, and  sufficient — Guardianship  of  Tilton,  15  Cal.  App.  244,  114 
Pac.  594.  An  adverse  Judgment,  in  a  suit  by  a  lunatic's  guardian  for 
rescinding  an  exchange  of  properties,  made  by  the  ward,  as  having 
been  made  for  corporation  stock  of  little  or  no  value,  is  not  to  be 
questioned  by  the  plaintiff  because  part  of  a  finding  does  not  Justify 
it  if  it  is  Justified  by  another  part. — Oazett  v.  Epperly,  35  Cal.  App. 
508,  170  Pac.  634.  The  court's  finding  of  fact  of  incompetency,  in 
the  order  appointing  a  guardian  for  an  incompetent  is  sufficiently 
made  if  the  order  recites  that  the  person  conditioned  "is  an  incompe- 
tent person  as  alleged  in  the  petition  and  the  allegations  of  the  peti* 
tion  are  true.— In  re  Espinosa's  Estate  and  Guardianship,  —  Cal. 
—;  176  Pac.  896. 

REFERENCES 

Citations^ — See  note  post^  on  probate  practice  and  procedure,  sub- 
head 3, 
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CHAPTER  VIIL 

SPENDTHRIFTS  AND  DRUNKARDS. 

S  178.    Court  may  appoint  guardian  for  spendthrift 
§  179.    Notice  to  spendthrift    Hearing  and  appointment 
S  180.    Copy  of  complaint  to  be  filed.    What  contracts  are  rendered 
void. 

S  181.  Allowance  to  ward  for  expense  of  defense. 

S  182.  Powers  and  duties'  of  guardian  of  spendthrift 

§  183.  Meaning  of  term  "spendthrift" 

S  184.  Habitual  drunkards.    See  next  succeeding  seven  sections. 

§  186.  Adjudging  one  to  be  an  habitual  drunkard. 

S  186.  Relative  may  make  complaint 

§  187.  Summons.    Hearing. 

§  188.  Information.    Appointment  of  guardian.    Powers. 

§  189.  F6rm.    Complaint  against  habitual  drunkard. 

S  190.  Vacating  judgment  of  drunkenness. 

S  191.  Form.    Petition  to  vacate  judgment  of  drunkenness. 

§  178.    Court  may  appoint  guardian  for  spendthrift. 

When  any  person  by  excessive  drinking,  gaming,  idle- 
ness, or  debauchery  of  any  kind,  shall  so  spend,  waste, 
or  lessen  his  estate  as  to  expose  himself  or  his  family  to 
want  or  suffering,  or  the  county  to  charge  and  expense 
for  the  support  of  himself  and  family,  the  county  court 
for  such  county  of  which  such  spendthrift  is  a  resident 
or  an  inhabitant  shall  present  a  complaint  to  the  county 
judge  setting  forth  the  facts  and  circumstances  of  the 
case,  and  praying  to  have  a  guardian  appointed  for  him. 
— Lord's  Oregon  Laws,  §  1322. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  Identical  statute  found. 
Alaska — Laws  of  1913,  chapter  9,  page  9;   amending  section  1730, 

Compiled  Laws  of  1913. 
Hawaii — ^Revised  Laws  of  1915,  sections  3026,  3027. 
North  Dakota— Compiled  Laws  of  1913,  section  8S90. 
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§  179.    Notice  to  ipendfhrift.  Hearing  and  appointment. 

The  county  judge  shall  cause  notice  to  be  given  to  such 
supposed  spendthrift  of  the  time  and  place  appointed  for 
hearing  the  case,  not  less  than  ten  days  before  the  time 
so  appointed ;  and  if,  after  a  full  hearing,  it  shall  appear 
to  the  judge  that  the  person  complained  of  comes  within 
the  description  contained  in  the  preceding  section,  he 
shall  appoint  a  guardian  of  his  person  and  estate,  with 
the  powers  and  duties  hereinafter  specified. — Lord's  Ore- 
gon Laws,  §  1323. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  Identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  1730. 

Hawaii— Revised  Laws  of  1916,  sections  8026,  3027. 

§180.    Copy  of  complaint  to  be  filed.    What  contractB  are 
rendered  void. 

After  the  order  of  notice  has  been  issued,  the  com- 
plainants shall  cause  a  copy  of  the  complaint,  with  the 
order  of  notice,  to  be  filed  in  the  office  of  the  county 
clerk  for  the  county,  and  if  a  guardian  shall  be  appointed 
on  such  application,  all  contracts,  excepting  for  neces- 
saries, and  all  gifts,  sales,  or  transfer  of  real  or  personal 
estate  made  by  such  spendthrift,  after  such  filing  of  the 
complaint  in  the  county  clerk's  office,  and  before  the  termi- 
nation of  the  guardianship,  shall  be  null  and  void.— 
Lord's  Oregon  Laws,  §  1324. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Alaska— Compiled  Laws  of  1913,  section  1731. 
Hawaii— Revised  Laws  of  1916,  section  3028. 

§  181.    Allowance  to  ward  f<nr  expense  of  defense. 

When  a  guardian  shall  be  appointed  for  an  insane  per- 
son or  spendthrift,  the  judge  shall  make  an  allowance,  to 
'be  paid  by  the  guardian,  for  all  reasonable  expenses  in- 
curred by  the  ward  in  defending  himself  against  the  com- 
plaint.— Lord's  Oregon  Laws,  §  1325. 


440  PROBATE  LAW  AND  PRACTICE. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity.  ^ 

Alaska— Compiled  Laws  of  1913,  section  1732. 
Hawaii*— ReviBed  Laws  of  1915,  section  3030. 

§  182.    Powers  and  duties  of  goaxdiaji  for  spendthrift. 

Every  guardian  so  appointed  for  a  spendthrift  shall 
have  the  care  and  custody  of  the  person  of  the  ward,  and 
the  management  of  all  his  estate,  until  the  guardian  shall 
be  legally  discharged ;  and  he  shall  give  bond  to  the  state 
of  Oregon,  in  like  manner  and  with  like  condition  as  is 
before  directed  with  respect  to  the  guardian  of  an  insane 
person. — Lord's  Oregon  Laws,  §  1326. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Alaska--Compiled  Laws  of  1913,  section  1733. 
Hawall*—Reylsed  Laws  of  1915,  section  3029. 

§  183.    Meaning  of  term  '' spendthrift. '^ 

The  word  ** spendthrift^^  is  intended  to  include  any 
one  who  is  liable  to  be  put  under  guardianship  on  ac- 
count of  excessive  dinking,  gaming,  idleness,  or  debauch- 
ery, and  this  word  shall  be  so  construed  in  all  the  pro- 
visions relating  to  guardians  and  wards  contained  in  this 
or  any  other  statute. — Lord's  Oregon,  Laws,  %  1342. 

§184.    Habitual  drunkards.    See  next  sucoeeding  seven  sec- 
tioos. 

§  186.    Adjudging  one  to  be  an  habitual  drunkard. 

Any  person  addicted  to  the  use  of  intoxicating  liquors 
may,  upon  complaint  thereof,  or  upon  certificate  of  a  jus- 
tice of  the  peace,  as  hereinafter  provided,  be  adjudged 
an  habitual  drunkard. — Rem.  1915  Code,  Washington, 
%  1708. 

Note. — ^Appointment  of  guardian  for  an  babltual  drunkard. — ^Rem. 
1915  Code,  Washington,  S  3349»  subd.  13. 
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§  186.    Selative  may  make  complamt. 

Either  the  father,  husband,  mother,  wife,  son,  or 
daughter  of  any  person  addicted  to  the  excessive  use  of 
intoxicating  liquors,  or  any  person  in  the  interest  of  the 
relative  aggrieved,  or  of  the  general  public,  may  make 
complaint  to  the  superior  judge  of  the  county  wherein 
such  person,  so  addicted,  resides,  that  the  person  com- 
plained of  is  an  habitual  drunkard,  and  that  in  conse- 
quence thereof,  such  person  is  squandering  his  earnings 
or  property,  or  that  he  neglects  his  business,  or  that  he 
abuses  or  maltreats  his  family,  which  complaint  must  be 
verified  by  the  oath  of  the  complainant,  to  the  effect  that 
the  same  is  true.  And  every  justice  of  the  peace  in  whose 
court  any  person  shall  have  been  convicted  twice  on  a 
charge  of  being  drunk,  or  drunk  and  disorderly,  shall 
certify  to  the  superior  court  of  the  county  in  which  he 
resides,  that  said  person  has  thus  twice  been  convicted. — 
Rem.  1915  Code,  Washington,  %  1709. 

§187.    SummonB.  Hearing. 

Upon  filing  of  the  complaint,  duly  verified,  the  superior 
judge  shall  cause  a  copy  thereof  to  be  served  upon  the 
accused  forthwith  and  shall  summon  him  to  appear  and 
answer,  giving  at  least  ten  days'  notice;  and  if  upon  the 
hearing  of  the  evidence  the  allegations  of  the  complaint 
are  sustained,  or  upon  filing  a  certificate  of  a  justice  of 
the  peace,  as  above  provided,  such  judge  shall,  in  open 
court,  declare  the  accused  to  be  an  habitual  drunkard, 
and  shall  cause  the  proceeding  to  be  entered  in  full  upon 
the  records  of  the  court. — Rem.  1915  Code,  Washington, 
%  1710, 

§  188.    Information.  Appointment  of  guardian.  Powers. 

If  information  in  writing  be  given  to  the  court  or 
judge  of  any  county  that  any  person  in  its  county  is  so 
addicted  to  habitual  drunkenness  as  to  be  incapable  of 
managing  his  affairs,  and  praying  that  an  inquiry  there- 
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into  be  had,  the  court  shall  proceed  therein  in  all  respects 
as  herein  provided  in  respect  to  an  idiot,  lunatic,  or  per- 
son of  unsound  mind ;  and  if  a  guardian  is  appointed  on 
such  proceedings,  he  shall  have  the  same  powers  and  be 
subject  to  the  same  control  as  the  guardian  mentioned  in 
this  chapter. — Wyoming  Rev.  Stats.  1699,  ^  4897. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Kansas— General  Statutes  of  1915,  sections  6098-6133  (Included  with 

lunatics  and  imbeciles.) 
New  Mexico — Statutes  of  1915,  section  3378. 
North  Dakota — Compiled  Laws  of  1913,  section  8890. 

§  189.    Form.  Complaint  against  habitual  drunkard. 

LTitie  of  court] 

(Department  No. , 

[Title  of  action.]!  j      ^Title  of  form.] 

To  the  Honorable  the Judge  of  the Court  of  the 

County  of ,  State  of . 

Now  comes ,^  the  plaintiff,  and  alleges : 

That  he  is  the *  of  said  defendant ;  that  said  defen- 
dant is  addicted  to  the  excessive  use  of  intoxicating 
liquors ;  that  said  defendant,  by  reason  of  such  use,  has 
become,  and  is,  an  habitual  drunkard;  and  that  said  de- 
fendant resides  in  the  county  aforesaid ; 

That,  in  consequence  of  defendant's  said  excessive  use 
of  intoxicating  liquors,  and  by  reason  of  his  being  an 
habitual  drunkard,  said  defendant  is  squandering  his  ^ 
earnings  and  property,*^  and  neglects  his  business ;® 

That  by  reason  of  defendant's  habits  as  aforesaid, 
the  said  defendant  abuses  ''  and  maltreats  ^  his  family. 

Complainant  therefore  prays  that  the  said  defendant 
be  declared  an  habitual  drunkard. 

,  Attorney  for  Complainant        — — ^  Plaintiff. 

[Add  ordinary  verification.] 

Explanatory  notes. — i  As,  John  Doe,  Complainant,  T.  Richard  Roe, 
Defendant.  2  Name  of  plaintiff.  8  The  father,  husband,  or  other  person 
interested.  4  Or,  her.  5  Or  as  the  case  may  be.  o  Giving  brief  state- 
ment of  facts.    T  State  in  what  respect    8  State  how. 
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§  190.    Vacating  judgment  of  drunkenness. 

Any  person  so  declared  to  be  an  habitual  drunkard  may, 
at  any  time  after  the  expiration  of  two  years  from  the 
time  he  was  so  declared  to  be  such,  by  petition  addressed 
to  the  judge  of  the  court  in  which  he  was  so  adjudged, 
have  a  hearing  in  such  court,  upon  a  day  which  shall  be 
by  such  court  set,  which  day  shall  not  be  more  than  ten 
days  after  the  filing  of  such  petition  in  such  court,  which 
petition  may  contain  a  statement  of  facts  tending  to  show 
the  improved  condition  and  habits  of  such  petitioner  and 
to  establish  his  character  for  sobriety,  and  a  prayer  that 
the  order  on  record  so  declaring  him  to  be  such  habitual 
drunkard  be  vacated  and  he  be  released  from  the  effects 
thereof ;  which  petition  shall  be  duly  verified  by  the  peti- 
tioner. And  if  upon  the  hearing  of  such  petition  and  the 
evidence  in  support  thereof  it  appear  to  the  judge  that 
such  petitioner  is  entitled  to  have  such  record  vacated 
and  be  so  released,  then  he  shall  make  an  order  so  de- 
claring that  such  record  be  vacated  and  annulled  and  that 
the  petitioner  be  thereafter  released  from  the  effects 
thereof. — Rem.  1915  Code,  Washington,  \  1715. 

Drunkenness,  as  It  is  commonly  understood,  is  the  result  of  the 
excessive  drinking  of  intoxicating  liquors. — 10  Am.  &  Eng.  Ency.  of 
Law,  276. 

§  191.    Form.  PefitioQ  to  vacate  judgment  of  dninkenness. 

[Title  of  court.] 

(No. .      DeptNo. .* 

[Title  of  action.]  |  [TiUe  of  form.] 

To  the  Honorable ,  Judge  of  the Court  of 

County,^  State  of . 

The  undersigned,  your  petitioner,  respectfully  repre- 
sents that,  on  the day  of ,  19 — ,^  he  was,  in  said 

court,  adjudged  to  be  an  habitual  drunkard,  and  that  the 
court's  order  so  declaring  him  to  be  an  hab'tual  drunkard 
is  now  on  record ; 

That  your  petitioner  has  entirely  ceased  to  use  intoxi- 
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eating  liquors,  and  is  no  longer  an  habitual  drunkard,  or 
a  drunkard  at  all.' 

Your  petitioner  therefore  prays  that  the  record  of  said 
order  be  vacated  and  annulled.  ,  Petitioner. 

,  Attorney  for  Petitioner. 

[Add  ordinary  verification.] 

Explanatory  notes. — i  The  county  In  which  petitioner  was  adjudged 
to  be  an  habitual  drunkard.  2  This  date  must  be  at  least  two  years 
before  the  filing  of  the  petition.  8  State  briefly  the  changed  habits 
and  improved  condition  of  petitioner. 

Note. — ^All  proceedings  provided  by  statute  relating  to  guardian  and 
ward  subsequently  to  the  appointment  of  the  guardian  apply  equally 
to  the  guardianship  of  a  spendthrift — Sturgis  t.  Sturgls  (Or..  Jan.  28, 
1908),  93  Pac.  696,  699. 

SPENDTHRIFTS. 

1.  In  general. 

2.  Spendthrift  trust 

(1)  In  oeno>^l- — After  one  has  been  adjudged  a  spendthrift  by  a 
court  of  competent  jurisdiction,  and  a  guardian  has  been  appointed 
for  him,  the  presumption  is  that  the  necessity  for  the  guardianship 
continues,  until  the  contrary  is  shown,  and  the  burden  of  proving  that 
there  is  no  longer  any  reason  for  its  continuance  is  on  the  ward. — 
Guardianship  of  Humeku,  14  Haw.  413,  415.  The  marriage  of  a  female 
ward,  under  guardianship  as  a  spendthrift  does  not,  of  itself,  operate  as 
a  termination  of  the  relationship  of  guardian  and  ward,  nor  operate 
as  a  legal  discharge  of  the  guardian;  but  as  the  statute  provides, 
it  must  be  made  to  appear,  by  proper  application  to  the  judge  of 
probate,  that  such  "guardianship  is  no  longer  necessary." — Guardian- 
ship of  Kapukini,  12  Haw.  22,  26.  The  fact  that  a  person  Is  under 
guardianship  as  a  spendthrift  does  not  render  him  incapable  of  mak- 
ing a  wilL—Estate  of  Lunalilo,  3  Haw.  619,  620.  It  is  the  duty  of  a 
guardian,  having  the  care  of  a  spendthrift  to  furnish  him  with  neces- 
saries, or  cause  them  to  be  directly  provided  for  him;  he  should  not 
intrust  money  for  that  purpose  to  the  spendthrift  himself;  the  furnish- 
ing of  money  is  not  the  furnishing  of  necessaries. — ^In  re  Barker,  83 
Or.  382,  164  Pac.  382.  Under  the  statute  of  Oregon,  a  spendthrift 
is  entitled  to  contract  for  necessaries,  but  if  he  does  not  pay  for  them 
his  estate  must  respond. — ^In  re  Barker,  83  Or.  382,  164  Pac.  382. 

2.  Spendthrift  trust — To  create  a  spendthrift  trust  a  will  need  not 
expressly  declare  that  the  interest  of  the  cestui  que  trust  shall  be 
beyond  the  reach  of  his  creditors;  it  is  sufficient  if  that  intention  can 
be  clearly  ascertained  from  the  whole  will. — £}veritt  v.  Haskins,  102 
Kan.  546,  171  Pac.  632. 
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CHAPTER  IX. 

COMMITMENT  AND  DISCHARGE  OF  INSANE  PERSONS. 

S  192.    Charges  of  insanity »  and  proceedings  thereon. 

§  193.    Form.    Affidavit  of  insanity. 

§  194.    Form.    Warrant  of  arrest. 

S  195.    Form.    Certificate  of  service  of  warrant  of  arrest 

§  196.    Form.    Order  fixing  time  for  hearing  and  examination. 

§  197.    Form.    Certified  copy  of  order  for  hearing  and  examination. 

§  198.  Form.  Certificate  of  service  of  certified  copy  of  order  for  hear- 
ing and  examination. 

§  199.  Form.  Exhibit  A,  Medical  examination  of  -^-,  charged  with 
insanity. 

§  200.    Form.    Physicians'  certificate  of  Insanity. 

§  201.  Form.  Judgment  of  Insanity  and  order  of  commitment  of  In- 
sane person. 

§  202.  Form.    Statement  of  financial  ability. 

S  203.  Form.    Clerk's  certificate  as  to  papers. 

§  204.  Attendance  and  examination  of  witnesses. 

S  205.  Certificate  of  medical  examiners. 

S  206.  Order  of  commitment. 

§  207.  Execution  of  the  order  of  commitment 

S  208.  Right  to  refuse  to  receive  person  committed. 

§209.  J^ry  trial. 

§  210.  Habeas  corpus. 

S  211.  State  hospitals,  discharge  of  patients  from. 

S  212.  Powers  of  persons,  whose  incapacity  has  been  adjudged,  after 

restoration  to  reason. 

S  213.  Contracts  by  persons  without  understanding. 

8  214.  By  persons  of  unsound  mind. 

8  214.1  Arrest  hearing  and  commitment  of  Inebriates  and  drug  habitues. 
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1.  Examination  and  commitment. 

(1)  In  general. 

(2)  Jurisdiction.     Distinction. 
(8)  Statutory  provisions. 

(4)  Notice,  and  opportunity  to 

be  heard. 
(6)  Evidence. 

(6)  Adjudication  of  insanity. 

(7)  Setting  commitment  aside. 

(8)  Commitment  papers  as  evi- 

dence. 


2.  Collateral  attack. 
8.     Support,  maintenance,  and  cu8« 
tody. 

(1)  Liability  of  estate. 

(2)  Suit  by  directors  of  asylum. 

(3)  Unauthorized  order  as  to 

custody. 
4.  Contracts  and  rights  of  insane 
persons. 

(1)  In  general. 

(2)  Contract  of  conveyance. 

Deed.     Mortgage. 
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5.  Actions. 

(1)  In  general. 

(2)  Suit  to  set  deed  aside. 

6.  Restoration  to  cai>acity.     Dis- 

charge. 

(1)  DisUnction. 

(2)  Purpose  of  statuta. 


(3)  Power  to  discharge.   Habeas 

corpus. 

(4)  Power     to     discharge. 

"Patient." 

(5)  Power  to  discharge.    Effect 

of  discharge. 

(6)  Conclusiveness  of  discharge. 


§  192.    Charges  of  ixuiaiiity,  and  proceedings  thereon. 

Whenever  it  appears  by  affidavit  to  the  satisfaction  of 
a  magistrate  of  a  county,  or  city  and  connty,  that  any 
person  therein  is  so  far  disordered  in  his  mind  as  to 
endanger  health,  person,  or  property,  he  must  issue  and 
deliver  to  some  peace  officer,  for  service,  a  warrant  di- 
recting that  such  person  be  arrested  and  taken  before  a 
judge  of  the  superior  court  of  the  county,  for  a  hearing 
and  examination  on  such  charge.  Such  officer  must  there- 
upon arrest  and  detain  such  person  until  a  hearing  and 
examinatio)!  can  be  had,  as  hereinafter  provided. 

Copy  must  be  sebved. — ^At  the  time  of  the  arrest  a  copy 
of  said  affidavit  and  warrant  of  arrest  must  be  personally 
delivered  to  said  person.  Such  affidavit  and  warrant 
shall  be  in  substantially  the  following  form.  (See  §§  193, 
194,  post). 

Accused  must  be  infobmed  op  his  bights. — He  must  be 
taken  before  a  judge  of  the  superior  court,  to  whom  said 
affidavit  and  warrant  of  arrest  must  be  delivered  to  be 
filed  with  the  clerk.  The  judge  must  then  inform  him  that 
he  is  charged  with  being  insane,  and  inform  him  of  his 
rights  to  make  a  defense  to  such  charge  and  produce  any 
witnesses  in  relation  thereto. 

Obdeb. — The  judge  must  by  order  fix  such  time  and 
place  for  the  hearing  and  examination  in  open  court  as 
will  give  reasonable  opportunity  for  the  production  and 
examination  of  witnesses.  Said  order  must  be  entered 
in  the  minutes  of  the  court  by  the  clerk  and  a  certified 
copy  of  the  same  served  on  such  person. 

Sebvxcb  op  notice  on  belatives. — The  judge  may  also 
order  that  notice  of  the  arrest  of  such  person  and  of  the 
hearing  on  the  said  charge  of  insanity  be  served  on  such 
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relatives  of  said  person  known  to  be  residing  in  the 
county,  as  the  court  may  deem  necessary  or  proper.— 
Kerr's  Cyc.  Pol.  Code,  %  2168. 


§198.    Form.  Affidavit  of  insanity. 

[Title  of  court] 


(Department  No. 


[TiUe  of  matter.]  i  J      j^,y^  ^^  ,^^  j 

State  of ,  ■) 


County  2  of 


,  being  duly  sworn,  deposes  and  says,  That  there 

is  now  in  said  county,*  in  the  city  or  town  of ,  a  per- 
son named ^  who  is  insane,  and  is  so  far  disordered 

in  mind  as  to  endanger  the  health,  person,  and  property 

of  himself,  and  of  others,  and  that  he,  at ,*  in  said 

county,^  on  the day  of ,  19 — ,  threatened  and 

attempted f 

That,  by  reason  of  said  insanity,  said  person  is  danger- 
ous to  be  at  large. 

Wherefore  afiSant  prays  that  a  warrant  of  arrest  of 
such  person  be  issued,  and  that  such  action  may  be  had 
as  the  law  requires  in  the  cases  of  persons  who  are  so 
far  disordered  in  mind  as  to  endanger  health,  person,  and 
property. 

(Name  of  affiant.) 

Subscribed  and  sworn  to  before  me  this day  of 

,  19 — .  ,  Judge  of  the Court. 


Explanatory  notes. — i  Ab,  In  the  Matter  of ,  an  Alleged  Insane 

Person.    2, 8  Or,  City  and  County.     4  Name  the  place.     6  Or,  city  and 
county.    6  State  threats  and  actions  in  detail. 

§  194.    Form.  Warrant  of  arrest. 

[Title  of  court] 

rm**,      «       **     -I.  (Department  No. . 

[TlUe  of  matter.]!  J      [Title  of  form.] 

The  People  of  the  State  of  . 

To    any    Sheriff,    Constable,    Marshal,    Policeman,  or 
Peace  Officer,  in  this  State. 
The  affidavit  of having  been  presented  this  day  to 
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me,  ,  judge  of  the *  court  of  the  county*  of 

,  state  of  -= ,  from  which  it  appears  that  there  is 

now  in  this  county,^  at ,'  a  person  of  the  name  of 

,  who  is  insane,  and  who  is  so  disordered  in  mind  as  to 

endanger  his  own  health,  person,  and  property,®  and  that 
it  is  dangerous  for  said  person  to  be  at  large ; 

And  it  satisfactorily  appearing  to  me  that  said is 

insane,  and  so  far  disordered  in  his  mind  as  to  endanger 
health,  person,  and  property;  — 

Now,  therefore,  you  are  commanded  forthwith  to  arrest 
the  above-named  person,  and  take  him  before  a  judge  of 

the ''  court  of  the  said  county  ®  of ,  for  a  hearing 

and  examination  on  said  charge  of  insanity ; 

And  I  hereby  direct  that  a  copy  of  this  warrant, 
together  with  a  copy  of  said  afiSdavit,  be  delivered  to 

said f  at  the  time  of  his  arrest;  and  further  direct 

that  this  warrant  may  be  served  at  any  hour  of  the  night. 

Witness  my  hand  this day  of ,  19 — . 

f  Judge  of  the  Court. 

Explanatory  notes. — i  As,  In  the  Matter  of ,  an  Alleged  Insane 

Person.  2  Title  of  court  s,  4  Or,  city  and  county.  5  Name  ttaie  place. 
6  Or,  the  person,  Uves,  and  property  of  others.  7  Title  of  court  8  Or, 
city  and  county. 

§  195.    Form.  Certificate  of  service  of  warrant  of  arrest. 

[Title  of  court] 

(Department  No. , 

[TiUe  of  matter.]  1  |      j-^j^l^  ^^  j^,^  j 

I  hereby  certify,  That  I  received  the  above  warrant  of 

arrest  on  the day  of ,  19 — ,  and  served  the  said 

warrant  by  arresting  the  said ,  alleged  to  be  insane, 

and  bringing  him  before  the  Honorable ,  judge  of  the 

2  court  of  said  county  *  of ,  on  the day  of 

,  19 — ;  and  I  further  certify  that  I  delivered  a  copy  of 

said  warrant  of  arrest,  together  with  a  copy  of  the  afiS- 
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davit  of  insanity,  as  directed  in  said  warrant,  personally, 

to  said f  at  the  time  of  the  arrest. 

(OflScer  serving  warrant.) 

Explanatory  notea. — lAs,  In  the  Matter  of ,  an  Alleged  Insane 

Person.    2  Title  of  court    s  Or,  city  and  county. 

§  106.    Form.  Order  fixing  time  for  hearing  and  examination. 

^  '  [Title  of  court] 

{Department  No. . 
[Title  of  form.] 

having  been  brought  before  me  on  a  warrant  of 

arrest  and  affidavit  of  insanity,  charged  with  being  in- 
sane,  — 

It  is  hereby  ordered,  That  said appear  before  me, 

at  the  conrt-room  of  said  court,  at  the  court-house  *  in 

the  said  county  *  of ^  state  of ,  on ,*  the 

day  of ,  19 — ,  at o  'clock  in  the  forenoon  •  of 

said  day,  for  an  examination  and  hearing  on  said  charge, 
and  that  he  be  committed  to  the  custody  of  the  sheriff  of 
said  county  •  until  said  hearing  and  examination  is  had. 

It  is  further  ordered.  That  a  copy  of  this  order  be  per- 
sonally served  on  said before  said  examination  and 

hearing. 

Dated ,  19 — .        ,  Judge  of  the Court. 

Explanatory  notes. — i  As,  In  the  Matter  of ,  an  Alleged  Insane 

Person.  2  Designate  location  of  court-house,  s  Or,  city  and  county. 
4  Day  of  week.    0  Or,  afternoon,    e  Or,  city  and  county. 

§  197.    Form.  Certified  copy  of  order  for  hearing  and  examin- 
ation. 

[Title  of  court] 

(Department  No. 


[TlUe  of  matter.]!  J      [Title  of  form.] 

State  of ,  1 

County  2  of ,   f  ®^* 

I  hereby  certify,  That  the  foregoing  is  a  true  copy  of 
the  order  for  hearing  and  examination  made  by  the  Hon- 
orable   ,  jndge  of  the *  court  of  the  county  *  of 

,  in  the  matter  of  the  alleged  insanity  of ,  on  the 

Probate  Law— 29 
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day  of ,  19 — ,  and  duly  entered  in  the  minutes 


•  of  said  court  on  the day  of ,  19 — . 

,  Clerk  of  the Court,  County  •  of • 

By ,  Deputy  Clerk. 

Explanatory  notes. — i  Ab,  In  the  Matter  of ,  an  Alleged  Insane  ' 

Person.     2  Or,   City  and  County,  s  Title  of  court.     «,  oOr,  city  and 
county. 

§  198.    Form.  Certificate  of  service  of  certified  copy  of  order 
for  hearing  and  examination. 

[Title  of  court] 

(Department  No. . 

LTiUe  of  matter.]  i  J      ^^^^^^  ^^  ^^^  ^ 

State  of ,  1 

County  2  of ,  /  ®®- 

I  hereby  certify,  That  I  received  a  duly  certified  copy 
of  the  order  for  hearing  and  examination  in  the  matter  of 

the  alleged  insanity  of ,  and  served  the  same  on  said 

,  the  alleged  insane  person  named  therein,  by  deliver- 


ing to  said ,  personally,  at ,*  county  *  of , 

state  of J  on  the day  of ,  19 — ,  a  true  copy 

of  said  order  for  hearing  and  examination. 
Dated ,  19 — .       (Officer  serving  warrant.) 

Explanatory  notes. — i  As,  -In  the  Matter  of ,  an  Alleged  Insane 

Person.     2  Or,  City  and  County.     8  Name  the  place.     4  Or,  city  and 
county. 

§199.    Form.  Exhibit  A.  Medical  examination  of —^-9  charged 
with  insanity. 

State  of ,  I  gg 

County  *  of ,  j 

Statement  of  Fact?.* 

1.  Name, .   Alleged  insane  person  resides  at ,• 

county  *  of .    Age, years.    Nativity, .    If 

foreign-bom,  how  long  in  the  United  States, .    How 

long  in .•    Sex, .    Place  from  which  he  came  to 

this  state, .    Color, .     Occupation, .    Relig- 
ious belief, .   Education, .•   Civil  condition^ / 
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If  female  and  married,  give  maiden  name, .     Give 

maiden  name  of  mother, .    Nmnber  of  children, ; 

Uving, ;dead, . 

2.  Has  either  parent  been  addicted  to  the  use  of  opium, 
cocaine,  tobacco,  or  alcoholic  beverages  to  excess,  or 
other  stimulating  narcotics? . 

3.  Have  any  relatives  been  eccentric  or  peculiar  in  any 

way  in  their  habits  or  pursuits t  .    If  so,  how? . 

Have  any  relatives,  direct  or  collateral,  suffered,  or  are 
they  suffering,  from  any  form  of  chronic  disease,  such  as 
consumption  or  tuberculosis,  syphilis,  rheumatism,  neu- 
ralgia, hysteria,  or  nervousness,  or  had  epilepsy  or  fall- 
ing sickness  t . 

4.  Which  parent  does  alleged  insane  person  resemble  t 

mentally,  ;  physically,  .     Habits,  .®     (a) 

What  degree  of  intelligence  does  he  possess  in  comparison 

with  other  members  of  the  family? .    (b)  Has  alleged 

insane  person  normally  any  eccentricity  or  peculiarity  in 

manner,  speech,  or  action! .    (c)  Has  alleged  insane 

person  ever  been  addicted  to  masturbation  or  sexual  ex- 
cesses 1 .   If  so,  for  how  long? .    (d)    Has  alleged 

insane  person  ever  had  convulsions  t .   If  so,  when  did 

he  have  the  first  one? .    When  the  last  one?  . 

(e)  Had  alleged  insane  person  any  severe  disease,  accom- 
panied by  prolonged  high  temperature  or  convlusions, 
during  the  first  two  years  of  life,  or  afterwards? . 

(f)  State  alleged  insane  person's  habits  as  to  use  of 
liquor,  tobacco,  opium,  or  other  drugs,  and  whether  ex- 
cessive or  moderate, .     (g)  What  is  alleged  insane 

person 's  natural  disposition  or  temperament,  and  mental 
capacity? . 

5.  Has  alleged  insane  person  insane  relatives?  . 

If  so,  state  the  degree  of  consanguinity,  and  whether 
paternal  or  maternal, . 

6.  Has  alleged  insane  person  any  peculiarites  of  tem- 
per or  disposition,  making  him  different  from  other  mem- 
bers of  the  family? . 
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7.  What  is  alleged  insane  person's  general  physical 
condition? . 

8.  Specify  any  disease  of  which  alleged  insane  person 
has  suffered  or  does  suffer,  or  any  injury  received, . 

9.  Has  alleged  insane  person  ever  been  an  inmate  of 

an  institution  for  the  insane? .    If  so,  state  when, 

;  where, ;  how  long  an  inmate,  ;  whether 

discharged  recovered,  or  otherwise, ;  (a)  Number  of 

previous  attacks,  ;  (b)  Dates  of  previous  attacks, 

;  (c)  Length  of  time  each  previous  attack  lasted, 


10.  Present  attack  began, .    (a)    Was  the  present 

attack  gradual  or  rapid  in  its  onset? .    (b)  When  was 

any  change  in  his  habits,  conversation,  or  mode  of  living 

first  noticed? .    (o)  Give  progress  of  development  of 

the  disease  from  date  of  first  manifestation  to  present 
time, . 

11.  Is  alleged  insane  person  noisy,  restless,  violent, 
dangerous,  destructive,  incendiary,  excited  or  depressed, 
homicidal  or  suicidal? .• 

12.  Age  when  menses  appeared, .    (a)  Amount  and 

character   before   insanity   appeared,  ;    (b)    Since 

insanity  appeared,  ;    (c)    Has   menstruation  been 

painful? ;  (d)  Is  it  now  painful? . 

13.  Has  the  change  of  life  taken  place? .  (a)    Was 

it  gradual  or  sudden?  ;  (b)  Give  symptoms,  ; 

(c)  How  changed  from  normal, . 

14.  Memory, ;  (a)  Sleep, ;  (b)  Headache  or 

neuralgia,   ;  (c)  Constipation  or  indigestion,  . 

15.  What  is  the  supposed  cause  of  insanity?  Predis- 
posing,   .  Exciting, . 

Facts  indicating  insanity,  personally  observed  by  me, 
as  follows : 

The  alleged  insane  person  said .^^ 

The  alleged  insane  person .^^ 

Other  facts  indicating  insanity,  including  those  com- 
municated to  me  by  others,  as  follows : .^^ 
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niusionSy    .     HallucinatioiiBi    .*•    Delusions, 

14 


What  treatment  has  been  pursued?  .^'   Whether 

patient  has  been  restrained  by  muff,  belt,  or  otherwise, 


Diagnosis, 


Name  and  address  of  correspondent, .  Telegraphic 

address, .    Relationship  of  correspondent  to  alleged 

insane  person, . 

That  the  facts  stated  and  information  contained  in 
this  exhibit  are  true,  to  the  best  of  my  knowledge  and 
belief.  ,  M.  D. 

Dated ,  19—.  ,  M.  D. 

Explanatory  notes. — i  Or,  City  and  County.  2  This  must  be  filled 
out  by  at  least  two  medical  examiners,  who  should  answer  every 
question  as  tnlly  as  possible,  s  Name  the  place.  4  Or,  city  and  county. 
6  The  state,  e  Whether  illiterate,  reads  only,  common  school,  academic, 
collegiate,  or  unknown.  7  Whether  single,  married,  widowed,  or  divorced. 
8  Cleanly  or  uncleanly.  9  if  either  homicide  or  suicide  has  been  at- 
tempted or  threatened,  it  should  be  so  stated,  lo  State  what  the  alleged 
insane  person  said,  if  anything,  in  the  presence  of  the  examiners. 

11  State  what  the  alleged  insane  person  did  in  the  presence  of  the 
examiners,  and  also   describe  his  or  her  appearance   and   manner. 

12  State  what,  if  any,  significant  change  there  has  been  in  the  alleged 
person's  disposition,  mental  condition,  business,  or  social  habits,  or 
bodily  health,  is  Whether  of  sight,  hearing,  taste,  or  smell.  i4  Char- 
acter of;  are  they  fixed,  or  changeable,  lo  State  remedies  given,  and 
whether  given  hypodermically  or  not. 

§200.    Form.   Physicians'  certificate  of  insanity. 

[Title  of  court] 

(Department  No. 


[TiUe  of  matter.]  i  |      [Title  of  form.] 

and ,  being  duly  sworn,  depose  and  say,  and 

certify,  each  for  himself,  and  not  one  for  the  other,  That 
he  is  a  duly  qualified  medical  ei^tminer ;  that,  at  the  re- 

quest  and  in  the  presence  of  the  Honorable ,  judge 

of  the ^  court  in  and  for  the  county  ^  of  — — ,  state  of 

,  he  has  heard  the  testimony  of  the  witnesses,  and 

has  carefully  and  personally  examined  the  said in 
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reference  to  the  charge  of  insanity,  in  the  manner  and 
with  the  results  set  fotth  in  the  medical  examination 
hereto  annexed  and  marked  '^Exhibit  A,"  and  made  a 

part  hereof ;  and  finds  that  said is  insane,  and  is  so 

far  disordered  in  his  mind  as  to  endanger  health,  life, 

person,  and  property,  and  that  the  condition  of  said 

is  such  as  to  require  care  and  treatment  in  a  hospital  or 
asylum  for  the  care,  custody,  and  treatment  of  the  insane ; 
that  said  testimony  was  taken  in  the  presence  of  said  in- 
sane person ;  that  the  insanity  of  said is  not  a  case 

of  idiocy,  imbecility,  simple  feebleness  of  mind,  a  case 
of  acute  mania  a  potu,  of  harmless  chronic  mental  un- 
soundness, or  of  epilepsy,  ,  M.  D. 

,  M.  D. 

Subscribed  and  sworn  to  before  me  this day  of 

,  19 — .  ,  Notary  Public,  etc.* 


Explanatory  notes. — i  As,  In  the  Matter  of ,  an  Alleged  Insane 

Person.  2  Title  of  court  8  Or,  city  and  county.  4  Or  other  officer 
taking  the  oath. 

§  201.    Form.  Judgment  of  insanity  and  order  of  commitment 
of  insane  person. 

[Title  of  court] 

{Department  No. , 
[Title  of  form.] 

,  the  person  named  in  the  affidavit  of  insanity  now 

on  file  in  this  court,  being  this  day  brought  before  me, 

judge  of  the ^  court  of  the  county  *  of ^  state  of 

,  for  a  hearing  and  examination  on  a  charge  of  in- 
sanity as  set  forth  in  the  said  affidavit,  and  said  warrant 
of  arrest  and  notice  of  said  affidavit  of  insanity  having 

been  duly  served  on  the  said ,  and  said having 

been  made  acquainted  by  me  with  the  nature  of  said 
charge,  and  of  his  right  to  make  a  defense  thereto  and  to 
produce  witnesses  thereto;  and  said  matter  coming  on 
regularly  for  hearing  in  open  court,  said being  per- 
sonally present,  on  this day  of ,  19 — ,  in  pur- 
suance of  an  order  of  this  court  fixing  the  time  and  place 
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for  healing  and  examination  of  said on  said  charge 

of  insanity,  duly  entered  in  the  minutes  of  the  court,  and 
a  certified  copy  of  said  order  having  been  duly  served 

on  said ,  and and having  been  duly  sworn 

and  having  testified  as  witnesses  at  said  hearing,  includ- 
ing   and ,  medical  examiners,  whose  certificate 

that  said is  insane  is  hereto  attached  and  marked 

*' Exhibit  A,*'  said  medical  examiners  having  been 
present  at  the  taking  of  the  testimony  of  the  other  wit- 
nesses, and  being  satisfied  from  the  testimony  of  the  said 
witnesses  and  the  matters  set  forth  in  said  certificate  that 

is  insane,  and  that  it  is  dangerous  to  life,  health, 

person,  and  property  for  said  person  to  be  at  large,  and 
that  the  condition  of  said  person  is  such  as  to  require 
care  and  treatment  in  a  hospital  or  institution  for  the 
care,  custody,  and  treatment  of  the  insane ; — 

Now,  therefore,  said is  declared  and  adjudged  to 

be  insane,  and  it  is  ordered  and  directed  that  he  be  com- 
mitted to  the ,  to  be  held  in  custody,  cared  for,  and 

treated  as  an  insane  person. 

It  is  further  ordered  and  directed,  That ,  sheriflf 

of  the  county  *  of ,  state  of ,  take  and  convey 

said to  the state  hospital,  to  be  held  and  con- 
fined therein,  and  cared  for  and  treated  as  an  insane 
person. 

The  sum  of dollars  ($ )  having  been  found  on 

the  person  of  said at  the  time  of  his  arrest,  the  said 

sheriff, ,  is  ordered  to  take  possession  of  the  same 

and  deliver  it  to  the  medical  superintendent  of  said  insti- 
tution with  said . 

Done  in  open  court  this day  of ,  19 — . 

,  Judge  of  the Court. 

[  Seal]    Attest :  ,  Clerk  of  the Court 

By y  Deputy  Clerk. 

Explanatory  notes. — i  Ag,  In  the  Matter  of ,  an  Alleged  Insane 

Person.    2  Title  of  court    8^  4  Or,  city  and  county* 
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§  202.    rorm.  Statement  of  financial  ability. 

[Title  of  court] 

r«.  ,      -       ..     ,  (Department  No. -. 

[TiUe  of  matter.li  |      ^^^^^^  ^^  ^^^^  3 

As  to  the  ability  of  said to  pay  for  his  care  and 

support  at  the  hospital,  I  find,  on  diligent  inquiry,  that 

said is  possessed  of  real  estate  of  the  estimated 

value  of dollars  ($ ),  situated  in  the  county  ^  of 

,  state  of ,  and  of  the  following  description,  to 

wit: f  also  the  following  described  personal  prop- 
erty, viz., ;*  that  the  income  from  said  property  is 

as  follows: ;  and  that  said is  able  to  pay  the 

sum  of dollars  ($ )  per  month  for  his  care  and 

support  at  the  hospital.  Name  and  address  of  guardian : 
f  residing  at ,  county  •  of ,  state  of . 

Dated j  19 — .        ,  Judge  of  the Court. 

Explanatory  notea. — i  As,  In  the  Matter  of,  etc.    2  Or,  city  and  county. 
8, 4  Describe  the  property.    5  Or,  city  and  county. 

§  203.    Form.  Clerk's  certificate  as  to  papers. 

[TiUe  of  court] 

,—.   ^    -       .      ,  (Department  No. w 

CTlUb  of  matter.li  J      ^^^^^  ^^  ^^^j 

State  of . 

'  ^  ss. 


Couniy  *  of 


..} 


•f  couniy  clerk  and  ex  officio  clerk  of  the 


court  of  the  county  *  of y  state  of ,  hereby  certify 

that  the  within  and  foregoing  are  the  certificate  of  the 
physicians,  judgment  of  insanity,  and  order  of  commit- 
ment, and  statement  of  the  judge  in  the  matter  of f 

an  insane  person,  conamitted  on  the  day  of , 

19 — ,  to  the state  hospital  by ^  judge  of  the 

^  court,  and  I  further  certify  that  attached  thereto 

are  true  copies  of  the  affidavit  of  insanity,  warrant  of 
arrest,  and  order  for  the  hearing  and  examination  in 
said  matter,  the  originals  of  the  same  being  on  file  of 
record  in  my  office. 


COMMITMENT  AND  DISOHABOS  OF  INSANB  PERSONS.  457 

Witness  my  hand  and  the  seal  of  said  court  this 


day  of ,  19—.  ,  Clerk. 

[Seal]  By ,  Deputy  Clerk. 

Explanatory  notes. — i  As,  In  the  Matter  of ,  an  Alleged  Insane 

Person.    2  Or,  City  and  County.    8  Title  of  court    4  Or,  city  and  county. 
«  Title  of  court 

§  204.    Attendance  and  ezaminatioh  of  witnesses. 

The  superior  judge  may,  for  any  hearing,  issue  sub- 
poenas and  compel  the  attendance  of  witnesses  and  must 
compel  the  attendance  of  at  least  two  medical  examiners, 
who  must  hear  the  testimony  of  all  witnesses,  make  a 
personal  examination  of  the  alleged  insane  person,  and 
testify  before  the  judge  as  to  the  result  of  such  examin- 
ation, and  to  any  other  pertinent  facts  within  their 
knowledge.  The  judge  must  also  cause  to  be  examined 
before  him  as  a  witness,  any  other  person  whom  he  has 
reason  to  believe  has  any  knowledge  of  the  mental  con- 
dition of  the  alleged  insane  person  or  of  his  financial  con- 
dition or  that  of  the  persons  liable  for  his  maintenance. 
The  alleged  insane  person  must  be  present  at  the  hearing, 
and  if  he  has  no  attorney,  the  judge  may  appoint  an  at/- 
tomey  to  represent  him. — Kerr^s  Cyc.  Pol.  Code,  %  2169. 

§  205.    Oertiflcate  of  medical  examiners. 

If  the  medical  examiners,  after  making  the  examina- 
tion and  hearing  the  testimony,  believe  such  person  to 
be  dangerously  insane,  they  must  make  a  certificate,  under 
their  hand,  showing  as  nearly  as  possible  the  facts  as 
herein  indicated,  and  in  substantially  the  following  form. 
(See  §  199,  ante.)— ^err'^  Cyc.  Pol.  Code,  %  2170. 

§206.    Order  of  commitment. 

The  judge,  after  such  examination  and  certificate  made, 
if  he  believes  the  person  so  far  disordered  in  his  mind  as 
to  endanger  health,  person,  or  property,  must  adjudge 
him  insane,  and  make  an  order  that  he  be  confined  in  a 
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hospital  for  the  care  and  treatment  of  the  insane,  desig- 
nated in  snch'order,  and  the  order  must  be  accompanied 
by  a  written  statement  of  the  judge  as  to  the  financial 
condition  of  the  insane  person  and  of  the  persons  legally 
liable  for  his  maintenance,  as  far  as  can  be  ascertained. 
Such  order  and  statement  shall  be  in  the  following  form. 
(See  §  201,  ante.) 

Duty  op  county  ci^bk. — Copies  of  such  order,  of  the 
certificate  of  the  examiners  and  of  such  accompanying 
statement  must  be  filed  with  the  county  derk,  and  said 
order  must  be  recorded  by  the  county  clerk  of  the  county 
in  which  such  order  was  made  as  are  other  judgments  of 
said  court.  He  shall  also  keep,  in  convenient  form,  an 
index-book,  showing  the  name,  age,  and  sex  of  the  person 
so  ordered  to  be  confined  in  any  such  hospital,  with  the 
date  of  the  order  and  the  name  of  the  hospital  in  which 
the  person  is  ordered  to  be  confined. 

Febs. — No  fees  must  be  charged  by  the  clerk  for  per- 
forming any  of  the  duties  provided  for  in  this  section. — 
Kerr's  Cyc.  Pol.  Code,  %  2171. 

§  207.    Execution  of  the  order  of  commitment 

The  insane  person,  together  with  certified  copies  of  the 
affidavit,  warrant  of  arrest,  and  of  the  order  for  hearing 
and  examination,  the  order  and  accompanying  statement 
of  the  judge  and  the  certificate  of  the  physicians,  must  be 
delivered  to  the  sheriff  of  the  county,  and  by  him  must  be 
delivered  to  the  officer  in  charge  of  the  hospital  to  which 
such  person  is  conunitted;  but  no  female  insane  person 
shall  be  taken  to  any  hospital  without  the  attendance  of 
some  other  female  or  of  some  relative  of  such  insane  per- 
son.—i'err '5  Cyc.  Pol.  Code,  %  2172. 


§206.    Bight  to  refuse  to  receive  pers<m 

The  superintendent  or  person  in  charge  of  any  state 
hospital  may  refuse  to  receive  any  person  upon  any 
order,  if  the  papers  presented  do  not  comply  with  the 


COMMITMENT   AND  DISCHARGE  OF   INSANE  PERSONS.  459 

provisions  of  the  preceding  section. — Kerr's  Cyc.  Pol. 
Code,  %  2173. 

§  209.    Jury  trial. 

If  a  person  ordered  to  be  committed,  or  any  friend  in 
his  behalf,  is  dissatisfied  with  the  order  of  the  judge 
committing  him,  he  may,  within  five  days  after  the  making 
of  such  order,  demand  that  the  question  of  his  sanity  be 
tried  by  a  jury  before  the  superior  court  of  the  county  in 
which  he  was  committed.  Thereupon  that  court  must 
cause  a  jury  to  be  summoned  and  to  be  in  attendance  at 
a  date  stated,  not  less  than  five  nor  more  than  ten  days 
from  the  date  of  the  demand  for  a  jury  trial. 

Pbocedxtbe. — ^At  such  trial  the  cause  against  the  alleged 
insane  must  be  represented  by  the  district  attorney  of  the 
county,  and  the  trial  must  be  had  as  provided  by  law  for 
the  trial  of  civil  causes  before  a  jury,  and  the  alleged  in- 
sane person  must  be  discharged  unless  a  verdict  that  he 
is  insane  is  found  by  at  least  three-fourths  of  the  jury. 

Commitment. — If  the  verdict  of  the  jury  is  that  he  is 
insane,  the  judge  must  adjudge  that  fact  and  make  an 
order  of  commitment  as  upon  the  original  hearing.  Such 
order  must  be  presented,  at  the  time  of  commitment  of 
suc]i  insane  person,  to  the  superintendent  or  person  in 
charge  of  the  hospital  to  which  the  insane  person  is  com- 
mitted, and  a  copy  thereof  be  forwarded  by  such  superin- 
tendent to  the  commission,  and  filed  in  its  ofQce. 

Stay  of  proceedings. — Proceedings  under  the  order 
must  not  be  stayed,  pending  the  proceedings  for  deter- 
mining the  question  of  sanity  by  a  jury,  except  upon  the 
order  of  a  superior  judge,  with  provision  made  therein 
for  such  temporary  care  and  custody  of  the  alleged  insane 
person  as  may  be  deemed  necessary. 

Bond  for  appearance. — If  the  superior  judge,  by  the 
order  granting  the  stay,  commits  the  accused  insane  to  the 
custody  of  any  person  other  than  a  peace  officer,  he  may, 
by  such  order,  require  a  bond  for  his  appearance  at  the 
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trial.  If  a  judge  refuses*  to  grant  an  application  for  an 
order  of  commitment  of  an  insane  person  alleged  to  be 
dangerous  to  himself  and  others  if  at  large,  he  must  state 
his  reasons  for  such  refusal,  and  any  person  aggrieved 
thereby  may  demand  a  trial  of  the  question  of  the  in- 
sanity of  such  accused  insane,  in  the  manner  hereinbefore 
provided  for  a  jury  trial  when  demanded  by  or  on  behalf 
of  the  accused  insane. — Kerr^s  Cyc.  Pol.  Code,  §  2174. 

§210.    Habeas  corpus. 

Any  one  in  custody  as  an  insane  or  incompetent  per- 
son is  entitled  to  a  writ  of  habeas  corpus,  upon  a  proper 
application  made  by  the  commission,  by  such  person,  a 
relative  or  friend  in  his  behalf  to  the  superior  judge  of 
the  county  in  which  the  hospital  is  located.  Upon  the  re- 
turn of  such  writ,  the  fact  of  his  insanity  or  incompetency 
must  be  inquired  into  and  determined.  The  medical  his- 
tory of  such  person  as  it  appears  in  the  clinical  records,^ 
must  be  given  in  evidence,  and  the  superintendent  in 
charge  of  the  state  hospital  wherein  such  person  is  held 
in  custody,  and  any  other  person,  must  be  sworn  touching 
the  mental  condition  of  such  person. — Kerr's  Cyc.  Pol. 
Code,  §  2188. 

§  211.    State  hospitals,  discharge  of  patients  from. 

The  superintendent  of  a  state  hospital  on  filing  his 
written  certificate  with  the  secretary  of  board  of  man- 
agers, may  discharge  any  patient,  except  one  held  upon 
an  order  of  a  court  or  judge  having  criminal  jurisdiction 
in  an  action  or  proceeding  arising  out  of  a  criminal  action 
or  proceeding  arising  out  of  a  criminal  offense,  at  any 
time,  as  follows : 

A  patient  who,  in  his  judgment,  has  recovered; 

Any  patient  who  is  not  recovered,  but  whose  discharge, 
in  the  judgment  of  the  superintendent,  will  not  be  detri- 
mental to  the  public  welfare,  or  injurious  to  the  patient. 
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Superintendent  may  bbpusb  to  discharge.  —  The 
medical  superintendent  may,  when  he  deems  it  advisable, 
refuse  to  discharge  any  patient  as  improved,  unless  the 
guardian,  friends,  or  relatives  of  such  patient  shall 
satisfy  such  medical  superintendent  that  they  are  finan- 
cially able  and  willing  to  properly  care  for  such  patient 
after  his  discharge. 

Superior  judge  may  order  discharge. — ^When  the 
superintendent  is  unwilling  to  certify  to  the  discharge  of 
an  unrecovered  patient,  upon  request,  and  so  certifies  in 
writing,  giving  his  reasons  therefor,  any  superior  judge 
of  the  county  in  which  the  hospital  is  situated  may,  upon 
such  certificate,  and  an  opportunity  of  hearing  thereon 
being  accorded  the  superintendent,  and  upon  [such]  other 
proofs  as  may  be  produced  before  him,  direct,  by  order, 
the  discharge  of  such  patient,  upon  such  security  to  the 
people  of  the  state  as  he  may  require  for  the  good  be- 
havior and  maintenance  of  the  patient. 

The  certificate  and  the  proof,  and  the  order  granted 
thereon,  must  be  filed  in  the  clerk's  office  of  the  county  in 
which  the  hospital  is  situated,  and  a  certified  copy  of  the 
order  in  the  hospital  from  which  the  patient  is  discharged. 

Parole  op  patient. — The  superintendent  may  grant  a 
parole  to  a  patient,  not  exceeding  thirty  days,  xmder  gen- 
eral conditions  prescribed  by  the  commission. 

Patients  charged  with  crime. — ^A  patient  committed 
to  a  hospital  under  the  provisions  of  chapter  six,  title  ten, 
part  two,  of  the  Penal  Code,  must,  upon  the  certificate  of 
the  superintendent  that  such  person  has  recovered,  ap- 
proved by  the  superior  judge  of  the  county  from  which 
the  patient  was  committed,  be  redelivered  to  the  sheriff 
of  such  county,  and  dealt  with  as  provided  for  by  said 
chapter  six  of  the  Penal  Code. 

Discharge  op  patient  on  order  op  commission.  Return 
TO  county. — The  medical  superintendent  of  a  state  hos- 
pital may  on  his  own  motioui  and  must  on  the  order  of 
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the  commission^  discharge  any  patient  who  is  not  insane, 
or  because  he  is  not  a  proper  case  for  treatment  therein, 
or  because  such  patient  is  a  case  of  idiocy,  imbecility, 
chronic  harmless  mental  unsoundness  or  acute  mania  a 
potu.  Such  person,  when  discharged,  shall  be  returned 
to  the  county  from  which  he  was  committed  M  the  expense 
of  said  county.  When  such  person  is  a  poor  and  indigent 
person  he  shall  be  delivered  to  the  sheriff  of  the  county 
who  must  take  the  necessary  steps  for  the  care  of  such 
person. 

When  such  person  is  a  poor  and  indigent  person  he 
shall  be  cared  for  by  such  county  as  are  other  indigent 
poor. 

Conditions  on  recommitment. — ^When  any  person  is 
discharged  from  any  state  hospital  as  is  last  herein  pro- 
vided he  shall  not  be  again  committed  to  any  state 
hospital  for  the  insane  unless  permission  for  such  recom- 
mitment be  first  obtained  from  the  medical  superinten- 
dent thereof.  Said  medical  superintendent  shall  refuse 
to  receive  such  person  on  such  recommitment  unless  such 
permission  is  obtained  as  herein  provided. 

Cebtifioatb  of  discharge  to  be  filed.  Recording. — 
When  any  person  is  discharged  as  recovered  from  a 
state  hospital  a  copy  of  the  certificate  of  discharge  duly 
certified  by  the  secretary  of  the  board  of  managers,  may 
be  filed  for  record  with  the  clerk  of  the  superior  court  of 
the  county  from  which  said  person  was  committed.  The 
clerk  shall  record  the  same  in  a  book  kept  for  that  pur- 
pose and  shall  keep  an  index  thereof.  No  fees  shall  be 
charged  by  the  clerk  for  performing  such  duties. 

Copy  of  certificate  as  evidence. — Such  certified  copy 
of  such  certificate  and  the  record  of  the  same  shall  have 
the  same  legal  effect  as  the  original,  and  if  no  guardian 
has  been  appointed  for  such  person  as  provided  by  sec- 
tions seventeen  hundred  and  sixty-three  and  seventeen 
hundred  and  sixty-four  of  the  Code  of  Civil  Procedure, 
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such  certificate,  duly  certified  copies  thereof  and  such 
record  thereof  shall  have  the  same  legal  force  and  effect 
as  a  judgment  of  restoration  to  capacity  made  under  the 
provisions  of  section  seventeen  hundred  and  sixty-six  of 
the  Code  of  Civil  Procedure. 

''Patient''  defined. — The  term  patient  as  used  in  this 
section  shall  be  regarded  as  referring  to  and  including 
inmates  of  the  home  for  the  feeble-minded. 

Application  to  be  dbclabed  sane. — ^Whenever  any  per- 
son duly  adjudged  to  be  insane  has  been  duly  committed 
to  a  state  hospital  for  the  insane  under  the  provisions  of 
any  law  of  this  state,  and  for  whom  no  guardian  has  been 
appointed,  and  who  is  absent  from  the  hospital  to  which 
he  was  committed  or  transferred  under  the  order  of  com- 
mitment, on  parole  or  leave  of  absence  granted  by  the 
medical  superintendent  thereof,  or  who  has  been .  dis- 
charged therefrom  as  improved  by  said  superintendent 
as  provided  by  this  section,  is  desirous  of  being  declared 
sane  and  restored  to  legal  capacity,  said  insane  person 
or  a  relative  or  friend  on  his  behalf  may  make  applica- 
tion in  writing  to  said  medical  superintendent  to  be  de- 
clared sane.  On  receiving  such  application,  said  medical 
superintendent  may  make  such  examination  of  such  per- 
son and  require  such  proof  as  he  may  reasonably  deem 
necessary  to  determine  whether  or  not  such  person  is 
sane.  For  the  purpose  of  making  such  examination  said 
superintendent  may  also  require  said  person  to  present 
himself  at  the  hospital  for  examination.  If  on  making 
such  examination  and  receiving  such  proofs  as  he  deems 
reasonably  necessary  said  medical  superintendent  shall 
be  satisfied  that  said  person  is  sane  and  has  recovered  his 
reason,  said  medical  superintendent  shall  issue  to  said 
person  his  certificate  that  such  person  is  sane  and  re- 
covered and  restored  to  reason.  A  copy  thereof,  duly 
certified,  shall  be  immediately  forwarded  to  the  state 
commission  in  lunacy,  who  shall  file  the  same  in  their 
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office.   A  copy  thereof  shall  also  be  filed  at  said  hospital 
and  a  proper  record  made  thereof. 

Application  wheke  superintendent  befuses  to  issue 
CERTIFICATE. — If  Said  medical  superintendent  is  unwilling 
or  refuses,  however,  to  issue  a  certificate  of  recovery 
upon  application  as  in  this  section  provided,  he  shall  so 
certify  in  writing,  giving  his  reasons  therefor,  and  said 
insane  person  or  a  relative  or  friend  in  his  behalf  may 
make  application  by  petition  duly  verified  to  a  judge  of 
the  superior  court  of  the  county  where  such  insane  per- 
son resides  to  be  declared  sane.  Notice  of  the  hearing  of 
said  application  shall  be  given  in  the  manner  directed  h^r 
a  judge  of  said  court  to  said  medical  superintendent,  and 
to  such  relative  or  relatives  of  such  insane  person  resid- 
ing in  the  county  as  the  judge  may  direct,  who  may  have 
opportunity  to  appear  and  be  heard  on  the  hearing  of 
said  application.  Such  hearing  shall  be  conducted  as  are 
civil  cases,  and  on  demand  of  the  petitioner  the  question 
of  the  insanity  of  such  person  may  be  tried  by  a  jury,  as 
in  civil  cases.  K  on  the  hearing  of  said  application  the 
court  is  satisfied  from  the  proofs  produced  or  if  a  jury 
trial  is  had,  and  the  jury  shall  render  a  verdict  that  such 
person  is  sane,  the  court  shall  by  order  adjudge  such  per- 
son to  be  sane.  Said  order  shall  be  filed  and  recorded  in 
the  office  of  the  county  clerk  and  certified  copies  thereof 
shall  be  sent  by  said  clerk  and  filed  with  the  state  com- 
mission in  Ixmacy  and  also  with  the  superintendent  of  the 
hospital  from  which  said  insane  person  was  paroled, 
granted  leave  of  absence,  or  discharged  as  improved.  If 
said  matter  is  tried  by  a  jury  the  cause  against  said  in- 
sane person  shall  be  represented  by  the  district  attorney 
of  the  county.  From  a  decision  of  the  court  or  verdict  of 
the  jury  finding  the  said  person  insane  an  appeal  may 
be  taken  as  in  civil  cases.  If  three-fourths  of  the  jury 
fail  to  declare  said  person  sane,  or  the  court  or  the  jury 
shall  find  such  person  to  be  insane,  said  proceeding  shall 
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be  dismissed  and  no  new  application  to  declare  such  per- 
son sane  shall  be  made  for  six  months  thereafter. 

Hearing.  Trial  by  jxtby. — ^Whenever  any  person  who 
has  been  adjudged  to  be  insane,  who  has  not  been  com- 
mitted to  a  state  hospital  for  the  insane,  and  who  has 
no  guardian,  is  desirous  of  being  declared  sane  and  re- 
stored to  legal  capacity,  said  insane  person  or  a  rela- 
tive or  friend  on  his  behalf  may,  by  petition  duly  veri- 
fied, make  application  to  a  judge  of  the  superior  court 
where  he  resides  to  be  declared  sane;  said  judge  shall 
fix  a  time  for  the  hearing  of  said  application,  and  he 
may,  by  order,  direct  that  notice  of  said  hearing  be  given 
in  the  manner  and  to  such  relative  or  relatives  of  said 
person  residing  in  the  county  where  such  application  is 
made,  as  the  judge  may  direct,  who  shall  have  oppor- 
tunity to  appear  and  be  heard  at  said  hearing.  Such 
hearing  shall  be  conducted  as  are  civil  cases,  and  on  de- 
mand by  the  petitioner  may  be  tried  before  a  jury  as 
are  civil  cases.  If  on  said  hearing  the  decision  of  the 
court  or  the  verdict  of  the  jury  is  that  such  person  is 
insane,  an  appeal  may  be  taken  to  the  supreme  court  as 
in  civil  cases.  If  the  court  shall  decide  or  the  jury  shall 
render  a  verdict  declaring  said  person  to  be  ^ane,  the 
court  shall  make  an  order  declaring  said  person  to  be 
sane.  If  three-fourths  of  the  jury  fail  to  unite  in  a 
verdict,  or  the  court  or  jury  shall  decide  that  such  person 
is  insane,  such  proceeding  shall  be  dismissed,  and  no 
new  application  to  have  such  person  declared  sane  shall 
be  made  for  six  months  thereafter. 

Costs. — Before  any  order  is  made  or  any  proceedings 
are  taken  for  a  trial  by  jury,  the  person  demanding  the 
same  shall  make  a  deposit,  or  give  a  bond,  to  be  approved 
by  a  judge  of  the  superior  court  where  proceedings  are 
had  for  the  payment  of  all  costs  of  such  trial,  unless,  in 
the  opinion  of  said  judge,  the  insane  person  in  whose 
behalf  said  trial  is  demanded  is  a  poor  or  indigent  person. 

Probate  Law— 30 
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Prima  facie  evidence  of  sanity. — The  certificate  of  re- 
covery by  the  medical  superintendent,  the  order  of  the 
judge  or  the  verdict  of  a  jury  and  the  order  of  the  judge 
as  in  this  section  provided,  shall  have  the  same  legal 
effect  as  a  discharge  as  recovered,  and  shall  be  prima 
facie  evidence  of  the  sanity  of  such  person. — Kerr's  Cyc. 
Pol.  Code,  %  2189. 

§  212.    Powers  of  persons,  whose  incapacity  has  been  adjudged, 
after  restoration  to  reason. 

After  his  incapacity  has  been  judicially  determined,  a 
person  of  unsound  mind  can  make  no  conveyance  or  other 
contract  nor  delegate  any  power  or  waive  any  right, 
until  his  restoration  to  capacity.  But  a  certificate  from 
the  medical  superintendent  or  resident  physician  of  the 
insane  asylum  to  which  such  person  may  have  been  com- 
mitted, showing  that  such  person  had  been  discharged 
therefrom,  cured  and  restored  to  reason,  shall  establish 
the  presumption  of  legal  capacity  in  such  person  from  the 
time  of  such  discharge. — Kerr's  Cyc.  Civ.  Code,  %  40. 

ANAL0Q0U8  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Idaho* — Compiled  Statutes  of  1919,  section  4590. 

Montana* — ^Revised  Codes  of  1907,  section  3597. 
North  Dakota — Compiled  Laws  of  1913,  section  4345. 
Oklahoma — ^Revised  Laws  of  1910,  section  890. 
South  Dakota — Compiled  Laws  of  1913,  section  2521. 

§  213.    OontractB  by  persons  without  understanding. 

A  person  entirely  without  understanding  has  no  power 
to  make  a  contract  of  any  kind,  but  he  is  liable  for  the 
reasonable  value  of  things  furnished  to  him  necessary 
for  his  support  or  the  support  of  his  family. — Kerr's 
Cyc.  Civ.  Code,  %  38. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Idaho — Compiled  Statutes,  section  4688. 
North  Dakota— Compiled  Laws  of  1913,  section  4343. 
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Oklahoma — Revised  Laws  of  1910,  section  888. 

South  Dakota* — Compiled  Laws  of  1913»  volume  II,  page  3,  sec- 
tion 2519. 

Note. — For  provisions  in  other  states  relative  to  the  same  subject- 
matter  covered  by  sections  2167-2189  of  the  Political  Code  of  California, 
see  the  following  table. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  Identical  statute  found. 

Alaska — Compiled  Laws  of  1913,  sections  830-832a. 

Arizona— Revised  Statutes  of  1913,  paragraphs  1199-1293. 

Colorado— Mills's  Statutes  of  1912,  sections  4690-4727;  Laws  of  1915, 
chapter  118,  page  336,  repealing  sections  4690,  4692,  4693,  4694,  4695, 
and  4705,  of  Mills's  Ann.  Stats.,  Rev.  Ed.  1912. 

Idaho— Compiled  Statutes  of  1919,  section  4589. 

Kansas — General  Statutes  of  1915,  sections  9593-9628. 

Montana — ^Revised  Codes  of  1907,  sections  1111-1147;  Supp.  of  1915, 
pages  207-212,  sections  lllM147k. 

Nevada — Revised  Laws  of  1912,  sections  2195-2212;  and  Statutes  of 
1913,  chapter  52,  page  38. 

New  Mexico — Statutes  of  1916,  sections  3378-3410. 

North  Dakota — Compiled  Laws  of  1913,  section  4474. 

Oklahoma — Laws  of  1915,  chapter  275,  page  526;  Laws  of  1917,  chap- 
ter 174,  page  309. 

Oregon — ^Laws  of  1913,  chapter  242,  page  679. 

South  DakoU— Compiled  Laws  of  1913,  sections  2179-2198;  Laws  of 
1916-17,  chapter  266,  page  446. 

Utah— <;ompUed  Laws  of  1907,  sections  2168-2176. 

Washington — ^Remington's  1915  Code,  sections  5953-5970. 

Wyoming — Compiled  Statutes  of  1910,  sections  448-481. 

§  214.    Bjr  persons  of  unsonnd  mind. 

A  conveyance  or  other  contract  of  a  person  of  unsound 
mind,  but  not  entirely  without  understanding,  made  be- 
fore his  incapacity  has  been  judicially  determined,  is 
subject  to  rescission,  as  provided  in  the  chapter  on  re- 
scission of  this  code. — Kerr's  Cyc.  Civ.  Code,  §  39. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Idaho — Compiled  Statutes,  section  4589. 
North  Dakota — Compiled  Laws  of  1913,  section  4344. 
Oklahoma — Revised  Laws  of  1910,  section  889. 
South  Dakota* — Compiled  Laws  of  1913,  volume  II,  page  3,  section 
2520. 
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Note.—- The  oommitment  of  incompetents,  other  than  insane  persons, 
is  provided  for  by  the  Political  Code  of  California,  §  2192.  For  provi- 
sions in  other  states  relative  to  the  incompetent  and  feeble-minded, 
see  the  following  table. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  Identical  statute  found. 
Colorado— Mills's  Statutes  of  1912,  sections  2867-2875;  Laws  of  1916, 

chapter  118,  page  336,  repealing  sections  4690,  4692,  4693,  4694, 

4695,  and  4705,  of  MUls's  Ann.  SUts.,  Rev.  Ed.  1912. 
Idaho — Compiled  Statutes  of  1919,  section  1187. 
Kansas — General  Statutes  of  1915,  sections  9671-9688. 
Montana— Revised  Codes  of  1907,  section  1171,  as  amended  in  1909. 

See  Supp.  of  1915,  page  212. 
Nevada— Revised  Laws  of  1912,  sections  5726,  6162-6186. 
New  Mexico — Statutes  of  1915,  sections  3378-3410. 
North  Dakota — Compiled  Laws  of  1913,  section  1714,  as  re-enacted  by 

Laws  of  1917,  chapter  143,  page  207. 
Oklahoma— Revised  Laws  of  1910,  sections  7067,  7081. 
South  Dakota — Compiled  Laws  of  1913,  volume  I,  page  146,  section 

552,  and  pages  147-149,  sections  558-564. 
Washington— Remington's   1915   Code,   sections   8974—1  to   8974—5 

(state  humane  bureau). 

§214.^  Arrest^  hearing  and  commitment  of  inebriates  and 
drug  habitues. 
Whenever  it  appears  by  affidavit  to  the  satisfaction  of 
a  magistrate  of  a  county,  or  city  and  county,  that  any 
person  is  so  far  addicted  to  the  intemperate  use  of  nar- 
cotics as  to  have  lost  the  power  of  self-control,  or  is  sub- 
ject to  dipsomania  or  inebriety,  he  must  issue  and  de- 
liver to  some  peace  officer  for  service  a  warrant  directing 
that  such  person  be  arrested  and  taken  before  a  judge  of 
the  superior  court  for  a  hearing  and  examination  on  such 
charge.  Such  officer  must  thereupon  arrest  and  detain 
such  person  until  a  hearing  and  examination  can  be  had. 
At  the  time  of  the  arrest  a  copy  of  said  affidavit  and  war- 
rant of  arrest  must  be  personally  delivered  to  said  per- 
son. Such  affidavit  and  warrant  of  arrest  must  be  sub- 
stantially in  the  form  provided  by  section  two  thousand 
one  hundred  sixty-eight  of  the  Political  Code  for  the 
arrest  of  a  person  charged  with  insanity.  He  must  be 
taken  before  a  judge  of  the  superior  courti  to  whom  said 
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affidavit  and  warrant  of  arrest  must  be  delivered  to  be 
filed  with  the  clerk.  The  judge  must  then  inform  him 
of  the  charge  against  him,  and  inform  him  of  his  rights 
to  make  a  defense  to  such  charge  and  produce  any  wit- 
nesses in  relation  thereto.  The  judge  must  by  order  fix 
such  time  and  place  for  the  hearing  and  examination  in 
open  court  as  will  give  a  reasonable  opportunity  for  the 
production  and  examination  of  witnesses.  Such  order 
must  be  entered  in  the  minutes  of  the  court  by  the  clerk 
and  a  certified  copy  of  same  served  on  such  person.  The 
judge  may  also  order  that  notice  of  the  arrest  of  such 
person  and  the  hearing  of  the  charge  be  served  on  such 
relatives  of  said  person  known  to  be  residing  in  the 
county,  as  the  court  may  deem  necessary  or  proper.  The 
hearing  and  examination  shall  be  had  in  compliance  with 
the  provisions  of  sections  two  thousand  one  hundred  and 
sixty-nine  and  two  thousand  one  hundred  and  seventy  of 
the  Political  Code.  The  judge,  after  such  hearing  and 
examination,  if  he  believes  the  person  is  so  far  addicted 
to  the  intemperate  use  of  narcotics  or  stimidants  as  to 
have  lost  the  power  of  self-control,  or  is  subject  to  dipso- 
mania or  inebriety,  must  make  an  order  that  he  be  con- 
fined in  a  hospital  for  the  care  and  treatment  of  the 
insane,  designated  in  such  order,  and  the  order  must  be 
accompanied  by  a  written  statement  of  the  judge  as  to 
the  financial  condition  of  the  patient,  and  of  the  person 
legally  liable  for  his  maintenance,  as  far  as  can  be  ascer- 
tained ;  provided,  that  before  a  person  shall  be  committed 
to  a  state  hospital,  satisfactory  evidence  shall  be  sub- 
mitted to  the  trial  judge  showing  that  the  person  to  be 
committed  is  not  of  bad  repute  or  bad  character,  apart 
from  his  or  her  habit  for  which  the  commitment  is  made, 
and  that  there  is  reasonable  ground  for  believing  that 
the  person,  if  committed,  will  be  permanently  benefited 
by  treatment ;  and  provided,  further,  that  no  person  who 
has  heretofore  been  committed  under  the  provisions  of 
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this  section  as  an  intemperate,  user  of  narcotics,  and  who 
has  been  discharged  or  has  escaped,  shall  be  again  com- 
mitted to  any  state  hospital  unless  permission  for  such 
recommitment  be  first  obtained  from  the  medical  superin- 
tendent thereof.  Such  order  and  statement  shall  be  in 
substantially  the  form  provided  by  section  two  thousand 
one  hundred  and  seventy-one  of  the  Political  Code  for 
the  commitment  of  insane  persons.  The  court  shall  com- 
mit such  person  for  a  definite  period,  not  to  exceed  two 
years;  but  provided  that  he  may  be  paroled  by  the 
medical  superintendent  under  the  same  rules  and  condi- 
tion that  the  insane  are  paroled;  and  provided  further 
that  the  state  commission  in  lunacy  shall  be  given  the 
same  power  to  discharge  any  person  committed  under 
this  act  as  contained  in  section  two  thousand  one  hundred 
and  eighty-nine  of  the  Political  Code,  upon  the  recom- 
mendation of  the  hospital  superintendent,  when  satisfied 
that  such  person  wiU  not  receive  substantial  benefit  from 
further  hospital  treatment.  Such  person  shall  be  de- 
livered to  the  state  hospital  for  the  insane  to  which  he 
has  been  committed  in  compliance  with  the  provisions  of 
section  two  thousand  one  hundred  and  seventy-two  of  the 
Political  Code,  providing  for  the  commitment  and  de- 
liverance of  an  insane  person. — Kerr's  Cyc.  Pol.  Code, 
^  2185c. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
No  identical  statute  found. 
Hawaii— Laws  of  1915,  Act  187,  page  266. 
Idaho — Compiled  Statutes  of  1919,  section  1191. 
Kansas — Laws  of  1917,  chapter  165,  page  212  (appointment  of 

guardian). 
Montana— Laws  of  1911,  chapter  139,  page  898.    See  Supp.  of  1916, 

pages  209,  210,  sections  1147a'1147k. 
Oklahoma— Revised  Laws  of  1910,  sections  3864-8367« 
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1.  EiXamination  and  commitment. 

(1)  In  sreneral. 

(2)  JuriBdiction.     Distinction. 

(3)  Statutory  provisions. 

(4)  Notice,  and  opportunity  to 

be  heard. 
(6)  Evidence. 

(6)  Adjudication  of  insanity. 

(7)  SettiniT  commitment  aside. 

(8)  Commitment  papers  as  evi« 

dence. 

2.  Collateral  attack. 

S.     Support,  maintenance,  and  cua* 
tody. 

(1)  Liability  of  estate. 

(2)  Suit  by  directors  of  asylum. 
(8)  Unauthorised  order  as  to 

custody. 


4.  Contracts  and  rights  of  insane 

persons. 

(1)  In  general. 

(2)  Contract  of  conveyance. 

Deed.     Mortgage. 

5.  Actions. 

(1)  In  general. 

(2)  Suit  to  set  deed  aside. 
••  Restoration  to  capacity.     Dis- 
charge. 

(1)  Distinction. 

(2)  Purpose  of  statute. 

(8)  Power  to  discharge.   Habeas 

corpus. 
(4)  Power     to     discharge. 

"Patient" 
(6)  Power  to  discbarge.    Effect 

of  discharge. 
(6)  Conclusiveness  of  discharge. 


1.  Examination  and  commitment. 

(1)  In  general. — The  residence  of  one  who  has  strayed  away,  and 
for  inquiring  into  the  sanity  of  whom  a  petition  is  filed,  has  two  nec- 
essary elements:  (1),  the  presence  of  the  person  In  the  place,  previous 
to  the  straying;  and  (2),  his  intention  to  live  there. — ^White's  Guard- 
ian y.  Martin,  2  Alaska  496,  500. 

(2)  Jurisdiction.  Distinction. — The  Jurisdiction  of  a  court  to  appoint 
guardians  for  insane  persons  is  wholly  independent  of  its  Jurisdiction 
to  commit  to  hospitals  for  the  insane. — Donaldson  v.  Winningham,  48 
Wash.  874,  126  Am.  8t  Rep.  937,  98  Pac.  534,  535.  The  power  of  the 
superior  courts  or  the  judges  thereof  to  examine  or  try  and  to  commit 
insane  persons  to  the  hospitals  for  the  insane  maintained  by  the  state, 
is  derivable  alone  from  legislative  enactments.— Application  of  Har- 
oourt,  27  Cal.  App.  642,  648,  160  Pac.  1001. 

(3)  Statutory  provisions. — A  statute  which  provides  for  the  examina- 
tion and  commitment  and  custody  of  persons  charged  and  found  to 
be  insane  is  not  necessarily  unconstitutional,  though  it  may  be  imper- 
fect in  some  of  its  protective  requirements. — Territory  v.  Sheriff  of 
Gallatin  County,  6  Mont  297,  12  Pac.  662.  The  statute  relating  to  the 
commitment  of  persons  as  being  insane  has  no  reference  to  persons 
under  sentence  of  imprisonment  for  crime;  for  such  persons  are  already 
in  the  custody  of  the  law  so  as  not  to  menace  the  safety  of  themselves 
or  others.— State  v.  Peterson,  90  Wash.  479,  156  Pac.  542.  The  author- 
ity given  by  statute  to  the  commissioner,  to  appear  as  next  friend  for 
and  to  prosecute  an  action  for  defectives,  is  limited  to  such  persons 
as  are  inmates  of  a  public  institution  maintained  and  operated  by  the 
state,  county,  city,  or  municipality.— Matthews  v.  Rucker  (Okla.),  170 
Pac.  492.    Irrespective  of  statute,  a  court  having  general  Jurisdiction 
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over  insane  persons  has  inherent  power  to  discharge  or  to  commit 
an  insane  person;  and  that  power  is  not  affected  by  the  repeal  of  a 
statute,  authorizing  the  discharge  of  an  insane  person  upon  recover- 
ing his  reason.— State  (ex  rel.  Martin)  v.  Superior  Court,  101  Wash. 
81,  94,  4  A.  L.  R.  672,  172  Pac.  267. 

(4)  Notice,  and  opportunity  to  be  heard. — An  inquiry  and  trial  in  the 
probate  court,  had  upon  an  information  charging  one  with  being  a  per- 
son of  unsound  mind  and  incapable  of  managing  his  own  affairs,  should 
be  had  only  after  notice  to  the  person  alleged  to  be  insane,  and 
after  an  opportunity  has  been  given  such  person  to  be  present  at  the 
trial,  in  person  or  by  counsel.  An  a'djudicatlon  of  Insanity  which  is 
made  without  such  notice  and  opportunity  to  be  heard  is  a  nullity 
and  void;  and  a  commitment  thereunder  to  the  insane  asylum  would 
therefore  be  illegal.-— In  re  Wellman,  3  Kan.  App.  100»  46  Pac.  726. 
The  authorities  of  an  asylum  are  not  vested  with  power  to  commit 
a  person  thereto,  nor  to  confine  him  there  against  his  consent,  with- 
out the  legal  inquiry  provided  by  law,  except,  perhaps,  temporarily, 
in  the  case  of  one  violently  and  dangerously  insane,  until  the  neces- 
sary proceedings  can  be  had,  to  avoid  the  injury  which  might  be 
reasonably  expected  to  occur  if  the  party  was  allowed  to  be  at 
large.  Generally,  it  is  permissible,  without  warrant  or  express  author- 
ity, to  confine  temporarily  a  person  disposed  to  do  mischief  to  him- 
self or  another  person,  until  the  proper  proceedings  can  be  instituted 
to  have  the  question  of  his  insanity  determined.  In  such  a  case 
the  restraint  becomes  necessary  and  proper,  both  for  the  safety  of 
the  party  himself  and  for  the  preservation  of  the  public  peace. — 
Byers  v.  Solier,  16  Wyo.  232,  14  L.  R.  A.  (N.  S.)  468.  93  Pac.  69,  66. 
But  where  a  patient,  who  is  not  violently  or  dangerously  insane,  has 
been  unconditionally  discharged  by  competent  authorities  of  the  hos- 
pital, he  can  not  be  reincarcerated  without  another  judicial  inquiry; 
and  the  person  charged  with  insanity  or  other  mental  infirmity  has 
the  same  legal  right  as  any  other  citizen  to  claim  the  benefit  of  con- 
stitutional and  statutory  provisions  affecting  his  personal  liberty.  He 
is  therefore,  if  legally  confined  in  an  asylum,  and  in  actual  custody, 
entitled  to  a  writ  of  habeas  corpus. — Byers  v.  Solier,  16  Wyo.  232,  14 
L.  R.  A.  (N.  S.)  468,  93  Pac.  69,  64.  The  right  to  appear  at  an  inquisi- 
tion in  lunacy  must  be  preserved,  and  an  opportunity  afforded  to  do 
so,  In  person  or  by  counsel,  as  far  as  the  circumstances  will  permit, 
though  actual  appearance  at  the  trial  is,  of  course,  not  necessary,  as 
there  are  many  cases  in  which  the  parties  are  so  mentally  disordered 
that  they  can  not  appear. — ^In  re  Wellman,  8  Kan.  App.  100,  46  Pac. 
726,  727.  The  notice,  of  hearing,  required  by  statute  to  be  given  a 
person  whose  sanity  is  petitioned  to  be  inquired  into,  may  be  served 
by  any  suitable  process  or  method  of  proceeding  which  may  appear 
most  conformable  to  the  spirit  of  the  code,  personiU  service  being 
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preferable,  if  it  can  be  secured.— White's  Guardian  y«  Martin,  2  Alaska 
495,  501. 

REFERENCES. 

Ck>mmitment  of  insane  persons,  due  process  of  law  in. — See  note  1 
Am.  A  Eng.  Ann.  Cas.  733. 

(5)  Evidence. — ^When  the  fact  of  insanity  is  established  in  the  case 
of  a  property  owner,  the  court  will,  to  protect  such  owner's  estate 
from  forfeiture  by  reason  of  an  alleged  abandonment,  conclusively 
presume  that  his  unexplained  absence  therefrom  results  from  his 
insane  delusions,  and  not  from  any  sane  or  rational  intention  to 
abandon  it— White's  Guardian  v.  Martin,  2  Alaska  495,  503.  Abandon- 
ment of  property  by  the  owner  or  occupant  can  not  be  established  by 
proof  merely  that  such  owner  or  occupant  left  the  premises  vacant, 
but  it  must  be  shown  that  he  had  intention  to  reclaim  them;  an 
Insane  person  can  have  no  intention;  hence,  the  proof  that  such  a  per- 
son left  prop'erty  and  meant  not  to  reclaim  it  must  be,  very  strong. — 
White's  Guardian  v.  Martin,  2  Alaska  496,  502. 

(6)  Adjudication  of  Insanity. — ^An  adjudication  of  insanity,  under 
a  law,  the  purpose  of  which  is  to  provide  a  procedure  whereby  a 
Judicial  determination  may  be  had  as  to  whether  or  not  the  person 
being  examined  is  a  proper  subject  to  become  a  patient  in  the  state 
hospital  for  the  insane,  does  not  conclusively  show  that  the  person 
therein  named  is  a  lunatic  or  mentally  unfit  to  answer,  or  to  make 
defense  to  a  criminal  charge  against  him. — Ex  parte  Wright,  74  Kan. 
406,  89  Pac.  678.  In  proceedings  for  the  commitment  of  a  person 
alleged  to  be  insane,  the  verdict  of  the  Jury  declaring  such  person  to 
be  of  unsound  mind,  incapable  of  caring  for  himself,  and  unsafe  to  be 
at  large,  is  a  sufficient  "certificate  under  oath"  that  the  charge  of 
insanity  is  correct — State  v.  Third  Judicial  Dist.  Court  17  Mont.  411, 
43  Pac.  386,  886.  Where  the  statute  prescribes  a  specific  test  deter- 
minative of  the  question  of  insanity,  that  is  to  say,  a  finding  of  a 
specifically  defined  character  of  insanity  or  mental  derangement  to 
authorize  or  Justify  commitment  to  a  public  hospital  for  the  insane, 
the  evidence  and  the  findings  must  measure  up  to  such  test  aud 
sustain  the  conclusion  of  the  existence  of  such  form  of  insanity,  other^ 
wise,  even  though  the  patient  may  not  be  wholly  of  sound  mind,  the 
order  of  commitment  will  be  without  Jurisdiction  and  in  excess  of  the 
legal  authority  of  the  court  or  Judge  making  it. — Application  of  Har- 
court,  27  Cal.  App.  642,  643,  150  Pac.  1001.  Construing  the  Oregon 
statute,  defining  an  "insane  person,"  with  the  act  of  1913,  authorizing 
inquests  by  the  county  court  to  determine  the  question  of  sanity  in 
individual  cases,  and  whether  the  individual  should  be  allowed  to 
remain  at  large,  makes  it  apparent  that  there  are  recognized  degrees 
of  mental  weakness,  and  that  a  commitment  to  the  asylum  is  author- 
ized only  in  cases  where  the  individual  is  unsafe  to  be  at  large,  or 
is  suffering  from  exposure  and  neglect. — In  re  Sneddon,  76  Or.  470, 
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149  Pac.  627.  A  next  friend  or  guardian  ad  litem  may  be  appointed 
for  "a  person  who,  though  not  insane,  is  alleged  to  be  weak  minded 
and,  because  of  the  undue  influence  and  domination  of  another,  is  not 
a  free  agent;  but  where  an  issue  is  raised  by  the  party's  denial  of 
such  weak  mindedness  and  undue  influence,  that  issue  must  be  heard 
and  determined  in  limine  and  before  further  steps  are  taken  in  the 
suit.— Kalanianaole  v.  Lilluokalani,  23  Haw.  457,  468.  While  the 
evidence  and  the  flndlngs  of  the  medical  examiners  and  the  court 
or  Judge  must  conform  to  the  test  prescribed  by  the  statute  to  justify 
an  adjudication  of  insanity,  it  is  not  necessary  that  a  finding  or  con- 
clusion from  the  evidence  should  be  in  the  precise  language  of  the 
statute,  and  if  such  finding  is  clearly  expressed,  and  shows  that  the 
patient  is  so  disordered  in  mind  as  to  endanger  life,  health,  person,  or 
property,  and  for  that  reason  is  dangerous  to  be  at  large,  it  is  suffi- 
cient to  support  the  adjudication  and  commitment. — ^Application  of 
Harcourt,  27  Cal.  App.  642,  645,  150  Pac.  1001.  Where  the  certificates 
of  the  medical  examiners  and  the  findings  of  the  court  or  Judge  making 
the  examination  show  that  the  patient  was  so  far  disordered  in  mind 
as  to  "possibly"  endanger  health,  person,  and  property,  and  that  it 
is  dangerous  for  life,  health,  person,  or  property  for  such  person  to 
be  at  large,  and  that  the  condition  of  such  person  is  such  as  to  require 
care  and  treatment  in  a  hospital  for  the  care  and  treatment  of  the 
insane,  an  order  of  commitment  of  an  alleged  insane  person  does  not 
meet  the  requirements  of  the  statute,  and  is  without  legal  authority. — 
Application  of  Harcourt,  27  Cal.  App.  642,  646,  150  Pac.  1001. 

(7)  Setting  commitment  aside. — Proceedings  had  under  the  statute 
providing  for  bringing  before  the  court  persons  deemed,  by  reason  of 
insanity,  unsafe  to  be  at  large,  may  at  any  time  afterward  be  expunged 
if  the  record  is  void  on  its  face;  but,  if  the  judgment  is  merely  irregu- 
lar, the  remedy  is  by  special  appeal  or  review;  the  fact  that  the 
sheriff  had  no  warrant  when  he  took  the  committed  person  into  cus- 
tody and  that  the  Judge  had  such  person  brought  before  him  only 
on  his  verbal  order  would  not  render  the  order  of  commitment  void. — 
Springer  v.  Steiner,  91  Or.  100,  178  Pac.  692.  A  court  that  has  made 
an  order  committing  an  alleged  lunatic  to  an  asylum  can  not,  on  the 
latter*s  application  two 'years  thereafter,  set  aside  the  commitment  pro- 
ceedings, unless  the  record  is  found  to  be  wholly  void. — Springer  v. 
Steiner,  91  Or.  100,  178  Pac.  592.  In  a  proceeding  on  a  writ  of  cer- 
tiorari to  rescind  an  order  committing  the  relator  as  an  insane  person, 
it  is  no  ground  for  a  reversal  of  the  commitment  that  the  venire  for 
t^e  Jury  did  not  expressly  direct  that  one  of  the  Jurors  to  be  sum- 
moned should  be  a  practicing  physician,  where  a  jury  with  the  proper 
qualifications  was  in  fact  summoned. — ^Estate  v.  Third  Judicial  Diet. 
Court,  17  Mont.  411,  43  Pac.  886. 

(8)  Commitment  papers  as  evidence. — Where  a  person  was  sent 
to  an  insane  asylum^  the  commitment  papers  are,  in  a  subsequent 
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actloii  by  such  person,  competent  to  pioYe  hlfl  Insanity  from  the  time 
of  his  commitment  until  his  discharge  as  cured,  but  tjiey  are  not 
competent  to  prove  his  insanity  at  any  other  time. — ^Roberts  v.  Pacific 
T.  &  T.  Co.,  93  Wash.  274,  160  Pac.  965. 

2.  Collateral  attack. — ^If  a  court  has  power  conferred  upon  it  to 
hold  an  examination  and  to  determine  the  question  of  insanity,  and 
to  commit  to  an  asylum,  its  orders,  made  by  virtue  of  such  authority 
and  that  of  Jurisdiction,  are  not  subject  to  collateral  attack. — Napa 
State  Hospital  v.  Dasso,  153  CaL  698,  15  Ann.  Cas.  910,  18  L.  R.  A. 
(N.  S.)  643,  96  Pac.  365,  356. 

3.  Support,  maintenance,  and  custody. 

(1)  Liability  of  estate. — The  statute  which  authorizes  a  recovery 
from  the  estates  of  insane  persons  confined  in  state  hospitals,  for  the 
support  of  such  persons,  is  not  unconstitutional. — Napa  State  Hospital 
V.  Dasso,  153  Cal.  698,  15  Ann.  Cas.  910,  18  L.  R.  A.  (N.  S.)  643,  96  Pac. 
355.  The  estate  of  an  insane  person  may  be  charged  with  the  expense 
of  his  maintenance  and  necessaries  furnished  him  without  an  express 
promise,  either  by  the  insane  person  or  guardian,  to  pay  therefor. —  * 
Palmer  v.  Hudson  R.  S.  Hospital,  10  Kan.  App.  98,  61  Pac.  506.  An 
insane  person  is  liable  for  the  reasonable  value  of  things  furnished 
to  him,  necessary  for  his  support.  This  was  so  at  common  law,  when 
the  necessaries  were  furnished  by  an  Individual;  and  there  seems  to 
be  no  reason  why  the  same  rule  should  not  apply  to  a  state  hospital 
for  the  insane,  which  does  and  furnishes  for  the  insane  person  only 
those  things  required  by  the  law  of  the  state. — State  Commission  in 
Lunacy  v.  Eldridge,  7  Cal.  App.  298,  94  Pac.  597,  600.  If,  however, 
the  estate  of  the  insane  person  was  not  sufficient  to  any  extent  to 
provide  for  his  maintenance  at  the  time  of  his  commitment  to  the 
asylum,  such  property,  existing  at  the  time  of  his  commitment,  as  he 
possessed  belonged  to  the  creditors,  and  the  state  has  no  legal  claim 
against  the  insolvent  estate  of  such  insane  person  for  his  maintenance. 
—Estate  of  Callen,  152  Cal.  769,  93  Pac.  1011. 

(2)  Suit  by  directors  of  asylum. — ^Where,  by  statute,  it  is  provided 
that  in  case  an  insane  person  is  able  to  pay  actual  charges  and 
expenses,  a  guardian  may  be  appointed,  whose  duty  it  shall  be  to  pay 
such  expenses  to  the  board  of  directors  of  the  insane  asylum,  and 
that  ''if  indigent  Insane  persons  have  kindred  of  degree  of  husband 
or  wife,  father,  mother,  or  children,  living  within  this  state,  of  suffi- 
cient ability,  who  are  otherwise  liable,  said  kindred  shall  support 
such  indigent  insane  person  to  the  extent  prescribed  for  pa3^ng  such 
patients,"  the  board  has  power  to  collect  a  debt  due  the  directors 
from  the  husband  of  an  inmate  of  the  asylum;  and  the  directors  have 
capacity  to  sue,  on  the  ground  that  they  are  trustees  of  an  express 
trust— Watt  V.  Smith,  89  CaL  602,  26  Pac.  1071,  1072. 
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(3)  Unauthorized  order  ait  to  custody. — Under  a  law  requiring  that 
a  female  patient  shall  be  accompanied,  in  the  absence  of  some  member 
of  her  family,  by  a  female  attendant  in  being  conducted  to  the  state 
insane  asylum,  an  order  of  the  county  court  committing  such  patient 
to  the  sheriff  of  the  county  for  custody  is  not  unauthorized,  where 
the  statute  makes  no  requirement  as  to  custodian  when  the  person  is 
retained  in  custody  in  the  county  of  her  commitment. — ^Board  of  Com- 
missioners v.  Adams,  16  Colo.  App.  613,  66  Pac.  683,  684. 

REFERENCES. 

Establishment  of  asylums  for  the  insane. — See  Hennlng't  General 
Laws  of  Caiifornia,  page  764,  chap.  244. 

m 

4,  Contracts  and  rights  of  Insane  persons. 

(1)  In  general. — Capacity  to  make  a  contract  is  not  determined  by 
whether  one  has  much  or  little  intellect;  the  true  test  1b,  whether  the 
party  who  seeks  to  avoid  the  contract  on  the  ground  of  Incapacity  by 
reason  of  alleged  insanity,  had  sufficient  mental  capacity  to  know 
the  nature  of  the  contract  and  the  terms  thereof;  if  he  had,  he  may 
be  required  to  perform  it.— Westerland  v.  First  Nat.  Bank,  38  N.  D. 
24,  164  N.  W.  323.  Mere  weak-mindedness,  whether  natural  or  pro- 
duced by  old  age,  sickness,  or  other  infirmity  unaccompanied  by  any 
other  inequitable  incidents  is,  if  the  person  has  sufficient  intelligence 
to  understand  the  nature  of  the  transaction,  and  Is  left  to  act  upon 
his  own  free  will,  not  a  sufficient  ground  to  defeat  the  enforcement 
of  an  executory  contract,  or  to  set  aside  an  executed  agreement  or 
conveyance. — ^Loman  v.  Paullin,  61  Okla.  294,  162  Pac.  73.  An  executed 
contract  for  the  sale  of  land,  made  by  a  weak-minded,  ignorant,  and 
even  insane  person,  without  fraud,  or  notice  to  the  vendee  of  the 
grantor's  insanity,  and  for  a  fair  consideration,  will  not  be  set  aside, 
either  in  law  or  In  equity,  in  favor  of  the  vendor  or  his  representa- 
tives, unless  the  purchase  money  be  restored,  and  the  parties  fully 
reinstated  to  the  condition  in  which  they  were  prior  to  the  purchase. 
— Loman  v.  Paullin,  61  Okla.  294,  162  Pac.  73.  A  person  acquitted  of 
murder  because  of  being  insane  when  perpetrating  the  act,  and  who, 
as  an  insane  criminal  has  been  thereupon  committed  to  the  state 
asylum  for  dangerous  lunatics,  has  his  status  Judicially  established  and 
must  be  shown,  in  the  manner  provided  by  law,  to  be  no  longer  danger- 
ous in  order  to  be  entitled  to  his  liberty. — ^Ex  parte  Ostatter,  103  Kan. 
487,  175  Pac.  377. 

(2)  Contract  of  conveyance.  Deed.  Mortgage. — ^A  contract  of  con- 
veyance, made  by  one  who  has  been  adjudged  a  lunatic,  but  who 
was  in  fact  sane  when  the  contract  of  conveyance  was  made,  is  valid, 
although  no  adjudication  has  been  made  that  he  has  been  restored 
to  his  right  mind. — Lower  v.  Schumacher,  61  Kan.  626,  60  Pac.  638, 
539;  Water-supply  Co.  v.  Root,  56  Kan.  187,  42  Pac.  715.  Prior  to 
the  decision  of  these  cases  it  had   been  held  in  Kansas  that  the 
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deed  to  the  homestead  of  an  insane  person,  executed  hy  him  and 
his  wife  after  he  had  been  duly  adjudicated  Insane  and  placed  under 
guardianship,  and  a  record  thereof  duly  made  in  the  probate  court, 
while  he  was  out  on  a  temporary  leave  of  absence,  after  having  been 
confined  in  the  insane  asylum,  was  void,  and  conveyed  no  title  to 
the  purchaser;  that  a  mortgagee  of  the  grantee  in  such  a  deed,  having 
actual  notice  of  such  insanity,  and  such  adjudication  by  the  probate 
court,  acquired  no  lien  on  the  land;  and  that  a  mortgage  on  the  home- 
stead of  an  insane  person,  executed  by  his  wife  and  guardian  without 
any  order  of  the  probate  court,  was  absolutely  void. — Loan  and  Trust 
Co.  V.  Spitler,  54  Kan.  560,  sub  nom.  New  England  L.  &  T.  Ck).  v. 
Spitler,  38  Pac.  799.  An  adjudication  that  a  person  is  insane  does 
not  make  void  a  deed  afterwards  executed  by  him,  where  he  had 
no  notice  of  the  proceeding,  and  no  guardian  was  appointed  to  take 
charge  of  his  property. — Hawaiian  T.  &  I.  Go.  y.  Barton,  16  Haw.  294, 
301. 

6.  Actions. 

(1)  In  general. — ^A  person  who  has  been  adjudged  Insane,  and  who  is 
under  guardianship,  can  not  conduct  litigation  without  the  supervision, 
control,  and  protection  of  his  guardian;  and,  when  it  clearly  appears 
that  a  person  who  has  been  adjudged  insane  is  the  plain tift  in  an 
action,  and  that  he  is  seeking  to  maintain  that  action  independently 
of  his  guardian  and  without  the  approval  of  the  latter,  the  action 
should  be  dismissed.— Linderholm  v.  Walker,  102  Kan.  684,  171  Pac. 
603.  If  the  petition,  in  an  action  instituted  by  the  commissioner  of 
charities  and  corrections,  as  next  friend  for  a  defective  person,  to 
cancel  a  guardian's  deed,  to  quiet  title,  and  to  recover  possession  of 
real  estate,  fails  to  allege  that  the  defective  was  an  Inmate  of  a  public 
institution  maintained  and  operated  by  the  state,  county,  city,  or 
municipality,  it  does  not  state  a  cause  of  action  and  is  subject  to 
demurrer. — Matthews  v.  Rucker  (Okla.),  170  Pac.  492.  The  fact  that 
the  proprietor  of  a  building  is  an  insane  person  under  guardianship 
does  not  relieve  him  or  her  from  liability  in  an  action  for  damages 
brought  by  a  passenger  in  an  elevator,  operated  in  the  building,  who 
has;  in  the  fall  of  the  elevator,  resulting  as  Inferred  from  the  negli- 
gent operation  thereof,  received  personal  injuries. — Campbell  v.  Brad- 
bury, 179  Cal.  364,  176  Pac.  685.  Evidence  that,  at  a  point  of  time 
four  years  or  more  subsequent  to  the  time  of  making  a  contract, 
the  one  who  made  such  contract  was  adjudged  insane  by  a  board 
of  insanity.  Is  inadmissible  and  incompetent  in  an  action  brought  by 
him  to  recover  money  paid  on  such  contract  on  the  ground  that  he  was 
at  the  time  insane,  such  evidence  is  too  remote  to  prove  his  mental 
condition  at  the  time  of  making  of  the  contract. — ^Westerland  v.  First 
Nat.  Bank,  38  N.  D.  24,  164  N.  W.  823. 

(2)  Suit  to  set  deed  aside. — If  a  lunatic  has  executed  and  delivered 
a  deed,  and  the  transaction  was  fair  and  reasonable,  and  based  upon  a 
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valid  consideration — ^there  being  no  fraud,  no  circumTentlon,  over- 
reaching  or  undue  advantage  taken  of  the  grantor's  mental  condition, 
and  if  the  contract  was  made  in  good  faith,  and  was  fair  for  the 
grantor's  benefit  and  best  interest,  the  deed  should  be  sustained.^ 
Green  v.  Hulse,  67  Colo.  238,  243,  142  Pac.  416.  Deeds  of  persons, 
In  fact  insane  but  not  so  adjudged,  are  voidable  but  not  absolutely 
void. — Oreen  v.  Hulse,  67  Colo.  238,  243,  142  Pac.  416.  There  must 
be  some  occasion  or  reason  for  pronouncing  a  voidable  deed  void,  and 
the  party  assailing  it  must  have  a  right  to  bring  the  suit. — Oreen  v. 
Hulse,  67  Colo.  238,  244,  142  Pac.  416.  In  a  suit  to  set  aside  a  deed, 
voidable  as  being  the  act  of  a  lunatic,  the  trial  court  should  hear 
evidence  as  to  the  facts  and  circumstances  connected  with  the  trans- 
action, and  the  conditions  under  which  it  was  made,  so  as  to  determine 
its  validity,  or  whether  the  plaintiff  was  precluded  from  bringing  suit. 
—Oreen  v.  Hulse,  67  Colo.  238,  243,  142  Pac.  416. 

REFERENCES. 
Ldabllity  of  lunatic  for  tort— 21  Ann.  Gas.  1362. 

6.  Restoration  to  capacity.     Discharge. 

(1)  Distinction. — The  statutory  proceeding  for  the  restoration  of 
an  insane  or  Incompetent  person  to  capacity  is  applicable  only  to 
those  for  whom  guardians  have  been  appointed,  and  does  not  apply 
to  persons  committed  to  state  hospitals  for  the  insane  without  having 
been  put  under  guardianship. — ^Aldrich  v.  Barton,  163  Cal.  488,  96  Pac. 
900,  902. 

(2)  Purpose  of  statute. — The  legislature  of  California,  in  enacting 
section  2189  of  the  Political  Code,  doubtless  intended  to  afford  to 
persons  who,  upon  recovery,  should  be  discharged  from  insane  asylums, 
some  record  proof,  which  should  operate  to  establish  the  fact  of  their 
recovery  in  the  same  way  that  the  Judgment  of  restoration,  under 
section  1766  of  the  Code  of  Civil  Procedure  of  that  state,  operated  in 
the  case  of  persons  who  had  been  declared  incompetent  and  for  whom 
guardians  had  been  appointed. — ^Aldrich  v.  Barton,  168  Cal.  488,  96  Pac. 
900,  903. 

(3)  Power  to  discharge.  Habeas  corpus. — ^After  a  person  has  been 
committed  to  an  insane  asylum  in  California  under  a  chargo  of  insan- 
ity, and  received  therein,  no  court  in  the  state  is  authorized  to  dis- 
charge him  therefrom,  or  to  restore  him  to  the  capacity  of  a  sane 
person  under  any  circumstances,  except  upon  a  writ  of  habeas  corpus. 
The  power  to  discharge  him  otherwise  than  by  a  writ  of  habeas  corpus 
is  vested  exclusively  in  officers  of  the  asylum. — ^Kellogg  v.  Cochran, 
87  Cal.  192,  197,  12  L.  R.  A.  104,  26  Pac.  677;  Aldrich  v.  Superior 
Court,  120  Cal.  140,  142,  62  Pac.  148.  An  alleged  insane  person  is 
entitled  to  notice  of  an  application  to  deprive  him  of  his  personal 
liberty.    He  is  entitled  to  due  process  of  law,  and  this  includes,  in  all 
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cases,  the  right  of  the  person  to  such  notice  of  the  claim  as  is  appro- 
priate to  the  proceedings  and  adapted  to  the  nature  of  the  case,  and 
the  right  to  he  heard  hefore  any  order  or  Judgment  in  the  proceeding 
can  be  made  by  which  he  will  be  deprived  of  his  life,  liberty,  or 
property.  To  say  that,  if  he  is  in  fact  insane,  any  notice  to  him  will 
be  vain,  is  to  beg  the  very  question  the  determination  of  which  under- 
lies the  right  of  the  state  to  deprive  him  of  his  liberty.  The  fact  of 
his  insanity  is  to  be  determined  before  his*  right  to  his  liberty  can 
be  violated.  If  that  question  is  determined  against  him,  without  any 
notice  or  opportunity  to  be  heard,  or  to  introduce  evidence  in  his 
behalf,  and,  under  such  determination,  he  is  confined  in  the  asylum, 
his  constitutional  guaranty  is  violated. — Matter  of  Lambert,  134  Cal. 
626,  633,  86  Am.  8t.  Rep.  296,  55  L.  R.  A.  856,  66  Pac.  851.  In  the  case 
last  cited  it  was  held  that  the  Insanity  law  of  1897,  to  the  extent 
that  it  authorizes  the  confinement  of  a  person  in  an  insane  asylum 
without  giving  him  notice  and  an  opportunity  to  be  heard  upon  the 
charge  against  him,  is  unconstitutional,  and  that  the  proceedings  by 
virtue  of  which  the  petitioner  was  held  by  the  respondent  were 
invalid.  It  was  therefore  ordered  that  the  petitioner  be  released 
from  the  asylum.  So  the  commitment  of  a  person  to  a  state  hospital 
for  the  insane  does  not  authorize  his  confinement  if  he  is  permanently 
restored  to  sanity.  The  act  of  1897  and  the  act  of  1903  both  recog- 
nize this,  and  provide  that  any  patient  who  has  become  sane  may  be 
discharged  from  further  custody  after  examination  on  habeas  corpus 
proceedings.  And  where  the  petition  for  the  writ  alleges  that  the 
petitioner  is  not  insane,  he  Is,  upon  that  allegation,  entitled  to  a 
preliminary  writ,  in  order  to  inquire  into  its  truth  and  discharge  him 
if  he  is  found  to  be  sane;  and  the  court,  having  power,  will  issue  the 
writ,  and  make  it  returnable  before  any  superior  judge  for  determina- 
tion by  him.— Ex  parte  Clary,  149  Cal.  732,  87  Pac.  580,  582.  The  effect 
of  an  unconditional  discharge  of  a  patient  from  an  insane  asylum, 
by  the  authorities  thereof,  is  to  entitle  him  to  his  freedom  until 
he  has  been  recommitted  by  another  judicial  inquiry.  A  statute 
which  authorizes  the  authorities  of  the  asylum  to  discharge  an  inmate, 
if  that  be  deemed  proper  in  their  judgment,  does  not  vest  them  with 
authority  to  commit  a  person  thereto  without  a  Judicial  inquiry  pur- 
suant to  that  required  by  the  statute. — ^Byers  v.  Solier,  16  Wyo.  232,  14 
L.  R.  A.  (N.  S.)  468,  93  Pac.  59,  65.  Under  a  statute  which  provides 
that  the  resident  physician  shall  be  the  executive  officer  of  a  state 
asylum  for  the  insane,  and  shall  discharge  such  patients  as,  "in  his 
opinion,  have  permanently  recovered  their  reason,"  where  a  person  has 
escaped  from  the  asylum,  but,  shortly  after,  the  physician  causes  his 
discharge  to  be  recorded  as  recovered,  it  Is  a  valid  exercise  of  his 
authority,  where  he  had  intended,  prior  to  such  escape,  to  discharge 
the  patient  in  a  few  days,  believing  him  to  have  been  then  restored 
to  reason.  Under  such  circumstances  there  Is  a  prima  facie  showing 
that  the  defendant  has  been  restored  to  reason. — People  v.  Oeiger,  116 
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Cal.  440,  48  Pac.  889.  Bven  the  discharge  of  a  person  from  an  insane 
asylum,  though  the  certificate  of  the  resident  physician  and  secretary 
does  not  state  that  such  person  Is  cured  and  restored  to  reason,  is 
prima  facie  evidence  that  the  person  Is  so  restored,  or  that  he  was 
Improperly  committed. — Clements  v.  McGinn,  4  Cal.  Unrep.  163,  33  Pac. 
920,  923.  If  a  petition  for  restoring  an  incompetent  to  legal  capacity 
has  been  denied  in  one  department  of  the  district  court,  the  statute, 
in  effect,  forbids  a  renewal  of  the  petition  in  another  department  of 
the  same  district  court;  and,  since  a  forbidden  thing  can  not  be  accom- 
plished by  indirection,  the  denial  can  not  be  overcome  by  the  grant- 
ing, in  the  other  department,  of  a  writ  of  habeas  corpus. — State  (ex 
rel.  Carroll)  v.  District  Court,  50  Mont.  428,  147  Pac.  612.  A  person, 
confined  in  an  insane  asylum,  who  would  be  discharged  therefrom 
must,  in  the  interest  of  orderly  procedure,  apply  to  the  superintendent 
for  discharge,  and  on  a  writ  of  habeas  corpus  he  must  show  that  he 
made  this  application  and  it  was  refused,  and  that  the  relator  has  largely 
recovered  his  sanity. — State  (ex  rel.  Thompson)  v.  Clifford  (Wash.),  179 
Pac.  90.  The  answer  of  the  superintendent  of  an  Insane  asylum  to  a 
writ  of  habeas  corpus,  issued  on  the  petition  of  an  Inmate,  is  suffi- 
cient if  it  alleges  that  the  'relator  has  made  no  application  for  release 
to  him.— State  (ex  rel.  Thompson)  v.  Cliftord  (Wash.),  179  Pac.  90. 
A  person  committed  to  an  asylum  for  the  insane  may,  subsequently 
petition  the  superior  court,  in  and  for  the  county  in  which  the  asylum 
is,  for  a  writ  of  habeas  corpus;  and  the  court  has  Jurisdiction  to  try 
the  question  whether  he  has  regained  his  sanity. — State  (ex  rel. 
Thompson)  v.  Clifford  (Wash.),  179  Pac.  90.  Inasmuch  as,  under  the 
Colorado  statute  relating  to  "insane  persons,  mental  incompetents, 
and  feeble-minded  persons  and  their  estates,"  matters  in  regard  to 
the  commitment  of  such  persons  are,  like  the  appointment  of  guard- 
ians of  minors,  within  the  control  of  the  county  court,  the  supreme 
court  will  not  assume  original  jurisdiction  of  an  application  for  a 
writ  of  habeas  corpus  by  a  woman  who  has  been  committed,  as  an 
insane  person,  to  the  care  and  custody  of  her  husband. — ^£^  parte 
Rainboldt  (Colo.).  172  Pac.  1068. 

(4)  Power  to  discharge.  "Patient." — The  Jurisdiction  of  the  super- 
intendent of  an  insane  asylum  to  discharge  a  person  as  recovered 
from  insanity  exists,  under  section  2189  of  the  Political  Code  of  Cali- 
fornia, only  where  such  person  is  a  patient  in  the  asylum.  The  only 
authority  given  to  the  superintendent  by  the  statute  is  to  discharge 
a  "patient,"  and  that  by  such  "patient"  is  meant  one  who  has  been 
committed  to  the  asylum  and  has  remained  there  (except  in  case  of  a 
temporary  absence,  as  on  parole)  for  care  and  treatment.  This  is 
clear  from  a  reading  of  the  entire  chapter  of  the  Political  Code 
dealing  with  the  commitment  and  care  of  insane  persons.  One  who 
has,  for  many  years,  been  away  from  the  asylum,  claiming,  without 
objection,  to  have  been  discharged  by  virtue  of  an  order  purporting 
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to  have  that  effect,  and  over  whom  the  asylum  authorities  do  not 
exercise,  or  claim  the  right  to  exercise,  any  power  of  restraint  what- 
ever, can  not  be  said  to  be  a  "patient,"  within  the  meaning  of  the 
law.-— Aldrlch  v.  Barton,  163  Cal.  488,  95  Pac.  900,  904.  One  who  has 
been  committed  to  the  state  asylum  for  the  dangerous  Insane,  can  only 
be  liberated  in  the  way  provided  by  law,  that  is,  by  a  finding  and 
order  of  the  proper  state  authorities  that  he  Is  wholly  recovered  and 
that  no  one  will  be  in  danger  by  reason  of  his  discharge. — ^In  re 
Ostatter,  103  Kan.  487,  175  Pac.  377.  The  superintendent  of  the  state 
hospital  for  the  insane  has  an  official  discretion  to  discharge  a  patient, 
when  it  may  be  expedient;  and,  if  the  patient,  when  discharged,  does 
an  injury  to  a  third  person  the  superintendent  is  not  answerable  in 
damages. — Emery  v.  Littlejohn,  83  Wash.  334,  Ann.  Cas.  1915D,  767, 
145  Pac.  423.  If  an  Insane  person  is  out  on  parole  issued  by  the  com- 
mitting court,  a  court  of  general  Jurisdiction,  such  as  the  superior 
court,  has  power  to  discharge  him  without  such  person  claiming  his 
exemption  from  restraint  by  first  applying  to  the  superintendent  of 
the  hospital  for  the  insane. — State  (ex  rel.  Martin)  v.  Superior  Court, 
101  Wash.  81,  95,  4  A.  L.  R.  572,  172  Pac.  257. 

(5)  Power  to  discharge.  Effect  of  discharge. — In  the  absence  of  a 
statute  making  contrary  regulations  or  restrictions,  or  expressly  or 
impliedly  vesting  exclusive  authority  In  the  premises  elsewhere,  the 
controlling  authorities  of  an  asylum,  to  carry  out  the  obvious  purpose 
of  its  establishment,  must  be  held  to  possess  the  power  to  voluntarily 
release  a  committed  party  upon  his  recovery;  or,  in  the  exercise  of  a 
reasonable  discretion,  and  acting  in  good  faith,  whenever  the  circum- 
stances are  deemed  proper  to  justify  such  a  course,  to  release  a 
patient,  who  may  not  have  fully  recovered,  either  conditionally  or 
temporarily,  and  upon  expressed  conditions;  but  where  a  patient  has 
been  unconditionally  discharged  by  a  competent  authority  of  such 
institution,  he  can  not  be  reincarcerated  without  another  judicial 
inquiry.— Byers  v.  Seller,  16  Wyo.  232,  14  L.  R.  A.  (N.  S.)  468,  93  Pac. 
59,  64.  The  effect  of  a  discharge,  by  the  officers  of  an  asylum,  of  an 
insane  inmate,  if  no  guardian  has  been  appointed  for  him,  is  to  restore 
the  person  discharged  to  the  legal  capacity  to  sue. — ^Kellogg  v.  Cochran, 
87  Cal.  192,  12  L.  R.  A.  104,  25  Pac.  677.  The  date  of  the  medical 
superintendent's  certificate  final  of  discharge  of  an  insane  person  from 
the  custody  and  control  of  the  state  as  recovered,  and  not  the  date  of 
the  decree  of  the  superior  court  judicially  determining  such  restoration 
in  the  absence  of  an  averment  that  he  had,  in  the  meantime,  been  under 
guardianship  under  sections  1763  and  1764,  Code  of  Civil  Procedure 
of  California;  and  such  restored  insane  person  is  barred  by  laches  if  he 
seeks  restoration  to  official  status  as  a  police  officer  seven  years  and 
eight  months  after  such  discharge. — Knorp  v.  Board  of  Police  Com- 
missioners, 31  Cal.  App.  539,  540,  161  Pac.  12.  After  discharge  from 
the  asylum,  of  one  adjudged  insane  and  committed  thereto,  the  pre- 
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sumption  of  insanity  continues  until  it  shall  have  been  adjudged  that 
a  restoration  to  his  right  mind  has  taken  place. — Johnson  v.  Gostafson, 
96  Kan.  630,  162  Pac.  621. 

(6)  Conclusiveness  of  discharge. — The  reasonable  interpretation  of 
section  2189  of  the  Political  Code  of  California  is,  that  it  purports  to 
make  a  certificate  of  discharge  conclusive  as  against  collateral  attack, 
if  issued  by  one  having  authority,  in  the  particular  case,  to  make  it, 
but  that  such  certificate  always  remains  open  to  attack  for  want  of 
such  authority.  The  purpose  of  the  section  was  to  give  to  a  certificate 
of  discharge  the  effect  of  a  judianent,  as  an  adjudication  of  a  fact, 
not  to  confer  upon  it  any  evidentiary  value  as  conclusive  proof  of 
jurisdiction  to  make  such  •  adjudication. — ^Aldrich  v.  Barton,  153  Cal. 
488,  96  Pac.  900,  903. 

REFERENCES. 

See  separate  note  to  8 177,  ante,  concerning  the  guardianship  of 
insane  persons  and  other  incompetents. 
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1.  In  general. 

2.  Ifl  fltatutoxy  and  limited. 

3.  Probate  courts  aa  courts  of  record. 

4.  Jurisdictional  facts. 

5.  Construction  of  statute. 

6.  Invoking,  effect  of,  and  loss  of. 

7.  Exercise  of  jurisdiction.   ECCect  of 

assuming,  and  refusing  to 
exercise.     Prohibition. 

8.  Original  and  concurrent  jurisdic- 

tion. 
0.  Of  particular  courts  and  judges. 

(1)  Alaska.    District  courts  and 

judges. 

(2)  Same^.     Probate  courts  and 

United     States     commis- 
sioner. 

(8)  Arisona.     District  courts. 

(4)  Same.    Superior  courts. 

(6)  California.    Superior  courts. 

(6)  Same.  Want  of  Jurisdiction. 

(7)  Colorado.     County  courts. 

(8)  Same.      Want   of   Jurisdic- 

tion. 

(9)  Same.    District  courts. 

(10)  Hawaii.     Circuit  Judges. 

(11)  Idaho.     Probate  courts. 

(12)  Same.    District  courts. 

(13)  Kansas.    Probate  courts. 

(14)  Same.    District  courts. 

(15)  Montana.     District  courts. 

(16)  North    Dakota.      County 

courts. 
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11. 

12. 
18. 
14. 


(17)  Same.    District  courts. 

(18)  Oklahoma.     County  courts. 

(19)  Same.    District  courts. 

(20)  Same.    Superior  courts. 

(21)  Same.      Probate    courts    In 

general. 

(22)  Oregon.    County  courts. 
(28)  Same.    Circuit  courts. 

(24)  South    Dakota.      0>unty 

courts. 

(25)  Same.    Circuit  courts. 

(26)  Utah.    District  courts. 

(27)  Washington.       Superior 

courts. 

(28)  Same.    Supreme  court. 

Exclusive    and    conflicting   juris- 
diction. 

(1)  Exclusive  jurisdiction. 

(2)  County  courts  of  Oregon. 
(8)  Conflicting  Jurisdiction. 

Ebclsts  in  what  cases. 

In  particular  matters. 

To  set  aside  its  own  decrees. 

No  Jurisdiction  when. 

(1)  In  general. 

(2)  In  county  In  which  estate 

has  not  been  "devised." 
(8)  Over  proceeds  of  life-insur- 
ance policy. 
(4)  To  foreclose  mortgage. 
(6)  To    order   property   to    es- 
cheat when. 
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(6)  Over  timber-culture 

ant's  claim. 

(7)  To  appropriate  share  of  heir 

or  devisee  to  payment  of 
his  debts. 

(8)  Where  deceased  was  a  non- 

resident. 

(9)  Of  body  of  deceased. 

(10)  To  administer  a  liviner  per- 

son's estate. 

(11)  To    adjust    disputed    righta 

generally. 

(12)  To  try  title. 

(13)  To  enforce  a  trust. 

(14)  In  what  matters  of  guard- 

ianship. 

(15)  Contempt. 


claim-      16.  Ck>llateral  attack. 


16.  Jurisdiction  In  equity. 

(1)  In  general. 

(2)  Exists  when. 

(3)  Does  not  exist  when. 

(4)  Where  same  court  has  Jur- 

isdiction in  equity  and  in 
matters  of  probate. 

(5)  Concurrent  jurisdiction. 

(6)  Of  federal  courts. 

17.  Attack  on  Jurisdiction. 

18.  Vacating  orders  and  Judgments  in 

general. 

19.  Same.    Jurisdiction  In  equity. 


§216.    Over  the  estate,  when  exercised. 

Wills  must  be  prove(J,  and  letters  testamentary  or  of 
a(Jministration  granted: 

1.  In  the  (50unty  of  which  the  decedent  was  a  resident 
at  the  time  of  his  death,  in  whatever  place  he  may  have 
died; 

2.  In  the  county  in  which  the  decedent  may  have  died, 
leaving  estate  therein,  he  not  being  a  resident  of  the  state ; 

3.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  having  died  out  of  the  state,  and  not 
resident  thereof  at  the  time  of  his  death ; 

4.  In  the  county  in  which  any  part  of  the  estate  may  be, 
the  decedent  not  being  a  resident  of  the  state,  and  not 
leaving  estate  in  the  county  in  which  he  died ; 

5.  In  all  other  cases,  in  the  county  where  application 
for  letters  is  first  made. — Kerr's  Cyc.  Code  Civ.  Proc, 
§  1294. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1604. 
Arizona* — Revised  Statutes  of  1913,  paragraph  734. 
Coiorado— Mills's  Statutes  of  1912,  sections  7900,  8043,  8060,  and 

amendment,  Laws  of  1915,  chapter  173,  page  495. 
Hawaii—Revised  Laws  of  1915,  sections  2272,  2273,  2483.     . 
Idaho*— Compiled  Statutes  of  1919,  section  7438. 
Kan8a»--<}eneral  Statutes  of  1915,  section  4485. 
MonUna— Revised  Codes  of  1907,  section  7383. 
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Nevada — ^Revised  Laws  of  1912,  section  6857. 

New  Mexico— Statutes  of  1915,  sections  1430,  2217,  2220. 

North  Dakota — Compiled  Laws  of  1913,  section  8526. 

Oklahoma* — ^Revised  Laws  of  1910,  section  6193. 

Oregon — ^Lord's  Oregon  Laws,  section  1141. 

South  Dakota* — Compiled  Laws  of  1913,  section  5656. 

Utah — Compiled  Laws  of  1907,  section  3774. 

Washington — Laws  of  1917,  chapter  156,  page  644,  sections  6,  219. 

Wyoming — Compiled  Statutes  of  1910,  section  5407. 

§  216.    First  appUca^on.  Exclusive  jurisdiction. 

When  the  esta^  of  the  decedent  is  in  more  than  one 
connty^  he  having  died  out  of  the  state,  and  not  having' 
been  a  resident  thereof  at  the  time  of  his  death,  or  being 
such  non-resident,  and  dying  within  the  state,  and  not 
leaving  estate  in  the  county  where  he  died,  the  superior 
court  of  that  county  in  which  application  is  first  made, 
for  letters  testamentary  or  of  administration,  has  exclu- 
sive jurisdiction  of  the  settlement  of  the  estate. — Kerr's 
Cyc.  Code  Civ.  Proc,  §  1295. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Arizona*— ReYlsed  Statutes  of  1913,  paragraph  786. 
Colorado— Mills's  Stetutes  of  1912,  sections  7900,  8043,  8050,  and 

amendment.  Laws  of  1915,  chapter  173,  page  495. 
Idaho* — Compiled  Statutes  of  1919,  section  7439. 
Kansas — General  Statutes  of  1915,  section  4486. 
Montana*— Revised  Codes  of  1907,  section  7884. 
Nevada — Revised  Laws  of  1912,  section  5857. 
North  Dakota — Compiled  Laws  of  1913,  section  8526. 
Okiahema*— Revised  Laws  of  1910,  section  6194. 
South  Dakota* — Compiled  Laws  of  1913,  section  5657. 
UUh— Compiled  Laws  of  1907,  section  3775. 

Washington— Laws  of  1917,  chapter  156,  page  644,  sections  7,  219. 
Wyoming*— Compiled  Statutes  of  1910,  section  5408. 

§  216.^    When  jurisdiction  of  action  is  acqTiirecL 

From  the  time  of  the  service  of  the  summons  and  of  a 
copy  of  the  complaint  in  a  civil  action,  where  service  of  a 
copy  of  the  complaint  is  required,  or  of  the  completion 
of  the  publication  when  service  by  publication  is  ordered, 
the  court  is  deemed  to  have  acquired  jurisdiction  of  the 
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parties,  and  to  have  control  of  all  the  subsequent  pro- 
ceedings. .  .  .  The  voluntary  appearance  of  a  defen- 
dant is  equivalent  to  personal  service  of  the  sununons 
and  copy  of  the  complaint  upon  him. — Kerr's  Ct/c.  Code 
Civ.  Proc,  §  416. 

§  216.^    Appellate  jurisdiction  of  district  coorts  of  appeaL 

The  district  courts  of  appeal  shall  have  appellate  juris- 
diction :  ^ 

In  all  cases  at  law  upon  appeal  f  rom  tne  superior  courts 
in  which  the  demand,  exclusive  of  interest  or  the  value 
of  the  property  in  controversy,  amounts  to  three  hundred 
dollars  and  does  not  amount  to  two  thousand  dollars. 

In  all  cases,  matters,  and  proceedings  pending  before 
the  supreme  court  which  shall  be  ordered  by  the  supreme 
court  to  be  transferred  to  a  district  court  of  appeal  for 
hearing  and  decision. — Kerr's  Cyc.  Code  Civ.  Proc,  %  52a. 

§  216.'    Appellate  jurisdiction  of  supreme  court. 

The  supreme  court  shall  have  appellate  jurisdiction: 

In  all  such  probate  matters  as  may  be  provided  by  law. 

In  all  cases,  matters  and  proceedings  pending  before 

a  district  court  of  appeal  which  shall  be  ordered  by  the 

supreme  court  to  be  transferred  to  itself  for  hearing 

and  decision. — Kerr's  Cyc.  Code  Civ.  Proc,  %  52. 

JURISDICTION  OF  COURTS. 


1.  In  general. 

2.  Ifl  statutory  and  limited. 

8.  Probate  courts  as  courts  of  record. 

4.  Jurisdictional  facts. 

6.  Construction  of  statute. 

6.  Invoking,  effect  of,  and  loss  of. 

7.  Exercise  of  Jurisdiction.   Effect  of 

assuming,  and  refusing  to 
exercise.     Prohibition. 

8.  Original  and  concurrent  jurisdic- 

tion. 

9.  Of  particular  courts  and  Judges. 

(1)  Alaska.    District  courts  and 

Judges. 

(2)  Same.     Probate  courts  and 

United     States     commis- 
sioner. 


(8)  Arizona.     District  courts. 
(4)  Same.    Superior  courts. 
(6)  California.    Superior  courts. 

(6)  Same.  Want  of  Jurisdiction. 

(7)  Colorado.    County  courts. 

(8)  Same.      Want   of   Jurisdic- 

tion. 

(9)  Same.    District  courts. 

(10)  Hawaii.     Circuit  Judges. 

(11)  Idaho.     Probate  courts. 

(12)  Same.    District  courts. 

(13)  Kansas.    Probate  courts. 

(14)  Same.    District  courts. 

(15)  Montana.     District  courts. 

(16)  North    Dakota.      County 

courts. 

(17)  Same.    District  courts. 
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(18)  Oklahoma.     County  courts. 

(19)  Same.     District  courts. 

(20)  Same.     Superior  courts. 

(21)  Same.      Probate    courts    In 

general. 

(22)  Oregon.    County  courts. 
(28)  Same.    Circuit  courts. 

(24)  South    Dakota.      County 

courts. 

(25)  Same.    Circuit  courts. 

(26)  Utah.    District  courts. 

(27)  Washington.       Superior 

courts. 

(28)  Same.    Supreme  court. 

10.  Exclusive    and    conflicting   Juris* 

diction. 

(1)  Exclusive  Jurisdiction. 

(2)  County  courts  of  Oregon. 

(3)  Conflicting  Jurisdiction. 

11.  Exists  in  what  cases. 

12.  In  particular  matters. 

13.  To  set  aside  its  own  decrees. 

14.  No  jurisdiction  when. 

(1)  In  general. 

(2)  In  county  in  which  estate 

has  not  been  "devised." 

(3)  Over  proceeds  of  life-insur- 

ance policy. 

(4)  To  foreclose  mortgage. 

(6)  To    order   property   to   es- 
cheat when. 


(6)  Over  timber-culture  claim- 

ant's  claim. 

(7)  To  appropriate  share  of  Heir 

or  devisee  to  payment  of 
his  debts. 

(8)  Where  deceased  was  a  non- 

resident. 

(9)  Of  body  of  deceased. 

(10)  To  administer  a  living  per- 

son's estate. 

(11)  To    adjust    disputed    rights 

generally. 

(12)  To  try  title. 

(13)  To  enforce  a  trust. 

(14)  In  what  matters  of  guard- 

ianship. 

(15)  Contempt. 

15.  Collateral  attack. 

16.  Jurisdiction  in  equity. 

(1)  In  general. 

(2)  Exists  when. 

(8)  Does  not  exist  when. 

(4)  Where  same  court  has  Jur- 
isdiction in  equity  and  in 
matters  of  probate. 

(6)  Concurrent  Jurisdiction. 

(6)  Of  federal  courts. 

17.  Attack  on  jurisdiction. 

18.  Vacating  orders  and  Judgments  In 

general. 

19.  Same.    Jurisdiction  in  equity. 


1.  in  general. — Under  our  gyBtem,  the  same  court  has  Jurisdiction 
of  cases  at  law,  in  equity,  and  in  matters  of  probate,  but  tbe  sev- 
eral classes  of  cases  must  be  kept  separate,  and  a  petition  to  the 
court  of  probate  ought  not  to  be  confounded  with  an  action  at  law 
or  a  suit  In  chancery. — ^Lucich  v.  Medin,  3  Nev.  93,  99,  93  Am.  Dec.  376. 
Proceedings  for  the  settlement  of  an  estate,  and  matters  connected 
therewith,  are  not  civil  actions. — Estate  of  Scott,  15  Cal.  220,  222.  If 
the  probate  court  has  no  Jurisdiction  of  the  subject-matter  before  it, 
it  follows  that  the  higher  courts  can  get  no  jurisdiction  on  appeal. — 
Stewart  v.  Lohr,  1  Wash.  341,  22  Am.  St.  Rep.  150,  25  Pac.  457.  The 
superior  court,  in  the  exercise  of  its  probate  jurisdiction,  proceeds 
upon  principles  of  equity.— Estate  of  Glenn,  153  Cal.  77,  94  Pac.  230, 
232.  It  is  the  universal  rule,  that  a  judgment  rendered  without  Juris- 
diction of  the  person  or  of  the  subject-matter  is  void,  and  therefore 
can  be  attacked  directly  or  collaterally,  and  set  aside.  Jurisdiction  of 
the  person  can  be  waived,  but  that  of  the  subject-matter  can  not. 
Jurisdiction,  in  the  later  decisions,  is  held  to  be  not  only  the  power 
to  hear  and  determine,  but  also  the  power  to  render  the  particular 
Judgment  entered  in  the  particular  case. — Watkins  Liand  Mortgage 
Cc.  V.  Mullen,  8  Kan.  App.  706,  54  Pac.  921.  It  is  within  the  power 
of  a  court  to  require  an  executor  or  administrator,  who  has  been  remiss 
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in  his  duties,  to  turn  over  to  his  succeflsor  all  property  of  the  estate 
which  has  come  into  his  hands.^State  v.  District  Court,  35  Mont.  364, 
366,  90  Pac.  161;  (Citing  Code  Civ.  Proc,  S  2544).  Section  723.  Alaska 
Code,  conferring  upon  courts  and  Judicial  officers  all  the  means  neces- 
sary to  carry  their  jurisdiction  into  effect  applies  only  when  and  after 
Jurisdiction  has  been  regularly  obtained,  and  where  no  other  course 
of  proceeding  is  specially  pointed  out  in  the  code. — Martin  v.  White 
(Alaska),  146  Fed.  461,  76  C.  C.  A.  671,  674.  The  trtal  court  had  juris- 
diction  to  entertain  this  suit  by  a  trustee  in  bankruptcy  to  construe 
a  will  under  which  the  bankrupt  was  claimed  to  be  a  devisee. — Scott 
y.  Gillespie,  103  Kan.  745,  176  Pac.  132.  In  an  action  to  quiet  title  to 
lands  brought  against  the  unknown  heirs  of  one  erroneously  supposed 
to  be  dead  and  the  unknown  heirs  of  those  from  whom  his  right  and 
title  to  said  lands  descended  €uid  service  is  attempted  to  be  made 
under  the  provisions  of  section  4729,  Rev.  Laws  of  Oklahoma,  1910, 
such  one  is  not  a  party  to  said  action  and  the  court  trying  said  action 
acquired  no  Jurisdicton  of  him  by  such  attempted  service. — Buck  v. 
Simpson  (Okla.),  166  Pac.  146,  147.  A  testator  can  not,  in  his  will, 
confer  Jurisdiction  upon  a  Judge  in  his  judicial  capacity  to  the  exclusion 
of  Jurisdiction  conferred  by  law;  hence,  where  jurisdiction  is  subse- 
quently taken  from  such  Judge  and  is  transferred  to  another  Judge, 
the  power  to  act  ipso  facto  passes  to  such  other  Judge. — Estate  of 
Carter,  24  Haw.  536,  539.  The  writ  of  prohibition  runs  only  against 
excess  of  Jurisdiction  on  the  part  of  the  tribunal,  the  proceedings  of 
which  are  sought  to  be  arrested  thereby. — Estate  of  Turner,  178  Cal. 
95,  172,  Pac.  759.  Compliance  with  the  statute  relating  to  the  publica- 
tion of  the  citation  to  heirs,  issued  on  the  filing  of  an  application  for 
leave  to  sell  real  estate  to  pay  debts,  is  as  effective  as  a  manual  ser- 
vice of  process,  and  the  court  has  Jurisdiction  from  the  day  of  the  final 
publication. — Stadelman  v.  Miner,  83  Or.  348,  166  Pac.  708,  163  Pac. 
686,  163  Pac.  983.  The  courts  have  no  authority,  either  by  statute  or 
otherwise,  to  compel  the  production  of  a  will  or  enforce  Its  cancel- 
lation, in  a  suit  for  that  purpose,  instituted  during  the  Ufetlme  of  the 
maker.— Pond  v.  Faust,  90  Wash.  117,  Ann.  Cas.  1918A,  736,  166  Pac. 
776.  Juvenile  courts  are  agencies  of  the  state  for  directing  the  con- 
trol and  training  of  neglected  children,  to  the  end  that  they  may  be 
saved  from  evil  lives  and  may  grow  up  Into  good  citizens. — Ex  parte 
Bowers,  Bowers  v.  Grant,  78  Or.  390,  163  Pac.  412. 

REFERENCES. 

Probate  court  jurisdiction. — See  note  3  L.  R.  A.  812-816.  Jurisdiction 
of  surrogate's  court — See  notes  2  L.  R,  A.  175-177,  828.  Power  of 
surrogate's  court  to  vacate  or  set  aside  decree  or  order. — See  note  2 
L.  R.  A.  644. 

2.  Is  statutory  and  limited. — The  probate  court  Is  a  court  of  special 
and  limited  Jurisdiction. — Clarke  v.  Perry,  5  Cal.  68,  63  Am.  Dec.  82; 
Bthell  V.  Anchols,  1  Ida.  741.    Its  Jurisdiction  can  not  be  inferred;  it 
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must  be  given  by  positlYe  law. — Cast  y.  Cast,  1  Utah,  112.  Proceedings 
for  the  administration  of  the  estates  of  deceased  persons,  and  for  their 
distribution  to  those  who  may  be  entitled  thereto,  including  the  deter- 
mination of  the  heirs  of  the  decedent,  are  purely  statutory. — Smith  v. 
Westerfield,  88  Cal.  374,  S78,  26  Pac.  206.  The  whole  subject-matter  of 
dealing  with  the  estates  of  deceased  persons  is  one  of  statutory  regula- 
tion.—Estate  of  Strong,  119  Cal.  663,  665,  51  Pac.  1078.  In  New  Mexico 
the  Jurisdiction  of  the  probate  court  is  confined  to  personal  estates. — 
Chaves  v.  Perea,  3  N.  M.  71,  2  Pac.  73,  75.  By  statute,  original  Juris- 
diction in  bastardy  proceedings  was  conferred  upon  the  probate  courts 
of  Oklahoma,  and  said  power  was  ratified  by  Congress. — In  re  Corn- 
stock,  10  Okla.  299,  61  Pac.  921.  The  Jurisdiction  exercised  by  courts 
of  probate  was  never  exercised  by  common  law  courts;  it  Is  purely 
statutory. — Stratton  v.  Rice  (Colo.),  181  Pac.  529,  531.  Jurisdiction  in 
probate  matters  is  ent^ly  statutory  and  there  is  no  Inherent  right  to 
a  Jury  trial. — Stevens  v.  Myers,  62  Or.  399,  126  Pac.  30. 

3.  Probate  courts  a»  courts  of  record. — In  Oregon,  the  county  court  is 
to  be  regarded,  in  probate  proceedings,  as  one  of  superior  Jurisdiction, 
because  it  is  a  court  of  record,  and  derives  its  power  from  the  constitu- 
tion.—Monastee  V.  Catlin,  6  Or.  119,  122;  Tustin  v.  Gaunt,  4  Or.  305, 
310;  Russell  v.  Lewis,  3  Or.  380,  382;  Gager  v.  Henry,  5  Saw.  237,  Fed. 
Cas.  No.  5,172;  Holmes  v.  Oregon  &  C.  R.  R.  Co.,  6  Saw.  262,  5  Fed.  75. 
The  probate  powers  of  the  county  courts  of  Oregon  are  enlarged, 
limited  or  varied  by  the  statute,  but  not  created  by  it. — ^Ramp  v. 
McDaniel,  12  Or.  108, 6  Pac.  456.  In  that  state,  the  county  courts,  in  acting 
as  courts  of  probate,  are  courts  of  general  Jurisdiction. — Gager  v.  Henry, 
5  Saw.  237,  Fed.  Cas.  No.  5,172 ;  Holmes  v.  Oregon  ft  C.  R.  R.  Co.,  7  Saw.  380, 
99  Fed.  229,  6  Saw.  262,  5  Fed.  75.  After  the  Jurisdiction  of  the  probate 
court  is  once  established,  every  intendment  is  in  its  favor,  the  same  as  in 
cases  in  courts  of  general  Jurisdiction. — Glendenning  v.  McNutt,  1  Ida. 
592,  594;  Lucas  v.  Todd,  28  Cal.  182,  185;  Irwin  v.  Scrlber,  18  Cal.  499. 
The  same  presumption  attaches  as  to  the  proceedings  of  courts  of 
general  Jurisdiction. — Brodribb  v.  Tibbits,  63  Cal.  80;  Irwin  v.  Scrlber, 
18  Cal.  499,  505.  When  the  record  recites  the  method  adopted  to  ac- 
quire Jurisdiction  of  the  persons  interested  in  the  estate,  It  will  not  be 
presumed  that  something  difterent  was  done. — Pearson  v.  Pearson, 
46  Cal.  609,  636.  If  the  record  is  silent  as  to  what  was  done,  it  will 
be  presumed  that  what  ought  to  have  been  done  was  not  only  done, 
but  rightly  done.— Hahn  v.  Kelly,  34  Cal.  391,  407,  94  Am.  Dec.  742. 
Under  the  Idaho  constitution,  probate  courts  are  made  courts  of  record. 
—Clark  V.  Rossier,  10  Ida.  348,  2  Ann.  Cas.  231,  78  Pac.  358;  but  they 
are  courts  of  record  only  in  matters  of  probate,  settlement  of  estates 
of  deceased  persons,  and  the  appointment  of  guardians.  They  are  not 
courts  of  record  in  proceedings  in  civil  and  criminal  actions. — Dewey 
V.  Schreiber  Imp.  Co.,  12  Ida.  280,  85  Pac.  921.  In  other  words,  they 
have  general  Jurisdiction  of  the  "particular  department  of  law  allotted 
to  them."— Dewey  r.  Schreiber  Imp.  Co.,  12  Ida.  280»  85  Pac.  921,  922. 
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The  probate  ocmrts  In  Kanias  are  ooarto  of  record,  and,  while  they 
have  jurlfldiction  of  particular  classes  of  things  only,  such  as  the  care 
of  the  estates  of  deceased  persons,  minors,  and  persons  of  unsound 
mind,  yet  they  have  general  Jurisdiction  of  these  things.  Hence,  all 
presumptions  should  be  In  favor  of  the  regularity  of  all  the  proceed- 
ings in  a  probate  court,  within  its  Jurisdiction,  and  such  proceedings 
should  seldom  be  held  to  be  void  when  attacked  collaterally;  never, 
indeed,  except  where  it  Is  shown  affirmatively  that  the  court  had  no 
Jurisdiction.— Higglns  v.  Reed,  48  Kan.  272,  29  Fac.  389. 

Courts  of  record  and  courts  not  of  record  differ  only  in  that  the 
record  of  the  one  speaks  verity  until  reversed  or  set  aside  on  appeal, 
while  that  of  the  other  Is  subject  to  Inquiry  In  a  collateral  proceeding; 
also,  in  that  the  former  court  has  inherent  power  to  correct  its  own 
records  while  the  latter  has  such  power  of  correction  only  as  is  given 
by  statute. — State  (ex  rel.  Brockway)  y.  Whitehead,  88  Wash.  649,  163 
Fac.  349. 

4.  Jurisdictional  facta. — There  are  two  Jurisdictional  facts  that  must 
exist  to  support  administration  in  every  case:  1.  The  death  of  the 
party;  2.  His  residence  within  the  county  at  the  time  of  his  death. 
These  two  facts  must  be  alleged  in  the  petition  for  letters,  and  they 
must  be  true  in  point  of  fact. — Haynes  v.  Meeks,  10  Cal.  110,  118,  70 
Am.  Dec.  703;  Abel  v.  Love,  17  Cal.  234,  239;  Estate  of  Harlan,  24  Cal. 
182,  189,  86  Am.  Dec.  68.  The  residence  of  the  party  at  the  time  of 
his  death,  and  not  the  situation  of  the  estate,  is  the  test  of  Jurisdiction. 
— Estate  of  Harlan,  24  Cal.  182,  189,  86  Am.  Dec.  68.  While  the  resi- 
dence of  the  decedent  at  the  time  of  his  death  is  the  Jurfsdictional  fact 
upon  which  the  issuance  of  letters  of  administration  must  be  based. — 
Holmes  v.  Oregon  &  C.  R.  R.  Co.,  7  Saw.  380,  9  Fed.  229,  6  Saw.  262, 
6  Fed.  76,  yet  the  Jurisdiction  of  the  court  may  be  disproved  by  show- 
ing the  true  place  of  residence  of  the  deceased  at  the  time  of  his  death. 
A  party  is  not  estopped  or  concluded  by  the  decision  of  the  court  pro- 
ceeding without  Jurisdiction  of  the  subject-matter,  but  may  prove  the 
want  of  Jurisdiction  in  the  court,  in  order  to  show  that  he  is  not 
concluded  by  its  decision— Ewlng  v.  Mallison,  66  Kan.  484,  93  Am.  8t. 
Rep.  299,  70  Fac.  369.  Residence  is  one  of  those  Jurisdictional  facts 
which  the  court  must  determine  from  the  evidence  produced  before  it, 
and  its  determination  is  valid  until  set  aside  in  some  proper  manner. — 
Estate  of  Griffith,  84  Cal.  107,  110,  23  Fac.  628,  24  Fac.  381.  The  pro- 
bate court  of  a  county  has  no  Jurisdiction  over  the  estate  of  a  deceased 
resident  of  the  state  to  appoint  an  executor  or  administrator,  or  to 
prove  a  will,  unless  the  deceased  was  at  the  time  of  his  death  an 
inhabitant  or  resident  of  the  county  of  such  probate  court. — Ewlng  v. 
Mallison,  66  Kan.  484,  93  Am.  81.  Rep.  299,  70  Fac.  369;  Estate  of 
Latour,  140  Cal.  414,  426,  73  Fac.  1070,  74  Fac.  441.  The  supreme  court 
will  not,  cm  appeal,  review  the  conclusions  of  a  trial  court  as  to  facts 
essential  to  its  Jurisdiction,  concerning  which  such  court  was  vested 
with  the  power  to  hear  and  determine,  at  the  instance  of  a  party  who 
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ha8  appeared  in  that  court  in  an  action  or  proceeding,  and  has  omitted 
to  urge  in  such  court,  in  any  way,  his  objection,  but  has  proceeded 
therein  upon  the  theory  that  the  court  had  jurisdiction. — ^Estate  of 
LAtour,  140  Cal.  414,  426,  73  Pac.  1070,  74  Pac.  441.  SerYice  of  citation 
and  notice  of  application  for  an  order  of  sale  by  an  administrator  is 
jurisdictional  and  unless  proved  by  the  proper  returns  on  file  in  the 
county  court  that  court  had  no  jurisdiction  to  order  the  sale. — Browne 
v.  Coleman,  62  Or.  454,  125  Pac.  280.  A  court  of  original  and  general 
jurisdiction  is  one  that  has  power  to  decide  upon  its  own  jurisdiction, 
and  to  exercise  it  to  a  final  Judgment,  without  setting  forth  in  its  pro- 
ceedings the  jurisdictional  facts  and  evidence  upon  which  it  is  ren- 
dered; its  records  import  absolute  verity,  and  the  presumption  of  reg- 
ularity attaches  thereto;  but  a  court  of  limited  jurisdiction  must  set 
forth  in  its  orders  and  judgments  the  facta  and  evidence  necessary  to 
establish  their  authority. — Sylvester's  Admr.  v.  WiUson's  Admr.,  2 
Alaska  325,  332.  The  jurisdiction  of  the  probate  court  to  hear  and 
determine  must  first  be  established  by  showing  the  steps  that  gave 
to  the  court  the  authority  over  the  matter  under  consideration;  after 
the  jurisdiction  is  established  the  judgment,  orders,  and  decrees  can 
be  attacked  collaterally  for  fraud  only. — ^In  re  Decker's  Estate,  3 
Alaska  106, 109. 

5.  Construction  of  statute. — The  laws  of  California  not  only  recog- 
nize, but  sedulously  preserve,  the  distinction  between  foreign  and 
domestic  wills  and  the  probate  thereof.  All  domestic  wills  must  be 
proved  in  the  county  of  which  the  decedent  was  a  resident  at  the  time 
of  his  death.  The  state  thus  preserves  its  sovereignty  and  its  Juris- 
diction over  matters  primarily  belonging  to  it,  and  also  preserves  the 
rights  of  its  other  residents  and  citizens.  All  foreign  wills  may  be 
proved  and  allowed  as  provided  in  the  sections  of  the  code  relating 
thereto.  In  the  case  of  a  domestic  will,  all  questions  touching  the 
validity  of  the  instrument  are,  and  should  be,  primarily  and  exclu- 
sively cognizable  by  the  courts  of  the  state  of  the  domicile.  When  a 
foreign  will  is  offered  for  probate  in  that  state,  two  questions  are 
open  as  new  and  original  questions  for  the  determination  of  its  pwn 
probate  courts:  1.  The  sufficiency  of  the  proofs  of  foreign  probate; 
and  2.  The  question  of  the  residence  of  the  deceased.  And  if,  upon  the 
question  of  residence,  it  shall  be  determined  that  the  deceased  was  in 
truth  a  resident  of  that  state,  it  follows,  of  necessity,  that  the  proper 
state  court  has  exclusive  primary  jurisdiction  to  admit  the  will  to 
probate,  and  will  not  admit  it  as  a  foreign  will  for  ancillary  proceedings. 
It  does  not,  of  course,  follow,  that,  because  the  probate  court,  under 
such  circumstances,  will  not  admit  it  as  a  foreign  will,  it  will  refuse 
it  probate  altogether.  It  will  grant  it  probate,  the  facts  warranting, 
in  proceedings  under  the  section  relating  thereto  for  original  probate. 
—Estate  of  Clark,  148  Cal.  108,  114,  118  Am.  8t.  Rep.  197,  7  Ann.  Cas. 
306,  1  L.  R.  A.  (N.  S.)  996,  82  Pac.  760, 
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6.  Invoking,  effect  of,  and  lots  of. — While  "the  superior  court  is 
clothed  with  original  Jurisdiction  over  matters  at  probate,"  and  pro- 
vision is  made  that  *'a  Judge  of  the  superior  court,  at  any  time,  may 
make  and  issue  all  necessary  orders  or  writs,  and  enforce  the  produc- 
tion of  wills  and  the  attendance  of  witnesses,"  yet  it  is  not  bound,  of 
its  own  motion,  to  see  that  all  necessary  proceedings  are  taken,  and 
witnesses  called  to  probate  every  document  filed,  which  is  claimed  to 
be  a  will.  It  is  safe  to  assume  that  parties  interested  as  devisees  and 
legatees  will  always  take  the  necessary  steps  and  provide  necessary 
funds  to  procure  the  attendance  of  witnesses  to  establish  the  validity 
of  a  will,  if  it  is  worthy  of  probate. — Henry  v.  Superior  Court,  93  Cal. 
569,  573,  29  Pac.  230.  The  old  probate  court  did  not  lose  its  jurisdic- 
tion over  a  subject  of  which  it  had  taken  cognizance  by  sending  an 
issue  of  fact  from  the  probate  to  the  old  district  court. — Pond  v.  Pond, 
10  Cal.  495,  500.  An  insufficient  showing  made  for  the  appointment  of  a 
special  administrator  is  only  an  irregularity,  and  does  not  affect  the 
court's  Jurisdiction.— State  v.  Ayres,  17  Wash.  127,  49  Pac.  226.  The 
probate  court  ordinarily  loses  all  Jurisdiction  over  the  property  of  the 
estate  after  the  entry  of  the  decree  of  distribution,  except  to  compel 
delivery.  Upon  this  principle,  it  has  therefore  been  held  that  a  writ 
of  prohibition  will  lie  to  prevent  partition,  in  probate  proceedings,  as 
between  heirs  and  strangers,  of  interests  held  in  common. — Buckley  v. 
Superior  Court,  102  Cal.  6,  10,  41  Am.  8t  Rep.  135,  36  Pac.  360.  After 
a  cause  has  been  legally  transferred  from  a  superior  to  a  district  court, 
the  jurisdiction  of  the  superior  court  over  the  cause  is  lost,  and  an 
order  of  the  latter  court  made  at  a  succeeding  term  vacating  and  set- 
ting aside  the  order  of  transfer,  and  dismissing  the  case,  is  a  mere 
nullity,  and  the  order  of  dismissal  does  not  constitute  a  bar  to  further 
proceedings  in  the  district  court. — In  re  NichoFs  Will  (Okla.),  166 
Pac.  1087,  1091.  The  court  did  not  lose  jurisdiction  of  an  estate  by 
an  order  discharging  the  administratrix,  where  such  order  was  founded 
and  conditioned  upon  a  first  decree  of  distribution,  which  was  vacated 
on  appeal;  the  matter  then  stood  as  though  no  decree  had  ever  been 
made. — In  re  Walker's  Estate,  Walker  v.  Nason  (Cal.),  181  Pac. 
792,  799.  Where  the  probate  of  a  will  and  the  settlement  of  an  estate 
are  in  controversy  in  the  county  court,  and  the  widow,  having  been 
cited  to  appear  and  show  cause  why  she  should  not  be  made  a  party 
to  the  proceeding,  appears,  the  court  has  jurisdiction  both  of  her  person 
and  of  the  subject-matter;  and  the  widow  can  not,  in  any  event,  oust- 
the  county  court  of  Jurisdiction  by  beginning  a  suit  in  any  district 
court. — Stratton  v.  Rice  (Colo.),  181  Pac.  529,  530. 

7.  Exercise  of  Jurisdiction.  Effect  of  assuming,  and  refusing  to  exer- 
cise. Prohibition. — After  a  probate  court  has  acquired  Jurisdiction  of  the 
subject-matter,  all  subsequent  proceedings  are  nothing  but  the  exercise  of 
jurisdiction  over  that  subject-matter;  and  after  it  has  once  acquired  Juris- 
diction of  a  person,  any  other  movement  affecting  the  person  must  be 
the  exercise  of  Jurisdiction  as  to  that  person;  and  when  Jurisdiction  is 
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once  acquired  of  both  the  subject-matter  and  the  person,  then  any  sub- 
sequent movement  of  the  court  must  be  the  exercise  of  Jurisdiction  as 
to  both.— Haynes  v.  Meeks,  10  Cal.  110,  118,  70  Am.  Dec.  703.  The 
county  court  of  Colorado  has  power  to  hear  and  determine  whether 
an  instrument  proposed  is  the  last  will  and  testament  of  the  testator. 
In  adjudicating  this  question,  it  has  power  to  determine  all  pertinent 
facts.  It  has  the  power  to  determine  whether  or  not  the  will  is  a 
forgery,  and  whether  (mt  not  it  was  executed  with  the  formalities  essen- 
tial to  the  validity  of  a  will.  This  would  include  whether  or  not  it  was 
properly  attested.  An  error  committed  in  deciding  upon  any  of  these 
questions,  would  be  an  error,  not  in  assuming  jurisdiction,  but  in  the 
exercise  of  jurisdiction. — Camplln  v.  Jackson,  34  Colo.  447,  83  Pac.  1017, 
1018.  After  the  court  has  assumed  jurisdiction  of  an  estate,  in  a 
proper  case,  it  is  without  power  to  dispense  summarily  with  its  further 
administration  because  the  heirs  have  consented  that  there  shall  be 
no  administration  of  certain  real  propeity  belonging  to  the  decedent, 
who  died  without  debts,  or  other  estate,  and  refused  to  proceed  further 
therein.  It  is  the  duty  of  the  court,  in  such  a  case,  to  appoint  an 
administrator  and  complete  the  administration. — Estate  of  Strong,  119 
Cal.  663,  667,  61  Pac.  1078.  Where  letters  of  administration  have  been 
granted  in  one  county  to  a  public  administrator,  he  has  a  sufficient 
beneficial  interest  in  the  estate  to  entitle  him  to  a  writ  of  prohibition 
to  prevent  further  proceedings  in  the  same  estate,  under  a  subsequent 
application  in  another  county. — Dungan  v.  Superior  Court,  149  Cal.  98, 
104,  117  Am.  8t.  Rep.  119,  84  Pac.  767. 

8.  Original  and  concurrent  jurisdiction. — ^Under  the  provisions  of  the 
'constitution  of  Idaho,  probate  courts  are  given  original  jurisdiction  in 
all  matters  of  probate,  settlement  of  estates  of  deceased  persons,  and 
the  appointment  of  guardians,  and  also  jurisdiction  to  hear  and  deter- 
mine all  civil  cases  wherein  the  debt  or  damage  claimed  does  not 
exceed  the  sum  of  five  hundred  dollars,  exclusive  of  interest,  and  con- 
current jurisdiction  with  justices  of  the  peace  in  criminal  actions. — 
Dewey  v.  Schreiber  Imp.  Co.,  12  Ida.  280,  86  Pac.  921;  Clark  v.  Rossier, 
10  Ida.  348,  3  Ann.  Cas.  231,  78  Pac.  358.  In  California  there  is  no  con- 
current jurisdiction  as  to  probate  matters. — Rosenberg  v.  Prank,  58 
Cal.  387,  419.  The  courts  of  a  state  may,  and  do,  grant  original  pro- 
bate upon  wills  of  non-residents,  who  leave  property  within  that  state, 
but  this  exercise  of  original  jurisdiction  over  the  estate  of  non-residents 
affects  only  the  property  within  the  state.  The  judgment  admitting  the 
will  to  probate  is  valid  in  all  other  states  only  as  to  the  property  within 
the  jurisdiction  of  the  court  pronouncing  the  judgment.  It  has  no 
extraterritorial  force,  establishes  nothing  beyond  that,  and  does  not 
dispense  with  nor  abrogate  the  formalities  and  proofs  which  may  be 
exacted  b^  other  jurisdictions  in  which  the  deceased  also  left  property 
subject  to  their  laws  of  administration. — Estate  of  Clark,  148  Cal.  108, 
112,  113  Am.  8t  Rep.  197,  7  Ann.  Cas.  306,  1  L.  R.  A«  (N.  S.)  996,  82 
Pac.  760. 
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9.  Of  particular  courts  and  Judges. 

(1)  Alaska.  District  courts  and  Judges.— The  Alaskan  Code  of  Civil 
Procedure,  section  763,  proyidea  that  the  commissioners  appointed  in 
pursuance  of  that  act  and  other  laws  of  the  United  States  have  Juris- 
diction within  their  respective  precincts,  subject  to  the  supervision 
of  the  district  Judge,  in  all  testamentary  and  probate  matters.  Held 
under  this  section  that  such  supervision  by  the  district  judges  is  appel- 
late only  and  that  the  district  court  has  no  original  Jurisdiction  in 
probate  matters. — Decker  v.  Decker,  3  Alaska  121. 

(2)  Same.  Probate  courts  and  United  States  commissioner. — In  re- 
spect to  a  descent  of  real  property  to  the  heir,  the  only  Jurisdiction  of 
the  probate  court  is  to  enforce  the  lien  of  the  ancestor's  debts  against 
such  property. — Binswanger  v.  Henninger,  1  Alaska  609,  611.  The  pro- 
bate court  of  the  district  of  Alaska  is  an  inferior  court  and  possesses 
only  limited  Jurisdiction;  hence,  its  orders,  Judgments,  and  decrees 
carry  with  them  no  presumptions  of  regularity,  and  a  party  relying 
on  the  same  must  establish  not  only  the  making  of  them,  but  also  all 
the  steps  leading  up  to  their  making  and  the  validity  of  such  Judg- 
ments and  decrees. — Sylvester's  Admr.  v.  Willson's  Admrs.,  2  Alaska 
326,  337.  The  Jurisdiction  of  the  United  States  Commissioner  as 
ex-officio  probate  Judge  to  appoint  guardians  for  insane  and  Incompetent 
persons  is  derived  from  the  statute,  and  in  order  to  obtain  such  Juris- 
diction it  must  affirmatively  appear  that  the  essential  provisions  of 
the  statute  were  complied  with.— Martin  v.  White  (Alaska),  146  Fed. 
461,  76  C.  C.  A.  671,  674. 

(3)  Arizona.  District  courts. — ^In  Arizona  the  Jurisdiction  of  the  dis- 
trict courts  is  purely  appellate.  They  have  no  power  to  appoint  admin- 
istrators of  the  estates  of  deceased  persons. — Territory  v.  Mix,  1  Ariz. 
62,  26  Pac.  628;  Territory  v.  Forrest,  1  Ariz.  49,  26  Pac.  627.  Article  6, 
section  6  of  the  constitution  of  Arizona,  which  confers  upon  the  supe- 
rior court  original  Jurisdiction  In  all  matters  of  probate,  did  not  affect 
the  existing  rules  of  procedure  in  probate  matters,  but  the  superior 
court  in  so  far  as  It  exercises  Jurisdiction  in  matters  of  estates  of 
deceased  persons  is  a  court  In  probate. — Qarver  v.  Thoman,  16  Ariz.  38, 
136  Pac.  724,  726. 

(4)  Same.  Superior  courts. — The  present  superior  courts,  while  exer- 
cising probate  Jurisdiction,  have  no  authority  to  entertain  a  petition 
from  a  stranger  for  turning  oVer  to  the  petitioner  assets  of  the  estate, 
and  to  make  an  order  as  prayed. — In  re  Tamer's  Estate,  Clayton  v.  Elia 
(Ariz.),  179  Pac.  644,  646. 

(5)  California.  Superior  courts.— The  Jurisdiction  of  the  old  probate 
courts  did  not  devest  the  old  district  courts  of  California  of  their  gen- 
eral Jurisdiction  as  courts  of  chancery,  over  actions  for  a  settlement  of 
partnership  affairs.— Griggs  v.  Clark,  23  Cal.  427,  429;  and  the  district 
court  had  Jurisdiction  of  an  action  to  construe  the  will  of  a  testator 


.     JTJBISDICnON  OP  COURTS.  '       495 

after  the  same  had  been  admitted  to  probate. — ^Rosenberg  y.  Frank,  58 
Cal.  387»  404.  The  jurisdiction  of  the  superior  courts  of  the  state  of 
California  in  matters  of  probate  is  derived  from  the  constitution.  The 
court  is  not,  therefore,  while  sitting  in  probate,  a  statutory  tribunal, 
and  does  not  derive  its  power  from  the  act  of  the  legislature.  Nor  are 
probate  proceedings  classed  by  the  constitution  as  special  proceedings. 
The  administration  of  an  estate  is  a  proceeding  in  rem,  which  is  not, 
in  the  technical  sense,  such  a  special  proceeding,  unknown  to  the 
framework  of  the  common  law,  as  will  change  the  presumptions  which 
attach  to  the  action  of  the  court,  making  it,  pro  hac  vice,  a  court  of 
inferior  and  limited  jurisdiction.— Burris  v.  Kennedy,  108  Cal.  331,  336, 
41  Pac.  458.  The  probate  Jurisdiction  of  the  superior  court  of  the  state 
of  California  is  separate  and  distinct  from  its  Jurisdiction  in  ordinary 
civil  actions. — Estate  of  Allgier,  65  Cal.  228,  3  Pac.  849.  Such  court, 
while  sitting  as  a  court  of  probate,  has  only  such  powers  as  are 
given  to  it  by  the  statute  and  such  Incidental  powers  as  pertain 
to  all  courts  for  the  purposes  of  enabling  them  to  exercise  the 
Jurisdiction  which  is  conferred  upon  them.  Although  it  is  a  court  of 
general  jurisdiction,  yet,  in  the  exercise  of  these  powers,  its  Jurisdiction 
is  limited  and  special,  and  whenever  its  acts  are  shown  to  have  been 
in  excess  of  the  power  conferred  upon  it,  and  without  the  limitation  of 
this  special  jurisdiction,  such  acts  are  nugatory,  and  have  no  binding 
effect,  even  upon  those  who  have  invoked  its  authority  or  submitted  to 
its  decisions.— Smith  v.  Westerfield,  88  Cal.  374,  378,  26  Pac.  206.  Pro- 
bate proceedings  being  purely  statutory,  and  therefore  special  in  their 
nature,  the  superior  court,  although  a  court  of  general  jurisdiction,  is 
circumscribed  in  this  class  of  proceedings  by  the  provision  of  the  stat- 
ute conferring  such  jurisdiction,  and  may  not  competently  proceed  in  a 
manner  essentially  different  from  that  provided. — Estate  of  Strong,  119 
Cal.  663,  666,  51  Pac.  1078.  The  superior  court,  while  sitting  in  matters 
of  probate,  is  the  same  as  it  is  while  sitting  in  cases  of  equity,  in  cases 
of  law,  or  in  special  proceedings;  and,  when  it  has  jurisdiction  of  the 
subject-matter  of  a  case  falling  within  either  of  these  classes,  it  has 
power  to  hear  and  determine,  in  the  mode  provided  by  law,  all  ques- 
tions of  law  and  fact,  the  determination  of  which  is  ancillary  to  a  proper 
judgment  in  such  cases.  This  is  an  incidental  power  pertaining  to  all 
courts,  for  the  purpose  of  enabling  them  to  exercise  the  Jurisdiction 
which  is  conferred  upon  them.— Estate  of  Burton,  93  Cal.  459,  463,  29 
Pac.  36.  No  distinct  "court  of  probate"  has  been  created  or  recog- 
nized by  the  present  constitution  of  California.  The  constitution  has 
created  superior  courts,  and  has  given  to  them  original  jurisdiction  of 
the  subject-matter  of  various  classes  of  actions  and  proceedings,  more 
or  less  distinct  from  each  other;  among  which  are  "all  actions  at  law 
which  involve  the  title  or  possession  of  real  property,"  and  "all  such 
special  cases  and  proceedings  as  are  not  otherwise  provided  for,"  and 
"all  matters  of  probate." — Estate  of  Burton,  93  Cal.  459,  462,  29  Pac.  36. 
Under  the  present  constitution  of  the  state  of  California,  the  superior 
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courts  of  that  state  have  Juriadictlon  both  of  matters  In  equity  and  of 
probate.  They  are  the  same  superior  courts  for  all  purposes,  where 
they  have  Jurisdiction. — Pennie  v.  Roach,  94  Cal.  516,  621,  29  Pac.  966, 
30  Pac.  106.  But  the  superior  court,  sitting  in  probate,  has  Jurisdiction 
to  hear  and  determine  a  defense  of  fraud  raised  by  a  widow  in  her 
answer  to  a  petition  contesting  her  right  to  appointment  as  adminis- 
tratrix of  the  estate.— Estate  of  Warner,  6  Cal.  App.  361,  92  Pac.  191, 
194.  The  superior  court,  sitting  as  a  court  of  equity,  has  power  to 
hear  and  determine,  in  proper  cases,  questions  relating  to  the  rights 
and  duties  of  executors  and  beneficiaries  under  wills  which  have  been 
admitted  to  probate.—Williams  v.  Williams,  73  Cal.  99,  104,  14  Pac.  394. 
But  the  superior  court,  as  a  superior  court,  has  no  power  to  set  aside 
land,  sought  to  be  recovered  in  an  action  of  ejectment,  as  a  homestead 
for  the  benefit  of  minor  heirs  of  the  intestate.  That  matter  comes 
within  the  domain  of  the  superior  court  sitting  as  a  court  of  probate. — 
Richards  v.  Wetmore,  66  Cal.  365,  366,  5  Pac.  620.  It  may  be  said  that, 
at  the  present  time,  in  California,  there  is  no  probate  court,  in  the 
sense  in  which  that  terms  has  been  used  In  the  earlier  volumes  of  the 
California  reports.  Under  the  fundamental  law,  it  is  a  probate  Juris- 
diction vested  In  the  superior  court  It  may  be  said  that  the  probate 
court  is  gone,  but  that  the  probate  Jurisdiction  remains.  And  that 
Jurisdiction  is  now  vested  in  the  same  court  that  exercises  Jurisdiction 
in  cases  of  law.  and  equity.  Yet  the  probate  Jurisdiction  of  the  superior 
court  is  different  from  its  law  and  equity  Jurisdiction  in  this:  it  is 
essentially  a  jurisdiction  under  the  control  of  the  state  legislature. 
That  law-making  power  may  enlarge  it  or  may  restrict  it  The  char- 
acter and  extent  of  the  jurisdiction  is  not  only  a  matter  under  legisla- 
tive control  alone,  but  the  procedure  by  which  that  Jurisdiction  may 
be  Invoked  and  rights  thereunder  adjudicated  is  expressly  laid  down 
by  statute;  and  that  procedure  must  be  followed,  or  relief  under  that 
Jurisdiction  can  not  be  secured.  While  the  superior  court  in  that 
state  exercises  both  equity  and  probate  powers,  still,  the  procedure  to 
be  followed  in  seeking  relief  within  those  two  Jurisdictions  is  widely 
varied.  And  if  the  probate  procedure  laid  down  by  the  code  is  followed, 
then  relief  under  probate  Jurisdiction  only  can  be  granted.  In  such 
a  casS;  general  equity  relief  can  not  be  secured.— Estate  of  Davis,  136 
Cal.  590,  597,  69  Pac.  412.  It  is  true  that  the  superior  court  sitting  in 
probate  is  limited  in  its  Jurisdiction  to  the  extent  that  it  must  follow 
the  mode  of  procedure  provided  by  statute  in  the  administration  of 
the  estate  of  a  decedent,  and  can  only  determine  those  questions  or 
matters  arising  in  the  estate  which  it  is  authorised  to  do;  but  it  is 
authorized  to  determine  the  question  whether  a  creditor  is  or  is  not 
entitled  to  an  order  for  the  payment  of  his  allowed  claim,  as  that  is  a 
controversy  arising  in  the  estate  itself  and  involves  the  right  of  the 
creditor  to  share  in  its  assets;  and  the  fact  that  the  superior  court, 
acting  in  probate,  may  be  called  upon  to  apply  legal  or  equitable  rules 
or  principles  in  considering  a  question  It  is  called  upon  to  determine 
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does  not  affect  its  Jurisdiction  to  do  so. — ^Estate  of  Bell,  168  Cal.  253, 
257,  141  Pac.  1179.  The  superior  court  sitting  in  probate  is  a  court 
of  general  Jurisdiction,  and,  in  determining  any  question  arising  in  the 
administration  of  an  estate,  which  it  is  expressly  authorized  to  decide, 
it  may  bring  to  its  aid  the  full  equitable  and  legal  powers  with  whith, 
as  the  superior  court,  it  is  invested. — Estate  of  Bell,  168  Cal.  253,  257, 
141  Pac.  1179.  The  superior  court,  while  sitting  in  matters  of  probate, 
is  the  same  as  it  is  while  sitting  in  cases  of  equity,  in  cases  at  law,  or  in 
special  proceedings,  and,  when  it  has  Jurisdiction  of  the  subject-matter 
of  a  case  falling  within  either  one  of  these  classes,  it  has  power  to 
hear  and  determine  in  the  mode  provided  by  law  all  questions  of  law 
and  fact,  the  determination  of  which  is  ancillary  to  a  proper  Judgment. 
—Estate  of  Bell,  168  Cal.  253,  267,  141  Pac.  1179.  The  jurisdlcUon  of 
the  probate  court  is  a  Jurisdiction  in  rem,  the  res  being  the  estate  of 
the  decedent  which  is  to  be  administered  and  distributed  with  regard 
to  the  rights  of  creditors,  devisees,  legatees,  and  all  the  world. — Warren 
V.  Ellis  (Cal.  App.),  179  Pac.  544,  546.  In  the  state  of  California  the 
same  presumption  exists  in  favor  of  the  acts  of  the  superior  court  done 
in  the  exercise  of  its  probate  Jurisdiction,  as  exists  in  favor  of  its  acts 
done  in  ordinary  litigation  between  parties. — Johnson  v.  Canty,  162 
Cal.  391,  123  Pac.  263. 

(6)  Same.  Want  of  Jurisdiction. — ^The  superior  court  sitting  in  pro- 
bate can  not  go  into  an  accounting  of  a  copartnership,  nor  determine 
the  ownership  of  shares  of  stock  which  as  yet  are  no  part  of  the  estate, 
and  in  respect  of  which  the  administrator  refuses  to  take  ^teps  neces- 
sary to  determine  their  ownership.  The  equity  court  alone  can  and 
will  afford  relief  where  the  powers  of  the  probate  court  are  inadequate 
to  do  Justice.— Raish  v.  Warren,  18  Cal.  App.  655,  124  Pac.  95.  The 
superior  court  of  California  has  no  Jurisdiction  to  vacate  a  claim  allowed 
and  settled,  which  has  become  final  by  the  lapse  of  time,  and  prohibition 
will  lie  to  prevent  the  vacating  thereof  on  motion  of  the  administrator 
of  the  estate. — ^Kowalsky  v.  Superior  Court,  13  Cal.  App.  218,  109  Pac. 
158.  The  superior  court  sitting  in  probate  has  no  Jurisdiction  to  set 
apart  property  as  a  homestead  where  the  same  is  alleged  in  the  petition 
therefor  to  be  the  separate  property  of  the  petitioner. — Estate  of 
Klumpke,  167  Cal.  415,  139  Pac.  1062.  The  superior  court  has  no  Juris- 
diction under  section  1766,  Code  of  Civil  Procedure,  to  hear  and  deter- 
mine the  question  of  the  mental  capacity  of  a  person  previously 
adjudged  as  insane  and  confined  in  a  state  hospital  and  afterwards 
paroled  or  discharged,  that  Jurisdiction  in  the  absence  of  guardianship 
proceedings  being  vested  exclusively  in  the  officers  of  the  state  hos- 
pital.— ^Knorp  V.  Board  of  Police  Commissioners,  31  Cal.  App.  539,  541, 
161  Pac.  12.  It  is  not  within  the  province  of  the  probate  court  to  say 
that  a  parent,  if  a  fit  person  to  control  the  custody  and  education  of  a 
child,  is  or  is  not  educating  it  aptly  for  some  calling  for  which  the  court 
deems  it  to  be  adapted.— Estate  of  McSwain,  McSwain  v.  Craycroft,  176 
Cal.  280,  168  Pac.  117. 
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(7)  Colorado.  County  courts.— In  Colorado,  county  courts,  in  matters 
of  probate  business,  relating  to  the  settlement  of  the  estates  of  deceased 
persons,  are  invested  with  extensive  and  unlimited  original  Jurisdiction, 
legal  and  equitable,  and  with  large  discretionary  powers.  The  power 
to  regulate  and  to  control  the  settlement  of  such  estates  is  expressly 
conferred  upon  them. — Fleming  v.  Kelly,  18  Colo.  App.  23,  69  Pac.  272. 
The  state  constitution  gives  to  the  county  court  exclusive  original 
Jurisdiction  in  probate  matters;  hence,  an  act  of  the  legislature, 
whereby  on  stipulation  by  the  parties  or  action  by  the  court  on  its  own 
motion  a  probate  question  may  be  certified  to  the  district  court  is 
invalid. — In  re  Brown's  Estate,  Brown  v.  Niles  (Colo.),  176  Pac.  477, 
479.  County  courts  have  original  Jarisdiction  in  probate  matters,  and 
are  clothed  with  equitable  powers  in  the  settlement  of  estates,  where- 
fore they  may  vacate  and  set  aside  the  allowance  of  claims,  charged  to 
have  been  procured  through  fraud. — McLaughlin  v.  Rote,  62  Colo.  505, 
163  Pac.  841. 

(8)  Same.  Want  of  Jurisdiction. — ^A  county  court  of  Colorado  sitting 
in  probate  has  no  jurisdiction  to  determine  the  validity  of  an  ante- 
nuptial settlement  made  between  decedent  and  his  widow. — ^Wilson  v. 
Wilson,  55  Colo.  70,  132  Pac.  68.  The  probate  court  has  no  jurisdiction 
in  the  state  of  Colorado  to  set  aside  its  decree  of  distribution  after  the 
expiration  of  the  term  at  which  the  decree  was  entered. — Connolly  v. 
Probate  Court,  25  Ida.  35,  136  Pac.  205.  The  Jurisdiction  of  the  county 
court  in  probate  matters,  depending  upon  the  residence  of  the  testator 
or  intestate,  is  one  that  may  be  waived  by  the  heirs  of  intestate,  or  the 
heirs  and  beneficiaries  named  in  the  will  of  testate  estates. — Miller  v. 
Weston,  25  Colo.  App.  231,  138  Pac.  424,  428. 

(9)  Same.  District  courts. — The  district  court  has  original  Jurisdic- 
tion of  the  subject-matter  of  trusts  and  partnerships  and  to  try  all  the 
issues  alleged  to  be  involved.  By  the  appeal  it  acquired  Jurisdiction  of 
the  persons  and  by  entering  upon  the  trial  without  objection  predicated 
upon  the  Jurisdiction  of  the  probate  court  to  try  the  issues,  that  objec- 
tion must  be  regarded  as  waived. — Brown's  Estate  v.  Stair,  25  Colo. 
App.  140,  136  Pac.  1003,  1005.  The  question  of  the  Jurisdiction  of  the 
county  court  over  any  particular  estate  must  first  be  raised  in  the 
county  court  and  determined  there,  and  if  not  so  raised  and  determined 
and  an  appeal  therefrom  taken,  it  can  not  thereafter  ordinarily  be 
raised  in  the  district  court,  or  elsewhere  than  in  the  county  court, 
unless  the  defect  of  jurisdiction  appears  upon  the  face  of  the  pleadings 
filed  in  the  county  court,  transmitted  to  the  district  court,  affirmatively 
show  a  lack  of  jurisdiction.  The  question  of  residence  is  a  question 
of  fact,  which  can  be  determined  only  by  evidence,  and  which,  in  the 
absence  of  a  showing  by  the  record,  must  be  presumed  to  haye  been 
ascertained  and  determined  by  the  county  court  in  favor  of  such  Juris- 
dictional facts.— Miller  v.  Weston,  25  Colo.  App.  231,  138  Pac.  424,  427. 
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(10)  Hawaii.  Circuit  Judges.— All  original  equity  Jurlfldiction  havins 
been  taken,  by  the  Hawaiian  Judiciary  Act  of  1892,  from  the  several 
justices  of  the  supreme  court  and  reposed  in  the  circuit  judges  of  the 
islands,  the  power  to  appoint,  upon  the  proper  application,  a  third 
trustee  under  a  will,  is  now  exercisable  by  a  circuit  judge  and  not  by  a 
justice  of  the  supreme  court. — ^Estate  of  Carter,  24  Haw.  536,  540. 
The  statute  of  Hawaii,  giving  to  circuit  judges  at  chambers  jurisdic- 
tion "to  determine  the  heirs  at  law  of  deceased  persons  and  to  decree 
the  distribution  of  intestate  estates"  does  not  extend  to  cases  where 
the  decedent  left  a  will,  though  there  be  a  partial  intestacy. — Estate  of 
Kaiena,  24  Haw.  148,  150.  A  circuit  judge  sitting  at  chambers  in  a 
proceeding  in  probate  has  no  authority  to  make  an  order  directing  a 
trustee  to  render  an  accounting  or  to  pay  money  into  court — De  Mello, 
Estate  of,  23  Haw.  726,  723.  Where  a  testator  in  his  will  attempts  to 
confer  jurisdiction  upon  a  judge  in  his  judicial  capacity,  where  the 
judge  as  a  matter  of  law  has  jurisdiction  in  the  premises,  the  judge 
acts  by  virtue  of  the  law  and  not  under  the  authority  of  the  will,  and 
in  case  jurisdiction  is  subsequently  taken  from  such  judge  and  trans- 
ferred to  another  judge  the  power  to  act  ipso  facto  passes  to  such  other 
judge. — In  re  Estate  of  Carter,  24  Haw.  536. 

(11)  Idaho.  Probate  courts. — The  probate  courts  of  Idaho  have,  in 
addition  to  their  probate  jurisdiction,  power  to  hear  and  determine 
certain  civil  causes,  but  their  probate  jurisdiction  is  all  that  we  are 
concerned  with  in  this  work. — See  Idaho  Comp.  Stat.  1919,  §  6466. 
Appellate  jurisdiction  of  district  court  of  Idaho  in  probate  matters. — 
See  §§  7173-7178. 

(12)  Same,  District  courts. — Under  the  provisions  of  section  20, 
article  5  of  the  constitution  of  Idaho,  the  district  court  has  original 
jurisdiction  in  all  cases  both  in  law  and  equity,  but  it  does  not  have 
original  jurisdiction  in  probate  and  guardianship  matters,  as  the  origi- 
nal jurisdiction  in  such  matters  is  given  to  the  probate  court  under 
the  provisions  of  section  21  of  said  article  5  of  the  constitution. — ^Idaho 
Trust  Co.  V.  Miller,  16  Idaho  308,  102  Pac.  360. 

(13)  Kansas.  Probate  courts. — ^A  probate  court  is  without  jurisdic- 
tion to  appoint  an  administrator  of  the  estate  of  a  deceased  person 
unless  the  deceased  was  a  resident  of  the  county  of  the  court  at  the 
time  of  his  death,  and  the  decision  of  a  probate  court  that  the  deceased 
was  a  resident  of  the  county  of  the  court  at  the  time  of  his  death 
is  open  to  collateral  attack  for  the  purpose  of  showing  a  lack  of  juris- 
diction to  make  the  appointment. — Dresser  v.  Fourth  Nat.  Bank,  101 
Kan.  401,  168  Pac.  672.  The  probate  court  has  authority  to  approve 
a  voluntary  partition  of  real  estate  which  is  just  and  equal,  agreed 
upon  by  the  guardian  of  an  insane  person  and  his  ward's  cotenants. — 
Bennett  v.  Arrowsmith,  101  Kan.  143,  165  Pac.  812.  Under  the  power 
had  by  the  probate  court,  to  decide  upon  what  disposition  is  to  be 
made  of  a  decedent's  property,  that  court  can  not  decide  what  property 
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the  decedent  owned;  the  oonrt  can  not  decide  questlone  of  title. — 
Byerly  ▼.  Eadie,  95  Kan.  400,  148  Pac.  757.  When  no  rights  of 
third  persons  are  at  stake,  the  probate  court  may  set  aside  a  widow's 
election,  made  by  her  imder  a  misapprehension  of  her  rights  under 
the  will;  such  misapprehension  arising  from  her  not  having  heed  suffi- 
ciently advised  in  that  respect — In  re  Osbom's  Estate,  99  Kan.  227, 
161  Paa  601. 

(14)  Same.  District  courts. — In  Kansas,  where  a  fraudulent  claim 
is  presented  to  the  probate  court  against  the  estate  of  a  deceased 
person,  and  the  administrator  and  claimant  conspire  together  to  secure 
its  allowance,  and  land  is  sold  to  satisfy  the  demand,  and  bid  in  by  the 
claimant,  the  sale  approved,  and  the  administrator  discharged,  the 
district  court  has  jurisdiction  of  an  action  to  set  aside  the  proceed- 
ings and  to  annul  the  deed. — McAdow  v.  Boten,  67  Kan.  136,  72  Pac.  529. 

(15)  Montana.  District  courts. — ^A  district  court  of  Montana,  sitting 
as  a  court  of  probate,  has  only  such  powers  as  are  expressly  conferred 
upon  it  by  statute,  and  such  as  are  necessarily  implied  in  order  to 
carry  out  those  expressly  conferred,  and  in  the  exercise  of  its  Juris- 
diction it  Is  limited  by  the  provisions  of  the  statute. — ^In  re  Tuohy's 
Estate,  33  Mont  230,  83  Pac.  486,  489.  The  Jurisdiction  of  a  district 
court  in  Montana  when  sitting  in  probate  is  statutory  and  its  proceed- 
ings are  regulated  by  statute  and  are  in  rem. — State  v.  District  Court, 
41  Mont  369,  109  Pac.  441.  A  district  court  of  Montana  sitting  in 
probate  has  only  the  special  and  limited  powers  conferred  by  statute; 
it  has  no  power  to  h^ar  and  determine  any  matters  other  than  those 
which  come  within  the  purview  of  the  statute  or  which  are  implied  as 
necessary  to  a  complete  exercise  of  those  expressly  conferred. — In  re 
Dolenty's  Estate,  Mannix  v.  Dolenty,  53  Mont.  33,  101  Pac.  624.  A 
district  court  of  Montana  sitting  in  probate  has  no  power,  in  connection 
with  the  settlement  of  estates  of  decedents,  to  determine  questions  of 
title  between  the  estate  and  persons  claiming  adversely  to  it;  these 
questions  must  be  determined  in  proper  proceedings  Instituted  for  that 
purpose. — In  re  Dolenty's  Estate,  Mannix  v.  Dolenty,  53  Mont  33,  161 
Pac.  524. 

(16)  North  Dakota*  County  courts. — ^The  county  court  of  North 
Dakota  has  Jurisdiction  in  probate  and  testamentary  matters,  as  limited 
by  law,  and  its  decree  is  of  equal  rank  with  a  Judgment  entered  in 
other  courts  of  that  state,  and  is  entitled  to  the  same  faith  and  credit. 
— Reichert  v.  Reichert  (N.  D.),  170  N.  W.  621.  The  county  court  has 
exclusive  original  Jurisdiction  in  probate  and  testamentary  matters, 
including  the  litigation  of  the  validity  of  claims  against  estates  and 
the  entry  of  final  Judgment  on  the  same  as  against  the  estate;  no 
other  court  has  this  power  except  as  an  exercise  of  appellate  juris- 
diction.—Johnson  V.  Rutherford,  28  N.  D.  87,  100,  147  N.  W.  390.  The 
county  court  has  exclusive  original  Jurisdiction  of  matters  concerning 
either  the  person  or  estates,  or  both,  of  minors. — Cass  County  v.  Nixon, 
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36  N.  D.  601,  604,  L.  R.  A.  1917C,  897,  161  N.  W.  204.  The  county  court, 
sitting  as  a  probate  court,  has  Jurisdiction  of  the  subject-matter,  in  a 
proceeding  on  application  for  a  mother's  pension. — Cass  County  v. 
Nixon,  35  N.  D.  601,  604,  L.  R.  A.  1917C,  897,  161  N.  W.  204.  The 
county  court  has  power  and  authority  to  determine  judicially  the  fact 
and  the  extent  of  an  heirs  indebtedness  to  the  estate,  and  to  order  a 
deduction  of  the  same  from  his  share. — Stenson  v.  H.  S.  Halvorson 
Co.,  28  N.  D.  151,  162,  Ann.  Cas.  1916D.  1289,  L.  R.  A.  1915A,  1179,  147 
N.  W.  800.  The  power  or  authority  of  a  county  court  to  vacate  or 
open  up  its  final  decree  on  a  motion  covering  the  grounds  of  fraud, 
deception,  or  misrepresentation  expires  at  the  end  of  one  year  from 
the  entry  of  such  decree.— Reichert  v.  Reichert  (N.  D.),  170  N.  W.  621. 
County  courts  may,  in  the  exercise  of  their  probate  jurisdiction,  issue 
two  kinds  of  orders;  first,  orders  which  are  based  upon  a  written  appli- 
cation; second,  orders  which  they  may  make  at  their  own  discretion 
on  their  own  motion,  without  a  written  application. — Tyvand  v.  Mc- 
Donnell, 37  N.  D.  251,  164  N.  W.  1.  The  county  court  has  no  equitable 
jurisdiction  except  such  as  inheres  in  its  common-law,  constitutional, 
and  statutory  powers. — Reichert  v.  Reichert  (N.  D.),  170  N.  W.  621. 

(17)  Same.  District  courts. — ^While  an  estate  is  in  the  course'  of 
administration  and  before  any  final  decree  of  distribution  has  been 
entered  in  the  probate  or  county  court,  the  district  court  has  no  juris- 
diction of  a  suit  by  an  heir  for  partition  of  the  property;  the  statute 
which  gives  a  right  of  action  to  the  heirs  does  not  confer  any  right 
lo  maintain  an  action  that  is  hostile  to  the  administrator. — Honsinger 
V.  Stewart,  34  N.  D.  513,  518,  159  N.  W.  12. 

(18)  Oklahoma.  County  courts. — Section  13  of  article  7  of  the  con- 
stitution provides  that  the  county  court  shall  have  the  general  Juris- 
diction of  a  probate  court,  and  shall  transact  all  business  appertain- 
ing to  the  estates  of  deceased  persons. — Belt  v.  Bush  (Okla.),  176  Pac. 
935.  A  county  court  of  Oklahoma  has  full  control  and  jurisdiction  of 
all  probate  matters,  and  may,  at  any  time  prior  to  a  minor's  attaining 
full  age  when  the  estate  of  such  minor  is  invalid  in  any  proceeding 
pending  in  said  court,  on  proper  notice  and  for  sufficient  grounds, 
modify  or  vacate  any  order  or  judgment  made  by  it  in  the  minor's 
interest. — In  re  Johnson,  Twin  State  Oil  Co.  v.  Johnson  (Okla.),  479 
Pac.  605.  In  the  exercise  of  its  exclusive  Jurisdiction,  to  transact 
all  business  appertaining  to  the  estates  of  minors,  the  county  court 
has  all  the  powers  relating  to  the  conduct  of  minor's  estates  which 
formerly  belonged  to  courts  of  equity;  it  has  a  right  to  exercise  its 
Jurisdiction  to  the  very  best  advantage  of  the  ward's  estate. — Mallen 
V.  Ruth  Oil  Co.  (Okla.),  230  Fed.  497.  Authority  to  approve  a  deed  by 
an  heir  of  a  deceased  Indian  allottee  of  land  vests  solely  in  the  county 
court  of  the  county  in  which  the  allottee  resided  at  the  time  of  his 
or  her  death ;  that  is  the  only  court  having  Jurisdiction  over  the  settle- 
ment of  the  estate,  and  no  other  county  court  has  the  right  to  dis- 
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charge  the  federal  statutory  duty  of  approving  such  a  deed. — Okla.  Oil 
Co.  V.  Bartlett  (Okla.),  236  Fed.  488,  493,  179  C.  C.  A.  640.  The  county 
court  is  always  open  and  in  session  for  the  transaction  of  probate 
business,  and  statutory  provisions  for  the  holding  of  terms  of  the 
county  court  do  not  apply  to  probate  matters. — Southern  Surety  Co.  ▼. 
Chambers  (Okla.),  180  Pac.  711.  The  county  court  has  no  jurisdiction 
to  order  a  guardian  to  restore  to  a  lessee  of  property  of  the  ward  a 
bonus  paid  by  the  lessee  for  having  the  lease  made  to  him. — ^In  re 
Johnson,  Twin  State  Oil  Co.  v.  Johnson  (Okla.),  179  Pac.  605.  As  a 
matter  of  law,  the  county  court  still  retains  its  jurisdiction,  prior 
to  the  passing  of  title,  upon  proper  notice  and  for  good  reasons  shown, 
to  set  aside  an  order  authorizing  a  sale  of  the  land  of  a  minor;  and 
a  probate  sale  of  the  lands  of  a  minor,  when  the  proceeds  are  intended 
for  investment,  is  one  friendly  to  the  minor,  and  when  it  is  made  to 
appear  to  the  court,  prior  to  passing  of  title,  that  it  is  to  the  best 
interests  of  the  minor  that  the  lands  should  not  be  sold,  it  is  the 
duty  of  the  court,  upon  proper  notice,  to  hear  the  matter,  and  if 
required  by  the  best  interests  of  the  minor,  to  set  aside  the  order 
authorizing  the  sale. — In  re  Hickory's  Guardianship  (Okla.),  182  Pac. 
233,  237.  A  county  court  in  the  state  of  Oklahoma  by  reason  of  section 
12  of  article  7  of  the  constitution,  has  no  Jurisdiction  in  a  probate  pro- 
ceeding by  a  guardian  for  an  order  of  sale  of  the  ward's  real  estate 
to  hear  and  determine  a  claim  of  a  third  person  to  the  real  estate 
adverse  to  the  ward. — ^Jefferson  v.  Winkler,  26  Okla.  653,  110  Pac.  765. 
The  county  court  is  without  jurisdiction  to  decree  a  partition  of  lands 
inherited  by  full  blood  Indians  of  the  Five  Civilized  Tribes  from  a 
deceased  allottee  who  was  also  a  full  blood  Indian  of  said  tribes. — 
Lewis.  V.  Oillard,  Gardner  v.  Lewis  (Okla.),  173  Pac.  1136. 

(19)  Same.  District  courts. — ^The  power  of  the  district  court  to  hear 
and  review  the  orders  of  the  county  court  in  probate  matters  is  appel- 
late and  not  original,  and  can  be  Invoked  only  in  the  manner  pre- 
scribed by  statute. — Adair  v.  Montgomery  (Okla.),  176  Pac.  911.  The 
district  courts  of  Oklahoma  have  jurisdiction  of  a  partition  suit  of  a 
tract  of  land  allotted  to  a  citizen  of  the  Five  Civilized  Tribes,  where 
such  lands  descended  to  the  heirs  free  of  restrictions. — Griffin  v.  Culp 
(Okla.),  174  Pac.  495.  The  district  courts  of  Oklahoma  are  without 
Jurisdiction  to  entertain  an  action  for  the  partition  of  real  estate 
inherited  by  full-blood  Indians  of  the  Five  Civilized  Tribes  from  a 
deceased  allottee,  who  was  also  a  full-blood  Indian  of  one  of  said  tribes. 
— Hoodenpyl  v.  Champion  (Okla.),  177  Pac.  369.  A  deed  executed  by  a 
Creek  Indian  minor,,  to  allotted  lands  inherited  by  him,  is  null  and 
void,  if  not  made  pursuant  to  an  order  of  the  county  court  having 
Jurisdiction;  and  the  district  court  is  without  Jurisdiction  to  give  valid- 
ity to  such  a  deed. — Crow  v.  Hardridge  (Okla.),  175  Pac.  115.  On 
April  27, 1915,  the  district  courts  of  Oklahoma  were  without  Jurisdiction 
of  a  suit  by  the  full-blood  Indian  heirs  of  a  deceased  Pawnee  Indian, 
involving  lands  allotted  to  decedent  by  the  United  States,  where  such 
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suit  necessarily  Included  the  determination  of  the  title,  and,  inci- 
dentally, the  right  to  the  possession  of  the  Indian  allotment  while  the 
same  was  held  in  trust  by  the  United  States. — Caesar  y.  Krow  (Okla.), 
176  Pac  927,  928.  The  district  courts  of  the  state  of  Oklahoma  have 
Jurisdiction  in  actions  in  ejectment  Prior  to  the  admission  of  the 
state  the  will  of  a  deceased  Indian  was  duly  probated  and  executed  by 
the  executor  in  the  Indian  Territory  and  all  the  debts  of  the  estate 
paid.  There  was  but  one  beneficiary  under  the  will.  Held  that  a 
district  court  of  the  state  has  Jurisdiction  of  an  action  in  ejectment 
to  recover  possession  of  or  of  a  suit  to  remove  claim  from  title  to  the 
allotted  lands  of  deceased  brought  by  the  heirs  at  law  of  the  deceased 
against  the  beneficiary  under  the  will. — Austin  v.  Chambers,  33  Okla. 
40,  124  Pac.  310. 

(20)  Same.  Superior  courts. — Section  1798,  Rev.  Laws,  1910,  gran^ 
ing  to  the  superior  courts  "concurrent  Jurisdiction  with  the  district 
court  in  all  proceedings,  causes  or  matters"  confers  upon  the  superior 
courts  jurisdiction  of  an  appeal  from  the  Judgment  of  the  county  court 
in  probate  proceedings  to  contest  the  probate  of  a  will,  and  such  an 
appeal  may  be  prosecuted  directly  to  the  superior  court — ^In  re  Nlchol's 
Will  (Okla.),  166  Pac.  1087,  1089. 

(21)  Same.  Probata  courts  In  general. — The  probate  courts  of  Okla- 
homa have  Jurisdiction  over  allotted  lands  inherited  by  a  minor  allottee 
of  the  Five  Civilised  Tribes. — Crow  v.  Wardridge  (Okla.),  175  Pac. 
115.  The  Oklahoma  probate  court  is  a  court  of  general  Jurisdiction, 
with  all  intendments  as  to  the  regularity  of  its  proceedings  as  obtains 
in  the  case  of  other  courts  of  like  Jurisdiction,  and  such  proceedings  are 
not  subject  to  collateral  attack,  unless  void. — Rice  v.  Theimer,  45 
Okla.  618,  626,  146  Pac.  702.  The  provision  of  section  6  of  the  act  of 
congress  of  May  27, 1908,  "that  persons  and  property  of  minor  allottees 
of  the  Five  Civilized  Tribes  shall,  except  as  otherwise  specifically 
provided  by  law,  be  subject  to  the  Jurisdiction  of  the  probate  courts  of 
the  state  of  Oklahoma,"  embraces  allotted  lands  inherited  by  such 
minor. — Crow  v.  Hardridge  (Okla.),  175  Pac.  115,  116.  The  allotment 
of  a  full-blood  Creek  Indian,  who  died  in  April,  1910,  intestate,  passed 
to  his  heirs  free  from  the  debts  created  by  the  allottee  before  his 
death,  and  the  probate  court  did  not  acquire  Jurisdiction  to  sell  the 
allotment  to  pay  the  debts  and  a  deed  executed  by  the  administrator 
of  the  estate  of  the  allottee,  upon  a  sale  made  to  pay  the  debts  of  the 
deceased  allottee  is  void,  and  the  grantee  in  said  deed  acquires  no 
title  as  against  the  heirs  of  the  allottee. — Eastern  Oil  Co.  v.  Harjo, 
57  Okla.  076,  157  Pac.  921.  Upon  the  death  of  an  Indian  allottee  of 
the  Seminole  nation  prior  to  the  passage  of  the  Act  April  26,  1906  the 
homestead  of  such  allottee  passed  to  the  heirs  free  of  all  restrictions 
without  regard  to  the  degree  of  Indian  blood,  or  whether  an  adult  or 
a  minor,  and  prior  to  the  passage  of  that  act  the  probate  courts  had 
Jurisdiction  to  authorize  and  confirm  a  separate  sale  by  guardian  of 
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euch  inherited  interest  of  a  minor  In  the  homestead  Independent  of  a 
sale  by  the  adult  heirs,  under  th^  procedure  applicable  to  minors 
generally. — Lula,  Seminole  Roll  No.  908  v.  Powell  (Okla.),  166  Pac. 
1050,  1052.  The  probate  court  was  authorized  by  the  act  of  congress 
of  May  27,  1908,  to  sell  the  inherited  interest  of  the  full-blood  Indian 
minors  in  the  allotments  of  deceased  allottees  in  conformity  with  the 
usual  procedure  of  such  courts  in  matters  of  probate,  and  it  is  held  that 
the  approval  by  such  court  of  a  guardianship  sale  of  such  interest, 
with  direction  to  the  guardian  to  execute  a  deed  to  the  purchaser  is 
a  substantial  compliance  with  the  provision  of  section  9  requiring 
such  approval.— Chupco  v.  Chapman  (Okla.),  170  Pac.  269,  266. 

(22)  Oregon.  County  courts. — The  powers  of  a  county  court  of  Oregon, 
as  to  probate  jurisdiction,  are  not  created  by  statute  but  originate  in  the 
constitution,  and  the  legislature  can  not  take  away  such  powers  from 
that  court.— State  v.  McDonald,  55  Or.  419,  481,  103  Pac.  612,  104  Pac. 
967,  106  Pac.  444.  Under  the  constitution  and  statutes  of  Oregon, 
a  probate  court  has  power,  by  its  decree,  to  direct  the  manner  of  the 
distribution  of  the  estate  of  a  deceased  person,  and  also  the  power  upon 
a  proper  petition  to  construe  a  will  as  incidental  to  such  direction  if 
that  is  necessary;  and  county  courts  have  been  given  the  jurisdiction 
pertaining  to  probate  courts. — In  re  Wilson's  Estate,  Mackin  v.  Noad, 
85  Or.  604,  167  Pac.  580,  585.  The  jurisdiction  of  a  county  court  over 
the  personalty  of  an  estate  has  its  source  in  the  constitution,  and 
the  legislature  has  no  power  to  deprive  the  county  court  of  its 
primary  and  fundamental  jurisdiction  to  determine  the  heirship  as  to 
personalty  and  to  make  distribution  of  the  estate  of  a  decedent;  a 
statute  which  attempts  to  do  so  is  unconstitutional,  as  the  act  of 
1903,  respecting  proceedings  in  escheat  cases. — State  v.  McDonald,  55 
Or.  419,  432,  103  Pac.  512,  104  Pac.  967,  106  Pac.  444.  The  county 
court,  in  probate  matters,  is  a  court  of  general  and  superior  juris- 
diction; and,  as  to  the  probate  of  wills,  its  jurisdiction  is  exclusive. — 
Hillman  v.  Young,  64  Or.  73,  81,  127  Pac.  793,  129  Pac.  124;  Stevens 
V.  Myers,  62  Or.  372,  408,  121  Pac.  434,  126  Pac.  29.  In  construing  the 
several  sections  of  the  constitution,  bearing  upon  the  judicial  power, 
and  the  statutes  passed  in  conformity  with  the  constitution,  it  has 
been  frequently  held  that  in  probate  matters  the  county  courts  in 
Oregon  are  courts  of  general  and  superior  jurisdiction. — Teaton  v. 
Barnhart,  78  Or.  249,  160  Pac.  742,  152  Pac.  1192.  There  can  be  no 
escape  from  the  requirement  of  the  statute,  that  the  county  court 
exercise  its  powers  in  probate  matters  by  proceeding  as  in  equity 
rather  than  at  law,  by  making  a  distinction  between  the  mere  proof 
of  a  will,  in  common  form,  and  a  proceeding  to  set  aside;  in  either 
case,  the  question  is  the  same,  namely,  the  proof  of  the  will. — Stevens 
V.  Myers,  62  Or.  372,  412,  121  Pac.  434,  126  Pac.  29.  County  courts 
have  necessarily  large  discretionary  power  over  the  conduct  of  execu- 
tors and  administrators. — In  re  Marks*  Estate,  81  Or.  632,  639,  160  Pac. 
640,  542.    A  county  court,  though  it  Is  one  of  general  and  superior 
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Jarisdiction  In  probate  matters,  is  not  vested  with  general  equity 
powers;  such  authority  can  not  be  exercised,  except  by  a  court  of 
chancery,  though  the  subject-matter  of  the  suit  may  have  been  indi- 
rectly involved  in  the  probate  court. — ^Hillman  v.  Toung,  64  Or.  73, 
SI,  127  Pac.  793,  129  Paa  124. 

(23)  Same.  Circuit  courts. — Prior  to  the  amendment  of  the  law  of 
1907,  the  circuit  court  of  Multnomah  county  had  original  jurisdiction 
as  a  juvenile  court,  since  the  county  contained  over  one  hundred  thou- 
sand inhabitants;  the  amendment  gave  the  county  courts  of  all  the 
several  counties  original,  concurrent  jurisdiction  in  all  cases  coming 
within  the  terms  of  the  juvenile  court  act,  but  that  amendment  did  not 
deprive  such  circuit  court  of  jurisdiction  that  had  first  attached  in 
such  a  case,  and  a  county  court  could  not  interfere  with  such  juris- 
diction.—EIx  parte  Bowers,  Bowers  v.  Grant,  78  Or.  390,  153  Pac.  412. 
The  circuit  court  of  Oregon  has  jurisdiction  to  admeasure  dower. — 
Browne  v.  Coleman,  62  Or.  454, 125  Pac.  281. 

(24)  South  Dakota.  County  Courts. — Ck>unty  courts  in  South  Dakota 
were,  by  the  constitution,  given  original  jurisdiction  of  all  matters  of 
probate,  guardianship,  and  settlement  of  estates  of  deceased  persons; 
but  this  jurisdiction,  c<mtaining  no  further  constitutional  definition  or 
limitation,  is  subject  to  legislative  definition  and  limitation;  and  it 
seems,  in  the  light  of  statutes  which  have  been  passed,  that  the  county 
court  no  longer  has  any  authority  to  appoint  guardians  for  destitute  and 
abandoned  children;  but  that  such  jurisdiction  is  vested  in  the  circuit 
courts  of  that  state. — ^Kronschnabel  v.  Isenhuth,  34  S.  D.  218,  148  N.  W. 
9.  Under  the  ccmstitution  and  statutes  of  the  state  of  South  Dakota 
an  original  or  independent  action  or  proceeding  can  not  be  brought 
in  the  county  court  to  obtain  a  construction  of  the  terms  of  a  will, 
but  there  is  given  to  such  court  the  equitable  power  in  the  course  of 
the  administration  of  an  estate,  to  construe  a  will  so  far  as  such 
construction  may  be  necessary  in  order  to  administer  such  estate 
under  said  will  and  distribute  same  to  the  parties  entitled  thereto. 
The  county  court  construes  every  will  when  it  decrees  a  distribution 
thereunder,  or  when  it  orders  the  payment  of  a  debt  or  legacy  from 
any  particular  fund,  and  such  court  has  jurisdiction  to  construe  a 
wlU  for  the  purpose  of  determining  whether  certain  land  was  to  be 
distributed  to  testatrix's  children  or  to  be  set  over  to  the  petitioner 
at  a  certain  price  named  in  the  will  and  the  proceeds  distributed 
among  such  children. — ^In  re  Sjurson's  Estate,  29  S.  D.  566,  572,  137 
Pac.  341.  A  county  court  in  South  Dakota  has  jurisdiction  to  pass 
upon  the  question  whether  a  party  has  elected  to  take  under  a  will. — 
In. re  Prerost's  EsUte,  De  Camp  v.  Prerost  (S.  D.),  168  N.  W.  631. 
In  probate  matters,  the  county  court  is  a  court  of  general  jurisdiction, 
and,  as  such,  has  the  same  inherent  powers  over  its  orders  and  judg- 
ments as  is  vested  in  other  courts  of  general  jurisdiction.— In  re 
Stroup's  EsUte  (S.  D.).  166  N.  W.  155. 
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(25)  Same.  Circuit  courts. — The  constitution  has  given  the  circuit 
court  equity  powers  in  respect  to  estates  of  decedents,  and  those 
powers  can  not  be  taken  away  by  a  mere  act  of  the  legislature.^ 
Jacquish  v.  Doming  (S.  D.),  167  N.  W.  167.  A  legislative  act,  giving 
to  the  county  court,  in  counties  having  a  population  of  less  than 
10,000,  "exclusive  original  Jurisdiction  in  the  matters  of  probate,  and 
settlement  of  estates  of  deceased  persons"  does  not  operate  to  take 
such  Jurisdiction  away  from  the  circuit  court  which  has  it  under  the 
constitution. — Jacquish  v.  Deming  (S.  D.),  167  Pac.  157.  On  appeal  from 
a  Judgment  vacating  an  order  of  the  county  court,  depriving  a  father  of 
the  custody  of  his  children  and  restoring  their  care  and  custody  to 
him,  the  case  stands  in  the  circuit  court  for  trial  de  novo;  that  court 
has  all  the  power  which  the  county  court  might  have,  but  it  has  no 
other  or  further  authority  than  was  vested  in  the  county  court — In 
re  Skowron  (S.  D.),  172  N.  W.  806. 

(26)  Utah.  District  courts. — There  is  no  such  court  in  the  state  of 
Utah  as  the  probate  court,  and  the  only  courts  in  that  state  having 
original  jurisdiction  are  the  district  courts. — Weyant  v.  Utah  Sav.  & 
Trust  Co.  (Utah),  182  Pac.  189,  198. 

(27)  Wasliington.  Superior  courts. — The  constitution  of  the  state 
of  Washington  does  not  make  the  superior  courts  probate  courts. 
On  the  contrary,  it  vests  the  superior  courts  with  Jurisdiction  "of 
all  matters  of  probate."  Hence  the  probate  court  is  not  shorn  of 
its  general  powers,  simply  because  the  matter  before  it  may  be 
one  which  was  cognizable  formerly  in  a  court  of  probate.  It  pos- 
sesses in  every  case,  and  at  all  times,*  its  powers  as  a  court  of 
superior  and  general  jurisdiction,  and  among  these  is  the  power  to 
hear  and  determine  the  question  to  whom  a  bequest  made  by  a 
decedent  rightfully  belongs.  A  statute,  therefore,  can  neither  add 
to  nor  can  it  take  away  the  power,  and  it  is  immaterial  to  inquire 
whether  or  not  one  conferring  such  a  power  is  in  existence. — ^Reformed 
Presbyterian  Church  T.  McMillan,  31  Wash.  643,  72  Pac.  502,  503.  The 
constitution  of  Washington,  in  conferring  jurisdiction  upon  the  superior 
courts  in  probate  matters,  simply  threw  such  matters  into  the  aggre- 
gate Jurisdiction  of  superior  courts  as  courts  of  general  Jurisdiction, 
to  be  exercised  along  with  their  other  Jurisdictional  powers,  legal  and 
equitable,  and  as  a  part  of  those  general  powers;  and  the  inherent 
powers  of  such  courts  are  not  dependent  upon  the  statutory  enumera- 
tion of  their  powers. — State  v.  Superior  Court,  76  Wash.  291,  298, 
136  Paa  147.  In  Washington,  the  superior  courts  are  courts  of  general 
Jurisdiction  and,  as  part  of  their  Jurisdiction,  have  cognizance  of  all 
matters  of  probate,  with  power  to  exercise  all  the  inherent  functions 
of  a  court  of  general  Jurisdiction  in  disposing  of  such  matters. — State 
V.  Kauffman,  86  Wash.  172,  149  Pac.  656.  The  superior  court,  in  a 
probate  proceeding,  can  exercise  all  the  powers  of  a  court  of  general 
Jurisdiction;  its  powers  and  its  duty  extend  to  the  determination  of 
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every  matter,  when  properly  presented  for  its  consideration,  necessary 
to  the  due  administration  of  an  estate.— Polk  v.  Martin,  82  Wash.  226, 
144  Pac.  42.  The  superior  courts  are  courts  of  general  jurisdiction, 
having  the  same  power  and  Jurisdiction  in  probate  proceedings  as  in 
actions  at  law  or  suits  in  equity;  and  their  decrees  in  probate  matters 
are  to  be  accorded  the  same  full  faith  and  credit  as  judgments  at  law 
or  decrees  in  equity. — Wagner  v.  Alderson,  91  Wash.  157,  157  Pac.  476. 
A  probate  court  is  not  a  court  of  limited  jurisdiction,  but  probate  mat- 
ters are  included  in  the  aggregate  jurisdiction  of  the  superior  courts 
as  courts  of  general  jurisdiction,  to  be  exercised  along  with  other 
jurisdictional  powers,  both  legal  and  equitable,  and  as  part  of  those 
general  powers;  and  a  judgment  of  the  superior  court  for  plaintiffs 
In  an  action  to  quiet  title  and  for  partition  is  res  adjudicata  as  between 
the  parties,  although  there  was  a  will  filed  and  not  probated,  and  this 
fact  would  have  been  a  good  defense,  if  pleaded,  the  superior  court's 
jurisdiction  to  adjudicate  questions  of  quieting  title  and  for  partition 
being  independent  of  its  probate  jurisdiction. — Burke  v.  Bladine,  99 
Wash.  383,  169  Pac.  811,  813.  The  superior  court  of  one  county  of  the 
state  has  no  jurisdiction  to  set  aside  a  decree  of  the  superior  court 
of  another  county  of  the  state;  this  applies  to  a  decree  escheating  to 
the  state  the  property  of  an  alien  decedent. — Doble  v.  State,  95  Wash. 
62, 163  Pac.  37.  Jurisdiction  of  superior  courts  to  distribute  the  estates 
of  deceased  persons  among  those  entitled  thereto. — Christianson  v. 
King  County,  239  U.  S.  356,  370,  60  L.  Ed.  327,  335,  36  Sup.  Ct.  114. 
If  a  dependent  child,  a  ward  of  the  superior  court,  is  conditionally 
awarded  to  the  father,  the  court  reserving  control  of  the  child  in  the 
court  for  one  year,  the  jurisdiction  of  the  court  is  continuing,  and  it 
has  power  to  make  such  order,  within  that  time,  relative  to  the  child's 
custody  and  residence  as  it  deems  wise,  without  any  notice  or  sum- 
mons required  by  statute  as  to  the  modification  of  Judgments;  any 
reasonable  notice  to  the  mother,  enabling  her  to  be  heard  upon  the 
disposition  of  the  motion  for  a  modification  of  the  order  is  sufficient. 
State  (ex  rel.  De  Bit)  v.  Superior  Court,  103  Wash.  183,  186,  173  Pac. 
1014. 

(28)  Same.  Supreme  court. — ^The  supreme  court,  in  aid  of  its  appel- 
late  jurisdiction  or  in  the  exercise  of  its  original  jurisdiction,  possesses 
all  inherent  power  of  courts  of  equity,  and,  when  it  is  made  to  appear 
that  a  party  is  being  denied  relief  to  which,  in  equity  and  good 
conscience,  he  Is  entitled,  it  is  that  court's  duty  to  find  some  method 
within  its  jurisdiction  by  which  such  relief  may  be  granted. — State 
(ex  rel.  Davis  &  Co.)  v.  Superior  Court,  95  Wash.  258,  163  Pac.  765. 

10.  ExclutlvCy  and  conflicting  jurisdiction. 

(1)  Exclusive  jurisdiction.  In  general. — Probate  courts  have  exclu- 
sive jurisdiction  of  the  accounts  of  executors  and  administrators  and 
the  final  distribution  of  the  estates  of  decedents. — ^Auguisola  v.  Arnaz, 
51  Cal.  435,  439.    Probate  courts  do  not  have  exclusive  Jurisdiction  in 
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cases  where  equities  are  involved. — Garces  y  Perea  v.  Barela,  6  N.  M. 
239.  27  Pac.  607;  Ferris  v.  Higley,  20  Wall.  (U.  S.)  375,  22  L.  Ed.  383. 
The  snperlor  court  of  the  state  of  California,  which  has  charge  of 
the  administration  of  decedents'  estates,  has  exclusive  jurisdiction, 
under  the  present  probate  system,  of  all  questions  relating  to  the 
settlement  and  distribution  of  such  estates;  and  it  may,  in  sitting  In 
matters  of  probate,  exercise  all  equity  powers  necessary  for  a  complete 
administration  without  resort  to  a  court  of  equity. — Toland  v.  Earl, 
129  Cal.  148,  152,  153,  79  Am.  St.  Rep.  100,  61  Pac.  914;  Estate  of 
Burton,  93  Cal.  459,  463,  29  Pac.  36.  A  court  which  has  probate  Juris- 
diction over  the  estate  of  a  decedent  has  exclusive  jurisdiction  over 
the  question  of  distribution  thereof,  and  to  determine  all  matters  inci- 
dental thereto.  Hence  the  court,  in  an  action  to  foreclose  the  right  of 
redemption,  has  no  jurisdiction  to  determine  any  matter  involved  in 
the  distribution  of  the  estate. — Estate  of  Freud,  134  Cal.  333,  335,  66 
Pac.  476.  If  the  estate  of  the  deceased  is  in  more  than  one  county,  he 
having  died  out  of  the  state,  the  probate  court  of  the  county  in  which 
application  is  first  made  for  letters  of  administration  has  exclusive 
jurisdiction  of  the  settlement  of  the  estate. — Territory  v.  Klee,  1  Wash. 
183,  23  Pac.  417,  418.  The  jurisdiction  to  prove  wills  and  to  grant 
letters  testamentary  is  exclusively  in  the  superior  court  of  the  county 
of  which  decedent  was  a  resident  at  the  time  of  his  death,  but  it  is 
for  the  court  to  which  the  petition  is  addressed  to  determine,  from 
the  evidence  introduced  before  it,  whether  or  not  the  deceased  did, 
as  a  matter  of  fact,  reside  in  the  county.  Its  finding  in  the  matter  is 
conclusive  on  the  question  of  Jurisdiction,  except  upon  appeal,  and 
can  not  be  collaterally  attacked,  whatever  the  fact  may  be  as  to  resi- 
dence.—Estate  of  Latour,  140  Cal.  414,  425,  73  Pac.  1070,  74  Pac.  441; 
Estate  of  Grifllth,  84  Cal.  107,  110,  23  Pac.  528,  24  Pac.  381.  The  power 
to  appoint  administrators  belongs  exclusively  to  the  probate  courts. 
Territory  v.  Mix,  1  Ariz.  52,  25  Pac.  528.  Probate  courts  do  not  have 
exclusive  original  jurisdiction  over  the  persons  of  minors  and  of  their 
estates.  Courts  of  equity  have  complete  Jurisdiction  over  such  mat- 
ters.— ^Wilson  V.  Roach,  4  Cal.  362,  367.  In  Utah,  the  probate  courts 
are  vested  with  exclusive  original  Jurisdiction  of  all  matters  pertain- 
ing to  the  settlement  of  estates  of  deceased  persons,  and  while  the 
district  court,  under  its  general  equity  powers,  may  entertain  a  suit 
for  the  construcUon  of  a  will,  yet  it  can  not  execute  it. — ^Allen  v. 
Barnes,  6  Utah  100,  12  Pac.  912.  The  Jurisdiction  of  the  court  that 
first  acquires  it  is,  as  a  rule,  exclusive. — State  (ex  rel.  Titlow)  v.  City 
of  Centralia,  93  Wash.  401,  161  Pac.  74.  The  superior  court  of  the 
county  in  which  the  decedent  resided  at  the  time  of  his  death  has 
exclusive  Jurisdiction  to  administer  the  estate  and  to  issue  general 
letters  thereon.— State  v.  Kauffman,  86  Wash.  172,  149  Pac.  656.  Inas- 
much as  exclusive  original  jurisdiction  was  given  to  the  superior  courts 
in  the  state  of  Washington  over  the  subject  of  probate  proceedings 
such  jurisdiction  carries  with  it  the  presumption  of  the  integrity  of 


JURISDICTION  OP   COURTS.  509 

the  judgments  of  such  courts,  the  same  as  Is  carried  by  the  Judgments 
of  courts  of  general  Jurisdiction. — Magee  v.  Big  Bend  Land  Co.,  51 
Wash.  406,  99  Pac.  18.  The  execution  of  a  deed,  conveying  Indian  allot- 
ment lands,  made  by  an  adult  heir  of  an  Indian  allottee,  has  the  effect, 
when  approved  by  the  Secretary  of  the  Interior,  of  terminating  the 
Jurisdiction  of  the  federal  government  over  such  lands;  after  that 
they  come  under  the  exclusive  Jurisdiction  of  the  state  courts,  which 
have  Jurisdiction,  in  a  proper  case,  to  determine  the  title  and  to 
set  it  at  rest.— Egan  v.  McDonald,  36  S.  D.  92,  97,  153  N.  W.  915. 

(2)  County  courts  of  Oregon. — In  Oregon,  the  oevinty  court  has 
exclusive  Jurisdiction,  in  the  first  instance,  to  direct  and  control  the 
conduct,  and  to  settle  the  accounts,  of  executors,  administrators,  and 
guardians,  and  this  includes  the  power  to  inquire  into  a  case  of 
devastavit,  and  to  charge  the  delinquent  with  the  amount  thereof. — 
Steel  V.  Holladay,  20  Or.  70,  10  L.  R.  A.  670,  25  Pac.  69.  It  has  exclusive 
Jurisdiction  to  grant  and  revoke  letters  testamentary,  etc. — ^Ramp  v. 
McDaniel,  12  Or.  108,  6  Paa  456;  but  it  does  not  have  exclusive  juris- 
diction of  an  action  between  the  administrator  of  a  partnership  estate 
and  the  administrator  of  an  individual  to  determine  the  title  to  certain 
property,  although  such  administrators  are  under  the  control  of  the 
county  court;  but  such  action  is  within  the  Jurisdiction  of  the  circuit 
court.  The  functions  of  the  county  court,  as  respect  administrators 
and  executors,  are  limited  to  the  control  of  the  transmission  and 
disposition  of  property  upon  death  of  the  owner,  and  it  can  not  adjudi- 
cate upon  collateral  matters.  The  right  of  title  of  the  decedent  to 
property  claimed  by  the  administrator,  as  against  third  persons,  or  by 
third  persons  against  him,  must,  If  an  adjudication  become  necessary, 
be  tried  in  courts  of  ordinary  Jurisdiction.  He  is  entitled  to  the  pos- 
session of  the  property  of  his  decedent,  but,  if  it  is  in  possession  of 
some  person  who  refuses  to  surrender  to  him,  the  county  court  can 
not  aid  him  in  obtaining  such  possession.  It  may  call  him  to  account 
for  not  doing  so,  but  he  must  seek  his  remedy  in  some  other  court. — 
Gardner  v.  Oillihan,  20  Or.  598,  27  Pac.  220.  The  Jurisdiction  of  the 
probate  courts  in  Oregon  to  administer  upon  the  estates  of  decedents 
is  primary  and  exclusive. — State  v.  First  Nat.  Bank,  61  Or.  651,  Ann. 
Cat.  1914B,  163,  123  Pac.  712,  714.  Under  the  constitution  of  the  state 
of  Oregon  the  county  court  has  exclusive  Jurisdiction  In  the  first 
instance  pertaining  to  a  court  of  probate;  that  is,  to  take  proof  of 
wills  and  to  giant  and  revoke  letters  testamentary,  of  administration 
and  of  guardianship  and  whenever  a  will  is  probated  in  such  court 
in  common  form  It  may  thereafter  be  contested  in  that  court  by  a 
direct  proceeding  brought  within  one  year  after  the  probating,  but  the 
decree  of  the  county  court  is  immune  from  collateral  attack. — Mans- 
field V.  Hill,  56  Or.  400,  107  Pac.  474.  In  the  state  of  Oregon  the  county 
court  has  exclusive  Jurisdiction  in  the  probate  of  wills. — Stevens  v. 
Meyers,  62  Or.  399,  126  Pac.  83. 
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(3)  Conflicting  Jurisdiction. — ^A  superior  court  of  the  state  of  Cali- 
fornia, in  taking  Jurisdiction  over  an  administration  for  the  purpose 
of  appointing  a  special  administrator,  does  not  thereby  secure  Juris- 
diction over  the  estate  of  the  deceased  for  the  purpose  of  appoint- 
ing a  general  administrator;  and  it  necessarily  follows  that  such  court 
should  give  way,  and  allow  the  superior  court  of  another  county  to 
conduct  the  further  administration  of  the  estate,  where  such  last- 
named  court  has  first  acquired  Jurisdiction  of  the  estate  for  purposes 
of  general  administration.  The  proceedings  are  not  necessarily  to 
be  dismissed,  but  should  stand  in  abeyance  until  a  final  Judgment  has 
been  entered  in  the  superior  court  last  named,  holding  that  the  said 
court  has  or  has  not  Jurisdiction  over  the  administration  of  the  estate. 
—Estate  of  Damke,  133  Cal.  430,  66  Pac.  889,  ;33  Cal.  433,  65  Pac. 
888.  In  California,  the  superior  court  of  the  county  in  which  the  peti- 
tion for  letters  of  administration  is  first  filed  has  exclusive  Jurisdiction 
to  determine  the  question  as  to  the  residence  of  the  decedent,  and  the 
courts  of  other  counties  must  abide  the  determination  of  that  court, 
which  is  reviewable  only  upon  appeal. — ^Estate  of  Latour,  140  Cal.  414, 
426,  78  Pac.  1070,  74  Pac.  441;  Dungan  v.  Superior  Court,  149  Cal. 
98,  103,  117  Anru  8t  Rep.  119,  84  Pac.  767.  The  same  rule  applies  to 
the  hearing  and  determination  of  the  question  of  the  residence  of  a 
minor,  the  need  of  a  guardian,  and  the  propriety  of  appointing  a  desig- 
nated person  as  such.— Guardianship  of  Danneker,  67  Cal.  643,  645,  8 
Pac.  614.  That  provision  of  the  constitution  of  California  which  con- 
fers Jurisdiction  "in  all  matters  of  probate"  upon  the  superior  court 
does  not  'mean  that  all  superior  courts  in  the  state  shall  have  con- 
current Jurisdiction  in  every  particular  probate  matter.  The  legisla- 
ture undoubtedly  has  the  right  to  prescribe,  by  general  laws,  the  rules 
which  shall  obtain  in  determining  which  of  the  many  superior  courts 
shall  exercise  the  constitutionally  conferred  Jurisdiction  in  any  par- 
ticular estate;  and  the  county  containing  a  portion  of  the  decedent's 
estate,  and  in  which  application  is  first  made,  is  the  one  which  the 
legislature  has  declared  to  be  the  one  which  shall  have  exclusive 
Jurisdiction  of  the  settlement  of  the  estate. — Dungan  v.  Superior 
Court,  149  Cal.  98,  117  Am.  8t  Rep.  119,  84  Pac.  767,  769.  Between 
courts  of  co-equal  authority,  that  one  which  first  obtains  Jurisdiction 
will  be  permitted  to  pursue  it  to  the  end,  to  the  exclusion  of  all  others, 
and  it  will  not  permit  its  Jurisdiction  to  be  impaired  or  subverted  by 
resort  to  some  other  tribunal. — Ewing  v.  Mallison,  65  Kan.  484,  93 
Am.  St.  Rep.  299,  70  Pac.  369.  Section  1294  of  the  Code  of  Civil  Pro- 
cedure of  California  fixes  the  place  of  Jurisdiction  for  all  grants  of 
original  probate,  while  section  1322  of  that  code  does  the  same  for 
grants  of  ancillary  probate  of  authenticated  copies  of  wills  proved  and 
probated  in  foreign  Jurisdictions.  These  laws  mean  that  the  will  of 
a  resident  of  the  state  of  California  must  be  proved  originally  as  a 
domestic  will  in  the  county  of  his  residence,  and  that,  so  far  as  the 
state  of  California  is  concerned,  it  can  not  be  primarily  proved  else- 
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where,  and  brought  to  that  state  for  purposes  of  secondary  and  ancillary 
administration.— Estate  of  Clark»  148  Cal.  108,  111,  13  Am.  St.  Rep.  197, 
7  Ann.  Gas.  306,  1  L.  R.  A.  (N.  S.)  996,  82  Pac.  760.  Under  the  con- 
stitution of  California  of  1849,  probate  jurisdiction  was  vested  in  the 
county  courts,  and  general  equity  jurisdiction  in  the  district  courts, 
but  under  the  present  constitution  both  branches  of  jurisdiction,  while 
remaining  distinct,  are  administered  in  the  superior  courts.  With  a 
constitution  conferring  exclusive  probate  jurisdiction  upon  one  court, 
it  is  not  competent  for  the  legislature  to  empower  another  court, 
clothed  only  with  jurisdiction  in  general  equity,  to  set  aside  wills 
obtained  by  fraud  or  undue  influence,  and  to  declare  void  any  paper 
purporting  to  be  a  last  will,  and  to  set  aside  the  probate  judgments  of 
the  court  constitutionally  vested  with  probate  jurisdiction,  for  fraud, 
concealment,  or  perjury.  The  statute  of  1862  (Stats.  1862,  p.  27),  giving 
the  district  court  power  to  set  aside  a  will  or  a  probate  decree  on  the 
ground  of  fraud  and  the  like,  was  unconstitutional,  for  the  constitution 
gave  county  courts  exclusive  probate  jurisdiction. — Stead  v.  Curtis,  205 
Fed.  439,  123  C.  C.  A.  507. 

11.  Exists  in  what  cases. — The  probate  court  does  not  have  juris- 
diction of  all  matters  relating  to  the  estates  of  deceased  persons, 
but  only  so  far  as  conferred  by  statute. — Bush  v.  Lindsey,  44  Cal.  121, 
126;  Haynes  v.  Meeks,  10  Cal.  110,  70  Am.  Deo.  703;  Grimes's  Estate 
V.  Norris,  6  Cal.  621,  65  Am.  Dec.  545.  If  the  probate  court  of  the 
county  of  which  the  decedent  was  a  resident  at  the  time  of  his  death 
alone  has  jurisdiction  of  his  estate,  it  follows  that  if,  after  the  death 
of  the  intestate,  that  portion  of  the  county  in  which  he  resided  at  the 
time  of  his  death  is  erected  into  a  new  county,  or  is  attached  to  another 
county,  the  probate  court  of  the  old  county  has  jurisdiction. — Estate  of 
Harlan,  24  Cal.  182,  189,  85  Am.  Dec  58.  Though  a  probate  court  is 
without  jurisdiction  to  set  aside  an  order  discharging  an  administrator 
of  an  unadministered  estate,  it  has  power,  upon  a  proper  petition,  to 
order  an  administration  and  distribution  of  such  estate. — Otero  v.  Otero, 
11  Ariz.  260,  90  Pac.  601,  608.  In  Colorado,  the  county  court,  in  all 
matters  pertaining  to  probate  business,  has  as  ample  powers  and  as 
full  jurisdiction  with  respect  thereto  as  have  the  district  courts  of 
that  state  over  matters  within  their  jurisdiction.  Hence  if  a  judgment 
is  tendered  for  classification  as  a  valid  judgment,  the  county  court, 
sitting  for  probate  business  when  such  judgment  Is  tendered  for 
classification  as  a  claim  against  the  estate,  has  power  to  determine 
the  defense  that  the  judgment  was  void,  because  rendered  without 
jurisdiction  of  the  defendant,  the  administratrix,  and,  if  such  judg- 
ment is  established,  to  decline  to  classify  it  as  a  valid  claim. — Symes 
V.  People,  17  Colo.  App.  466,  69  Pac.  312,  313.  Probate  courts  have 
the  undoubted  right  to  pass  upon  and  to  allow  claims  against  the 
estates  of  deceased  persons;  but  it  is  doubtful  whether  they  have 
authority,  or  whether  the  legislature,  under  the  original  act  of  New 
Mexico,  could  confer  upon  such  courts  the  authority  to  entertain  actions 
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at  law  to  recover  Judgments  against  administrators  and  to  enforce  the 
collection  thereof  by  their  own  executions. — Perea  ▼.  De  Gallegos,  3 
N.  M.  204,  208.  In  the  state  of  Washington,  the  probate  court  has 
jurisdiction  to  grant  administration  upon  a  decedent's  estate,  if  the 
only  property  within  that  Jurisdiction  belonging  to  the  decedent  con- 
sists of  real  estate,  and  there  are  no  creditors,  and  the  estate  is  in 
course  of  administration  in  another  state. — Hanford  v.  Davies,  1  Wash. 
476,  25  Pac.  329.  In  that  state  the  probate  court  acquires  Jurisdiction 
of  the  estate  for  the  purpose  of  administration  by  the  appointment  and 
qualification  of  the  administrator. — Ackerson  v.  Orchard,  7  Wash.  377, 
35  Pac.  605.  When  a  question  arises  in  the  administration  of  an  estate 
as  to  whether  the  property  shall  be  inventoried  as  a  part  of  the  estate, 
or  not,  tlie  probate  court  has  Jurisdiction  to  hear  evidence  sufficient  to 
determine  whether  the  property  in  question  belongs  to  the  estate,  or 
whether  the  estate  has  any  interest  therein,  or  has  reasonable  claim 
thereto,  which  claim  may  become  an  asset  of  the  estate;  not  for  the 
purpose  of  Judicially  determining  the  title  of  any  property  claimed 
by  any  third  person,  but  to  determine  the  good  faith  of  the  claim. — 
In  re  Belt's  Estate,  29  Wash.  535,  92  Am.  St.  Rep.  916,  70  Pac.  74,  76. 

12.  in  particular  matters. — The  probate  court  Is  required  to  direct 
administrators  to  pay  all  taxes  which  have  accrued  against  the  estate 
in  their  hands,  and  is  forbidden  to  distribute  the  property  of  the 
estate  among  the  heirs  and  devisees  until  all  taxes  are  paid. — People 
V.  Olvera,  43  Cal.  492,  494.  An  act  of  a  legislature  of  the  state  of 
Idaho,  extending  the  Jurisdiction  of  the  probate  court  to  try  and  deter- 
mine actions  to  enforce  mechanic  and  laborers'  liens  and  mortgages 
and  other  liens  upon  real  property,  has  been  held  unconstitu- 
tional and  void. — Dewey  v.  Schrelber  Imp.  Co.,  12  Idaho  280,  85 
Pac.  921.  The  Jurisdiction  of  the  court  of  probate  to  determine  the 
interests  of  grantees  of  heirs  or  devisees  depends  upon  the  statute. 
In  the  absence  of  statutory  authority,  such  court  would  have  no  power 
to  adjudicate  such  a  question.  But  the  statute  may  confer  such  power. 
— Snyder  v.  Murdock,  26  Utah  233,  73  Pac.  22,  23.  In  Colorado,  the 
county  court  is  vested  with  authority  to  hear  and  determine  claims 
against  the  estate  of  a  deceased  person;  and  one  of  several  sureties 
on  an  obligation,  who  discharges  the  debt,  may  enforce  contribution 
from  the  estate  of  a  deceased  co-surety,  without  going  into  a  court  of 
equity,  to  have  the  amount  due  from  the  estate  determined;  but  he 
can  recover  from  each  of  his  co-sureties  only  jthe  aliquot  portion  of  the 
whole  amount  paid,  calculated  upon  the  basis  of  the  number  of  sureties, 
unless  it  appears  that  some  of  them  are  insolvent,  in  which  event 
he  may  recover  from  each  of  the  solvent  sureties  the  moiety  of  the 
whole  debt,  having  regard  only  to  the  number  solvent. — McAllister  v. 
Irwin's  Estate,  31  Colo.  258,  73  Pac.  47.  A  decree  for  the  payment 
of  money  in  probate  proceedings  can  not  be  enforced  as  for  a  con- 
tempt; the  proper  process  is  an  execution. — Rostel  v.  Morat,  19  Or. 
181,  23  Pac.  900.    In  Oklahoma,  the  probate  court  has  Jurisdiction  of 
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an  action  In  replevin  against  a  sheriff  to  recover  personal  property 
levied  on  under  an  execution  against  the  property  of  aiiother,  where  the 
value  of  the  property  does  not  exceed  one  thousand  dollars. — ^Walters 
V.  Ratliff,  10  Okla.  262,  61  Pac.  1070.  In  that  jurisdiction,  actions  for 
the  recovery  of  specific  personal  property  in  the  probate  courts  are 
governed  hy  the  procedure  applicable  to  courts  of  Justices  of  the  peace, 
where  the  value  of  the  property  sought  to  be  recovered  Is  less  than 
one  hundred  dollars. — ^Flrst  Nat.  Bank  v.  Hesser,  14  Okla.  115,  77  Pac. 
36.  If  an  attachment  Is  properly  issued  after  filing  with  the  court  a 
sufficient  affidavit  and  bond,  and  property  is  taken  thereunder,  the  lien 
of  such  attachment  is  not  lost  by  failure  on  the  part  of  the  probate 
court  or  justice  of  the  peace  to  make  proper  docket  entries  of  the  issu- 
ance of  such  order  of  attachment. — First  Nat.  Bank  v.  Hesser,  14  Okla. 
115,  77  Pac.  36.  In  proper  cases,  the  superior  court  of  the  state  of 
California  has  jurisdiction  to  hear  and  determine  questions  relating 
to  the  rights  and  duties  of  executors  and  beneficiaries  under  wills 
which  have  been  admitted  to  probate.— Williams  v.  Williams,  73  Cal.  99, 
104,  14  Pac.  394.  It  Is  a  question  solely  for  the  consideration  of  the 
probate  court,  whether  an  attorney  shall  be  appointed  to  represent 
absent  or  minor  heirs,  and  if  so  appointed,  the  amount  of  compensation 
to  be  allowed  to  him, — Dougherty  v.  Bartlett,  100  Cal.  496,  499,  35  Pac. 
431.  Probate  courts  in  Kansas  have  jurisdiction  of  the  allowance  of 
claims  against  estates.  No  provision  is  made  whereby  the  heirs,  or 
those  holding  under  them,  are  made  parties  to  such  procedure,  and  no 
right  is  given  by  statute  to  such  heirs  to  appeal  from  the  allowance  of 
any  claim  by  the  probate  court  In  fact,  they  are  wholly  strangers  to 
that  proceeding,  unless  it  can  be  said  that  they  are  represented  by  the 
administrator.— Black  v.  Elliott,  63  Kan.  211,  88  Am.  8t.  Rep.  239,  65 
Pac.  215.  Where  after  an  administrator  of  the  estate  of  an  intestate 
had  been  appointed  one  of  the  heirs  made  charges  in  the  administration 
proceedings  against  the  other  heirs  that  they  had  concealed,  embezzled, 
and  conveyed  away  property  belonging  to  the  estate,  the  charges  were 
dismissed  for  want  of  jurisdiction. — In  re  Syerley's  Estate,  87  Kan.  307, 
124  Pac.  406.  The  statutes  of  Kansas  conferring  jurisdiction  on  probate 
courts  to  allow  and  admit  to  record  authenticated  copies  of  foreign 
wills  executed  and  proved  according  to  the  laws  of  any  state  or  terri- 
tory of  the  United  States  or  of  any  country  other  than  the  United  States 
and  territories  thereof,  and  giving  to  such  copies  when  so  allowed 
and  recorded,  the  same  efTect  as  If  the  original  will  had  been  proved 
in  Kansas,  were  not  intended  to  deny  such  courts  jurisdiction  to  pro- 
bate an  original  will  executed  in  a  foreign  state  or  county  which  dis- 
poses of  property  situated  in  Kansas. — Parnell  v.  Thompson,  Thompson 
V.  Parnell,  81  Kan.  119,  33  L.  R.  A.  (N.  S.)  658,  105  Pac.  502.  Where 
the  court  has  complete  jurlsdictlcm  of  the  subject-matter  and  of  the 
parties,  a  decree  rendered  against  an  infant  defendant  Is  as  valid  and 
effectual  as  if  taken  against  an  adult,  provided  there  is  no  evidence 
of  fraud  or  collusion.— Howell  v.  Howell,  77  Or.  539,  162  Pac.  217. 
Probate  Law — 33 


514  PBOBATE  LAW  AND  PRACTICE. 

REFERENCES. 

Jurisdiction  of  courts  as  to  matters  affecting  the  custody  of  minor 
children. — See  note  ante,  on  guardianship  of  minors,  following  table 
after  §  69. 

13.  To  set  aside  Its  own  decrees. — ^A  probate  court  has  power  to  set 
aside  its  order,  made  out  of  court  and  without  notice,  and  no  notice 
or  motion  to  set  it  aside  is  necessary. — Estate  of  SuUenberger,  72  Cal. 
549,  552,  14  Pac.  513.  Section  473  of  the  Code  of  Civil  Procedure  of 
California,  relative  to  relieving  a  party  from  a  judgment,  order,  or  pro- 
ceeding taken  against  him  "through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,"  is  applicable  to  probate  matters,  and  the 
court  has  jurisdiction  within  six  months  to  vacate  an  order  made  by  it, 
on  motion,  based  upon  the  ground  of  such  inadvertence,  surprise,  or 
excusable  neglect — ^Levy  v.  Superior  Court,  139  Cal.  590,  591,  73  Pac. 
417;Cahill  v.  Superior  Court,  145  Cal.  42,  44,  78  Pac.  467.  After  a  decree 
of  distribution  and  discharge,  and  after  the  time  specified  by  statute 
in  which  to  seek  relief  from  a  judgment  on  the  ground  of  fraud,  sur- 
prise, or  excusable  neglect,  or  mistake,  a  probate  court  has  no  jurisdic- 
tion to  set  aside  the  decree  for  fraud,  or  because  the  court  had  been 
imposed  upon  by  false  testimony;  but.  In  such  cases,  courts  of  equity 
have  jurisdiction  to  afford  proper  relief. — Estate  of  Hudson,  63  Cal. 
454,  457.  When  the  district  court  has  acquired  jurisdiction  of  a  cause 
by  reason  of  the  transfer  to  it  from  the  superior  court,  the  latter  court 
was  without  jurisdiction  to  vacate  and  set  aside  its  former  order  of 
transfer,  and  proceedings  had  in  said  court  at  a  subsequent  term  were 
coram  non  judice.— In  re  Nicholas  Will  (Okla.),  166  Pac.  1087,  1091. 
Courts  of  record,  such  as  the  probate  and  county  courts  of  South 
Dakota,  have  inherent  power,  independent  of  statute,  to  vacate  their 
own  judgments  that  have  been  procured  by  extrinsic  fraud  and  imposi- 
tion upon  the  court;  the  fraudulent  concealment  of  facts  which  would 
have  caused  the  judgment  or  decree  not  to  have  been  rendered  will 
constitute  extrinsic  fraud  sufficient  to  authorize  the  court,  upon  the 
discovery  of  the  fraud,  or  when  such  fraud  is  called  to  the  attention  of 
the  court,  to  vacate  such  judgment  or  decree;  the  filing  of  a  fraudulent 
petition  for  administration  is  extrinsic  fraud. — Paul  v.  Paul  (S.  D.),  170 
N.  W.  658. 

14.  No  jurisdiction  when. 

(1)  In  general. — ^A  probate  court  has  no  jurisdiction  to  allow  a  claim 
against  a  decedent's  estate  for  counsel  fees  incurred  by  the  claimant 
after  the  death  of  the  testator,  and  at  a  time  when  he  was  not  a 
personal  representative  of  the  estate. — ^In  re  Carrier's  Estate,  19  Colo. 
App.  245,  74  Pac.  340,  341.  The  district  court  of  Kansas  has  no  juris- 
diction of  an  appeal  to  that  court  from  an  order  of  the  probate  court 
refusing,  upon  application,  to  revoke  letters  testamentary  or  of  admin- 
istration.—Graves  V.  Bond,  70  Kan.  464,  78  Pac.  851.  The  pld  probate 
courts  of  Montana  had  no  power  or  authority  to  entertain  a  petition 
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involving  the  construction  of  a  will. — Ghadwick  y.  Cbadwick,  6  Mont 
566,  13  Pac.  386,  388.  In  Idaho  the  Jurisdiction  of  the  probate  court  in 
civil  cases  is  limited  to  actions  at  law,  where  the  debt  or  damage,  ex- 
clusive of  interest,  does  not  exceed  five  hundred  dollars. — ^Dewey  v. 
Schreiber  Imp.  Co.,  12  Ida.  280,  85  Pac.  921,  923.  A  probate  court 
has  no  Jurisdiction  to  receive,  or  in  any  other  way  to  act  upon,  >  an 
account  presented  by  an  executor  of  an  executor  against  Xhe  estate  of 
the  deceased  executor's  testator.  This  is  a  proper  case  for  the  exercise 
of  Jurisdiction  in  equity. — Wetzler  v.  Fitch,  52  Gal.  638,  643;  Bush  v. 
Liindsey,  44  Cal.  121.  In  Colorado  the  district  court  is  not  authorized 
to  decree  that  a  Judgment  rendered  by  it  against  an  administrator 
shall  be  allowed  and  paid  as  a  claim  of  a  designated  class,  as  this  is 
a  usurpation  of  the  province  of  the  county  court. — Hotchkiss  v.  B^rst 
Nat.  Bank,  37  Colo.  228,  85  Pac.  1007,  1008.  An  order  of  the  probate 
court,  requiring  an  executor,  after  he  has  filed  his  final  account,  to  pay 
the  moneys  in  his  hands  to  the  county  treasurer,  to  be  placed  to  the 
credit  of  heirs  and  devisees  of  the  testator,  is  without  authority  of 
law  and  void. — Estate  of  McMahon,  19  Nev.  241,  8  Pac.  797.  A  probate 
court  has  no  Jurisdiction  to  enter  an  order  requiring  a  decedent's 
widow  to  pay  a  designated  sum  of  money  to  one  who  applies  for  letters 
of  administration  on  the  decedent's  estate. — ^Leach  v.  Misters,  13  Wyo. 
239,  79  Pac.  28,  29.  A  probate  court  has  no  power  to  make  an  order 
authorizing  the  assignment,  by  an  administrator,  of  a  bond  of  indem- 
nity given  to  the  decedent  In  his  lifetime  as  sheriff. — McDermott  v. 
Mitchell,  53  Cal.  616,  618.  It  has  no  power  to  authorize  a  special 
administrator  to  defray  the  expenses  of  a  controversy  in  a  probate 
proceeding,  unless  expressly  authorized  to  do  so  by  statute. — Henry  v. 
Superior  Court,  93  Cal.  569,  571,  29  Pac.  230.  A  probate  court  has  no 
Jurisdiction,  in  any  case,  to  make  partition,  in  probate  proceedings, 
among  the  heirs  of  a  decedent  as  to  interests  held  in  common  with 
strangers,  unless  the  petition  therefor  is  filed  before  the  entry  of  the 
final  decree  of  distribution.  The  rights  of  such  parties  should  be 
settled  by  a  suit  for  partition,  in  which  all  persons  having  any  interest 
in  the  lands  may  be  made  parties;  and  a  writ  of  prohibition  will  lie  to 
restrain  the  probate  court  from  making  partition. — ^Buckley  v.  Superior 
Court,  102  Cal.  6,  10,  41  Am.  8t.  Rep.  135,  36  Pac.  360.  The  probate 
court  is  not  a  court  of  equity,  and  it  has  no  power  to  foreclose  a  mort- 
gage.— Meyers  v.  Farquharson,  46  Cal.  190,  200.  A  probate  court  has 
no  Jurisdiction  or  authority  In  the  administration  of  an  estate  of  a 
decedent  to  order  or  confirm  the  sale  of  real  estate  which  belongs  to 
some  one  else,  and  the  title  to  which  is  vested,  in  another,  and  which 
property  did  not  in  fact  or  law  belong  to  the  estate  being  administered. 
—Douglas  V.  Douglas,  22  Ida.  336,  125  Pac.  796. 

(2)  In  county  In  which  estate  has  not  bean  "devised." — ^Under  the 
Oregon  statute,  where  the  testator  had  not  "deyised"  any  real  property 
in  a  designated  county,  the  county  court  of  that  coimty  does  not  have 
Jurisdiction  of  the  estate,  and  has  no  power  to  appoint  an  administra- 
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tor;  and,  this  fact  being  apparent  from  an  inspection  of  the  record,  snch 
court  may  properly  set  aside  its  order  appointing  an  administrator. — 
Henkle  v.  Slate,  40  Or.  349,  68  Pac.  399,  400.  The  county  court,  em- 
powered to  admit  the  will  of  a  testator  to  probate,  being  authorized  to 
grant  administration  of  the  estate  of  an  intestate,  the  statute  prescrib- 
ing the  county  in  which  the  wiU  must  be  probated  necessarily  controls 
in  determining  the  particular  court  possessing  the  requisite  power  to 
grant  administration  of  the  estate  of  an  intestate.— Henkle  v.  Slate,  40 
Or.  349,  68  Pac.  399. 

(3)  Over  proceeds  of  llfe-inturane  policy. — ^A  probate  court  has  no 
Jurisdiction  over  a  contest  involving  the  proceeds  of  a  life-insurance 
policy,  made  payable,  by  its  terms,  to  the  widow  and  minor  children 
of  the  deceased. — ^Heydenfeldt  v.  Jacobs,  107  Cal.  373,  378,  40  Pac.  492. 
The  proceeds  of  the  two  mutual  benefit  certificates  standing  in  the 
name  of  a  testator  at  the  date  of  his  death  held  not  to  be  a  part  of 
his  estate  and  consequently  were  not  within  the  jurisdiction  of  the 
probate  court,  though  they  had  been  paid  over  to  the  administrator. 
Such  proceeds  can  be  disposed  of  only  in  accordance  with  the  by-laws, 
rules,  and  regulations  of  the  organizations  issuing  the  certificates, 
subject  to  change  by  the  beneficiary  in  certain  methods  therein  men- 
tioned. The  by-laws  provided  that  the  proceeds  should  go  only  to 
blood  relations  of  the  beneficiary.  Appellants  were  strangers  in  blood 
to  testator.  Respondents  were  his  heirs  at  law,  but  they  claimed 
that  the  proceeds,  though  no  part  of  the  estate,  should  be  distributed 
to  them  by  the  probate  court  as  the  heirs  of  decedent,  which  the 
appellate  court  held  that  court  had  no  jurisdiction  to  do.  Whether 
the  bequest  in  the  will  amounted  to  a  change  in  the  disposition  of  the 
proceeds  within  the  by-laws  of  the  organizations  was  not  decided. — 
Finn  V.  Walsh,  19  N.  D.  61,  64,  121  N.  W.  766. 

REFERENCES. 

Money  paid  on  an  Insurance  policy  is  not  an  asset  of  the  estate. — 
See  note  S  378,  head-line  1,  subd.  6,  post 

(4)  To  foreclose  mortgage. — ^A  probate  court  has  no  jurisdiction  to 
foreclose  a  mortgage  against  the  estate  of  a  decedent.  Such  a  matter 
is  one  purely  of  equitable  cognizance. — ^Willis  v.  Farley,  24  Cal.  490, 
499 :  Harp  v.  Calahan,  46  Cal.  222,  231. 

(5)  To  order  property  to  escheat  when. — In  Washington,  where  the 
estate  of  the  deceased  is  in  more  than  one  county,  he  having  died  out- 
side of  that  state,  the  probate  court  of  the  county  in  which  application 
is  first  made  for  letters  of  administration  has  exclusive  jurisdiction  of 
the  settlement  of  the  estate;  and  where  one  court  has  acquired  juris- 
diction of  the  estate,  another  court  of  that  state  is  not  authorized  to 
assume  jurisdiction  of  the  estate,  and  to  order  that  it  escheat  to  the 
sUte.— Territory  v.  Klee,  1  Wash.  183,  23  Pac.  417,  418. 
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(6)  Over  timber-culture  clalmant'e  claim. — The  county  court  of  Ore- 
gon does  not  have  Jurisdiction  of  a  timber-culture  claimant's  claim, 
where  such  claimant  died  before  performance,  by  him,  of  the  conditions 
precedent  to  obtaining  title  from  the  government,  because  there  was, 
at  such  time,  no  interest  which  could  be  deyised  or  which  would 
descend  or  pass  to  the  claimant's  heirs  or  personal  representatives; 
and  the  proceedings  of  the  court  in  assuming  jurisdiction  over  the 
claim  and  authorizing  its  sale  are  absolutely  void  for  want  of  jurisdic- 
tion of  the  subject-matter,  as  the  claim  at  that  time  belonged  to  the 
heirs  in  their  own  right— Haun  v.  Martin,  48  Or.  304,  86  Pac.  371,  378. 

(7)  To  appropriate  share  of  heir  or  devisee  to  payment  of  his  debts. — 
While  a  probate  court  has  power  to  pay  claims  against  the  estate,  and  to 
distribute  the  remainder  among  heirs  and  devisees,  or  to  direct  the 
administrator  to  do  so,  it  has  no  power  to  appropriate  the  share  of  an 
heir  or  of  a  devisee  to  the  payment  of  his  debts.  Hence  if  one  of  the 
devisees  is  confined  in  the  state  prison  for  a  term  less  than  life,  such 
devisee  is  not  dead  in  law,  although  his  civil  rights  in  some  matters 
are  suspended,  and  the  probate  court  has  no  power  to  appropriate 
his  share  of  an  estate  to  the  payment  of  his  debt,  although  such  debt 
is  In  judgment  The  probate  court  may  pay  the  debts  of  the  dead,  but 
not  of  the  living.— Estate  of  Nerac,  35  Cal.  392,  397,  95  Am.  Dec.  1011. 

(8)  Where  deceased  was  a  non*resldent. — The  probate  court  of  a 
county  in  Kansas  has  no  jurisdiction  over  the  estate  of  a  deceased, 
resident  of  that  state,  to  appoint  an  executor  or  administrator,  or  to 
prove  a  will,  unless  the  deceased  was,  at  the  time  of  his  death,  an 
inhabitant  or  a  resident  of  the  county  of  such  probate  court — ^Ewing  v. 
Mallison,  65  Kan.  480,  70  Pac.  369,  371.  Where  a  person  dies  intestate, 
who  was  not  a  resident  or  inhabitant  of  the  state  at  the  time  of  his 
death,  and  who  left  no  estate  within  the  state  to  be  administered,  a 
probate  court  of  such  state  has  no  jurisdiction  to  issue  letters  of 
administration  on  the  estate  of  such  intestate;  and  where  letters  are 
issued  under  such  circumstances,  the  act  of  the  court  in  doing  so 
is  utterly  null  and  void. — ^Mallory  v.  Burlington,  etc.,  R.  R.  Co.,  63  Kan. 
557,  36  Pac.  1059.  The  word  "resident"  as  used  in  the  statute  of  the 
state  of  Washington,  providing  that  wills  shall  be  proved  in  the. 
county  in  which  decedent  was  a  resident  at  the  time  of  his  death, 
means  a  strict  legal  residence  or  domicile  and  though  ordinarily  the 
domicile  of  the  husband  is  that  of  the  wife,  where  the  husband  has 
deserted  the  wife  she  may  acquire  a  domicile  or  residence  of  her  own, 
which  will  govern  In  the  matter  of  probate  proceedings  in  her  estate. — 
Buchholz  V.  Buchholz,  63  Wash.  213,  Ann.  Gas.  1912D,  395, 115  Pac.  88,  90. 

(9)  Of  body  of  deceased. — The  body  of  one  whose  estate  is  in  probate 
unquestionably  forms  no  part  of  the  property  of  that  estate.  The  indi* 
vidual  has  a  sufficient  proprietary  interest  In  his  body  after  his  death 
to  be  able  to  make  a  valid  and  binding  testamentary  disposition  of  the 
same.    The  court  in  probate,  and  the  personal  representatives,  acquire 
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Jurisdiction  from  the  last  testament  to  see  that  its  provisions  in  this 
regard,  as  in  all  others,  are  duly  executed;  but,  where  the  will  is 
silent,  the  court  in  probate  has  no  such  power.  In  such  a  case  neither 
the  court  in  probate  nor  the  personal  representative  has  any  right  to 
control  the  manner  of  disposition  of  the  remains,  nor  to  dictate  the 
place  of  interment  The  proper  expenses  of  such  disposition  may  well 
be  a  charge  against  the  estate,  but  the  duty  and  right  of  burial  are 
quite  different  things  from  auditing  or  paying  the  expenses  of  such 
buriaL—O'Donnell  y.  Slack*  123  Cal.  285,  288,  290,  43  L.  R.  A.  388,  66 
Pac.  906. 

REFERENCES. 

Injunctive  relief  as  to  cemetery  property,  burials,  or  removal  of 
remains.— See  note  3  L.  R.  A.  <N.  S.)  481-495. 

(10)  To  administer  a  living  person's  estate. — A  probate  court  has  no 
power  to  administer  upon  the  estate  of  a  living  person.  Such  admin- 
istration is  totally  void. — Stevenson  v.  Superior  Court,  62  Cal.  60,  64; 
Fay  V.  Coflta,  2  Cal.  App.  241,  83  Pac.  275;  Scott  v.  McNeal,  164  U.  S. 
34,  38  L.  Ed.  896,  14  Sup.  Ct.  1108.  A  court  has  power  to  right  an 
injury  done  in  an  effort  to  administer  upon  the  estate  of  a  living  person, 
and  may  declare  the  grant  of  administration  in  all  subsequent  proceed- 
ings in  such  case  void;  but  if  the  matter  is  a  probate  proceeding,  where 
the  administrator  was  served  with  a  citation  only  in  the  matter  of  the 
estate,  which  does  not  require  him  to  answer,  and  which  did  not 
notify  him  that  judgment  would  go  against  him  for  want  of  an  answer, 
the  court  exceeds  its  Jurisdiction  in  directing  the  administrator  to  pay 
to  the  owner  of  the  estate  a  designated  sum  of  money  and  costs,  and 
in  directing  its  clerk  to  issue  execution  for  that  sum.  Such  an  order 
will  be  annulled  and  vacated  on  a  writ  of  review. — Costa  v.  Superior 
Court,  137  Cal.  79,  82,  69  Pac.  840. 

REFERENCES. 

Ehcecutor  or  administrator  of  estate  of  a  living  person. — See  note 
30  Am.  Rep.  748-762.  Right  to  and  efPect  of  administration  on  the 
estate  of  a  person  presumed  to  be  dead. — See  notes  3  Am.  &  Eng.  Ann. 
jCas.  1126,  7  Am.  &  Eng.  Ann.  Cas.  881.  Power  to  administer  on  estate 
of  living  person. — See  note  §  378,  head-line  1,  subd.  1,  post. 

(11)  To  adjust  disputed  rights  generally. — The  probate  court  has  no 
Jurisdiction,  save  in  certain  excepted  instances,  to  determine  disputes 
between  heirs  or  representatives  of  the  deceased  and  third  persons. — 
Theller  v.  Such,  57  Cal.  447,  459;  In  re  Singleton's  Estate,  26  Nev.  106, 
64  Pac.  513.  It  has  no  Jurisdiction  of  an  action  brought  by  attorneys 
to  recover  on  a  contract  with  a  legatee  for  the  collection  of  legacies, 
although  the  controversy  concerns  a  fund  which  is  in  the  possession 
of  the  court,  acting  in  its  probate  capacity,  and  notwithstanding  the 
fact  that  such  court  has  power  to  distribute  the  fund  as  between  the 
parties.—In  re  Gorkow's  Estate,  28  Wash.  65,  68  Pac.  174,  175.    While 
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probate  courts  have  all  the  powers  of  a  court  of  equity  In  the  settlement 
of  estates,  the  conflicting  interests  of  heirs  or  lienors,  no  matter  what 
their  nature  or  origin,  can  only  be  determined  In  an  appropriate  pro- 
ceeding under  proper  pleadings. — Estate  of  Heeney,  3  Cal.  App.  648, 
86  Pac.  842,  844.  Probate  courts  are  without  jurisdiction  to  determine 
successive  claims  of  title  to  property  as  between  an  estate  and  a 
stranger.— Caron  v.  Old  Reliable  Gold  Mln.  Co.,  21  N.  M.  211,  78  Pac.  63. 
Under  Its  probate  jurisdiction,  the  court  can  not  bring  before  It 
strangers  to  the  estate  for  the  purpose  of  adjusting  their  claims  to 
property  held  by  the  executrix  or  administrator,  or  for  the  purpose  of 
determining  their  rights  to  the  proceeds  of  a  sale  derived  under  those 
for  whose  benefit  the  sale  was  ordered. — Curtis  v.  Schell,  129  Cal.  208, 
221,  79  Am.  St.  Rep.  107,  61  Pac.  961.  A  probate  court  has  no  power  to 
enforce  the  payment  of  a  debt  by  commitment  as  for  a  contempt — ^In  re 
Wolford,  10  Kan.  App.  283,  62  Pac.  731.  It  has  no  jurisdiction  to 
determine  the  right  to  real  estate  as  between  the  administrator  and  the 
decedent's  husband,  who  asserts  an  adverse  claim. — Stewart  v.  Lohr, 
1  Wash.  341,  22  Am.  St.  Rep.  160,  26  Pac.  467.  It  has  no  power  to 
strike  from  the  inventory  property  listed  by  the  administrator,  where 
there  is  a  dispute  between  him  and  another  as  to  the  possession  thereof. 
—In  re  Bolander's  Estate,  38  Or.  490,  63  Pac.  689,  690.  When  the  fact 
of  the  conveyance  of  the  share  of  an  heir,  devisee,  or  legatee  in  an 
estate  is  in  dispute,  the  provisions  of  section  1678,  Code  of  Civil  Pro- 
cedure of  the  state  of  California,  do  not  apply  and  the  determination 
of  such  validity  is  not  a  matter  within  the  probate  jurisdiction  of  the 
superior  court. — Estate  of  Howe,  161  Cal.  162,  118  Pac.  616. 

(12)  To  try  title. — The  probate  court  is  without  jurisdiction  to  try 
title  to  property  as  between  the  representatives  of  an  estate  and 
strangers  thereto.— Stewart  v.  Lohr,  1  Wash.  341,  22  Am.  St  Rep.  150, 
25  Pac.  457;  In  re  Wolford,  10  Kan.  App.  283,  62  Pac.  731;  In  re  Bolan- 
der's  Estate,  38  Or.  490,  63  Pac.  689;  F&lke  v.  Terry,  32  Colo.  85;  75 
Pac.  426,  427.  When  a  probate  court  orders  a  sale  of  the  land  of  a 
third  person  to  pay  the  debts  of  a  decedent,  such  order  is  void  for 
want  of  jurisdiction  over  the  property.  As  such  court  has  no  power 
to  sell  the  lands  of  another,  and  no  power  to  pass  upon  the  question  of 
title,  the  order  is  void,  and  would  be  void  although  the  real  owners  of 
the  property  were  parties  to  the  proceeding,  and  therein  contested  the 
question  of  title.  A  probate  court  has  no  jurisdiction  to  try  such  an 
issue. — Gjerstadengen  v.  Van  Duzen,  7  N.  D.  612,  66  Am,  St  Rep.  679,  76 
N.  W.  233.  A  foreign  executor,  who  comes  Into  another  state  to  reside, 
and  who  brings  with  him  property  belonging  to  the  estate,  can  not 
be  made  liable  in  the  latter  state,  upon  the  suit  of  a  local  creditor  of 
the  testator,  to  the  extent  of  the  property  brought  therein,  but  may 
be  to  the  extent  of  the  property  already  there.  The  courts  of  a  state, 
other  than  that  of  the  domiciliary  jurisdiction,  have  no  power  to  try 
the  tlUe  of  real  estate  situate  in  the  latter  state,  where  the  action  is  one 
between  legatees  under  a  wiU,  and  a  foreign  executrix,  who  Is  charged 
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with  a  conyersion  of  the  personal  assets  of  the  estate,  In  fraud  of  the 
rights  of  the  heirs;  and  the  action  of  the  court  in  trying  and  adjudi- 
cating the  title  of  real  estate  situate  in  another  state  can  not  be  up- 
held.— Falke  v.  Terry,  32  Colo.  85,  76  Pac.  425,  427.  A  court,  while 
sitting  as  a  court  of  probate,  has  no  other  powers  than  those  given  to 
it  by  the  statute,  and  such  incidental  powers  as  pertain  to  it  for  the 
purpose  of  enabling  it  to  exercise  the  Jurisdiction  which  is  conferred 
upon  it  It  has  no  power  to  determine  disputes  between  heirs  or 
devisees  and  strangers  as  to  the  title  to  property. — Smith  v.  Wester- 
field,  88  Cal.  874,  378,  26  Pac.  206;  In  re  Haas,  97  Cal.  232,  284,  31  Pac. 
893.  The  county  court  in  the  state  of  Oregon  has  no  power  or  authority 
to  determine  a  dispute  between  an  administrator  and  a  third  person, 
concerning  the  title  to  property,  but  such  question  must  be  tried  In  a 
court  of  ordinary  Jurisdiction. — Harrington  y.  Jones,  53  Or.  237,  99 
Pac.  986. 

(13)  To  enforce  a  trust. — ^There  are  many  proceedings  which  relate 
to  the  estates  of  deceased  persons  of  which  the  probate  courts  have 
no  Jurisdiction.  They  have  no  jurisdiction  to  enforce  a  trust  by  com- 
pelling an  administrator  to  convey  property  by  ^im  held  in  trust,  and 
to  render  an  account  of  the  money  received  by  him  from  the  property. 
Such  an  action  is  within  the  domain  of  equity. — Haverstick  v.  Trudel, 
51  Cal.  431,  484. 

(14)  In  what  matters  of  guardianship. — ^The  determination  of  the 
question  of  title  to  property  is  one  of  the  many  matters  relating  to  the 
estates  of  deceased  persons  of  which  the  probate  court  has  no  juris- 
diction; and  if  an  executor,  upon  the  settlement  of  his  annual  account, 
alleges  that  property,  which  a  legatee  under  the  will  claims  to  belong 
to  the  estate,  is  the  property  of  his  ward,  and  that  he  holds  it  as  her 
guardian,  and  that  he  had  returned  it  to  the  court  in  his  inventory 
and  appraisement  of  the  estate  of  the  ward,  and  had  objected  to  the 
Jurisdiction  of  the  probate  court  to  hear  and  determine  the  question, 
an  issue  is  thereby  raised  as  to  the  legal  title  to  the  property,  which 
the  probate  court  has  no  jurisdiction  to  hear  and  determine. — Estate  of 
Haas,  97  Cal.  232,  234,  31  Pac.  893.  The  probate  court  has  no  Juris- 
diction, in  settling  the  accounts  of  the  guardian,  to  render  judgment 
against  the  ward  for  advances  made  by  the  guardian  after  the  ward 
attains  his  majority.  When  the  guardian  assumes  his  olfice,  he  con- 
tracts not  only  to  manage  the  estate  according  to  law,  and  for  the  best 
interests  of  the  ward,  but  also  that  at  the  termination  of  his  trust  he 
will  account  for  the  property,  estate,  and  moneys  of  the  ward  in  his 
hands,  and  to  pay  over  and  deliver  such  as  remains  to  the  person 
entitled  thereto.  This  is  the  account  which  the  probate  court  has 
jurisdiction  to  determine.  No  jurisdiction  is  given  to  ascertain  a 
balance  against  a  former  ward,  except  as  that  will  tend  to  show  what 
the  guardian  must  pay  or  deliver  to  his  former  ward.  It  is  in  the 
nature  of  a  proceeding  in  rem,  and  the  estate  is  the  res.  and,  after 
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majority,  the  only  matter  ot  which  the  court  has  jurisdiction. — ^Estate 
of  Klncald,  120  Cal.  203,  62  Pac.  492,  493.  An  order  of  the  probate 
court,  In  a  guardianship  proceeding,  made  without  authority  of  the 
statute,  is  void.— Andrus  y.  Blazzard,  23  Utah  233,  64  L.  R.  A.  364,  63 
Pac.  888,  891.'  In  Kansas,  ample  authority  is  vested  In  the  probate 
court  to  make  all  proper  and  just  orders  in  respect  to  the  estates  of 
lunatics,  and,  in  the  absence  of  special  reasons  therefor,  the  district 
court  should  not  be  called  on  to  interfere.  A  court  of  general  chancery 
is  not,  perhaps,  entirely  devested  of  jurisdiction  in  cases  of  guardian- 
ship by  the  creation  of  a  statutory  court  for  the  control  of  the  ward's 
property,  but  such  jurisdiction  as  it  has  is  reserved  to  it  In  extraordi- 
nary cases  and  for  special  reasons;  and,  in  accordance  with  this 
principle,  it  has  been  held  that,  where  a  decedent's  estate  is  still 
unsettled,  the  administrators  still  acting,  and  no  special  reason  shown 
why  the  jurisdiction  of  the  probate  court  should  not  be  Invoked,  the 
district  court  will  not  make  orders  alTecting  the  administration  of  the 
estate.  Hence,  the  district  court  does  not  have  jurisdiction  to  enter- 
tain an  action  to  subject  funds  in  the  hands  of  a  guardian  of  an  Insane 
person  to  the  payment  of  the  latter's  debts,  when  the  creditor  does 
not  have  a  Hen  on  such  funds,  and  there  exists  no  special  or  extra- 
ordinary reason  preventing  the  probate  court  from  making  the  desired 
order  if  it  be  a  proper  and  just  one  to  make. — ^Hill  Inv.  Co.  v.  Honeywell, 
66  Kan.  349,  69  Pac.  384.  The  superior  court,  sitting  in  probate,  has 
no  jurisdiction  to  appoint  a  guardian  ad  litem  for  an  alleged  insane 
person  who  has  not  been  a  party  to  the  action. — ^Boyd  v.  Dodson,  66 
Cal.  360,  5  Pac.  617. 

(15)  Contempt. — The  judges  of  the  probate  courts,  as  well  as  other 
courts,  have  jurisdiction  over  matters  of  contempt,  but  it  must  be 
exercised  in  accordance  With  the  provisions  of  the  statute;  when  the 
contempt  is  not  committed  in  the  Imipedlate  view  and  presence  of  the 
court,  or  judge,  no  jurisdiction  is  acquired  by  any  court,  whether  dis- 
trict, probate,  or  justice's,  until  the  afiEidavit  required  by  the  statute 
is  presented. — ^Harkness  v.  Hyde,  31  Ida.  784,  176  Pac.  885. 

15.  Collateral  attack. — The  orders  and  judgments  of  probate  courts 
in  regard  to  probate  matters  can  not  be  collaterally  attacked,  except 
for  want  of  jurisdiction  in  the  court  The  remedy  of  one  aggrieved 
thereby  is  by  a  proper  motion  in  the  court,  or  by  appeal. — Dennis  v. 
Winter,  63  Cal.  16,  18;  Clark  v.  Rossler,  10  Ida.  348,  3  Ann.  Gas,  231,  78 
Pac.  358;  Dungan  v.  Superior  Court,  149  Cal.  98,  117  Am.  8t  Rep.  119, 
84  Pac.  767;  Symes  v.  People,  17  Colo.  App.  466,  69  Pac.  312,  313.  Even 
the  determination  of  the  court  that  it  has  jurisdiction  must  be  made 
from  evidence  produced  before  it,  and  such  determination  is  valid  until 
set  aside  in  some  proper  manner,  notwithstanding  the  court  was  mis- 
taken in  its  view  of  the  evidence,  or  that  other  evidence  could  have 
been  produced  which  would  have  required  a  different  determination. 
The  court's  judgment  that  it  has  jurisdiction  can  not  be  collaterally 
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atucked.— Estate  of  Ortfflth,  84  Cal.  107,  110,  28  Pac.  528,  24  Pac.  381; 
Dungan  y.  Superior  Court,  149  Cal.  98,  117  Am.  8t.  Rep.  119,  84  Pac 
767,  769.  A  decree  of  a  probate  court  can  not  be  collaterally  attacked 
for  want  of  jurisdiction,  unless  the  same  appears  on  the  face  of  the 
proceedings,  or  because  of  any  error  or  irregularity;  but  the  decree, 
if  not  totally  void,  is  conclusive  on  collateral  attack  so  long  as  it 
remains  in  force.  "If  it  be  found  that  the  tribunal  is  one  competent 
to  decide  whether  the  facts  in  any  given  matter  confer  jurisdiction,  it 
follows  with  inexorable  necessity  that  if  it  decides  that  it  has  jurisdic- 
tion,  then  its  judgments,  within  the  scope  of  the  subject-matter  over 
which  its  authority  extends,  in  proceedings  following  the  lawful  allega- 
tion of  circumstances  requiring  the  exercise  of  its  power,  are  conclusive 
against  all  the  world,  unless  reversed  or  avoided  for  error  or  fraud  in 
a  direct  proceeding.  It  matters  not  how  erroneous  the  judgment 
Being  a  judgment,  it  is  the  law  of  that  case,  pronounced  by  a  tribunal 
created  for  that  purpose.  To  allow  such  judgment  to  be  questioned  or 
ignored  collaterally  would  be  to  ignore  practically,  and  logically  to 
destroy,  the  court.  And  it  is  not  necessary  that  the  facts  and  circum- 
stances upon  which  the  jurisdiction  depends  shall  appear  upon  the 
ta.ce  of  their  proceedings,  because,  being  competent  to  decide,  .and 
having  decided,  that  such  facts  exist,  by  assuming  the  jurisdiction,  this 
matter  is  adjudicated,  and  can  not  be  collaterally  questioned." —  Leth- 
bridge  v.  Lauder,  13  Wyo.  9,  76  Pac.  682,  686,  quoting  from  1  Woemer 
on  Law  of  Administration,  S  145.  Where  the  want  of  jurisdiction 
appears  on  the  face  of  the  record  a  decree  of  the  county  court  ordering 
a  sale  of  decedent's  real  estate  is  void  and  can  be  attacked  either 
directly  or  collaterally;  but  if  the  jurisdictional  infirmity  could  be 
discovered  only  by  evidence  aliunde  the  record,  then  the  decree  was  not 
void  but  voidable  and  was  good  until  set  aside  by  direct  attack. — Pin- 
nacle Gold  Mining  Co.  v.  Popst,  54  Colo.  451,  131  Pac.  417.  Where  the 
probate  court  has  jurisdiction  of  both  the  parties  in  interest  and  the 
eubject-matter,  though  what  the  court  does  may  be  erroneous,  it  is 
not  void  and  is  not  subject  to  collateral  attack. — Kurtz  v.  Ogden  Canyon 
Sanitarium  Co.,  37  Utah  318,  108  Pac.  18.  The  judgments  and  orders 
of  the  county  courts  of  the  state  of  Oregon  sitting  in  probate  can  not 
be  collaterally  impeached  except  where  the  want  of  jurisdiction  affirma- 
tively appears  upon  the  face  of  the  record. — Smith  v.  Whiting,  55  Or. 
393,  106  Pac.  793.  When  an  application  is  presented  to  the  probate' 
court  for  the  appointment  of  an  administrator  of  a  survivi.T  partner- 
ship and  the  court  finds  the  existence  of  the  facts  authorizing  it  to 
exercise  jurisdiction,  the  action  of  the  court  in  making  the  appointment 
is  not  subject  to  collateral  attack. — Parnell  v.  Thompson,  Thompson  v. 
Pamell,  81  Kan.  119,  83  L.  R.  A.  (N.  S.)  658, 105  Pac.  502.  If  the  statute 
governing  the  publication  of  citation  to  heirs  has  been  fully  complied 
with  and  the  court  has  once  acquired  jurisdiction  of  the  proceedings, 
begun  by  the  filing  of  an  application  for  leave  to  sell  real  estate  by  an 
executor,  an  order  of  sale  thereafter  prematurely  made  renders  the 
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Bale  following  not  void,  but  merely  voidable;  it  is  therefore  not  subject 
to  collateral  attack. — Stadelman  v.  Miner,  83  Or.  848,  165  Pac.  708,  163 
Pac.  685,  983.  An  answer  which  challenged  the  action  of  the 
probate  court  of  another  state  in  appointing  an  administrator  of 
the  estate  of  a  decedent,  a  resident  of  that  state  at  his  death  on  the 
ground  that  the  decedent  did  not  possess  any  real  or  personal  property 
at  the  time  of  death,  was  a  collateral  attack  and  it  was  not  error  to 
sustain  a  demurrer,  thereto. — Chicago  R.  I.  &  P.  Ry.  Co.  y.  Forrester 
(Okla.),  177  Pac.  693,  594.  The  approval  of  a  conveyance  of  a  full- 
blood  Indian  heir,  such  approval  having  been  made  by  a  county  court 
not  having  jurisdiction  of  the  settlement  of  the  estate  of  a  deceased 
allottee,  is  unauthorized  and  void,  and  may  be  collaterally  attacked. — 
Groom  v.  Dyer  (Okla.),  179  Pac.  12.  Where  the  judgment  of  a  court 
probating  a  will,  closing  the  estate,  and  discharging  the  executor,  is 
regular  and  valid  upon  its  face,  it  is  not  subject  to  a  collateral  attack, 
such  as  was  made  in  this  case. — Lucas  v.  Lucas  (Okla.),  163  Pac.  943. 
Orders  and  judgments  procured  by  fraud  are  void  and  subject  to  col- 
lateral attack.— Winters  v.  Oklahoma  P.  C.  Co.  (Okla.),  164  Pac.  965. 
If  a  want  of  jurisdiction  to  enter  the  particular  order  or  judgment  is 
affirmatively  shown  by  the  record  proper  upon  which  that  order  or 
judgment  is  based,  such  order  or  judgment  is  void  and  subject  to 
collateral  attack.— Winters  v.  Oklahoma  P.  C.  Co.  (Okla.),  164  Pac.  965. 
An  order  issued  by  a  probate  court,  though  irregular  and  not  in  the 
ordinary  form,  Is  valid  as  against  a  collateral  attack,  if  its  language  is 
sufficient  to  clearly  indicate  its  purpose  and  to  denote  its  character. — 
Lowery  v.  Parton  (Okla.),  165  Pac.  164.  The  judgment  of  the  county 
court  attempting  to  decree  a  partition  of  restricted  Indian  lands  is 
void,  and  may  be  attacked  collaterally,  notwithstanding  the  fact  that 
the  records  of  the  partition  proceedings  do  not  disclose  that  such  lands 
are  restricted. — Lewis  v.  Gillard,  Gardner  v.  Lewis  (Okla.),  173  Pac. 
1136. 

16.  Jurisdiction  In  equity. 

(1)  In  general. — ^A  proceeding  in  the  county  court,  sitting  in  probate. 
Is  substantially  a  suit  in  equity. — ^Luse  v.  Webster,  74  Or.  489,  494,  146 
Pac.  1063.  The  proof  of  wills  is  classed  as  an  equity  proceeding. — 
Stevens  v.  Myers,  62  Or.  372,  413,  121  Pac.  434,  126  Pac.  29.  The  state 
as  parens  patriae  exercises,  by  equitable  proceedings,  a  general  super- 
vision over  all  minors  neglected  by  their  parents,  and  is  theoretically 
their  guardian.— Ex  parte  Bowers,  Bowers  v.  Grant,  78  Or.  390,  153 
Pac.  412.  Where  a  man  and  his  wife  have  been  divorced,  and  she 
sues  in  equity  to  recover  her  interest  In  community  property;  where 
the  husband  is  dead  and  other  parties  intervene,  setting  up  their 
claims  to  such  property;  such  court  of  equity,  having  acquired  juris- 
diction, will  retain  it  to  the  end  that  complete  justice  may  be  done. — 
Johnson  v.  Garner  (Nev.),  233  Fed.  756,  766.  A  party  can  not,  as  a 
matter  of  right,  demand  a  jury  trial  when  the  district  court  enter- 
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tains  an  equitable  reTiew  of  an  administration  had  in  the  probate  court 
— Chapman  y.  Kennett,  94  Kan.  685, 146  Pac  1158. 

(2)  Exists  when.— When  there  are  peculiar  circumstances  ot  embar- 
rassment to  the  administration  of  an  estate,  and  when  the  assuming  of 
Jurisdiction  would  prevent  great  delay*  expense,  inconvenience,  or 
waste,  and  thus  conclude  by  one  action  and  decree  a  protracted  and 
vexatious  litigation,  a  court,  in  the  exercise  of  its  equitable  powers, 
may  take  jurisdiction  of  the  settlement  of  such  estate. — Deck  v.  Gerke, 
12  Cal.  433,  437,  73  Am.  Dec  555.  The  lurisdictlon  of  the  probate  court 
is  limited  to  those  matters  over  which  the  statute  directs  it  to  exercise 
Jurisdiction. — Bush  v.  Lindsey,  44  Cal.  121,  126.  Hence,  where  Juris- 
diction is  not  conferred  upon  the  probate  court  by  statute,  a  court  of 
equity  has  Jurisdiction  of  actions  against  the  administrator  of  an 
administrator  to  settle  the  account  of  his  intestate  with  the  estate  of 
which  he  was  the  administrator. — Bush  v.  Lindsey,  44  Cal.  121,  124.  A 
court  of  equity  has  Jurisdiction  to  enforce  a  trust,  by  compelling  the 
administrator  to  convey  property,  held  by  him  in  trust,  to  the  heirs 
of  the  intestate,  and  to  order  him  to  account  for  money  received  by 
him  for  the  property. — Haverstick  v.  Trudel,  61  Cal.  431,  433.  And  the 
rights  of  representatives  or  successors  of  several  partners  can  be  deter- 
mined only  in  a  court  of  equity. — Theller  v.  Such,  57  Cal.  447.  The 
Jurisdiction  vested  in  the  old  probate  courts  did  not  devest  the  old 
district  courts  of  their  general  Jurisdiction  as  courts  of  chancery  over 
actions  for  a  settlement  of  affairs  of  a  partnership. — Griggs  v.  Clark, 
23  Cal.  427,  429.  If  a  guardian  dies,  without  settlement  of  his  guardian- 
ship in  a  probate  court,  his  executors  have  no  authority  to  present  his 
final  account  to  the  probate  court  for  settlement  for  charges  made 
by  him  against  the  ward,  either  during  or  after  his  nonage;  and  the 
court  has  no  authority  to  receive  or  in  any  way  to  act  upon  it.  This 
settlement  can  only  be  had  in  a  court  of  equity,  by  a  proceeding  against 
the  executors  of  the  deceased  guardian  and  the  necessary  parties. — 
Estate  of  AUgier,  65  Cal.  228,  3  Pac.  849,  850.  In  Oklahoma  the  appoint- 
ment of  a  receiver  is  the  exercise  of  chancery  power,  and  such  power 
can  not  be  conferred  upon  or  exercised  by  the  probate  courts. — Garrett 
V.  London,  etc..  Fire  &  Ins.  Co.,  16  Okla.  222,  81  Pac.  421.  If  property 
be  omitted  from  an  administrator's  account,  or  be  subsequently  dis- 
covered, a  court  of  equity  may  exercise  its  jurisdiction  in  the  premises, 
and  take  such  action  as  justice  to  the  heirs  of  the  deceased  or  to  the 
creditors  of  the  estate  may  require,  even  if  the  probate  court  might, 
in  such  case,  open  its  decree  and  administer  upon  the  omitted  property; 
a  fraudulent  concealment  of  property,  or  a  fraudulent  disposition  of  it, 
is  a  general  and  always  existing  ground  for  the  interposition  of  equity. 
—Pickens  v.  Merriam  (Cal.),  242  Fed.  363,  370,  166  C.  C.  A.  139.  Where 
an  Indian  mistakenly  believed  that  he  owned  only  a  one-half  interest 
in  certain  land,  and  executed  a  deed  with  the  intention  of  conveying 
such  one-half  interest,  which  deed,  however,  conveyed  the  entire  estate, 
the  grantor  is  entitled  to  relief  in  equity,  by  way  of  reformation  of 
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the  deed,  eo  that  it  will  convey  only  a  one-half  interest. — ^Barnett  y. 
Kunkle  (Okla.)»  256  Fed.  644.  In  a  case  where  the  executor  or  admin- 
istrator neglects  or  refuses  to  proceed  to  reduce  a  partnership  interest 
of  the  deceased  into  assets  of  the  estate,  the  heir  may,  by  a  resort  to 
equity,  have  it  so  reduced  and  included  in  such  assets,  the  suit  being 
in  aid  of  administration  only. — Hadley  v.  Hadley,  73  Or.  179, 144  Pac.  80. 
A  court  of  equity,  rather  than  of  law,  is  properly  invoked  to  uncover 
the  fraud  underlying  matters  of  a  bank's  business  shown  as  regular 
on  the  books  of  the  institution. — Sargent  v.  American  B  &  T.  Co.,  80 
Or.  16,  164  Pac.  769,  763,  156  Pac.  431.  Courts  of  equity  have  Jurlsdio^ 
tion  over  all  trusts  to  compel  an  accounting,  and  this  Jurisdiction  may 
be  invoked  wherever  any  confidential  or  fiduciary  relation  exists,  in 
case  a  duty  arising  out  of  it  rests  upon  one  of  the  persons  concerned 
in  favor  of  the  others. — Campbell's  Automatic  S.  O.  B.  Co.  v.  Hammer, 
78  Or.  612,  153  Pac.  475.  Where  a  separation  agreement  has  been 
fully  executed,  and  one  of  the  parties  to  it  is  dead  and  the  other  is 
making  unwarranted  claims  in  probate  upon  the  estate  of  the  deceased, 
and  his  representative  interposes  the  separation  agreement  as  a  de- 
fense by  way  of  estoppel  to  those  claims,  the  probate  court  has  equitable 
jurisdiction  for  the  purpose  of  passing  upon  the  validity  and  effect  of 
such  agreement— In  re  Toell's  Estate,  164  Cal.  540,  129  Pac.  999.  The 
rendition  of  a  deficiency  Judgment  in  proceedings  to  foreclose  a  deed 
of  trust  is  not  enough  to  start  the  statute  of  limitations  in  favor  of  the 
heir  of  one,  since  deceased,  who  had  bound  himself  to  pay  any  such 
deficiency;  the  remedy  against  such  heir  is  in  equity  only. — Sullivan 
V.  Ellis  (Colo.),  219  Fed.  694,  135  C.  C.  A.  366.  A  court  of  equity  has 
jurisdiction  to  correct  mistakes  in  a  trust  deed  voluntarily  made  and 
testamentary  in  character,  when  the  mistake  is  apparent  on  the  face 
of  the  instrument  or  may  be  made  out  by  a  due  construction  of  its 
terms. — ^Bertelmann  v.  Cockett,  24  Haw.  230,  238.  A  court  of  equity 
has  Jurisdiction  to  correct  mistakes  in  a  will  when  the  mistake  is 
apparent  on  the  face  of  the  will  or  may  be  made  out  by  a  due  construc- 
tion of  its  terms;  but  the  mistake  must  be  apparent  on  the  face  of  the 
will;  otherwise,  there  can  be  no  relief,  for  parol  evidence,  or  evidence 
dehors  the  will  is  not  admissible  to  contradict,  vary,  or  control  the 
words  of  the  will,  although  it  is  in  certain  cases  admissible  to  explain 
the  meaning  of  the  words  which  the  testator  has  used. — Bertelmann 
V.  Cockett,  24  Haw.  230,  236.  Courts  of  equity  possess  a  continuing 
jurisdiction  over  the  custody  of  children  and  an  inherent  power  to 
amend,  modify,  or  annul  orders  of  custody  which,  in  their  nature,  are 
but  temporary,  as  the  welfare  of  such  children,  under  changing  condi- 
tions, may  demand.— Stewart  v.  Stewart,  32  Ida.  180,  l80  Pac.  165. 

(3)  Does  not  exist  when. — ^In  California,  it  seems  that  no  indepen- 
dent suit  in  equity  lies  to  construe  a  will. — Toland  v.  Earl,  129  Cal.  148, 
151,  79  Am.  St.  Rep.  100,  61  Pac.  914;  but  see  Slddall  v.  Harrison,  73  CaL 
560,  15  Pac.  130;  Williams  v.  Williams,  73  Cal.  99,  14  Pac.  394;  Rosen- 
berg V.  Frank,  58  Cal.  387.    Nor  can  a  suit  in  equity  be  maintained 


526  PROBATE  LAW  AND  PBACTIGB. 

for  the  purpose  of  determining  heirBhlp,  pending  proceedings  In  pro- 
bate for  the  settlement  of  an  estate,  where  no  special  reasons  are 
given  why  such  a  matter  should  be  determined  prior  to  the  final  decree 
of  distribution  in  a  probate  proceeding. — Siddall  v.  Harrison,  73  Cal. 
660,  562,  16  Pac.  130.  A  proceeding  to  set  aside  administration  of  the. 
estate  of  a  living  person  is  a  probate  proceeding,  and  can  not  be  treated 
as  a  suit  in  equity,  especially  where  the  administrator  was  not  served 
with  summons,  but  with  a  citation,  which  did  not  require  him  to  answer, 
and  which  did  not  notify  him  that,  in  case  of  failure  to  do  so,  judgment 
would  go  against  him.— Costa  v.  Superior  Court,  137  Cal.  79,  82,  69  Pac. 
840.  In  the  absence  of  fraud,  a  court  of  equity  has  no  power  to  review 
the  orders  of  a  probate  court — Dougherty  y.  Bartlett,  100  Cal.  496,  499, 
36  Pac.  431.  A  court  of  equity  is  not  a  proper  forum  in  which  to  set 
aside  a  probate  decree  obtained  by  fraud,  and  without  notice  to  the 
party  against  whom  it  was  rendered. — Baker  v.  O'Riordan,  66  Cal.  368, 
371,  4  Pac.  232;  Sanford  v.  Head,  6  Cal.  297.  A  probate  court  in  Kansas 
has  no  equitable  jurisdiction,  and  a  district  court  in  that  state,  on  the 
trial  of  an  appeal  de  novo  from  a  probate  court,  has  such  powers  and 
jurisdiction  only  as  had  the  court  from  which  the  appeal  was  taken. — 
Ross  V.  Woollard,  76  Kan.  383,  89  Pac.  680.  A  court  of  equity  has  no 
jurisdiction  to  determine  the  existence  of  a  claim  against  the  estate 
of  a  decedent  who  died  intestate,  but  it  will  assume  jurisdiction,  in  aid 
of  law  and  as  supplementary  thereto,  to  bring  into  administration,  to 
pay  debts  established  in  course  of  administration,  property  in  equity 
belonging  to  such  estate,  but  held  by  a  third  person  through  a  fraudu- 
lent conveyance  made  by  such  intestate. — ^Johnson  v.  Rutherford,  28 
N.  D.  87,  101,  147  N.  W.  390.  A  court  of  equity,  as  such,  has  no  power 
to  determine  the  validity  of  a  will,  alleged  to  have  been  obtained  by 
fraud;  nor  to  set  aside  its  probate  on  that  ground;  a  special  tribunal, 
the  superior  court,  with  general  jurisdiction,  both  legal  and  equitable, 
has  been  intrusted  with  such  power. — In  re  Hoscheid's  Estate,  78 
Wash.  309,  322,  139  Pac.  61.  A  bill  in  equity  is  demurrable  if  it  does 
not  show  that  the  complainant  has  an  interest  in  the  subject-matter  of 
the  suit;  the  next  of  kin  of  a  living  person  has  no  estate  or  interest 
at  law  or  in  equity  in  the  property  of  that  person;  nemo  est  haeres 
viventis. — Kalanianaole  v.  Liliuokalani,  28  Haw.  467,  468.  A  court  of 
equity  has  no  jurisdiction  to  construe  a  will  where  the  claims  of  the 
parties  are  of  a  strictly  legal  character  and  no  trust  is  involved:  nor, 
in  the  absence  of  statute,  have  probate  courts  such  jurisdiction  except 
to  such  incidental  extent  as  may  be  necessary  in  the  exercise  of  their 
general  jurisdiction  over  the  ordinary  administration  of  estates. — 
Estate  of  Kaiena,  24  Haw.  148, 160. 

(4)  Where  same  court  has  Jurisdiction  In  equity  and  In  matters  of 
probate. — In  California,  where  the  same  superior  court  has  jurisdiction 
both  in  equity  and  In  matters  of  probate,  and  the  jurisdiction  of  the 
court  as  to  matters  of  accounting  between  the  estate  of  a  deceased 
administrator  and  his  successor  is  admitted,  a  court  can  administer  full 
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and  entire  relief  according  to  the  principlee  of  equity,  and  also  in 
accordance  with  the  statutes  which  exist  with  reference  to  the  matters 
of  probate  or  any  others  within  the  court's  Jurisdiction.  Hence,  it 'may, 
as  a  court  of  equity,  determine  the  amount  due  the  attorney  of  the 
deceased  administrator,  and  may  withhold  for  future  determination, 
by  the  probate  court,  the  question  as  to  the  amount  of  commissions 
due  to  the  deceased  administrator  upon  final  settlement  of  the  estate. — 
Pennie  v.  Roach,  94  Cal.  615,  521,  29  Pac.  956,  30  Pac.  106.  While  it  is 
true  that  the  probate  and  equity  Jurisdictions  of  the  superior  court  are 
separate  and  distinct,  that  the  former  furnishes  a  method  of  adminis- 
tering the  affairs  of  a  decedent,  and  that  when  final  distribution  has 
been  had  its  Jurisdiction  Is  exhausted,  yet  it  is  the  peculiar  province 
of  a  court  of  equity  to  appoint  and  control  trustees  for  the  management 
of  trust  estates,  and,  under  our  system,  the  same  tribunal  exercises 
equity  and  probate  Jurisdiction.  Hence,  If  an  objection  to  the  Juris- 
diction of  a  probate  court  is  raised  for  the  first  time  in  the  appellate 
court,  such  objection  is  held  to  have  been  waived  by  the  appearance 
of  the  defendant  without  objection  to  the  form  of  the  petition  filed  in 
probate,  asking  for  the  acconnts  and  removal  of  the  trustees,  etc.  The 
petition,  under  such  circumstances,  is  to  be  regarded  as  a  bill  in  equity 
addressed  to  the  equitable  powers  of  the  superior  court,  and  the  form 
of  its  title  is  immaterial. — ^Estate  of  Thompson,  101  Cal.  349,  354,  35 
Pac.  991,  36  Pac.  98,  508.  The  superior  court  of  California,  sitting  as  a 
court  of  probate,  assumes  a  special  and  limited  Jurisdiction  under 
statutory  procedure,  and,  although  guided  by  principles  of  equity  in  the 
exercise  of  that  jurisdiction,  does  not  exercise  its  general  Jurisdiction 
in  equity,  but  is  limited  to  matters  in  probate,  and,  in  the  adminis- 
tration of  the  estates  of  decedents,  to  the  objects  of  such  administra- 
tion. These  objects  are  the  temporary  preservation  and  protection  of 
the  estate  of  the  deceased,  the  satisfaction  or  payment  of  such  debts 
and  claims  as  are  charges  or  liens  upon  it,  and  the  distribution  of  the 
residue  to  those  who  are  entitled  thereto.  Incidentally,  the  expenses 
incurred  in  the  administration,  and  the  temporary  provision  for  the 
support  of  the  family,  including  a  homestead  where  proper,  are  to  be 
taken  from  the  estate.  This  provision,  however,  is.  In  reality,  a  dis- 
tribution of  a  portion  of  the  estate  to  those  who,  by  virtue  of  the 
statute,  are  entitled  thereto.  If  it  is  necessary  or  proper  to  appeal  to 
a  court  of  chancery,  the  probate  court  is  such  a  court,  at  least  so  far  as 
matters  in  probate  are  concerned;  but,  while  probate  courts  have  dll 
the  powers  ot  a  court  of  equity  in  the  settlement  of  estates,  yet  con- 
flicting interests  must  be  determined  by  appropriate  proceedings,  under 
proper  pleadings,  even  in  that  court — ^Estate  of  Heeney,  3  Cal.  App. 
648,  86  Pac.  842,  844;  Curtis  v.  Schell,  129  Cal.  208,  220,  79  Am.  8t.  Rep. 
107,  61  Pac.  951;  Toland  v.  Earl,  129  Cal.  148,  153,  79  Am.  St.  Rep.  100, 
61  Pac.  914.  Wherever  it  appears  that  there  is  a  want  of  Jurisdiction 
in  the  proceeding  for  the  administration  of  the  estate,  the  Jurisdiction 
of  a  court  of  equity  may  properly  be  invoked  and  exercised,  as  where 
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it  becomes  necessary  to  determine  the  rights  of  strangers  to  the 
estate,  or  to  bring  them  in  for  the  purpose  of  determining  their  rights 
to  the  proceeds  of  a  sale  derived  under  those  for  whose  benefit  the 
sale  was  ordered.— Curtis  y.  Schell,  129  Cal.  208,  221,  79  Am.  8t  Repw 
107,  61  Pac.  961.  But  no  action  in  equity  brought  in  the  same  court 
which  has  probate  Jurisdiction  over  the  estate  to  obtain  from  that 
court,  sitting  in  equity,  a  construction  of  the  will,  for  the  edification 
of  the  same  court  sitting  in  probate,  can  be  entertained.  It  is  the 
province  of  the  probate  court  which  settles  the  estate  of  a  deceased 
person  to  construe  the  will  and  the  trusts  created  thereby;  and  It  may 
exercise  all  equity  powers  necessary  to  that  end. — Toland  v.  Earl,  129 
Cal.  148,  153,  79  Am.  8t  Rep.  100,  61  Pac.  914. 

(5)  Concurrent  Jurlsdietlon. — The  district  courts  of  Kansas  have  jur- 
isdiction, concurrently  with  the  probate  courts,  of  certain  matters  relat- 
ing to  the  estates  of  deceased  persons;  and,  in  the  exercise  of  their 
equity  or  chancery  Jurisdiction,  the  district  courts  may  entertain  and 
determine  actions  to  foreclose  mortgages,  where  the  defendant  is  a 
legal  representative  of  a  deceased  person,  or  any  other  proper  proceed- 
ing over  the  estates  of  deceased  persons,  and  over  the  legal  representa- 
tives and  heirs  of  decedents.  The  district  courts  of  that  state  have 
full  chancery  powers,  and  courts  of  equity  in  that  state  have  always 
had  a  paramount  Jurisdiction  over  the  estates  of  deceased  persons. 
These  powers  are  not  taken  away  by  the  statutes  regutating  the  duties 
and  defining  the  powers  of  the  probate  court  In  that  state,  when 
certain  facts  exist,  growing  out  of  the  liabilities  of  a  deceased  person, 
or,  it  may  be,  arising  out  of  the  settlement  of  the  estate  of  a  deceased 
person  wherein  the  probate  court,  by  reason  of  its  limited  and  restricted 
authority,  can  not  protect  and  enforce  the  rights  of  all  persons  Involved 
in  the  controversy,  the  equitable  power  of  the  district  court  may  be 
Invoked  in  their  behalf.  Hence,  the  district  courts  of  that  state  have 
Jurisdiction  to  entertain  and  enforce  a  demand  against  the  property 
of  a' deceased  person,  who,  by  will,  devoted  almost  his  entire  estate 
to  the  perpetuation  of  a  banking  business  in  which  he  had  been  engaged, 
during  his  lifetime,  and  whose  continuance  he  committed  to  executors 
named  in  his  will;  the  claim  sought  to  be  enforced  in  the  district  court 
having  originated  in  the  course  of  the  banking  business,  some  srears 
after  the  death  of  the  testator,  and  after  all  debts  of  the  testator  exist- 
ing at  the  time  of  his  death  had  been  paid. — ^In  re  Hyde,  47  Kan.  277, 
27  Pac.  1001,  1002.  In  Nevada,  where  a  probate  court  has  jurisdiction, 
and  can  administer  full  relief,  a  court  of  equity  has  discretion  to 
assume  jurisdiction  or  to  turn  the  parties  over  to  the  probate  court 
If  others  than  the  decedent  are  necessary  parties  to  a  foreclosure  suit, 
the  proceeding  must  be  in  equity,  and  not  In  the  probate  court  And 
if  a  mortgagee  only  and  the  representatives  of  the  deceased  mortgagor 
are  parties,  courts  of  equity  and  the  probate  court  have  concurrent 
jurisdiction.— Corbett  v.  Rice,  2  Nev.  330. 
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(6)  Of  federal  courts.— It  Is  settled  law  that  federal  equity  Juris- 
diction extends  to  the  administration  of  the  estates  of  deceased  per- 
sons, where  it  concerns  citisens  and  residents  of  dlfterent  states;  but  in 
exercising  such  Jurisdiction  in  the  enforcement  of  claims  against  the 
personal  representatives  of  decedent's  estate,  federal  courts  admin- 
ister the  law  of  the  state  of  the  domicile,  and  are  governed  by  the 
local  rules  and  regulations  applicable  in  the  adjustment  of  such  claims. 
— Schwarz  v.  Harris  (Or.),  206  Fted.  936,  939.  The  general  equity  Juris- 
diction of  the  circuit  court  of  the  United  States  to  administer,  as  be- 
tween citizens  of  different  states,  the  assets  of  a  deceased  person 
within  its  Jurisdiction,  can  not  be  defeated  or  impaired  by  the  laws 
of  a  state  undertaking  to  give  exclusive  Jurisdiction  to  its  own  courts. 
— Johnson  v.  Johnson  (Nev.),  225  Fed.  413,  419.  In  equity  cases,  the 
federal  courts  are  not  bound  by  the  statute  of  limitations;  in  those 
courts  the  question  of  laches  is  paramount,  though  they  will  act,  or 
refuse  to  act,  in  analogy  to  such  statute. — Sullivan  v.  Ellis  (Colo.), 
219  Fed.  694,  698,  135  C.  C.  A.  366.  A  federal  court  may  entertain 
Jurisdiction  of  a  suit  by  a  distributee,  he  being  a  citizen  of  another 
state,  to  establish  his  rights  to  a  share  in  the  estate  of  a  deceased 
person,  although  the  estate  is  still  pending  for  settlement  in  probate, 
and  may  enforce  its  adjudication  against  the  administrator  personally, 
or  his  sureties,  or  against  any  other  party  subject  to  liability,  or  in 
any  other  way  which  does  not  disturb  the  possession  of  the  property 
by  the  state  court— Maling  v.  Maling  (Or.),  217  Fed.  127,  129.  A  fed- 
eral court  will  not  disturb  the  decree  of  a  state  probate  court  by  annul- 
ling or  supervising  the  same,  but  it  may  declare,  as  a  court  of  equity, 
in  a  proceeding  properly  before  it,  that  an  administrator,  who  had 
obtained  a  decree  of  distribution  of  the  property  of  the  estate  to  him- 
self and  others  by  false  statements,  is  a  trustee;  that  false  represen- 
tations by  him  that  he  was  next  of  kin  were  a  breach  of  his  trust  as 
administrator;  and  that  he  be  deprived  of  any  benefit  or  fruits  of  the 
fraudulent  Judgment— Diamond  v.  Connolly,  251  Fed.  234,  163  C.  C.  A. 
390.  A  federal  court  has  no  power  to  seize  and  control  property  while 
in  the  custody  of  a  state  court  but  where  the  federal  court  has  already 
acquired  Jurisdiction  of  property,  and  the  owner  of  such  property  after- 
wards dies,  it  has  power  to  do  equity  without  transferring  the  case 
to  the  probate  court;  but  If  any  residue  remains  after  exercising  such 
Jurisdiction,  it  should  be  remitted  to  the  state  court  for  administration. 
— ^Johnson  v.  Johnson  (Nev.),  225  Fed.  413,  418.  In  construing  a  will, 
a  federal  court  is  bound  by  the  decisions  of  the  highest  court  of  the 
state  when  directed  to  similar  testamentary  provisions  in  cases  before 
them  for  adjudication.— Lucas  v.  McNeill  (Kan.),  231  Fed.  672,  674,  145 
C.  C.  A.  558.  It  is  within  the  power  of  the  state  to  determine  and  to 
fix  the  order  in  which  the  debts  of  an  esta^  shall  be  paid,  and  the  order 
so  fixed  is  binding  on  the  federal  court  in  a  suit  by  a  divorced  wife 
for  her  portion  of  the  community  property. — Johns6n  v.  Oamer  (Nev.), 
233  Fed.  756,  767.    Indispensable  parties  are  such  as  are  so  necessary 
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that  a  decree  without  their  presence  would  prejudice  their  righta  and 
leave  the  case  in  a  shape  contrary  to  equity  and  good  conscience;  in 
such  a  case  the  court  refuses  to  entertain  the  suit  where  these  parties 
can  not  be  subjected  to  its  jurisdiction. — Grlgsby  ▼.  Miller  (Or.),  231 
Fed.  521,  523.  Where  a  party's  right  to  sue  depends  for  its  perfection 
solely  upon  the  necessity  of  a  demand  by  him  to  put  his  adversary  la 
default,  he  can  not  Indefinitely  and  unnecessarily  extend  the  bar  of 
the  statute  of  limitations  by  deferring  such  demand,  but  must  make 
it  within  a  reasonable  time.— Sullivan  v.  Ellis  (Colo.),  219  Fed.  694, 
697,  135  C.  C.  A.  366. 

REFERENCES. 

Jurisdiction  of  probate  court  to  administer  testamentary  trust. — 21 
Ann.  Cas.  266.    Enforcement  of  agreements  in  equity. — See  note  on 
^  Trusts,  post. 

17.  Attack  on  jurisdiction. — The  jurisdiction  of  any  court  exercising 
authority  over  any  subject  may  be  inquired  into  in  every  other  court 
when  the  proceedings  of  the  former  are  relied  on  and  brought  before 
the  latter  by  a  party  claiming  the  benefit  of  such  proceeding. — In  re 
Moore's  Guardianship,  Roberts  v.  Whiteman,  51  Okla.  731,  162  Pac.  378. 
The  record  of  a  probate  court  affirmatively  shows  a  want  of  jurisdiction, 
where  it  appears  therefrom  that,  in  proceedings  for  the  final  distri- 
bution of  an  estate,  only  twenty-one  days  elapsed  between  the  date 
of  the  order  to  show  cause,  provided  for  by  the  statute,  and  the  time 
fixed  for  the  hearing,  and  that  less  than  three  weeks  elapsed  between 
the  first  publication  of  the  order  and  the  time  fixed  for  the  hearing. — 
Teynor  v.  Heible,  74  Wash.  222,  229,  46  L.  R.  A.  (N.  S.)  1033,  133  Pac. 
1.  Where,  assailing  the  record  of  a  county  court;  the  plaintiif  intro- 
duced parol  evidence  aliunde,  over  objection,  the  court  did  right  in 
directing  a  verdict  for  the  defendant,  to  lay  that  evidence  out  of  the 
case,  and,  in  effect,  hold  that  it  was  incompetent  and  without  pro- 
bative force  to  impeach  the  validity  of  the  record. — Hathaway  v.  Hoff- 
man, 53  Okla.  72,  153  Pac.  184,  185.  A  guardianship  proceeding  is  one 
which  is  continuing  in  its  nature,  and  when  the  jurisdiction  legally 
vested  in  any  court  is  exercised,  and  such  oourt  brings  under  such 
jurisdiction  and  into  its  control  the  proper  parties,  such  parties  remain 
subject  to  such  control  and  to  the  court's  direction  until  the  guard- 
ianship ends,  and  there  is  no  power  in  any  other  court  to  supervise 
or  interfere  with  the  proper  exercise  of  such  jurisdiction,  except  upon 
appeal  properly  taken.— State  (ex  rel.)  v.  Kelley,  32  S.  D.  626,  143  N.  W. 
953. 

18.  Vacating  orders  and  Judgments, — In  a  suit  to  set  aside  a  judg- 
ment for  fraud  because  procured  by  perjury,  the  facts  upon  which 
the  claim  of  fraud  and  perjury  is  based  must  be  stated;  conclusions 
and  epithets  are  not  sufficient.— Burke  v.  Bladine,  99  Wash.  383,  169 
Pac.  811,  815.  Where  it  is  sought  to  vacate  an  order  of  sale  of  a 
decedent's  real  property,  made  by  a  county  court,  it  must  be  held 
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that  the  court  acquired  Jurisdiction  of  the  matter  fnyolTed  by  the 
publication  of  a  citation  to  part  of  the  petitioners,  who  obtained  the 
order  of  sale,  and  by  personal  service  as  to  the  others. — ^In  re  Marks' 
Estate,  81  Or.  632,  639,  160  Pac.  540,  642. 

19.  Same.  Jurisdiction  In  equity, — It  is  only  where  the  prevailing 
party  by  some  extrinsic  or  collateral  fraud  in  addition  to  the  perjury 
alleged,  has  prevented  a  fair  trial,  that  equity  will  set  aside  a  judg- 
ment for  fraud. — Burke  v.  Bladine,  99  Wash.  383,  169  Pac.  811,  815. 
It  is  not  fraud  for  a  party  to  an  action  to  quiet  title  and  for  partition, 
to  fall  to  disclose  to  his  adversary  evidence  of  the  existence  of  a  filed 
and  unprobated  will,  although  such  disclosure  would  defeat  his  own 
claim  and  sustain  that  of  his  adversary;  and  allegations  in  a  suit 
to  set  aside  a  judgment  in  such  action  do  not  sufficiently  allege  fraud 
which  declare  no  affirmative  act  of  defendants  to  prevent  the  discovery 
of  such  will. — Burke  v.  Bladine,  99  Wash.  383,  169  Pac.  811,  814.  A 
judgment  or  decree  of  a  court  of  competent  jurisdiction  can  be  set 
aside  for  fraud  only  when  the  fraud  alleged  is  shown  to  be  extrinsic, 
or  collateral  to  the  matter  which  was  tried  and  determined  by  such 
court. — ^Rountree  v.  Montague,  30  Cal.  App.  170,  157  Pac.  623.  Equity 
has  jurisdiction  to  vacate  and  set  aside  judgments  and  orders  of  the 
county  court  in  probate  cases,  when  such  judgments  and  orders  were 
obtained  by  fraud.  A  suit  brought  to  set  aside  an  order  of  the  county 
court  approving  the  final  settlement  of  an  administrator  is  a  "direct" 
and  not  a  "collateral''  attack  upon  such  order,  although  other  relief 
was  also  sought.— Johnson  v.  Filtsch,  37  Okla.  510,  138  Pac.  165.  A 
court  of  equity  has  jurisdiction,  in  a  proper  cause,  to  set  aside  a  final 
decree  of  distribution  entered  through  the  fraudulent  procurement 
of  the  administrator,  provided  such  action  is  commenced  within  three 
years  after  the  discovery  of  the  fraud. — Fischer  v.  Dolwig,  29  N.  D. 
561,  151  N.  W.  481,  166  N.  W.  798. 
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%  217.    Corporations  as  executors. 

Corporations  authorized  by  their  articles  of  incorpora- 
tion to  act  as  executor,  administrator,  guardian  of 
estates,  assignee,  receiver,  depositary,  or  trustee,  and 
having  a  paid-up  capital  of  not  less  than,  two  hundred 
and  fifty  thousand  dollars,  of  which  one  hundred  thousand 
dollars  shall  have  been  actually  paid  in  in  cash,  may  be 
appointed  to  act  in  such  capacity  in  like  manner  as  indi- 
viduals. In  all  cases  in  which  it  is  required  that  an 
executor,  administrator,  guardian,  assignee,  receiver,  de- 
positary, or  trustee,  shall  qualify  by  taking  and  sub- 
scribing an  oath,  or  in  which  an  aflfidavit  is  required,  it 
shall  be  a  suflScient  qualification  by  such  corporation,  if 
such  oath  shall  be  taken  and  subscribed,  or  such  affidavit 
made,  by  the  president  or  secretary  or  manager  thereof ; 
and  such  officer  shall  be  liable  for  the  failure  of  such  cor- 
poration to  perform  any  of  the  duties  required  by  law 
to  be  performed  by  individuals  acting  in  like  capacity 
and  subject  to  like  penalties ;  and  such  corporation  shall 
be  liable  for  such  failure  to  the  full  amount  of  its  capital 
stock  and  upon  the  bond  required  upon  its  assuming  the 
trusts  provided  for  herein. — Kerr's  Cyc.  Code  Civ.  Proc, 
§  1348. 

Note. — ^Before  a  corporatioii  can  engage  in  the  business  of  acting  as 
executor,  or  administrator,  it  must  file  the  affidavit  and  certificate  of 
approval  of  the  superintendent  of  banks,  required  by  the  Civil  Code, 
8  290a,  as  amended  in  1913  and  1917.  See  Laws  of  1917,  chapter  602, 
page  621. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Arizona — ^Revised  Statutes  of  1913,  paragraphs  781-783. 
Hawaii— Revised  Laws  of  1916,  section  3366. 
Washington — Laws  of  1917,  chapter  166,  page  663,  section  87. 
Wyoming — Compiled  Statutes  of  1910,  section  4238;  Laws  of  1913, 
page  39;  Laws  of  1916,  chapter  93,  page  104. 

§  218.    Letters  on  proved  will  must  issue  to  whom. 

If  no  objection  is  made  as  provided  in  section  one 
thousand  three  hundred  and  fif  ty-oncj  the  court  admitting 
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a  will  to  probate,  after  the  same  is  proved  and  allowed, 
must  issue  letters  thereon  to  the  persons  named  therein 
as  executors  who  are  competent  to  discharge  the  trust, 
unless  they  or  either  of  them  have  renounced  their  right 
to  letters. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1349, 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  1605. 
Arizona — Revised  Statutes  of  1913,  paragraph  773. 
Colorado — Laws  of  1915,  chapter  173,  page  490;    amending  Mills'fl 

Statutes  of  1912,  section  7902. 
Idaho— Compiled  Statutes  of  1919,  section  7476. 
Kansas — General  Statutes  of  1915,  sections  4486,  11,788. 
Montana — Revised  Codes  of  1907,  section  7421. 
Nevada — ^Revised  Laws  of  1912,  section  6883. 
New  Mexico — Statutes  of  1915,  section  2219. 
North  Dakota — Compiled  Laws  of  1913,  section  8651. 
Oklahoma — ^Revised  Laws  of  1910,  section  6233. 
Oregon — Lord's  Oregon  Laws,  section  1142. 
South  Dakota — Compiled  Laws  of  1913,  section  5694. 
Utah— Compiled  Laws  of  1907,  section  3798. 
Washington — ^Laws  of  1917»  chapter  156,  page  654,  section  47. 
Wyoming — Compiled  Statutes  of  1910,  section  5494. 

g  219.  Form.  Affidavit  of  no  knowledge  of  subsequent  wllL 

[Title  of  court] 

(No. .1    Dept  No. w 

[Title  of  proceeding.]  \         ^.pj^^  ^1  ^^^^^ 

State  of f         1 

County  of ,  / 

-,  being  duly  sworn,  deposes  and  says :  That,  on  or 


about  the day  of ,  19 — ,  he  was,  by  order  of  this 

court,  duly  appointed  administrator  with  the  will  an- 
nexed of  the  estate  of ,^  deceased;  which  will  was 

dated  the day  of ,  19 — ,  and  was  duly  admitted 

to  probate  herein  on  or  about  the day  of ,  19 — ; 

that  affiant  knows  of  no  other  and  subsequent  will  of 
said  deceased  than*said  will  above  named. 

Subscribed  and  sworn  to  before  me  this day  of 

.  19—.  
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Explanatory  notea. — iGive  file  number.    2  Or,  exeoator  of  the  last 

will  and  testament  of  ,  deceased.    This  affidavit  is  required  by 

the  statute  of  Washington:     See  Pierce's  Washington  Code,  9  2428. 

§  220.    Who  are  incompetent  as  executors. 

No  person  is  competent  to  serve  as  executor  who,  at  the 
time  the  will  is  admitted  to  probate,  is : 

1.  Under  the  age  of  majority ; 

2.  Convicted  of  an  infamous  crime ; 

3.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity. — Kerr's 
Gyc.  Code  Civ.  Proc,  §  1350. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  ^  indicates  identity. 
Alaska— Compiled  Laws  of  1913,  section  1606. 
Arizona — ^Reyised  Statutes  of  1913,  paragraph  774. 
Cororado— Mills's  Statutes  of  1912,  section  7902. 
Idaho — Compiled  Statutes  of  1919,  section  7477. 
Kansas — General  Statutes  of  1915,  sections  4492,  4512. 
Montana^Reyised  Codes  of  1907,  section  7422. 
Nevada — ^Revised  Laws  of  1912,  section  5884. 
New  Mexico— Statutes  of  1916,  section  2223. 
North  Dakota— Compiled  Laws  of  1913,  sections  8651,  8682. 
Oklahoma* — ^Revised  Laws  of  1910,  section  6234. 
Oregon — ^Lord's  Oregon  Laws,  section  1173. 
South  Dakota — Compiled  Laws  of  1918,  section  5695. 
Utah — Compiled  Laws  of  1907,  section  3799. 
Waahlngton — ^Laws  of  1917,  chapter  156,  page  663,  section  87. 
Wyomlng-KJompiled  Statutes  of  1910,  section  5496. 

§  221.    Form.  Petition  for  letters  of  administration  with  the 
will  annexed. 

[Title  of  court] 

(  No. ,     Dept  No.  • . 

[Title  of  estate.]  |         ^Title  of  form.] 

To  the  Honorable  the  *  Court  of  the  County  *  of 

' ,  State  of . 

The  petition  of  ,  of  said  county,*  respectfully 

shows : 

That died  on  or  about  the day  of ,  19 — ^ 

in  the  county  *  of -,  state  of j 
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That  said  deceased,  at  the  time  of  his  death,  was  a  resi- 
dent  of  the  county  ^  of ,  state  of ; 

That  said  deceased  left  estate  in  the  county  •  of , 

state  of f  consisting  of "^  property; 

That  the  value,  character,  and  annual  revenue  of  said 
property  are  as  follows,  to  wit : ;® 

That  the  estate  and  effects  for  or  in  respect  to  which 
letters  of  administration  are  hereby  applied  for  do  not 
exceed  the  value  of dollars  ($ )  ;• 

That  said  decedent  left  a  last  will  and  testament,  which 
is  herewith  presented  to  this  court  for  probate ; 

That  the  names,  ages,  and  residences  of  the  next  of  kin 
of  said  deceased,  and  whom  your  petitioner  is  advised 
and  believes,  and  therefore  alleges,  to  be  the  heirs  at  law 
of  said  deceased,  are  as  follows,  namely: 

Names.  •  Ages.  Residences. 


That  the  names,  ages,  and  residences  of  said  testator's 
devisees  and  legatees,  so  far  as  known-  to  your  petitioner, 
are  as  follows,  namely: 

Names.  Ages.  Residences. 


That  your  petitioner  is  the  widow  *•  of  said ,  de- 
ceased, and  is  interested  in  his  estate ; 

That  is  the  person  named  in  said  will  as  the 

executor  thereof,  but  has  failed  to  apply  for  letters  tes- 
tamentary." 

Wherefore  your  petitioner  prays  that  a  day  of  court 
may  be  appointed  for  hearing  this  application;  that  the 
clerk  of  this  court  be  directed  to  give  due  notice  thereof 
by  posting  notices  according  to  law ;  and  that,  upon  said 
hearing  and  upon  the  proofs  to  be  adduced,  letters  of  ad- 
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ministration  with  the  will  annexed,  upon  said  estate,  be 
issued  to  your  petitioner. 

Darted ,  19 — .  ,  Petitioner. 

,  Attorney  for  Petitioner. 

Explanatory  notes. — i  Title  of  ooort  2-6  Or,  city  and  county.  7  Real 
or  personal,  or  real  and  personal.  8  aive  separate  description  of  real 
and  personal  property,  stating  what  is  the  separate  property  of  dece- 
dent, or  what  is  the  community  property  of  decedent  and  of  his  widow. 
0  Whether  estate  exceeds  certain  amount  goyems  the  time  expressed 
in  the  notice  to  creditors.  10  Or,  legatee  or  deylsee,  or  other  person 
interested  in  said  estate.  11  Or,  is  incompetent,  or  renounces  his  right 
to  letters  testamentary;  (w*,  as  the  case  may  be,  that  no  one  is  named 
in  said  will  as  the  executor  thereot 

§  222.    Form.  Order  admitting  will  to  probate,  and  for  letters 
of  administration  with  the  will  annexed. 

[Title  of  court] 

rm.*i      ^     *  *   ,  (No- •*    DeptNo. . 

[Title  of  estate.!  |         ^^^^^  ^^  ^^^j 

Now  comes  the  petitioner, ,  by ,  his  attorney, 

and  proves  to  the  satisfaction  of  the  court  that  the  time 
for  hearing  the  petition  for  the  probate  of  the  will,  and 
for  letters  of  administration  with  the  will  annexed,  filed 

herein  on  the day  of ,  19 — ,  was  by  the  clerk 

dnly  set  for  the day  of ^  19 — ,  and  that  notice  of 

said  hearing  has  been  dnly  given  as  required  by  law;» 
and  no  person  appealing  to  contest  said  petition,  the 
Gonrt  proceeds  to  hear  the  evidence,  and  thereupon  finds 
that  the  allegations  of  said  petition  are  true,  and  that  said 
petition  ought  to  be  granted. 

It  is  therefore  ordered  and  adjudged  by  the  court,  That 

said died  on  or  about  the day  of ,  19 — , 

leaving  estate  in  the  state  of ;  that  he  was  then  a 

resident  of  the  county  •  of ,  in  said  state ;  that  the  in- 
strument in  writing  hereinbefore  filed,  purporting  to  be 
his  last  will,  and  so  alleged  to  be  in  said  petition,  be  ad- 
mitted to  probate  as  the  last  will  of  said  deceased ;  that 

said  petitioner, ^  be  appointed  administrator  with  the 

will  annexed  of  the  estate  of  said  deceased;  and  that 
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letters  of  administration  with  the  will  annexed  issne  to 
him  upon  his  taking  the  oath  required  by  law  and  giving 

bond  in  the  sum  of dollars  ($ ). 

y  County  Clerk.* 

Entered ,  19—.  By y  Deputy  Clerk. 

Explanatory  notes.-  i  Give  file  number.  2  If  matter  has  been  con- 
tinued, say,  "and  the  hearing  having  been  regularly  continued  by  the 
court  to  this  time."  8  Or,  city  and  county.  4  See  note,  9  77,  ante. 
In  case  the  will  has  been  previously  admitted  to  probate,  and  only 
the  appointment  of  an  administrator  with  the  will  annexed  is  sought 
to  fill  a  vacancy  in  administration,  the  portions  of  thla  order  relating 
to  probate  can  be  eliminated. 

§  223.    When  no  executor  is  named  in  will. 

If  no  executor  is  named  in  the  will,  or  if  the  sole  execu- 
tor or  all  the  executors  therein  named  are  dead,  or  in- 
competent, or  renounce,  or  fail  to  apply  for  letters,  or  to 
appear  and  qualify,  letters  of  administration  with  the  will 
annexed  must  be  issued  as  designated  and  provided  for 
in  granting  of  letters  in  case  of  intestacy. — Kerr's  Gyc. 
Code  Civ.  Proc,  §  1350a. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Colorado—Laws  of  1916,  chapter  173,  page  490;   amending  MiUs'i 

Statutes  of  1912,  section  7902. 
South  Dakota — Compiled  Laws  of  1913,  section  6695. 
Wyoming — Compiled  Statutes  of  1910,  section  6495. 

§  224.    Interested  parties  may  file  objections. 

Any  person  interested  in  the  estate  or  will  may  file  ob- 
jections in  writing  to  granting  letters  testamentary  to 
the  pel  sons  named  as  executors  or  any  of  them,  and  the 
objections  mnst  be  heard  and  determined  by  the  court;  a 
petition  may,  at  the  same  time,  be  filed  for  letters  of  ad- 
ministration with  the  will  annexed. — Kerr's  Cyc.  Code 
Civ.  Proc,  %  1351. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1611. 

Arizona*— Reyised  Statutes  of  1913«  paragraph  776. 
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Idaho — Compiled  Statutes  of  1919,  section  747S. 

Montana — Revised  Codes  of  1907,  section  7428. 

Nevada — ^Reyised  Laws  of  1912,  section  5886. 

North  Dakota— Compiled  Laws  of  1913,  section  866L 

Oklahoma — Revised  Laws  of  1910,  section  6236. 

South  Dakota — Compiled  Laws  of  1913,  section  5696. 

Utah — Compiled  Laws  of  1907,  section  3800. 

Washington — Laws  of  1917,  chapter  156,  page  654,  section  48. 

Wyoming — Compiled  Statutes  of  1910,  section  5496. 

§226.    Form.   ObjectionB  to  issuance  of  letters  testamentary. 

[Title  of  court] 
[Title  of  estate.]  |         ^^^.^^  ^,  ,^^^3 

The  undersigned, ^  widow  *  of  said  deceased,  now 

comes  and  objects  to  this  court  granting  letters  testamen- 
tary to ,  the  person  named  as  executor  in  the  last  will 

and  testament  of  said ,  deceased,  on  the  following 

grounds,  namely : 

That  said is  under  the  age  of  majority; 

That  said was,  on  the day  of j  19 — ,  in 

the court  of  the  county  of ,  state  of ,  con- 
victed of  the  crime  of ;• 

That  said is  an  idle  and  dissolute  person ;  that  he 

uses  intoxicating  liquors  so  immoderately  that  he  is  fre- 
quently in  a  condition  of  drunkenness ;  and  that  he  wants 
integrity  and  lacks  understanding. 

Contestant  therefore  asks  that  the  issuance  of  letters 
testamentary  to  the  said be  refused. 

,  Attorney  for  Contestant.       ,  Contestant. 

Explanatory  notes. — i  Give  file  number.  3  Or,  legatee  named  in  the 
will  of  said  deceased;  or  other  person  interested  in  the  estate.  3  State 
name  of  infamous  crime.    Ck)nceming  objections,  see  also  9  268,  post. 

§  226.    Married  woman  may  be  executrix. 

A  married  woman  may  be  appointed  an  executrix.  The 
authority  of  an  executrix,  who  was  unmarried  when  ap- 
pointed, is  not  extinguished  nor  affected  by  her  marriage. 
—Kerr's  Cyc.  Code  Civ.  Proc,  ^  1352. 
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ANALOGOUS  AND  IDENTICAL  STATUTES.  . 

The  *  Indicates  identity. 
Arizona* — ^Revised  Statutes  of  1918,  paragraph  77(L 
Hawaii—Revised  Laws  of  1916,  section  2953. 
Idaho — Compiled  Statutes  of  1919,  section  7479. 
Montana— Revised  Codes  of  1907,  section  7424. 
Nevada— Revised  Laws  of  1912,  section  5886. 
North  Dakota— Compiled  Laws  of  1913,  sections  8661,  8682. 
South  Dakota— Compiled  Laws  of  1913,  section  5697. 
Utah — Compiled  Laws  of  1907,  section  3801. 
Wyomlng-7-Compiled  Statutes  of  1910,  section  5497* 

§  227.    Executor  of  an  executor. 

No  executor  of  an  executor  shall,  as  such,  be  authorized 
to  administer  on  the  estate  of  the  first  testator,  but  on  the 
death  of  the  sole  or  surviving  executor  of  any  last  will, 
letters  of  administration  with  the  will  annexed,  of  the 
estate  of  the  first  testator,  left  unadministered,  must  be 
issued. — Kerr^s  Gyc.  Code  Civ.  Proc,  ^  1353. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  ^  indicates  Identity. 
Arizona* — Revised  Statutes  of  1918,  paragraph  777. 
Colorado— Mills's  Statutes  of  1912,  section  7938. 
Idaho* — Compiled  Statutes  of  1919,  section  7480. 
Kansay — General  Statutes  of  1916,  section  4494. 
Montana*— Revised  Codes  of  1907,  section  7426. 
Nevada — Revised  Laws  of  1912,  section  6887. 
North  Dakota — Compiled  Laws  of  1913,  section  8661. 
Oklahoma* — ^Revised  Laws  of  1910,  section  6237. 
South  Dakota* — Compiled  Laws  of  1913,  section  6998. 
Utah* — Compiled  Laws  of  1907,  section  3802. 
Washington* — Laws  of  1917,  chapter  166,  page  666,  section  68. 
Wyoming* — Compiled  Statutes  of  1910,  section  6498. 

m 

§  228.    Form.  Petition  for  letters,  etc.,  upon  estate  de  bonis  non. 

[TiUe  of  court] 

(No. .1    Dept  No. . 

[Tide  of  estate>l  |         [TiUe  of  form.] 

To  the  Honorable  the *  Court  of  the  County  •  of 

,  State  of . 

Your  petitioner  respectfully  represents  that  he  is  a 
resident  of  the  county  *  of ,  state  of ; 

That  on  or  about  the day  of ,  19—, died 
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in  the  county '  of ,  state  of ,  leaving  a  will ;  and 

that  said  will  has  been  admitted  to  probate  in  this  court ; 

That is  the  person  appointed  in  said  will  as  the 

executor  thereof;  that  letters  testamentary  thereunder 

have  issued  to  the  said ;  that  he  has  duly  qualified  as 

such  executor,  but  has  since  resigned,'  leaving  a  part  of 
said  estate  unadministered ;  and  that  it  is  necessary  that 
an  administrator  of  said  estate  be  appointed  with  said 
will  annexed; 

That  the  said left  real  property  of  said  estate  un- 
administered, of  the  value  of dollars  ($ ) ; 

That  the  said left  personal  property  of  said  estate 

unadministered,  of  the  value  of dollars  ($ ). 

Wherefore  your  petitioner  prays  that  letters  of  admin- 
istration upon  said  estate,  with  the  will  annexed,  issue  to 
him  as  provided  by  law.  j  Petitioner. 

,  Attorney  for  Petitioner. 

Explanatory  notes. — i  Giye  file  number.  2  Title  of  court  s-6  Or,  city 
and  county.    6  Or,  died,  as  tbe  case  may  be. 

§229.    Fono.  Order  appointing  administrator  (de  bonis  non). 

[Title  of  court] 


,      ^  ,  (No. ^.1    DeptNo. . 

[TlUe  of  estate.]  ^  ^^j^^  ^^  ^^^^ 

Now  comes  the  petitioner, ,  by y  his  attorney, 

and  proves  to  the  satisfaction  of  the  court  that  the  peti- 
tion for  letters  of  administration  (de  bonis  non)  herein 

was  filed  on ,  19 — ;  that  on  the  same  day  the  time  for 

hearing  the  same  was  by  the  clerk  duly  set  for  the 

day  of ,  19 — ;  and  that  notice  of  said  hearing  has 

been  duly  given  as  required  by  law  and  by  the  order  of 
this  court;  and  the  matter  now  coming  regularly  on  for 
hearing  2  and  no  person  appearing  to  contest  said  peti- 
tion, the  court  proceeds  to  hear  the  evidence,  and  there- 
upon finds  that  the  facts  therein  alleged  are  true,  and 
that  said  petition  ought  to  be  granted. 

It  is  therefore  ordered  and  adjudged  by  the  court,  That 
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be  appointed  administrator  *  of  all  of  the  estate  of 

said  ,  deceased,  not  heretofore  administered,  and 

that  letters  of  administration  thereon  issue  to  him  upon 
his  taking  the  oath  as  required  by  law  and  giving  bond 

in  the  sum  of dollars  ($ ). 

Dated ,  19 — •        ,  Judge  of  the Oourt 

Explanatory  notes. — i  Give  file  number.  2  Or,  If  the  matter  has  been 
continued,  say,  "and  the  hearing  having  been  regularly  postponed  by 
the  court  to  this  day."    8  Or,  administratrix,  according  to  the  fact 

§  230.  Letters  where  person  is  absent  from  state,  or  a  minor. 
Where  a  person  absent  from  the  state,  or  a  minor  is 
named  executor — ^if  there  is  another  executor  who  ac- 
cepts the  trust  and  qualifies — the  latter  may  have  letters 
testamentary  and  administer  the  estate  until  the  return 
of  the  absentee  or  the  majority  of  the  minor,  who  may 
then  be  admitted  as  joint  executor.  If  there  is  no  other 
executor,  letters  of  administration,  with  the  will  annexed, 
must  be  granted;  but  the  court  may,  in  its  discretion, 
revoke  them  on  the  return  of  the  absent  executor  or  the 
arrival  of  the  minor  at  the  age  of  majority. — Kerr^s  Cyc. 
Code  Civ.  Proc,  §  1354. 

ANALOGOUS  AND  IDENTiCAL  STATUTES. 

The  •  Indicates  Identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  778. 
Idaho* — Compiled  Statutes  of  1919,  section  7481« 
Kansas — General  Statutes  of  1915,  section  4492. 
Montana* — ^Revised  Codes  of  1907,  section  7426. 
Nevada— Revised  Laws  of  1912,  section  5889. 
North  Dakota — Compiled  Laws  of  1913,  section  8651. 
Oklahoma* — Revised  Laws  of  1910,  section  6238. 
Oregon — Lord's  Oregon  Laws,  section  1155. 
South  Dakota* — Compiled  Laws  of  1913,  section  5699. 
Utah— Compiled  Laws  of  1907,  section  3803. 

Washington — Laws  of  1917,  chapter  156,  page  654,  sections  50,  ^7. 
Wyoming* — Compiled  Statutes  of  1910,  section  5499. 

§  231.    Acts  of  a  portion  of  executors  are  valid  when. 

When  all  the  executors  named  are  not  appointed  by  the 
court,  those  appointed  have  the  same  authority  to  per- 
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form  all  acts  and  discharge  the  trust,  required  by  the  will, 
as  effectually  for  every  purpose  as  if  all  were  appointed 
and  should  act  together;  where  there  are  two  executors 
or  administrators,  the  act  of  one  alone  shall  be  effectual, 
if  the  other  is  absent  from  the  state,  or  laboring  under 
any  legal  disability  from  serving,  or  if  he  has  given  his 
co-executor  or  co-administrator  authority,  in  writing,  to 
act  for  both ;  and  where  there  are  more  than  two  execu- 
tors or  administrators,  the  act  of  a  majority  is  valid. — ► 
Kerr's  Cyc.  Code  Civ.  Proc,  §  1355. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  779. 
Colorado — Mills's  Statutes  of  1912,  section  7965. 
Idaho* — Compiled  Statutes  of  1919,  section  7482. 
Montana* — ^Revised  Codes  of  1907,  section  7427. 
Nevada — ^Revised  Laws  of  1912,  section  6889. 
North  Dakota — Compiled  Laws  of  1913,  section  8661« 
Oklahoma* — ^Revised  Laws  of  1910,  section  6239. 
South  Dakota* — Compiled  Laws  of  1918,  section  6700. 
Utah*— 'Compiled  Laws  of  1907,  section  3910. 
Wyoming* — Compiled  Statutes  of  1910,  section  6500. 

§232.  Aufhority  of  administratorg  with  will  annexed.  Letters, 
how  issued. 
Administrators  with  the  will  annexed  have  the  same 
authority  over  the  estates  which  executors  named  in  the 
will  would  have,  and  their  acts  are  as  effectual  for  all  pur- 
poses. Their  letters  must  be  signed  by  the  clerk  of  the 
court,  and  bear  the  seal  thereof. — Kerr's  Cyc.  Code  Civ. 
Proc,  §  1356. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  Identity. 
Arizona* — ^ReTlsed  Statutes  of  1918,  paragraph  780. 
Colorado— Mills's  Statutes  of  1912,  sections  7980,  796(L 
Idaho* — Complied  Statutes  of  1919,  section  7483. 
Kansas— General  Statutes  of  1916,  section  11,783. 
MonUna* — ^Reylsed  Codes  of  1907,  section  7428. 
Nevada— Revised  Laws  of  1912,  section  5890. 
Oklahoma — ^Revised  Laws  of  1910,  section  6241. 
South  Dakota*— Compiled  Laws  of  1913,  section  5701. 
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Utah — Compiled  Laws  of  1907,  section  3911. 

Washington — ^Laws  of  1917,  chapter  166,  page  655,  Bectlon  56. 

Wyoming* — Compiled  Statutes  of  1910,  section  5601. 

LETTERS    TESTAMENTARY   AND    OF   ADMINISTRATION   WITH   THB 

WILL  ANNEXED. 

1.  Letters  testaxnentaxy.  (2)  ElUrlbllity  and  Quallflcation. 

(1)  In  general.  (8)  Where  executors  appointed 

(2)  Application  by  foreign  ex«  can  not  or  will  not  act. 

ecutor.  (4)  Right   to   nominate.     Non- 

2.  JurisdlcUon  of  courts.  -^        residents.    Preference. 

o*,***  xw  _k  (5)  Right   to   letters.     Foreign 

3.  ApiMlntment  of  executor  by  court.  wills 

4.  Objections  to  appointment  (0)  xo  be  issued  when.     Order 
6.  F^lure  to  apply  or  to  qualify.  of  appointment. 

Effect  of.  (7)  Who  are  not  entitled  to. 

6.  Letters  of  administration  with  7.  Validity   and    effect   of   appoint- 

will  annexed.  ment. 

(1)  In  general.  8.  AppeaL 

1.  Letters  testamentary. 

(1)  In  general. — ^A  man  has  the  right  to  make  such  disposition  of 
his  property  as  he  chooses,  subject  only  to  such  limitations  as  are 
expressly  required  by  law,  and,  within  the  same  limitations,  he 
has  the  absolute  right  to  carry  out  the  provisions  of  his  will.  In 
other  words,  the  executor  named  in  a  will  has  the  right  to  act,  unless 
there  is  some  express  proyision  of  law  which  declares  that  he  has 
not  And,  as  a  consequence,  the  testator  may  lawfully  select  any 
person  for  this  trust  who  does  not  fall  within  one  of  the  classes  ex- 
pressly mentioned  and  declared  to  be  incompetent. — ^Estate  of  Bau- 
quier,  88  Cal,  302,  308,  26  Pac.  178,  532.  Letters  testamentary  issue 
only  as  the  consequence  of  the  probate  of  the  will. — ^Estate  of  War- 
field,  22  Cal.  51,  66,  83  Am.  Dea  49.  The  naming  of  an  executor  is 
ordinarily  a  part  of  a  will,  and,  in  the  absence  of  any  objection  to  his 
competency,  an  order  admitting  the  will  to  probate  includes  his  right 
to  have  letters  testamentary  issued  to  him. — ^Estate  of  Richardson,  120 
Cal.  344,  346,  52  Pac.  832.  While  it  is  true  that  the  appointment  of 
an  executor  is  only  provisional,  and  requires  the  approval  of  the  court, 
for  the  purpose  of.  administration  upon  the  estate  of  the  testator,  yet 
it  is  also  true  that  the  law  allows  a  man  to  appoint  his  executors,  sub- 
ject to  its  approval,  and  treats  them  as  entitled  to  the  office  until  they 
renounce  it;  and  unless,  for  some  reason,  they  are  incompetent,  the 
appointment  makes  them  representatives  of  the  estate,  "so  far  as 
relates  to  acts  tn  which  they  are  merely  passive,  such  as  receiving 
notice  of  the  dishonor  of  a  note."  It  matters  not  that  the  person 
named  4n  the  will  may  never  be  actually  appointed  executor  by  the 
court  He  may  renounce  the  trust. — Drexler  v.  McGlynn,  99  CaL  143, 
33  Pac.  773.  A  will  appointing  two  daughters,  M.  and  M.  B.,  "to  be 
the  sole  executors  of  this  my  will,"  and  directing  that  if  the  testatrix 
should  die  before  M.  and  M.  B.  shall  be  of  full  age  the  H.  T.  Co.  should 
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"act  as  such  executor  and  trustee  until  they  the  said  Muriel  Campbell 
and  Mary  Beatrice  Campbell  shall  reach  their  majority  and  are  quali- 
fied to  act  as  such  executrices  and  trustees*'  (the  company  and  the 
daughters  having  been  appointed  trustees  under  the  will),  the  elder 
daughter  coming  of  age  after  the  death  of  the  testatrix  and  before 
the  will  is  probated  is  entitled  to  letters  testamentary  with  the  H.  T. 
Co.  This  construction  presents  less  difficulty  than  any  other,  "their" 
majority  being  construed  as  meaning  "as  they  respectively  reach  the 
age  of  majority,"  and  "and"  to  mean  "or." — Estate  of  Parker,  19  Haw. 
393.  Where  the  substantive  right  to  administer  the  estate  Is  absolute 
and  the  only  substantial  difference  between  letters  testamentary  and 
letters  of  administration  with  the  will  annexed  is  the  matter  of  giving 
bonds,  in  a  case  where  that  matter  is  one  within  the  court's  discretion 
and  the  will  expressly  dispenses  with  an  executor's  bond,  the  court 
abuses  its  discretion  by  not  granting  the  letters  testamentary. — ^ESstate 
of  Randal,  177  Cal.  363,  170  Pac.  836. 

REFERENCES. 

Who  may  be  an  executor  or  administrator. — See  note  64  Am.  Dec. 
518-522. 

(2)  Application  by  foreign  executor. — ^A  foreign  executor  has  the 
right  to  apply  for  letters  testamentary  in  this  state  to  himself,  but 
he  should  be  required  to  come  here  within  a  reasonable  time,  and 
submit  himsef  to  the  Jurisdiction  of  the  court,  and  personally  con 
duct  the  settlement  of  the  estate.  Where  he  does  so,  his  non-resi 
dence  does  not  disqualify  him. — ^Rlce  v.  Tilton,  13  Wyo.  420,  80  Pac 
828,  832;  Estate  of  Harrison,  135  Cal.  7,  66  Pac.  846;  Estate  of  Brun 
dage,  141  Cal.  538,  76  Pac.  175;  In  re  Connors'  Estate,  16  Mont.  465 
41  Pac.  271;  Estate  of  Kelly,  122  Cal.  379,  55  Pac.  186;  Heck  v.  Carey 
13  Wyo.  154,  110  Am.  8t.  Rep.  981,  78  Pac.  705.  It  is  not  necessary  that 
he  be  actually  In  the  state  when  the  order  for  the  issuance  of  letters 
is  made.  His  application  may  be  mftde  by  himself  in  person  or  by 
attorney,  and  if  made  by  attorney,  he  is  constructively  present  If 
required  by  the  court,  he  must  appear  and  testify  when  the  penalty  of 
his  bond  is  fixed,  and,  at  any  rate,  he  must  appear  and  qualify  within 
a  reasonable  time.  If  he  fails  to  make  application  for  letters,  or  to 
appear  and  qualify  within  proper  time,  letters  of  administration  with 
the  will  annexed  will  be  Issued  to  some  other  person.  Where,  however, 
he  has  made  application  for  letters,  either  in  person  or  by  attorney, 
it  is  not  absolutely  necessary  that  he  be  actually  in  the  state  when  the 
order  is  made  directing  the  issuance  of  letters.  If  a  bond  is  required, 
the  court  may  delay  for  a  time  fixing  the  penalty  of  it,  or  may  fix 
it  by  examining  on  oath  other  persons,  and  if  the  property  requires 
immediate  repair,  a  special  administrator  may  be  appointed. — Estate 
of  Brown,  80  Cal.  381,  384,  22  Pac.  233.  If  he  fails  to  petition  for 
the  probate  of  the  will  and  for  letters  testamentary  within  the  time 
prescribed  by  statute,  he  may  be  held  to  have  renounced  his  right 
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to  letters,  and,  unless  good  cause  is  shown  for  the  delay,  the  court 
may  appoint  any  competent  person  to  act.  The  statute  which  pro- 
vides that  if  the  person  named  in  the  will  as  executor,  for  a  specified 
time  after  he  has  knowledge  of  the  death  of  the  testator  and  that  he 
is  named  as  executor,  fails  to  petition  the  proper  court  for  the  probate 
of  the  will  and  that  letters  testamentary  be  issued  to  him,  he  may  be 
held  to  have  renounced  his  right  to  letters,  and  authorizing  the  court  to 
appoint  any  other  competent  person  administrator  unless  good  cause  for 
delay  is  shown,  applies  to  foreign  wills  as  well  as  to  domestic  wills. — 
Rice  V.  Tilton,  13  Wyo.  420,  80  Pac.  828,  831.  But,  while  a  foreign 
executor  has  the  right  to  apply  for  letters  testamentary  in  this  state 
to  himself,  he  has  no  legal  right  to  nominate  an  administrator  with, 
the  will  annexed. — ^Estate  of  Harrison,  135  Cal.  7,  8,  66  Pac.  846. 

REFERENCES. 

Foreign  corporation  as  executor  or  adn\inistrator. — See  note  24 
L.  R.  A.  291.  Right  of  non-resident  to  act  as  executor  or  adminis- 
trator.—See  notes  1  L.  R.  A.  (N.  S.)  341-348,  113  Am.  St.  Rep.  562-565. 

2.  Jurfsdictfon  of  courts. — Exclusive  JurisdictiQn  over  the  estate  of 
a  decedent,  who  is  a  resident  of  the  state,  is  in  the  probate  court 
of  the  county  of  which  the  deceased  was  resident  at  the  time  of 
his  death;  but,  in  view  of  the  fact  that  a  decedent  may  leave  estate 
in  more  than  one  county,  he  having  died  out  of  the  state,  and  not 
having  been  a  resident  thereof  at  the  time  of  his  death,  the  court 
of  that  county  in  which  application  is  first  made  for  letters  testa- 
mentary or  of  administration  has  exclusive  jurisdiction  of  the  set- 
tlement of  the  estate.  Jurisdiction  of  the  proceedings  for  the  settle- 
ment of  the  estate  of  a  deceased  person  can  not  exist  in  two  courts 
of  the  state  at  the  same  time.  There  can  not  be  two  valid  admin- 
istrations at  the  same  time  and  in  the  same  state;  and  when  the 
probate  court  has  acquired  jurisdiction  of  the  subject-matter,  that 
jurisdiction  is  exclusive. — ^Dungan  v.  Superior  Court,  149  Cal.  98,  117 
Am.  St.  Rep.  119,  84  Pac.  767,  768;  Estate  of  Grlfllth.  84  Cal.  107,  110 
23  Pac.  528,  24  Pac.  381.  A  probate  court  has  no  power  to  appoint 
an  administrator  without  conforming  to  the  steps  prescribed  in  cases 
of  intestacy.— Estate  of  Bouyssou,  3  Cal.  App.  39,  84  Pac.  460. 

3.  Appointment  of  executor  by  court. — ^A  trust  company  appointed 
as  executor  of  a  will  need  not  necessarily  be  appointed  by  the  court, 
though  named  in  the  will,  unless  it  amply  secures  those  interested 
in  the  estate  from  loss. — Estate  of  Kllborn,  6  Cal.  App.  161,  89  Pac. 
985,  987.  If  the  person  named  as  executor  In  the  will  does  not  come 
within  the  inhibited  class,  the  court  has  no  right  to  refuse  his  appli- 
caUon.— Holladay  v.  Holladay,  16  Or.  147,  19  Pac.  81,  83.  While  the 
court  is  authorized  to  refuse  to  appoint  an  executor  named  in  a  will, 
for  want  of  Integrity,  yet  his  appointment  will  be  refused  by  the  court 
only  upon  clear  and  convincing  evidence  establishing  such  disqualify- 
ing fact— In  re  Bauquier,  88  Cal.  302, 313, 26  Pac.  178, 632.    Under  section 
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1354  of  the  Code  of  Civil  Procedure  of  California,  which  giyes  the 
court,  "on  the  return  of  the  absent  executor,"  discretion  to  revoke 
ancillary  letters  of  administration  and  to  grant  letters  to  such  execu- 
tor, the  court  may,  after  such  revocation  grant  letters  to  a  non-resident 
executor  of  the  estate  of  a  non-resident  testator,  on  such  executor's 
visiting  that  state  for  such  purpose. — Estate  of  Randall,  177  Cal.  363, 
170  Pac.  836.  Mere  immorality  is  not  sufficient  to  justify  a  court's 
refusal  to  appoint  as  executor  or  executrix  one  who  is  duly  nominated 
for  such  appointment  by  will.— Estate  of  Munroe,  161  Cal.  10,  118  Pac. 
242,  Ann.  Cas.  1913B,  1161.  Under  the  Hawaiian  system  of  probate 
procedure  as  prescribed  by  statute,  the  appointment  of  different  execu- 
tors in  that  territory,  each  having  distinct  and  separate  powers  and 
duties  with  respect  to  the  property  of  an  estate  lying  in  that  juris- 
diction, is  not  permissible. — ^Estate  of  Lutted,  23  Haw.  11,  18. 

4.  Objections  to  appointment. — ^The  only  objections  that  can  prop- 
perly  be  made  to  the  granting  of  letters  testamentary  to  the  execu- 
tors named  in  the  will,  upon  the  grounds  of  incompetency,  must  be 
for  one  or  more  of  the  reasons  stated  in  the  statute;  and  if  the 
persons  named  in  the  will  do  not  come  within  either  of  the  classes 
of  persons  mentioned  in  the  statute,  and  declared  thereby  to  be  in- 
competent, they  have  the  right  to  the  appointment,  unless  they  have 
renounced,  or  have  failed  to  apply  for  the  probate  of  a  will,  or 
for  letters.— Rice  v.  Tilton,  13  Wyo.  420,  80  Pac.  828,  830.  The  court 
may,  under  the  statute,  and  upon  objections,  decline  to  appoint  an 
executor,  although  named  in  the  will;  and  if  objections  are  made  to 
the  appointment  of  a  trust  company  as  co-executor,  based  upon  facts 
tending  to  show  that  its  financial  condition  and  its  securities  on  deposit 
are  not  such  as  to  afford  ample  protection  to  the  estate,  it  is  within 
the  power  of  the  court,  notwithstanding  the  certificate  of  the  bank 
commissioners  (which  is  not  conclusive  evidence  of  the  fact  of  sol- 
vency), to  inquire  into  the  financial  condition  of  the  company,  and  if  it 
should  appear  that  the  assets  are  insufficient  as  security  for  the  faith- 
ful performance  of  his  trust,  to  refuse  the  appointment.  Those  sec- 
tions of  the  general  law  which  give  to  the  court  authority  to  require 
additional  security  from  an  executor,  when  it  is  made  to  appear  that 
the  original  undertaking  is  insufficient  for  any  reason,  apply  to  the 
equivalent  of  the  bond  given  by  a  corporation;  and  even  though  a  court 
may,  in  the  first  instance,  appoint  a  corporation  as  executor  without 
bond,  yet,  at  any  time  during  the  administration  of  the  trust,  under 
these  sections,  it  may  require  further  and  additional  security,  if  sat- 
isfied that  the  interests  of  the  estate  demand  It. — Estate  of  Kilborn,  6 
Cal.  App.  161,  89  Pac.  985,  987.  Where  an  executrix  named  in  the  will 
appeared  to  have  no  interest  in  the  estate  under  the  will  or  other- 
wise, and  the  estate  appeared  to  be  insufficient  to  pay  its  debts,  includ- 
ing the  allowance  to  the  insane  widow,  and  where  it  further  appeared 
that  the  appointment  of  the  executrix  named  might  endanger  the 
estate,  or  lead  to  embarrassment  in  the  administration  thereof,  it 
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was  held  that  the  court  should  have  sustained  a  protest  against  the 
executrix  named,  under  the  provisions  of  section  7111»  Revised  Statutes 
of  Colorado. — Deehle  t.  Alerton,  58  Colo.  166,  172,  143  Pac.  1096,  Ann. 
Cas.  19ieC,  863. 

5.  Failure  to  apply  or  to  qualify.  Effect  of. — ^The  object  of  the  stat- 
ute, both  with  respect  to  the  issuance  of  letters  testamentary  and 
as  to  the  issuance  of  letters  of  administration,  Is  the  same,  namely, 
to  secure  the  prompt  settlement  of  an  estate.  The  preference  in  the 
one  case  is  given  by  reason  of  the  express  wish  of  the  testator,  and  in 
the  other  by  reason  of  relation  of  interest  in  the  estate;  and  neither 
should  be  disregarded,  providing  the  person  so  designated,  either  by 
the  testator  or  the  statute,  proceeds  with  diligence  to  discharge  the 
duties  of  the  trust;  but,  upon  his  failure  to  do  so,  the  right  of  prefer- 
ence is  lost,  and  the  others  interested  in  the  estate  have  the  right  to 
come  in.— Rice  v.  Tilton,  18  Wyo.  420,  80  Pac.  828,  832.  It  does  not 
follow,  however,  that  a  widow  who  falls  to  apply  for  letters  on  her 
husband's  estate  within  the  time  prescribed  by  statute  can  not  after- 
wards be  appointed  administratrix. — ^Ramp  v.  McDaniel,  12  Or.  108,  6 
Pac.  466.  An  executor  derives  his  authority  from  the  will;  and  con- 
firmation by  the  court,  followed  by  the  filing  of  a  bond,  is  equivalent 
to  taking  out  letters,  the  letters  being  but  the  authentic  evidence  of 
the  power  conferred  by  the  will. — Bank  of  Montreal  T.  Buchanan,  82 
Wash.  480,  73  Pac.  482.  484.  Under  the  probate  law  of  California,  no 
such  officer  as  an  executor  de  son  tort  is  recognized.  Hence  if  a 
person  is  named  in  the  will  as  a  co-executor,  but  refuses  or  neglects 
to  qualify,  and  a  sale  is  afterwards  made  to  him  by  the  executrix  of 
certain  property  belonging  to  the  estate,  the  fact  that  he  was  named 
in  the  will  as  executor,  and  actually  applied  for  letters,  would  not 
constitute  him  a  trustee  for  the  estate  at  the  time  the  contract  of  sale 
was  made.— Bowden  v.  Pierce,  73  Cal.  459,  463,  14  Pac.  302,  15  Pac  64. 

6.  Letters  of  administration  with  wili  annexed. 

(1)  In  general. — The  appointment  of  an  administrator  with  the  will 
annexed  is  to  be  made  in  the  manner  provided  for  the  granting  of 
letters  of  administration  in  cases  of  intestacy.  If  the  court  denies 
probate  to  the  will,  it  is  not  authorized  to  appoint  an  administrator 
with  the  will  annexed. — Estate  of  Bouyssou,  1  Cal.  App.  657,  668,  82 
Pac.  1066.  The  naming  of  an  executor  is  not  essential  to  the  validity 
of  a  will;  and  a  decedent  whose  will  Is  entitled  to  be  admitted  to 
probate  does  not  die  intestate.  In  such  a  case  the  granting  of  letters 
of  administration  with  the  will  annexed  is  not  limited  to  the  order 
prescribed  by  statute  in  cases  where  a  party  dies  intestate. — Estate  of 
Barton,  52  Cal.  538,  540.  The  testator  is  presumed  to  have  understood 
that,  in  the  case  of  the  death  of  the  party  named  as  executor,  without 
any  other  provision  in  the  will  supplying  its  place,  the  probate  court 
would  be  authorized  to  appoint  an  administrator  with  the  will  annexed, 
who  would  be  thereby  invested  with  all  the  powers  of  the  executor 
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named  in  the  will,  subject  only  to  such  special  flupervision  and  limi- 
tations as  are  imposed  by  the  statute  itself.  The  effect  is  the  same 
as  if  the  testator  had  incorporated  these  provisions  in  express  terms 
into  the  will.— Kidwell  y.  Brummlgan,  32  Cal.  436,  441.  An  adverse 
claim  made  by  a  person  does  not  render  him  incompetent  to  act  as 
an  administrator  with  the  will  annexed.  His  bond  as  administrator 
with  the  will  annexed  affords  ample  protection  to  devisees,  legatees, 
and  others  interested  in  the  estate.— Rice  v.  Tilton,  13  Wyo.  420,  80 
Pac.  828,  832.  Section  1350a,  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia, relating  to  cases  where  a  will  names  no  executor,  and  section 
1377  of  that  code,  whereby  letters  of  administration  may  be  granted 
to  any  applicant  when  no  one  entitled  to  them  applies,  considered  in 
respect  to  one  who,  without  applying,  although  entitled  to  do  so,  con- 
tested the  granting  of  letters  to  an  applicant— Estate  of  Davis,  176 
Cal.  198,  166  Pac.  525,  627. 

(2)  Eligibility  and  qualification. — ^An  applicant  for  letters  of  admin- 
istration with  the  will  annexed  is  not,  by  reason  of  being  92  years  old, 
ineligible  for  appointment,  if  a  man  of  physical  activity,  notwithstand- 
ing his  years,  clearness  of  memory  and  perception,  and  accustomed 
to  managing  his  own  business  affairs,  besides  being  familiar  with  the 
affairs  of  the  decedent,  his  sister.— Bstate  of  Wright,  177  Cal.  274,  170 
Pac.  610,  612.  One  petitioning  for  appointment  as  administrator  with 
the  will  annexed  is  not  disqualified  by  reason  of  having  a  prejudice 
against  some  of  the  heirs  or  devisees. — Estate  of  Wright,  177  Cal.  274, 
170  Pac.  610,  612.  When  a  court  has  appointed  a  very  aged  man  admin- 
istrator with  the  will  annexed,  and  before  doing  so  has  had  the  man 
before  it  and  heard  him  examined  and  cross-examined  as  to  his  physi- 
cal and  mental  capability  to  perform  the  functions  of  the  office,  it  is 
immaterial  that  the  man  may  have  stated  that  he  was  too  old  to  under- 
take the  duties.— EsUte  of  Wright,  177  Cal.  274,  170  Pac.  610,  612. 

(d)  Where  executors  appointed  can  not  or  will  not  act. — If  execu- 
tors have  been  appointed  by  the  decedent,  and  can  not  act,  nor  will 
not  act,  or  are  not  allowed  to  act,  then  the  same  persons  in  the 
same  order,  are  entitled  to  letters  of  administration  with  the  will 
annexed.  Where  the  choice  of  the  decedent  fails,  the  law  will  enforce 
its  choice.— Rice  v.  Tilton,  13  Wyo.  420,  80  Pac.  828,  832;  EsUte  of 
Garber,  74  Cal.  338,  340,  16  Pac.  233;  EsUte  of  Li  Po  Tai,  108  Cal. 
484,  488,  41  Pac.  486,  39  Pac.  30;  EsUte  of  Richardson,  120  Cal.  344, 
346,  52  Pac.  832.  And  the  same  is  true  of  cases  where  the  executor 
dies  before  the  will  has  been  probated  or  letters  have  been  issued. — 
Estate  of  McDonald,  118  Cal.  277,  279,  50  Pac.  399.  Where  a  person 
nominated  in  a  will  as  executrix  is  found  to  be  incompetent,  letters 
of  administration  with  the  will  annexed  should  issue  as  in  cases  of 
intesUcy.— EsUte  of  Munroe,  161  Cal.  10,  118  Pac.  242,  Ann.  Cas.  1913B, 
1161. 
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(4)  Right  to  nominate.  Non-residents.  Preference. — While  the  stat- 
ute authorlKes  the  issuance  of  letters  testamentary  to  a  non-resident 
executor,  it  does  not  entitle  him  to  letters  of  administration,  or  give 
him  the  right  to  nominate  an  administrator  with  the  will  annexed. — 
Estate  of  Brundage,  141  Cal.  638,  541,  75  Pac.  175;  and  if  he  make 
no  application  for  letters  testamentary,  a  resident  son  of  the  decedent 
is  entitled  to  letters  as  against  the  nominee  of  such  executor,  and  the 
court  has  no  discretion  in  the  matter. — Estate  of  Brundage,  141  Cal. 
538,  541,  75  Pac.  175;  hut  where  the  executor  joins  in  the  petition  of  his 
nominee,  upon  the  filing  of  an  authenticated  copy  of  the  will,  and  re- 
quests his  appointment,  the  court  does  have  a  discretionary  power 
to  appoint  him,  and  is  not  legally  bound  to  appoint  the  public  admin- 
istrator.— Estate  of  Harrison,  135  Cal.  7,  8,  66  Pac.  846.  So  if  the  execu- 
tor fails  to  apply  for  letters  testamentary,  but  requests  the  appoint- 
ment of  a  nominee,  the  appointment  is  placed  in  the  discretion  of  the 
court,  and  it  may  appoint  the  public  administrator  instead  of  the 
nominee.— Estate  of  Richardson,  120  Cal.  344,  346,  52  Pac.  852.  If  an 
executrix  fails  for  four  years  to  apply  for  letters  testamentary,  and  dies 
before  making  application  therefor,  the  public  administrator  is  entitled 
to  letters,  in  preference  to  a  sister  of  the  deceased  executrix. — Estate 
of  McDonald,  118  Cal.  277,  280,  50  Pac.  399.  Where  an  application 
for  appointment  as  executor  was  denied  under  a  law  which  declared 
that  an  executor  who  was  absent  from  or  resided  out  of  the  state 
was  incompetent,  but  this  disqualification  was  omitted  in  a  subse- 
quent statute,  which  took  effect  after  the  application  was  denied,  and 
the  matter  is  pending  on  appeal  at  the  time  of  such  statutory  change, 
the  case  may  be  remanded,  with  directions  to  dismiss  the  application 
for  the  appointment  as  executor  without  prejudice  to  the  making  of 
a  new  application  dependent  upon  the  law  as  it  exists. — In  re  Connors' 
Estate,  16  Mont.  465,  41  Pac.  271.  Where  the  person  named  as  execu- 
tor in  a  will  can  not,  for  any  reason,  be  appointed  to  take  charge  of 
the  community  estate,  an  administrator  thereof  should  be  appointed, 
to  which  appointment  the  surviving  spouse,  or  the  person  he  or  she 
might  nominate,  would  have  preference. — Smith  v.  Ferry,  6  Wash.  285, 
sub  nom.;  In  re  Hill's  estate,  33  Pac.  585,  587.  A  non-resident  execu- 
tor of  a  foreign  will  can  not,  as  such,  nominate  a  resident  of  this  state, 
who  is  not  otherwise  "interested  in  the  will,"  so  as  to  entitle  him  to 
letters  of  administration  with  the  will  annexed  as  against  the  public 
administrator. — Estate  of  Meier,  165  Cal.  456,  182  Pac.  764,  Ann.  Cas. 
1914D,  121,  48  L.  R.  A.  (N.  S.)  858.  Persons  falling  under  the  fourth 
and  fifth  subdivisions  of  section  5351,  Rev.  Codes  of  Idaho,  are  not 
entitled  to  nominate  a  person  falling  under  the  eleventh  subdivision 
of  that  section,  and  have  that  person  advanced  to  the  rank  and  class 
occupied  by  the  person  making  the  nomination. — Estate  of  Daggett, 
15  Idaho  504,  508,  98  Pac.  849.  It  is  only  the  persons  designated  in  the 
statute,  who  are  entitled  to  nominate  some  other  person  for  appoint- 
ment, and  thereby  have  such  person  advanced  to  the  rank  and  class 
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Of  the  one  making  the  request  or  nomination. — ^Estate  of  Daggett,  15 
Idaho  604,  508,  98  Pac.  849.  The  application  of  a  non-resident  brother 
and  other  heirs  of  the  deceased  does  not  give  the  person  recommended 
by  them  a  preference  right  over  any  others  entitled  to  the  appoint- 
ment as  administrator  under  the  statute. — ^Wright  v.  Merrill,  26  Idaho 
8,  14,  140  Pac.  1101. 

(5)  Right  to  letters.  Foreign  wills. — The  provisions  of  the  statute 
relating  to  the  probate  of  foreign  wills  are  not  to  be  construed  in- 
dependently of  the  other  provisions  of  the  statute  relating  to  the 
right  of  administration,  as  between  persons  interested  In  the  will. 
That  section  of  the  statute  which  provides  that  "letters  of  admin- 
istration with  the  will  annexed  must  be  issued  as  designated  and 
provided  for  the  grant  of  letters  In  cases  of  intestacy,"  is  not  re- 
stricted to  any  class  of  wills,  and  certainly  must  include  foreign 
wills  in  its  provisions. — ^Estate  of  Coan,  132  Cal.  401,  403,  64  Pac. 
691.  On  the  probate  of  a  foreign  will  in  this  state,  in  the  absence 
of  a  retftion  by  the  executor  nam^d  in  the  will,  letters  of  admin- 
istration must  be  granted  to  a  person  interested  in  the  will,  who 
applies  for  them.— Estate  of  Bergin,  100  Cal.  376,  34  Pac.  867.  One 
who  lives  in  this  state,  and  is  an  assignee  of  part  of  the  interest 
of  a  non-resident  sole  devisee  and  executor  of  the  will,  is  entitled 
to  letters,  as  being  a  person  interested  in  the  will. — ^Estate  of  Engle, 
124  Cal.  292,  56  Pac.  1022.  If  no  statutory  objection  can  be  made  to 
the  granting  of  letters  testamentary  to  a  person  named  as  executor 
in  a  foreign  will,  he  has  the  right  to  the  appointment,  unless  he  has 
renounced  or  failed  to  apply  for  the  probate  of  the  will  and  letters 
testamentary.— Rice  v.  Tilton,  18  Wyo.  420,  80  Pac.  828,  830.  If  a 
foreign  executor  fails  to  make  application  for  letters  testamentary  in 
this  state,  he  has  no  power  or  right  to  nominate  an  administrator 
with  the  will  annexed. — ^Bstate  of  Brundage,  141  Cal.  538,  541,  75  Pac. 
175.  But  in  default  of  application  for  letters  testamentary  by  the  exec- 
utor, or  by  a  devisee  resident  in  this  state,  who  is  entitled  to  act  as 
administrator,  there  is  no  statutory  provision  which  requires  tlie  court 
to  appoint  the  nominee  of  such  executor  or  of  any  resident  devisee. — 
Estate  of  Richardson,  120  Cal.  344,  346,  52  Pac.  832.  If,  however,  a 
foreign  executor  joins  in  the  petition  of  his  nominee,  and  requests 
the  latter's  appointment,  the  court  has  a  discretionary  power  to  ap- 
point such  nominee. — ^Estate  of  Harrison,  135  Cal.  7,  8,  66  Pac.  846. 
A  court  may  appoint  an  administrator  of  the  estate  of  a  non-resident 
deceased,  where  the  only  assets  of  said  estate  consist  of  a  right  of 
action  against  a  resident  of  this  state,  or  in  case  there  are  no  assets 
at  all.  If  there  should  be  nothing  which  the  administrator  could  legally 
do,  il  could  harm  nobody.  But  If  there  should  be  something  which 
the  administrator  ought  to  do,  then  the  appointment  would  be  neces- 
sary.—In  re  Tasanen's  Estate,  25  Utah  396,  71  Pac.  984,  986.  But, 
in  Washington,  where  eleven  years  have  elapsed  after  a  testator's 
death,  and  his  estate  has  been  finally  settled  in  another  state  by  a 
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court  of  competent  Jurisdiction,  and  he  left  no  personal  estate  in 
Washington,  but  did  leave  an  equitable  title  to  real  estate,  which  how- 
ever, had  vested  in  the  devisees,  and  their  rights  had  become  absolute 
under  the  statute,  it  was  held  that  there  was  no  necessity  for  any 
administration  in  Washington.— Murphy  v.  Murphy,  42  Wash.  142,  84 
Pac.  646,  648.  On  the  probate  of  a  foreign  will  in  this  state,  in  the 
absence  of  a  petition  by  the  executor  named  in  the  will,  letters  of 
administration  must  be  granted  to  a  person  interested  in  the  will, 
who  applies  for  them,  and  a  petition  of  the  public  administrator  for 
the  issuance  of  letters  of  administration  to  himself  should  be  denied. 
—Estate  of  Bergin,  100  Cal.  876,  378,  34  Pac.  867.  In  this  case  it  was 
said  that  "whether  or  not  the  general  provisions  of  the  code  about 
public  administrators  refer  only  to  the  estates  of  persons  dying  in 
their  counties,  and  to  domestic  wills,  must  be  considered  an  open 
question."— Estate  of  Bergin,  100  Cal.  376,  378,  34  Pac.  867.  So  if 
the  devisee  under  a  foreign  will  is  interested  in  the  will,  within  the 
meaning  of  the  statute,  so  as  to  entitle  him  to  letters  of  administra- 
tion as  against  the  public  administrator,  it  follows  that  his  assignee 
Is  likewise  entitled  to  letters,  in  preference  to  the  public  adminis- 
trator.— Estate  of  Engle,  124  Cal.  292,  293,  66  Pac.  1022.  In  the  case 
of  a  foreign  will,  when  the  non-resident  executor  does  not  apply  for 
letters  in  this  state,  any  person  "interested  in  the  will,"  which  term 
includes  any  devisee  or  legatee,  or  an  assignee  of  a  devisee  or  legatee, 
who  is  in  all  respects  competent  to  serve  as  administrator  under 
the  laws  of  this  state,  is  entitled  as  a  matter  of  right  to  such  letters 
in  preference  to  any  person  "not  interested  in  the  -will,"  by  virtue 
of  the  provisions  specially  applicable  to  foreign  wills. — Estate  of  Meier, 
166  Cal.  456,  132  Pac.  764,  Ann.  Gas.  1914D,  121,  48  L.  R.  A.  (N.  S.)  868. 
In  the  case  of  a  foreign  will,  when  a  non-resident  executor  does  not 
apply  for  letters  in  this  state,  where  there  are  applications  for  ap- 
pointment by  two  or  more  persons  "interested  in  the  will"  who  are 
competent  to  serve  as  administrator  under  the  laws  of  this  state,  the 
relativ^ rights  of  the  parties  are  determined  by  the  rules  applicable 
in  cases  of  intestacy. — ^Estate  of  Meier,  165  Cal.  466,  132  Pac.  764, 
Ann.  Cat.  1914D,  121,  48  L.  R.  A.  (N.  S.)  858.  The  general  provisions 
relating  to  the  issuance  of  letters  of  administration  with  the  will 
annexed  control  in  the  case  of  foreign  wills,  except  in  so  far  as  there 
is  special  provision  to  the  contrary  in  the  article  on  foreign  wills. — 
Estate  of  Meier,  165  Cal.  456,  132  Pac.  764,  Ann.  Cat.  1914D,  121,  48 
L.  R.  A.  (N.  S.)  858.  In  the  case  of  a  foreign  will,  any  attempted  nomi- 
nation of  another  as  administrator  by  one  "interested  in  the  will"  who 
is  himself  incompetent  to  serve  as  administrator  under  the  laws  of 
this  state,  except  where  the  nomination  is  made  by  the  surviving  hus- 
band or  wife,  is  inefEctual  for  any  purpose. — ^Estate  of  Meier,  165  Cal. 
456,  132  Pac.  764,  Ann.  Gas.  1914D,  121,  48  L.  R.  A.  (N.  S.)  858.  In  the 
case  of  a  foreign  will,«when  the  non-resident  executor  does  not  apply 
for  letters  in  this  state,  where  none  of  the  applicants  is  "interested  in 
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the  will/*  the  rule  applicable  In  cases  of  intestacy  control.  Such  rules 
require  the  appointment  of  the  public  administrator  in  preference  to 
one  whose  only  claim,  apart  from  the  fact  that  he  is  legally  compe- 
tent, is  based  on  the  nomination  of  the  executor  of  the  will  or  the 
nomination  of  some  one  interested  in  the  will,  other  than  the  surviving 
husband  or  wife,  who  is  himself  incompetent  to  serve  as  administrator. 
—Estate  of  Meier,  165  Cal.  456,  132  Pac.  764,  Ann.  Cat.  1914D,  121,  48 
L.  R.  A.  (N.  S.)  858.  Sections  1322-1324  of  the  Code  of  Civil  Procedure 
of  California,  dealing  especially  with  foreign  wills,  prevail  over  all 
conflicting  provisions  as  to  all  the  matters  arising  out  of  that  article 
of  the  code;  and  thereunder  the  executor  in  a  foreign  will  is  entitled 
to  letters  if  he  applies  therefor,  but  in  the  absence  of  his  application 
letters  must  be  granted  to  "any  other  person  interested  in  the  will" 
who  applies  for  them,  provided  the  applicant  has  the  qualifications 
prescribed  by  law  for  administrator. — Estate  of  Meier,  165  Cal.  456, 
132  Pac.  764,  Ann.  Cat.  1914D,  121,  48  L.  R.  A.  (N.  S.)  868. 

(6)  To  be  Istued  when.  Order  of  appointment. — If  a  decedent  has 
left  a  will  entitled  to  probate,  he  does  not  die  intestate,  within  the 
meaning  of  the  statute  which  prescribes  the  order  in  which  the  per- 
sons therein  designated  are  entitled  to  an  estate  of  a  person  dying 
intestate,  and  in  such  cases  the  granting  of  letters  with  the  will 
annexed  is  not  limited  to  the  order  prescribed  in  the  statute. — Es- 
state  of  Barton,  62  Cal.  538,  640;  Estate  of  McDonald,  118  Cal.  277, 
279,  50  Pac.  399.  Hence  where  an  executrix  died  four  years  after  the 
death  of  decedent,  without  having  applied  for  letters  testamentary, 
the  public  administrator  is  entitled  to  letters  of  administration  with 
the  will  annexed  upon  the  estate,  and  the  court  has  no  discretion  to 
refuse  such  letters  to  him,  and  to  grant  them  to  the  sister  of  the 
deceased  executrix,  although  she  offers  to  waive  the  commissions  to 
which  she  would  be  entitled  in  the  interest  of  the  estate. — Estate  of 
McDonald,  118  Cal.  277,  280,  50  Pac.  399.  Where  the  administration 
of  an  estate  has  become  vacant  by  the  revocation  of  the  letters  of 
administration  with  the  will  annexed,  and  the  estate  has  not  been 
fully  administered,  it  is  the  duty  of  the  court  to  appoint  an  adminis- 
trator with  the  will  annexed  to  complete  the  administration;  and  the 
court  has  no  right  to  refuse  to  make  such  appointment  on  the  ground 
that  the  heirs  of  the  deceased  have  parted  with  their  interest  in  the 
property  of  the  estate.— Estate  of  Pina,  112  Cal.  14,  16,  44  Pac.  332; 
Estate  of  Strong,  119  Cal.  663,  667,  61  Pac.  1078.  The  statute  which 
provides  that  "if  the  sole  executor  or  all  the  executors  are  incompe- 
tent, or  renounce,  or  fail  to  apply  for  letters,  or  appear  and  qualify, 
letters  of  administration  with  the  will  annexed  must  be  issued  as  desig- 
nated and  provided  for  the  grant  of  letters  as  in  cases  of  intestacy," 
refers  only  to  cases  where  an  executor  has  been  named  in  the  will. — 
Estate  of  Von  Buncken,  120  Cal.  343,  52  Pac.  819.  Where  a  will  at- 
tempted to  appoint  two  different  executors  with  separate  and  distinct 
powers  and  duties  with  respect  to  the  property  of  the  testator,  it  was 
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proper  to  appoint  an  administrator  with  the  will  annexed. — Estate  of 
Lutted,  23  Haw.  11,  18.  After  death  of  executor,  discharged  because 
he  could  find  no  property*  court  held  authorised  to  appoint  adminis- 
tratrix cum  testamento  annexo,  to  administer  subsequently  discov- 
ered property  without  first  vacating  order  of  discharge,  under  section 
1698  of  the  Code  of  Civil  Procedure  of  California,  providing  that  final 
settlement  shall  not  prevent  subsequent  letters  where  other  property 
is  discovered  or  if  it  should  otherwise  become  necessary .-^Shiels  v. 
Nathan,  12  Cal.  App.  604,  108  Pac.  34. 

(7)  Who  are  not  entitled  to. — ^In  the  event  that  no  executor  is  ap- 
pointed in  the  will,  the  public  administrator,  as  against  a  legatee,  Is 
not  entitled  to  letters  of  administration  with  the  will  annexed.— Estate 
of  Von  Buncken,  120  Cal.  343,  52  Pac.  819.  In  the  case  of  a  partnership 
estate  where  there  were  unsettled  matters  between  the  partners, 
growing  out  of  the  partnership  relation,  at  the  time  of  the  death  of 
one  of  the  partners,  the  surviving  partner  is  not  entitled  to  letters  of 
administration  with  the  will  annexed.— Estate  <^  Garber,  74  Cal.  338, 
340,  16  Pac.  233.  A  relative  of  a  deceased  person  who  is  not  entitled 
on  distribution  to  succeed  to  any  portion  of  the  estate  is  not  entitled 
to  letters  of  administration  with  the  will  annexed. — Estate  of  Winbigler, 
166  Cal.  434,  137  Pac.  1.  The  assignee  of  the  interests  of  non-resident 
legatees  under  a  domestic  will,  claiming  solely  by  virtue  of  the  assign- 
ment, is  not  entitled  to  letters  of  administration  with  the  will  annexed, 
upon  the  estate,  in  preference  to  the  public  administrator;  such 
assignee  is  a  stranger  to  the  estate,  and  his  right  to  administer 
the  estate,  though  the  decedent  died  testate,  is  subordinate  to  that 
of  the  public  administrator;  the  court  therefore,  in  snch  a  case,  errs 
in  refusing  to  appoint  the  public  administrator. — In  re  Moran's  Estate, 
Hynes  v.  Peaks,  176  Cal.  216,  168  Pac.  18.  Where  a  testator  provides 
that  if  his  estate  is  worth  the  sum  of  $40,000  at  the  time  of  his  death 
it  shall  be  divided  among  certain  designated  relatives,  and  that  a 
designated  niece  and  nephew  shall  receive  nothing,  and  then  subse- 
quently provides  that  if  his  estate  shall  be  worth  more  than  such  sum 
"then  all  heirs  shall  receive  the  larger  amount,"  such  niece  and  nephew 
are  not  entitled  to  any  portion  of  the  estate  in  the  event  of  the  latter 
contingency,  and  are  therefore  not  entitled  to  letters  of  administration 
with  the  will  annexed  as  against  a  named  legatee. — Estate  of  Win- 
bigler, 166  CaL  434,  137  Pac.  1.  A  relative  of  a  deceased  person,  who 
is  not  entitled  on  distribution  to  succeed  to  any  portion  of  the  estate, 
is  not  entitled  to  letters  of  administration  with  the  will  annexed. — 
Estate  of  Winbigler,  166  Cal.  434,  137  Pac.  1.  The  assignee  of  portions 
of  an  estate  from  the  sole  beneficiary  under  the  will  of  the  deceased, 
presenting  a  copy  of  the  foreign  will  and  the  probate  thereof,  duly 
authenticated,  according  to  section  1323  of  the  Code  of  Civil  Procedure 
of  California,  is  entitled,  if  competent  to  serve  as  administrator  in 
this  state,  to  letters  of  administration  with  the  will  annexed,  as  against 
one  who,  like  the  public  administrator,  is  not  "interested  in  the  estate." 
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—In  re  Rankin's  Estate,  164  Cal.  138,  127  Pac.  1034.  It  is  immaterial, 
so  far  as  the  public  administrator  is  concerned,  that  nothing  of  value 
was  paid  by  the  assignee  of  portions  of  the  estate  of  a  deceased  person. 
—In  re  Rankin's  Estate,  164  Cal.  138,  127  Pac.  1034. 

7.  Validity  and  effect  of  appointment. — Letters  testamentary  issued 
to  one  person  are  unauthorized  and  void  where  the  order  of  the  court 
directed  the  letters  to  be  issued  to  another  person. — Estate  of  Frey, 
52  Cal.  658,  661.  After  letters  testamentary  have  been  issued,  the  court 
has  no  power  afterwards  to  appoint  a  special  administrator  of  the 
estate,  unless  the  executor  or  executrix  is  first  suspended  or  removed. — 
Schroeder  v.  Superior  Court,  70  Cal.  343,  11  Pac.  661.  But  the  appoint- 
ment of  an  administrator  with  the  will  annexed  supersedes,  per  se,  all 
former  administrations  of  the  estate. — McCanley  v.  Harvey,  49  Cal. 
497,  505.  Where  the  hearing  of  d  petition  for  letters  of  administration 
with  the  will  annexed  has  been  fixed  for  the  fifteenth  day  of  a  month 
named,  the  issue  and  posting,  on  the  fifth  day  of  that  month,  of  the 
notice  of  hearing  complies  with  the  statute,  section  1373  of  the  Code  of 
Civil  Procedure  of  California.— EsUte  of  Wright,  177  Cal.  274,  170 
Pac.  610. 

8.  Appeal. — Where  a  will  has  been  refused  probate  In  the  lower 
court,  but  the  appellate  court  directs  the  will  to  be  admitted  to  pro- 
bate, the  lower  court  will  not  be  directed  to  issue  letters  of  adminis- 
tration with  the  will  annexed  to  the  petitioner,  unless  it  has  been  found 
as  a  fact  by  the  probate  court  that  he  is  a  proper  person  to  receive 
such  letters.  That  matter  must  be  left  open  for  further  consideration 
of  the  court  below.— Estate  of  Wood,  36  Cal.  75,  82.  If  the  executor 
named  in  the  will  fails  to  apply  for  letters  testamentary,  the  exercise 
of  the  court's  discretion  in  appointing  some  other  person  administra- 
tor with  the  will  annexed  will  not  be  disturbed,  where  no  abuse  of 
discretion  is  shown. — ^Rice  v.  Tilton,  13  Wyo.  420,  80  Pac.  828,  832.  In  a 
controversy  between  two  persons  to  be  appointed  executors  of  an 
estate,  the  judgment;iof  the  supreme  court  settling  the  matter  should 
l>e  carried  into  effect  i)y  the  probate  court,  notwithstanding  the  death 
of  one  of  the  person^  before  the  last-named  court  acta  on  the  matter. — 
Estate  of  Pacheco,  29  Cal.  224. 
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9  237.    Form.    Oath  of  administration  with  the  will  annexed. 
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the  will  annexed  have  been  recorded. 
9  239.    Form  of  letters  of  administration. 
9  240.    Form.    Oath  of  administrator  or  administratrix. 
9  241.    Form.    Clerk's  certificate  that  letters  of  administration  have 

been  recorded. 

§  233.    Form  of  letters  testammtary. 

Letters  testamentary  must  be  substantially  in  the  fol- 
lowing  form:  State  of  California,  county,  or  city  and 

county  of .    The  last  will  of  A.  B.,  deceased,  a  copy 

of  which  is  hereto  annexed,  having  been  proved  and  re- 
corded in  the  superior  court  of  the  county,  or  city  and 

county  of ,  C.  D.,  who  is  named  therein  as  such,  is 

hereby  appointed  executor.    Witness,  G.  H.,  clerk  of  the 

superior  court  of  the  county,  or  city  and  county  of , 

with  the  seal  of  the  court  aflSxed  the day  of , 

A.  D.,  18 — .     (Seal.)     By  order  of  the  court     G.  H., 
Clerk. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1360. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1630. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  784. 
Colorado— Mills's  Statutes  of  1912,  section  7930. 
Idaho* — Compiled  Statutes  of  1919,  section  7484. 
Montana* — ^Revised  Codes  of  1907,  section  7429. 
New  Mexico — Statutes  of  1915,  section  2216. 
North  Dakota— Compiled  Laws  of  1913,  section  8689. 
Oklahoma— Revised  Laws  of  1910,  section  6242. 
Oregon — ^Lord's  Oregon  Laws,  section  1174« 
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South  Dakota* — Compiled  Laws  of  1918,  section  6702. 
UUh*~Compiled  Laws  of  1907,  section  3804. 
Wyoming — Compiled  Statutes  of  1910,  section  5624. 

§  234.    Fonn.  Oath  of  executor  or  executrix. 

[TiUe  of  court] 

pm,*,      *     *  X   1  (No. .    Dept  No. . 

[Title  of  estate.]  |  [TiUe  of  form.] 

State  of , 


County  ^  of 


J  88. 


I  do  solemnly  swear  that  I  will  support  the  constitution 
of  the  United  States  and  the  constitution  of  the  state  of 
— : — ,  and  that  I  will  faithfully  discharge  the  duties  of 

executor  ^  of  the  last  will  of ,  deceased,  according  to 

law. 

Subscribed  and  sworn  to  before  me  this day  of 

^,19--. 

,  Deputy  County  Clerk  of  the  County  •  of . 

Explanatory  notes. — i  Or,  City  and  County.  2  Or,  executrix.  sOr, 
City  and  County.  The  oath  is  to  be  attached  to  the  letters,  and  the 
letters  must  be  recorded:     See  §  276,  post. 

§235.    Form.  Clerk's  certificate  that  letters  testamentary  have 
been  recorded. 

[Title  of  court] 

(No. .1    Dept  No. 

[TlUe  of  estate.]  |  ^TiUe  of  form.] 

Office  of  the  County  Clerk. 
County  *  of ,  }bs. 

I, ,  county  clerk  of  the  county  '  of y  and  ex 

officio  clerk  of  the *  court  thereof,  do  hereby  certify 

the  foregoing  to  be  a  full,  true,  and  correct  copy  of  the 

letters  testamentary  in  the  matter  of  the  estate  of , 

deceased,  now  on  file  and  of  record  in  my  office;  and  I 
further  certify  that  the  same  have  not  been  revoked  or 
vacated,  but  are  still  of  full  force  and  effect. 

Witness  my  hand  and  the  seal  of  said  court  this 

day  of y  19—.  ,  Clerk. 

[Seal]  By ,  Deputy  Clerk. 
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Explanatory  notes. — lOive  file  number.  ^,^Ot,  City  and  County. 
4  Title  of  court 

§  236.    Form  of  letters  of  administration  with  the  will  annexed. 
Letters  of  administration,  with  the  will  annexed,  must 
be  substantially  in  the  following  form:  State  of  Cali- 
fornia, county  [or  city  and  county]  of .     The  last  will 

of  A.  B.,  deceased,  a  copy  of  which  is  hereto  annexed,  hav- 
ing been  proved  and  recorded  in  the  superior  court  of  the 

county,  or  city  and  county  of ,  and  there  being  no 

executor  named  in  the  will  (or  as  the  case  may  be),  C.  D. 
is  hereby  appointed  administrator  with  the  will  annexed. 
Witness,  G.  H.,  clerk  of  the  superior  court  of  the  county, 

or  city  and  county  of ,  with  the  seal  of  the  court 

afl5xed,  the day  of ,  A.  D.  18 — .     (Seal.)     By 

order  of  the  court.  G.  H.,  Clerk. — Kerr's  Cyc.  Code  Civ. 
Proc,  %  1361. 

ANALOGOUS  AND  IDENTICAL  8TATUTE8. 

The  *  Indicates  identity. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  785.        ^ 
Colorado — Mills's  Statutes  of  1912,  section  7930. 
Idaho*— Compiled  Statutes  of  1919,  section  7486. 
Montana* — Revised  Codes  of  1907,  section  7430. 
Nevada — ^Revised  Laws  of  1912,  section  5893. 
North  Dakota — Compiled  Laws  of  1913,  section  8690. 
Oklahoma — ^Revised  Laws  of  1910,  section  6243. 
Oregon — ^Lord's  Oregon  Laws,  section  1175. 
South  Dakota* — Compiled  Laws  of  1913,  section  5703. 
Utah* — Compiled  Laws  of  1907,  section  3805. 
Wyoming — Compiled  Statutes  of  1910,  section  5525. 

§  237.    Form.  Oath  of  administrator  with  the  will  annexed. 

[Title  of  court] 

C  No. .1     Dept.  No. . 

[Title  of  estate.]  |  [Tide  of  form.] 

State  of ,  ) 

County »  of ,  j  ^' 

I  do  solemnly  swear  that  I  will  support  the  constitution 
of  the  United  States  and  the  constitution  of  the  state  of 
,  and  that  I  will  faithfully  perform,  according  to  law. 
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the  duties  of  administrator  '  with  the  will  annexed  of  the 

estate  of ,  deceased. 

Subscribed  and  sworn  to  before  me  this day  of 

,  19 — .  ,  Deputy  Clerk. 

Explanatory  notes. — i  Give  file  number.  2  Or,  City  and  Ck>unty.  s  Or, 
administratrix.  This  oath  is  to  be  attached  to  the  letters,  and  the 
letters  must  be  recorded:     See  S  276,  post 

« 

§  238.    Form.  Clerk's  certificate  that  letters  of  administration 
with  the  will  annexed  have  been  recorded. 

[Title  of  court.] 

(No. .1    Dept.  No. ; 

[TiUe  of  estate.]  |  [Title  of  form.] 

State  of ,  1 


County  *  of  — 

I,  ,  county  clerk  of  the  county  •  of j  and  ex 

officio  clerk  of  the *  court  thereof,  do  hereby  certify 

the  foregoing  to  be  a  full,  true,  and  correct  copy  of  the 
letters  of  administration  with  the  will  annexed  in  the  mat- 
ter of  the  estate  of ,  deceased,  now  on  file  and  of 

record  in  my  office;  and  I  further  certify  that  the  same 
have  not  been  revoked  or  vacated,  but  are  still  of  full 
force  and  effect. 

Witness  my  hand  and  the  seal  of  said  court  this 

day  of y  19 — .  ,  Clerk. 

[Seal]  By ,  Deputy  Clerk. 

Explanatory  notes. — i  Qive  iUe  number.  2,  s  Or,  City  and  County. 
4  Title  of  court 

§  239.    Form  of  letters  of  adminiatration. 

Letters  of  administration  must  be  signed  by  the  clerk, 
under  the  seal  of  the  court,  and  substantially  in  the  fol- 
lowing form:  State  of  California,  county,  or  city  and 

county  of .    C.  D.  is  hereby  appointed  administrator 

of  the  estate  of  A.  B.,  deceased.  (Seal.)  Witness,  G.  H., 
clerk  of  the  superior  cuort  of  the  county,  or  city  and 

county  of ,  with  the  seal  thereof  affixed,  the day 

of ,  A.  D.  18 — .    By  order  of  the  court.     G.  H.,  Clerk. 

—Kerr's  Cyc.  Code  Civ.  Proc,  §  1362. 
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ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Alaska— Compiled  Laws  of  1913,  section  1631. 
Arizona— Revised  Statutes  of  1913,  iMuragraph  786. 
Colorado — Mills's  Statutes  of  1912,  section  7930. 
Idaho*— Compiled  Statutes  of  1919,  section  7486. 
Montana*— Revised  Codes  of  1907,  section  7431. 
Nevada— Revised  Laws  of  1912,  section  5909. 
North  Dakota— Compiled  Laws  of  1913,  section  8691. 
Oklahoma — ^Revised  Laws  of  1910,  section  6244. 
Oregon — Lord's  Oregon  Laws,  section  1175. 
South  Dakota*--Compiled  Laws  of  1913,  section  5704. 
Utah*--Compiled  Laws  of  1907,  section  3820. 
Washington — ^Remington's  1915  Code,  section  1393. 
Wyoming — Compiled  Statutes  of  1910,  section  5626. 

§  240.    Form.  Oath  of  administrator  or  adminifltratrix. 

[Title  of  court] 

(No. .    Dept.  No. , 

[Title  of  estate.]  {  ^^j^^  ^,  j^,„  j 

State  of ,  1 

County  *  of ,  / 

I  do  solemnly  swear  that  I  will  support  the  constitution 
of  the  United  States  and  the  constitution  of  the  state  of 

,  and  that  I  will  faithfully  discharge  the  duties  of 

administrator  ^  of  the  estate  of ,  deceased,  according 

to  law. 

Subscribed  and  sworn  to  before  me  this day  of 

,  19 — .  ,  Deputy  County  Clerk. 

Explanatory  notea. — i  Or,  City  and  County.  2  Or,  administratrix. 
This  oath  is  to  be  attached  to  the  letters,  and  the  letters  must  be 
recorded:     See  9  275,  poet 

§  241.    Form.  Clerk's  certificate  that  letters  of  administration 
have  been  recorded. 

[Title  of  court] 
[TiUe  of  estote.]  |  [TiUe  of  form.] 

State  of ,  1 

County  *  of ,  j  ^* 

I, y  county  clerk  of  the  county  •  of ,  and  ex 

officio  clerk  of  the *  court  thereof ,  do  hereby  certify 
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the  foregoing  to  be  a  full,  true,  and  correct  copy  of  the 
letters  of  administration  in  the  matter  of  the  estate  of 

,  deceased,  now  on  file  and  of  record  in  my  office ;  and 

I  further  certify  that  the  same  have  not  been  revoked  or 
vacated,  but  are  still  of  full  force  and  effect. 

Witness  my  hand  and  the  seal  of  said  court  this 

day  of ,  19—.  ,  Clerk. 

[Seal]  By ,  Deputy  Clerk. 

Explanatory  notea.— i  Give  file  number.  2,8  Or,  City  and  County. 
4  Title  of  court 

OATH,  AND  SEAL  TO  LETTERS. 

1.  Oath  required. 

2.  Necessity  of  seal  to  letters. 

3.  Effect  of  omitting  seaL 

1.  Oath  required. — No  person  can  fill  the  position  of  executor  or 
administrator  until  he  has  qualified  according  to  law»  and  no  recogni- 
tion by  the  probate  court  can  make  him  an  officer  de  facto. — ^Pryor  v. 
Downey,  50  Cal.  888,  399,  19  Am.  Rep.  656;  Estate  of  Hamilton,  34  Cal. 
464,  469.  If  a  person  has  been  named  in  the  will  as  executor,  he  is  not 
a  trustee  for  the  estate  until  he  qualifies,  although  he  has  actually 
applied  for  letters.  His  refusal  or  neglect  to  qualify  is  a  disclaimer 
of  the  trust. — ^Bowden  v.  Pierce,  73  Cal.  459,  463, 14  Pac.  302,  15  Pac.  64. 
Where  the  estimated  value  of  the  estate  was  forty-five  thousand  dollars, 
it  was  objected  that  the  executor  did  not  properly  qualify,  so  as  to 
entitle  him  to  enter  upon  the  discharge  of  his  trust;  but  the  court  held 
that  the  objection  could  not  prevail,  since  the  will  fixed  the  amount 
of  the  bond  at  twenty  thousand  dollars,  and  the  bond  in  that  sum 
was  executed  and  approved  by  the  county  court.  This  provision  of  the 
will  was  said  to  be  reasonable,  and  the  bond  designated  having  been 
given,  it  was  deemed  'unnecessary  to  require  the  executor  to  take  the 
oath  prescribed  in  cases  where  the  undertaking  is  wholly  dispensed 
with.— In  re  Censer's  Estate,  40  Or.  138,  66  Pac.  607,  609. 

2.  Neceasity  of  teal  to  letters. — It  is  not  necessary  to  affix  a  seal  of 
the  court  to  any  other  matter  contained  on  the  sheet  or  page  upon 
which  the  letters  of  administration  are  written,  but  it  is  necessary  to 
affix  one  to  the  letters,  and  the  affixing  of  a  seal  upon  the  paper  on 
which  the  letters  are  written  is  a  substantial  compliance  with  the  law. 
— Sharp  V.  Dye,  64  CaL  9,  11,  27  Pac.  789.  The  probate  seal  of  a  pro- 
bate Judge  adopted  as  the  seal  of  the  probate  court  1b  entitled  to  full 
credit  as  such. — ^Ward  y.  Moorey,  1  Wash.  Ter.  104. 

3.  Effect  of  omitting  seal. — ^The  purpose  of  the  seal  is  to  authenticate 
the  letters,  but  where  fh%  cpurt  has  recognized  one  as  a^^mlnistrator. 

Probate  Law— •• 
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the  fact  that  the  seal  has  been  omitted  from  the  letters  of  adminis- 
tration, although  the  letters  recite  that  the  seal  was  affixed,  can  not 
be  made  the  basis  for  a  collateral  attack.  The  absence  from  the 
letters  of  the  Impress  of  the  seal  does  not  impair  their  efltect,  in  a  col- 
lateral action,  as  evidence  of  the  administrator's  authority. — Dennis 
V.  Bint,  122  Cal.  39,  68  Am.  St  Rep.  17,  54  Pac.  378,  380. 
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CHAPTER  in. 

LETTERS  OF  ADMINISTRATION.      TO  WHOM  AND  THE  ORDER 

IN  WHICH  THEY  ARE  GRANTED. 

§  242.  Order  of  persons  entitled  to  administer;  partner  not  to  admin- 
ister. 

§  243.  Preference  of  persons  equally  entitled. 

§  244.  In  discretion  of  court  to  appoint  administrator  when. 

§  246.  When  minor  or  incompetent  is  entitled,  who  must  be  appointed. 

§  246.  Who  are  Incompetent  to  act  as  administrators. 

§  247.  Married  woman  may  be  administratrix* 

§  242.  Order  of  persons  entitled  to  administer ;  partner  not  to 
administer. 
Administration  of  the  estate  of  a  person  dying  intes- 
tate must  be  granted  to  some  one  or  more  of  the  persons 
hereinafter  mentioned,  the  relatives  of  the  deceased  being 
entitled  to  administer  only  when  they  are  entitled  to  suc- 
ceed to  his  estate  or  some  portion  thereof;  and  they  are, 
respectively,  entitled  thereto  in  the  following  order : 

1.  The  surviving  husband  or  wife,  or  some  competent 
person  whom  he  or  she  may  request  to  have  appointed. 

2.  The  children. 

3.  The  father  and  mother. 

4.  The  brothers  and  sisters. 

5.  The  grandchildren. 

6.  The  next  of  kin  entitled  to  share  in  the  distribution 
of  the  estate. 

7.  The  public  administrator. 

8.  The  creditors. 

9.  Any  person  legally  competent. 

If  the  decedent  was  a  member  of  a  partnership  at  the 
time  of  his  decease,  the  surviving  partner  must  in  no  case 
be  appointed  administrator  of  his  estate.  This  section 
shall  apply  to  the  relatives  of  the  previously  deceased 
spouse  of  decedent  when  entitled  to  succeed  to  some  por- 


564  PROBATE  LAW  AND  PBAOTIGE. 

tion  of  the  estate  under  subdivision  eight  of  section  one 
thousand  three  hundred  eighty-six  of  the  Civil  Code. — 
Kerr's  Gyc.  Code  Civ.  Proc,  §  1365. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 

Alaska— Compiled  Laws  of  1913,  sections  1606,  1608. 

Arizona— Reyised  Statutes  of  1913,  paragraph  787. 

Colorado^-Mllls's  Statutes  of  1912,  section  7908. 

Hawaii — ^Revised  Laws  of  1915,  section  2490. 

Idaho — Complied  Statutes  of  1919,  section  7487. 

Kansas — General  Statutes  of  1916,  section  4496. 

Montana— Revised  Codes  of  1907,  section  7432. 

Nevada— Revised  Laws  of  1912,  section  5894,  as  amended  by  Stat- 
utes of  1913,  chapter  36,  page  28;  and  by  Statutes  of  1917,  chapter 
192,  page  356. 

North  Dakota— Compiled  Laws  of  1913;  sections  8666,  8667. 

Oklahoma— Revised  Laws  of  1910,  section  6245. 

Oregon — ^Lord's  Oregon  Laws,  sections  1150,  1162. 

South  Dakota — Compiled  Laws  of  1913,  section  6706. 

Utah — Compiled,  Laws  of  1907,  sections  3812,  3815. 

WashlngtoarssLaag^f  1917,  chapter  156,  page  656,  sections  61,  88. 

Wyoming — CompUed'staniteB  of  1910,  section  5502. 

§  243.    Preference  of  persons  equally  entitled. 

Of  several  persons  claiming  and  equally  entitled  to 
administer^  relatives  of  the  whole  blood  must  be  pre- 
ferred to  those  of  the  half  blood. — Kerr's  Gyc.  Code  Civ. 
Proc,  %  1366. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Arizona— Revised  Statutes  of  1913,  paragraph  788. 
Idaho — Compiled  Statutes  of  1919,  section  7488. 
Montana — ^Revised  Codes  of  1907,  section  7433. 
Nevada — Revised  Laws  of  1912,  section  5895. 
North  Dakota — Compiled  Laws  of  1913,  section  8663. 
Oklahoma— Revised  Laws  of  1910,  section  6246. 
South  Dakota — Compiled  Laws  of  1913,  section  5706. 
Utah — Compiled  Laws  of  1907,  section  3813. 

§244.    In  discretion  of  court  to  appoint  administrator  when. 

When  there  are  several  persons  equally  entitled  to  the 

adndnistration,  the  court  may  grant  letters  to  one  or 

more  of  them;  and  when  a  creditor  is  claiming  letters  the 
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court  may,  in  its  discretion,  at  the  request  of  another 
creditor,  grant  letters  to  any  other  person  legally  com- 
petent.— Kerr's  Gyc.  Code  Civ.  Proc,  §  1367. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

-     The  *  Indicates  identity. 
Arizona* — Revised  Statutes  of  1913,  paragraph  789. 
Idaho*-— Compiled  Statutes  of  1919,  section  7489. 
Montana — ^Revised  Codes  of  1907,  section  7434. 
Nevada — ^Revised  Laws  of  1912,  section  6896. 
North  Dakota-^Compiled  Laws  of  1913,  section  8663. 
Oklahoma*— Revised  Laws  of  1910,  section  6247. 
South  Dakota* — Compiled  Laws  of  1913,  section  5707. 
Utah — Compiled  Laws  of  1907,  section  3813. 
Wyoming — Compiled  Statutes  of  1910,  section  5603. 

§  246.  When  minor  or  incompetent  is  entitled,  ynho  must  be 
appointed. 
If  any  person  entitled  to  administration  is  a  minor  or 
an  incompetent  person,  letters  must  be  granted  to  his  or 
her  guardian,  or  any  other  person  entitled  to  letters  of 
administration,  in  the  discretion  of  the  court. — Kerr's 
Cyc.  Code  Civ.  Proc,  %  1368. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  790. 
Colorado — Mills's  Statutes  of  1912,  section  7909. 
Idaho — Compiled  Statutes  of  1919,  section  7490. 
Montana — ^Revised  Codes  of  1907,  section  7436. 
North  Dakota — Compiled  Laws  of  1913,  section  8657. 
Oklahoma — ^Revised  Laws  of  1910,  section  6248. 
South  Dakota — Compiled  Laws  of  1913,  section  5708. 
Utah— Compiled  Laws  of  1907,  sections  3813,  3815. 

§  246.    Who  are  incompetent  to  act  as  administrators. 

No  person  is  competent  or  entitled  to  serve  as  admin- 
istrator or  administratrix  who  is : 

1.  Under  the  age  of  majority. 

2.  Not  a  bona  fide  resident  of  the  state. 

3.  Convicted  of  an  infamous  crime. 

4.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness^  improvi- 
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dence,  or  want  of  understanding  or  integrity, — Kerr's 
Cyc.  Code  Civ.  Proc,  §  1369. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1629. 

Arizona — Revised  Statutes  of  1913,  paragraph  791« 

Colorado— Mills's  Statutes  of  1912,  section  7909. 

Idaho* — Compiled  Statutes  of  1919,  section  7491. 

Kansas — Genera]  Statutes  of  1915,  section  4512. 

Montana — Revised  Codes  of  1907,  section  7436. 

Nevada — ^Revised  Laws  of  1912,  section  6897. 

New  Mexico— Statutes  of  1915,  section  2223. 

North  Dakota — Compiled  Laws  of  1913,  sections  8657,  8682. 

Oklahoma — Revised  Laws  of  1910,  section  6249. 

Oregon — ^Lord's  Oregon  Laws,  section  1173. 

South  Dakota — Compiled  Laws  of  1913,  section  5709. 

Utah — Compiled  Laws  of  1907,  section  3815. 

Washington — Laws  of  1917,  chapter  156,  page  663,  section  87. 

Wyoming — Compiled  Statutes  of  1910,  section  5504. 

§247.    Married  woman  may  be  admiiUBtratrix. 

A  married  woman  may  be  appointed  administratrix. 
When  an  unmarried  woman  appointed  administratrix 
marries,  her  authority  is  not  thereby  extinguished. — 
Kerr's  Cyc.  Code  Civ.  Proc,  %  1370. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — Revised  Statutes  of  1913,  paragraph  792. 
Hawaii — ^Revised  Laws  of  1915,  section  2953. 
Idaho — Compiled  Statutes  of  1919,  section  7492. 
Montana* — ^Revised  Codes  of  1907,  section  7437. 
Nevada— Revised  Laws  of  1912,  section  5898. 
North  Dakota — Compiled  Laws  of  1913,  sections  8657,  8682. 
South  Dakota — Compiled  Laws  of  1913,  section  5710. 
Utah — Compiled  Laws  of  1907,  section  3816. 
Wyoming*-— Compiled  Statutes  of  1910,  section  5505. 
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CHAPTER  IV. 

PETITION  AND  CONTEST  FOR  LETTERS,  AND  ACTION  THEREON. 

S  248.    Applications,  how  made. 

S  249.    Form.    Petition  for  letters  of  administration. 

S  260.    Form.    Petition  by  corporation  for  letters  of  administration. 

S  251.    Form.    Petition  for  letters,  etc.,  to  others  than  those  entitled. 

9  252.    When  granted. 

S  253.    Notice  of  application.    Day  of  hearing  to  be  set  by  clerk. 

S  264.    Form.    Notice  of  hearing  of  petition  for  letters  of  administration. 

S  256.    Contesting  application.    Hearing. 

9  256.  Form.  Affidavit  of  posting  of  notice  of  hearing  of  application 
for  letters  of  administration.     (By  deputy  county  clerk.) 

S  257.  Form.  Affidavit  of  posting  of  notice  of  hearing  of  application 
for  letters  of  administration.  (By  any  person  over  twenty- 
one  years  of  age.) 

8  258.    Form.    Objections  to  appointment  of  administrator. 

S  259.  Blorm.  Order' that  application  for  letters  and  contest  for  letters 
be  heard  together. 

9  260.    Hearing  of  proofs  and  issuance  of  letters. 
9  261.    Form.    Order  appointing  administrator. 

9  262.    Evidence  of  notice. 

9  268.    Qrant  to  any  applicant    * 

9  264.  What  proofs  must  be  made  before  granting  letters  of  adminis- 
tration. 

9  266.    Request  in  writing.    Letters  may  issue  to  whom. 

9  266.    Form.    Request  for  another's  appointment  as  administrator. 

9  266.1  Special  notice  to  heirs,  devisees  and  legatees  during  administra- 
tion. 


LETTERS  OF  ADMINISTRATION. 


1.  Granting  or  refusing  of  adminis- 

tration. 

(1)  In  general. 

(2)  New,  or  further  letters. 

2.  Jurisdiction  of  courts. 
8.  Preliminary  proof. 

4.  Letters  on  estate  of  minor. 

6.  Petition  for  letters. 

(1)  In  general. 

(2)  Application  by  creditors. 

(3)  Construction  of  statute. 

(4)  Statement  of  facts. 
(6)  Sufficiency  of  petition. 
(6)  To  be  granted  in   what 

court  and  county. 


(7)  Withdrawal  of  petition.  Ef- 
fect of. 

6.  Order  of  appointment. 

7.  Who  are  entitled  to  letters. 

8.  Priority.    Preference. 

9.  Right    to    nominate.      Letters    to 

others     than     those     en^ 
UUed. 

(1)  In  general. 

(2)  Non -residents. 

10.  Letters  where  several  are  equally 

entitled. 

11.  Discretion  of  court. 

12.  Notice  and  hearing. 
18.  Contest  of  application. 

(1)  In  general. 
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<S)  What   questions   are   in- 
volved. 
(8)  Who  may  appear  and  con- 
test. 
(4)  Allegations.      Proof.      Pre- 
sumption. 
14.  Waiver  of  right.    Delay. 
16.  Validity  of  appointment  and  let- 
ters. 

16.  Collateral  attack. 

17.  Order  granting  letters.    Bffect  of^ 

18.  Vesting  of  appointee  with  office. 

19.  Who  are  not  entitled  to  appoint- 

ment. 


10.  Competency.     Dlsquallllcation   to 
act. 

(1)  In  general. 

(2)  Want  of  understanding. 
(8)  Drunkenness. 

(4)  Improvidence. 
(6)  Want  of  integrity. 

(6)  Competency    of    widow    or 

her  nominee. 

(7)  Right    of    incompetent    to 

nominate. 

21.  Non-residents, 

22.  AppeaL 


§  248.    Applications,  how  made. 

Petitions  for  letters  of  administration  must  be  in  writ- 
ing, signed  by  the  applicant  or  his  counsel,  and  filed  with 
the  clerk  of  the  court,  stating  the  facts  essential  to  give 
the  court  jurisdiction  of  the  case,  and  when  known  to  the 
applicant,  he  must  state  the  names,  ages,  and  residences 
of  the  heirs  of  the  decedent,  and  the  value  and  character 
of  the  property.  If  the  jurisdictional  facts  exist,  and  are 
proved  at  the  hearing  but  are  not  fully  set  forth  in  the 
petition,  the  decree  or  order  of  administration  and  subse- 
quent proceedings  are  not  void  on  account  of  such  want 
of  jurisdictional  averments. — Kerr's  Cyc.  Code  Civ. 
Proc,  §  1371. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 

Alaska — Compiled  Laws  of  1918,  section  1613. 

Arizona*— Revised  Statutes  of  f913,  paragraph  793. 

Hawaii— Revised  Laws  of  1916,  sections  2488,  2489. 

Idaho — Ck>mpiled  Statutes  of  1919,  section  7493. 

Montana— Revised  Codes  of  1907,  section  7438. 

Nevada— Revised  Laws  of  1912,  section  6899. 

New  Mexico— Statutes  of  1916,  section  2226. 

North  Dakota — Compiled  Laws  of  1913,  sections  8669,  865S, 

Oklahoma — ^Revised  Laws  of  1910,  section  6260. 

Oregon — Lord's  Oregon  Laws,  section  1167. 

South  Dakota — Compiled  Laws  of  1913,  section  6711. 

Utah — Compiled  Laws  of  1907,  section  3817. 

Washington — ^Laws  of  1917,  chapter  166,  page  667,  section  61. 

Wyoming— Compiled  Statutes  of  1910,  section  6613. 
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§  248.    Fonn.  Petition  for  letters  of  ftdminiBtratioxL 

[Title  of  court] 

rm<^i      M     4*1  (Department  No. . 

[Title  of  estate.]  j      ^^j^^^  ^^  ^^^^  ^ 

To  the  Honorable ^  Judge  of  the Court  of  the 

County  1  of ,  State  of . 

The  petition  of  ^  of  said  county,^  respectfully 

shows : 

That died  on  or  about  the day  of ,  19 — , 

in  the  county  •  of ^  state  of ; 

That  said  deceased,  at  the  time  of  his  ^  death,  was  a 
resident  of  the  county  ^  of ,  state  of ; 

That  said  deceased  left  estate  in  the  county  •  of , 

state  of ^  consisting  of '^  property ; 

That  the  value,  character,  and  annual  revenue  of  said 
property  are  as  follows,  to  wit : ;• 

That  the  estate  and  effects  for  or  in  respect  to  which 
letters  of  administration  are  hereby  applied  for  do  not 
exceed  the  value  of dollars  ($ )  ;• 

That  the  names,  ages,  and  residences  of  the  next  of  kin 
of  said  deceased,  and  whom  your  petitioner  is  advised 
and  believes,  and  therefore  alleges,  to  be  the  heirs  at  law 
of  said  deceasedj  are  as  follows,  viz. : 

Names.  Ages.  Besidences. 


That  due  search  and  inquiry  have  been  made  to  ascer- 
tain if  said  deceased  left  any  will  and  testament,  but  none 
has  been  found,  and,  according  to  the  best  knowledge, 
information,  and  belief  of  your  petitioner,  said  deceased 
died  intestate ; 

That  your  petitioner  is  a  son*®  of  said  deceased,  one  of 
his  heirs  at  law,  and  entitled  to  share  in  the  distribution 
of  his  estate,  if  said  deceased  died  intestate,  and  there- 
fore, as  your  petitioner  is  advised  and  believes,  is  en- 
titled to  letters  of  administration  upon  said  estate.** 

Wherefore  your  petitioner  prays  that  a  day  of  court 
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may  be  appointed  for  hearing  this  application ;  that  the 
clerk  of  this  court  be  directed  to  give  due  notice  thereof 
by  posting  notices  according  to  law ;  and  that,  upon  said 
hearing  and  the  proofs  to  be  adduced,  letters  of  adminis- 
tration of  said  estate  may  be  issued  to  your  petitioner. 

Dated ,  19 — .  ,  Petitioner. 

,  Attorney  for  Petitioner. 

Explanatory  notes. — i-s  Or,  City  and  County.  4  Or,  her.  b,  6  Or,  city 
and  county.  7  Real  and  personal,  or  either,  as  the  case  may  be.  s  Give 
details.  9  State  amount,  lo  Or  according  to  the  fact,  ii  In  case  the 
public  administrator  applies  for  letters,  say,  "That  your  petitioner  Is 
the  public  administrator  of  said  county  [or  city  and  county];  that 
decedent  left  no  known  heirs" ;  or,  "That  no  party  entitled  to  adminis- 
ter has  applied  for  letters;  and  that  your  petitioner  Is  entitled  to  letters 
of  administration." 

§260.    Form.   Petition  by  corporation  for  letters  of  ftdminiB- 
tratioQ. 

[Title  of  court.] 

r«,,x,      M     X  .   ,  (Department  No. . 

[Title  of  estate.]  {      ^^.^j^ ^^ ^^^^ 

The  petition  of  the Company  respectfully  shows: 

That  petitioner  is  a  corporation  organized  and  existing 

under  the  laws  of  the  state  of ,  and  is  authorized  by 

its  articles  of  incorporation  to  act  as  executor,  adminis- 
trator,   guardian,    assignee,    receiver,    depositary,    or 

trustee,  and  has  a  paid-up  capital  of  not  less  than 

thousand  dollars  ($ ),  of  which thousand  dollars 

($ )  has  been  actually  paid  in,  in  cash,  and  has  depos- 
ited with  the  treasurer  of  said  estate  for  the  benefit  of  its 

creditors   the   further   sum   of  thousand   dollars 

($ ),  in  bonds  and  securities,  in  compliance  with  the 

provisions  of  law;^  which  said  bonds  and  securities  are 
now  held  by  said  treasurer,  in  his  official  capacity,  for  the 
uses  and  purposes  aforesaid,  and  that  petitioner  has  com- 
plied with  all  the  requirements  of  said  act,  and  has  pro- 
cured from  the  board  of  bank  commissioners  of  the  state 
of a  certificate  of  authority  stating  that  it  has  com- 
plied with  the  requirements  of  said  act  and  is  authorized 
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to  act  as  executor,  administrator,  gaardian,  assignee,  re- 
ceiver, depositary,  or  trustee.* 

Explanatory  notes. — i  Designate  the  act  giving  authority.  2  Proceed 
as  in  an  ordinary  petition  for  letters  of  administration  by  an  individual: 
"That died,"  etc. 

§261.    Form.   Petition  for  letters,  etc.,  to  others  than  those 
entitled. 

[Title  of  court] 

,      .     .  .    ,  (Department  No. . 

[Title  of  estate.]  j      ^^j^^^  ^^  ^^^^3 

This  form  is  the  same  as  the  ordinary  petition  for 
letters  of  administration  (see  §  249),  except  the  last  para- 
graph before  the  prayer.  In  the  place  of  said  last  para- 
graph substitute  the  following : 

That  the  person  entitled  to  letters  of  administration  on 

said  estate,  to  wit, j  declines  to  act  as  administrator  ^ 

thereof,  and  has  made  and  filed  herein  a  written  request 
that  your  petitioner,  a  competent  person,  be  appointed 
in  his  stead  as  such  administrator  ;^  and  that  said  request 
is  annexed  hereto  and  made  a  part  hereof,  the  same  as  if 
incorporated  herein. 

Explanatory  notes. — i«2  0r,  administratrix. 

§  262.    When  granted. 

Letters  of  administration  may  be  granted  by  the  court 
at  any  time  appointed  for  the  hearing  of  the  application, 
or  at  any  time  to  which  the  hearing  is  continued  or  post- 
poned.— Kerr's  Cyc.  Code  Civ.  Proc,  §  1372. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

•  The  ♦  indicates  Identity. 
Arizona* — ^Reyised  Statutes  of  1913,  paragraph  794. 
Idaho — Compiled  Statutes  of  1919,  section  7494. 
MonUna*— Revised  Codes  of  1907,  section  7439. 
Oklahoma — Revised  Laws  of  1910,  section  6265. 
South  Dakota — Compiled  Laws  of  1913,  section  5712. 
Wyoming* — Compiled  Statutes  of  1910,  section  6514. 


I 
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§2S3.    Notice  of  applicatioiL    Day  of  hearing  to  be  set  by 
clerk. 

When  a  petition  praying  for  letters  of  administration 
is  filed,  the  clerk  of  the  court  must  set  the  petition  for 
hearing  by  the  court,  and  give  notice  thereof  by  causing 
notices  to  be  posted  in  at  least  three  public  places  in  the 
county,  one  of  which  must  be  at  the  place  where  the  court 
is  held,  containing  the  name  of  the  decedent,  the  name  of 
the  applicant,  and  the  time  at  which  the  application  will 
be  heard.  Such  notice  must  be  given  at  least  ten  days 
before  the  hearing. — Kerr's  Gyc.  Code  Civ.  Proc,  §  1373. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  •  indicates  Identity. 

Arizona* — ^Revised  Statutes  of  1913,  paragraph  79S. 

Idaho — Compiled  Statutes  of  1919,  section  7495. 

Montana* — ^Reylsed  Codes  of  1907,  section  7440. 

Nevada — ^Reviaed  Laws  of  1912,  section  5899. 

North  Dakota — Compiled  Laws  of  1913,  section  866S. 

Oklahoma — Revised  Laws  of  1910,  section  6251. 

South  Dakota — Compiled  Laws  of  1918,  section  5718* 

Utah — Compiled  Laws  of  1907,  section  3818. 

Washington — ^Laws  of  1917,  chapter  156,  page  657,  section  68. 

Wyoming — Compiled  Statutes  of  1910,  section  5515. 


§  264.    Form.  Notice  of  hearing  of  petition  for  letters  of  ad- 
ministration. 

[Title  of  court] 

(No. .1    Dept.No. . 

[Title  of  estate.]  -  ^  ^T,^^  ^^  ^^^^  j 

Notice  is  hereby  given,  That has  filed  with  the 

clerk  of  the ^  court  of  the  county  •  of ^  state  of 

,  a  petition  praying  for  the  issuance  to  him  of  letters 

of  administration  upon  the  estate  of ,  deceased ;  and 

that  the  hearing  of  said  petition  will  be  had  before  the 

'  court,  at  the  court-house  in  the  county  *  of ,  on 

the day  of -,  19 — ,  at o'clock  in  the  fore- 
noon ®  of  said  day,  at  which  time  and  place  all  persons 
interested  in  said  estate  are  notified  to  appear  and  con- 
test the  same,  if  they  choose.  y  Clerk. 

Dated ,  19—,  By ,  Deputy  Clerk. 
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Explanatory  notes. — i  Give  file  number.  2  Title  of  court,  s  Or,  city 
and  county.    4  Title  of  court.    6  Or»  city  and  county.    6  Or,  afternoon. 

§266.    Contesting  application.   Hearing. 

Any  person  interested  may  contest  the  petition,  by 
filing  written  opposition  thereto,  on  the  ground  of  the 
incompetency  of  the  applicant,  or  may  assert  his  own 
rights  to  the  administration  and  pray  that  letters  be 
issued  to  himself.  In  the  latter  case  the  contestant  must 
file  a  petition  and  give  the  notice  required  for  an  original 
petition,  and  the  court  must  hear  the  two  petitions  to- 
gether.— Kerr's  Cyc.  Code  Civ.  Troc,  §  1374, 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  •  indicates  Identity. 
Arizona* — Revised  Statutes  of  1913,  paragraph  796. 
Idaho* — Oomplled  Statutes  of  1919,  section  7496.     ' 
Montana* — ^Revised  Codes  of  1907,  section  7441. 
Nevada—Revised  Laws  of  1912,  section  *  6900. 
North  Dakota — Compiled  Laws  of  1913,  section  8660. 
Oklahoma— Revised  Laws  of  1910,  section  6252. 
South  Dakota* — Compiled  Laws  of  1913,  section  5714. 
Utah* — Compiled  Laws  of  1907,  section  3819. 
Wyoming — Compiled  Statutes  of  1910,  section  6516. 

§  256.  Form.  Affidavit  of  posting  of  notice  of  hearing  of  ap- 
plication for  letters  of  administration.  (By  deputy 
county  clerk.) 

[Title  of  court.] 

rr«i*i      M     *  *    -I  C^o« -^    Dept.  No. ^1 

[Title  of  estate.]  |  [Tltie  of  form.] 

State  of 

ss. 


County  ^  of 


, 


,  deputy  county  derk  of  said  county,®  being  duly 

sworn,  says:  That  he  is,  and  at  all  times  hereinafter 
named  was,  a  deputy  county  clerk  of  said  county,*  a  male 
citizen  of  the  United  States,  over  the  age  of  twenty-one 

years,  and  not  interested  in  the  estate  of ,  deceased ; 

that  he  is  competent  to  be  a  witness  in  the  matter  of  said 
estate ;  and  that  on  the day  of ,  19 — ,  at  the  re- 
quest and  under  the  direction  of  the  clerk  of  said  court, 


574  PBOBATE  LAW  AND  PBACTIGB. 

he  posted  three  noticesy  of  which  the  annexed  is  a  oopy^  in 
three  of  the  most  public  places  in  said  connty,*  to  wit,  one 

at  the  place  at  which  the  court  is  held,®  one  at ,''  and 

one  at ,®  

Subscribed  and  sworn  to  before  me  this day  of 

,  19 — .  y  County  Clerk. 


Explanatory  notes. — i  Give  file  number,  a-s  Or,  City  and  County. 
6  Designating  it  7  As,  at  the  United  States  postrofflce,  etc.  8  As,  at 
the  city  hall.    This  affidavit  should  be  attached  to  the  notice. 

§  257.  Form.  Affidavit  of  posting  of  notice  of  hearing  of  ap- 
plication for  letters  of  administration.  (By  any  per- 
son over  twenty-one  years  of  age.) 

[Title  of  court] 

rr^Ms.'i      M     ^  ^    ,.  fNo. .1    Dept.No. , 

[Title  of  esUte.]  \  jTIUe  ot  term.] 


State  of . 


,} 


County  2  of  '  ®®- 

of  said  county,  being  duly  sworn,  deposes  and 


says :  That  he  is,  and  at  all  times  hereinafter  mentioned 
was,  a  white  male  citizen  of  the  United  States,  over  the 
age  of  twenty-one  years,  and  not  interested  in  said  es- 
tate ;  that  he  is  competent  to  be  a  witness  in  the  matter  of 

said  estate;  and  that  on  the day  of ,  19 — ,  at 

the  request  and  under  the  direction  of  the  clerk  of  said 
court,  he  duly  posted  exact  and  true  copies  of  the  within 
notice  in  three  of  the  most  public  places  within  said 

county  '  of ,  to  wit,  one  copy  at ^^  in  said  county, 

one  at ,*^  and  one  at  the  court-house  where  said ^ 

court  of  the  county  "^  of is  held.® 

Subscribed  and  sworn  to  before  me  this day  of 

,  19—.  ,  Clerk. 

By ,  Deputy  Clerk. 

Explanatory   notes. — i  Give  file  number.    2,  z  Or,  City  and  County. 

4  As,  at  the  United  States  post-office  in  the  town  or  city  of .    s  As, 

at  the  city  hall,  etc.  6  Title  of  court.  7  Or,  city  and  county.  8  Stating 
location  of  court-house.    This  affidavit  should  be  attached  to  the  notice. 
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§  258.    Form.   Objections  to  appointment  of  administrator. 

[Title  of  court] 

rm,*,      *      .  *    ,  (No. .1    Dept.No. . 

[Title  of  estate.]  J  [Title  of  form.] 

The  petition  of ,  praying  that  letters  of  adminis- 
tration on  the  estate  of ,  deceased,  be  granted  to  him, 

the  said ,  having  been  filed  herein,  — 

Now  comes ^  a  son  ^  of  said  deceased,  and  files  this, 

his  written  opposition  to  the  granting  of  said  petition, 
and  for  reasons  why  the  said  petitioner  should  not  be  ap- 
pointed alleges : 

That  said  petitioner, ,  is  under  the  age  of  majority ; 

That  said  petitioner, ,  is  not  a  bona  fide  resident  of 

this  state; 

That  said  petitoner, ,  has  been  convicted  of  an  in- 
famous crime,  to  wit,  the  crime  of ;^  and  that  said 

conviction  was  had  in  the  court  of  the  county  of , 

state  of ,  on  the day  of ,  19 — ; 

That  said  petitioner  is  incompetent  to  perform  the 
duties  of  administrator  of  said  estate  because  of  his  want 
of  understanding,  in  this, ;* 

That  said  petitioner  is  incompetent  to  perform  the 
duties  of  administrator  of  said  estate  because  of  drunk- 
enness ; 

That  said  petitioner  is  incompetent  to  perform  the 
duties  of  administrator  of  said  estate  because  of  improvi- 
dence in  this, '^ 

That  said  petitioner  is  incompetent  to  perform  the 
duties  of  administrator  of  said  estate  because  of  his  want 
of  integrity,  in  this f 

That  said  contestant  is  entitled,  after  petitioner,  to  let- 
ters of  administration  on  said  estate;  and  that  he  has 
filed  in  this  court  his  application  to  be  appointed  admin- 
istrator of  said  estate. 

Wherefore  contestant  prays  that  this  contest  and  said 
application  be  heard  together;  that  the  application  of 
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said  for  letters  of  administration  be  denied;  and 

that  letters  issue  to  this  contestant. 

^  Petitioner. 

,  Attorney  for  Petitioner. 

Explanatory  notes. — i  Give  file  number,  s  Or,  according  to  the  fact 
s  Name  the  crime.  4  State  facts  showing  want  of  understanding;  as» 
lack  of  knowledge  of  the  English  language,  etc.  b  State  facta  showing 
improvidence,  o  State  facts  showing  want  of  integrity.  Concerning 
objections,  see  also  9  226,  ante. 

§269.    Form.   Order  that  application  for  letters  and  contest 
for  letters  be  heard  together. 

[Title  of  court] 

CNo. .1    DeptNo. . 

[Title  of  estate.]  j  [TiUe  of  f orm.] 

It  is  ordered  that  the  application  of for  letters  of 

administration  upon  the  estate  of ^  deceased,  and  the 

contest  of ^  opposing  the  petition  of  the  said , 

and  the  petition  of  said  contestant, ,  asserting  his 

own  rights  to  the  administration,  and  asking  that  letters 
of  administration  be  granted  to  him  upon  said  estate,  be 

set  for  hearing,  at  the  court-room  of  this  court,  at ,* 

on  the day  of j  19 — ,  at  the  hour  of o  'clock, 

in  the  forenoon  '  of  said  day,  and  that  the  same  be  heard 
together. 

Dated ,  19 — .  ,  Judge  of  the Court. 

Explanatory  notes. — i  Give  file  number.  2  State  location  of  court- 
room.   8  Or,  afternoon,  as  the  case  may  be. 

§  260.    Hearing  of  proofs  and  issuance  of  letters. 

On  the  hearing,  it  being  first  proved  that  notice  has 
been  given  as  herein  required,  the  court  must  hear  the 
allegations  and  proofs  of  the  parties,  and  order  the  issu- 
ing of  letters  of  administration  to  the  party  b^st  entitled 
thereto. — Kerr's  Cyc.  Code  Civ,  Proc,  %  1375. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Arizona* — Revised  Statutes  of  1913,  paragraph  797. 
Idaho*— Compiled  Statutes  of  1919,  section  7497. 
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Montana*— Revised  Codes  of  1907,  section  7442. 
Nevada — ^Revised  Laws  of  1912,  section  6901. 
Oklahoma*— Revised  Laws  of  1910,  section  6253. 
South  Dakota* — Compiled  Laws  of  1913,  section  5715. 
Wyoming — Compiled  Statutes  of  1910,  section  6517. 

§261.    Form.  Order  appointing  administrator. 

[Title  of  court] 

(No. .1    Dept  No. . 

[Title  of  estate.]  |  ^^Itle  of  form.] 

Now  comes  the  petitioner, ,  by ^  his  attorney, 

and  proves  to  the  satisfaction  of  the  court  that  the  peti- 
tion for  letters  of  administration  herein  was  filed  on 

,  19 — ;  that  on  the  same  day  the  time  for  hearing 

the  same  was  by  the  clerk  duly  set  for  the day  of 

,  19 — ;  and  that  notice  of  said  hearing  has  been  duly 

given  as  required  by  law,^  and  it  appearing  that  peti- 
tioner is  legally  competent,  and  no  person  appearing  to 
contest  said  petition,  the  court  proceeds  to  hear  the  evi- 
dence, and  thereupon  finds  that  the  facts  therein  alleged 
are  true,  and  that  said  petition  ought  to  be  granted. 

It  is  therefore  ordered  and  adjudged  by  the  court, 

That  said died  on  the  -^ day  of ,  19 — ;  that  he 

left  estate  in  the  said  state  of ,  and  was  then  a  resi- 
dent of  the  county  *  of ,  in  said  state ;  that be 

appointed  administrator  of  the  estate  of  said ,  de- 
ceased; and  that  letters  of  administration  thereon  issue 
to  him  upon  his  taking  the  oath  required  by  law,  and 

giving  bond  in  the  sum  of dollars  ($ ) . 

,  Coimty  Clerk. 

Entered ,  19 — .  By ,  Deputy.* 

Explanatory  notes. — i  Give  file  number.  2  If  the  matter  has  been  con- 
tinued, say:  "and  the  hearing  having  been  regularly  continued  to  this 
time."    8  Or,  city  and  county.    ^  See  note  S  77,  ante. 


§  262.    Evidence  of  notice. 

An  entry  in  the  minutes  of  the  court,  that  the  required 
proof  was  made  and  notice  given,  shall  be  conclusive 
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evidence  of  the  fact  of  such  notice. — Kerr's  Cyc.  Code 
Civ.  Proc,  §  1376. 

ANALOGOUS  AND  IDENTICAL  STATUTES, 

The  *  Indicates  Identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  798. 
Idaho* — Compiled  Statutes  of  1919,  section  7498. 
Montana — ^Revised  Codes  of  1907,  section  7448. 
Nevada* — Revised  Laws  of  1912,  section  5902. 
Oklahoma* — ^Revised  Laws  of  1910,  section  6254. 
South  Dakota* — Compiled  Laws  of  1913,  section  6716. 

§  283.    Orant  to  any  applicant. 

Letters  of  administration  must  be  granted  to  any  ap- 
plicanty  though  it  appears  that  there  are  other  persons 
having  better  rights  to  the  administration,  when  such 
persons  fail  to  appear  and  claim  the  issuing  of  letters  to 
themselves. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1377. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  799. 
Idaho*— Compiled  Statutes  of  1919,  section  7499. 
Montana*— Revised  Codes  of  1907,  section  7444. 
Nevada* — ^Revised  I«aws  of  1912,  section  5903. 
North  Dakota — Compiled  Laws  of  1913,  section  8663. 
Oklahoma* — Revised  Laws  of  1910,  section  6255. 
South  Dakota* — Compiled  Laws  of  1913,  section  5717. 
Utah— Compiled  Laws  of  1907,  section  3814. 
Washington — ^Laws  of  1917,  chapter  156,  page  656,  section  61. 
Wyoming— Compiled  Statutes  of  1910,  section  5518. 

§  264.  What  proofs  muat  be  made  before  granting  letters  of 
administration. 
Before  letters  of  administration  are  granted  on  the 
estate  of  any  person  who  is  represented  to  have  died  in- 
testate, the  fact  of  his  dying  intestate  must  be  proved  by 
the  testimony  of  the  applicant  or  others ;  and  the  court 
may  also  examine  any  other  person  concerning  the  time, 
place,  and  manner  of  his  death,  the  place  of  his  residence 
at  the  time,  the  value  and  character  of  his  property,  and 
whether  or  not  the  decedent  left  any  will,  and  may  com- 
pel any  person  to  attend  as  a  witness  for  that  purpose. — 
Kerr's  Cyc.  Code  Civ.  Proc,  ^  1378. 
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ANALOGOUS  AND  IDENTICAL  STATUTEd, 

The  *  indicates  identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  800. 
Colorado— Mills's  Statutes  of  1912,  section  7903. 
Idaho* — Compiled  Statutes  of  1919,  section  7500. 
Montana* — Revised  Codes  of  1907,  section  7445. 
Nevada* — ^Revised  Laws  of  1912,  section  5904. 
North  Dakota — Compiled  Laws  of  1913,  section  8662. 
Oklahoma* — ^Revised  Laws  of  1910,  section  6256. 
South  Dakota* — Compiled  Laws  of  1913,  section  5718. 

§  266.    Bequest  in  writing.  Letters  may  issue  to  whom. 

Administration  may  be  granted  to  one  or  more  compe- 
tent persons,  although  not  otherwise  entitled  to  the  same, 
at  the  written  request  of  the  person  entitled,  filed  in  the 
court.  When  the  person  entitled  is  a  non-resident  of  the 
state,  affidavits,  taken  ex  parte  before  any  officer  author- 
ized by  the  laws  of  this  state  to  take  acknowledgments 
and  administer  oaths  out  of  this  state,  may  be  received  as 
prima  facie  evidence  of  the  identity  of  the  party,  if  free 
from  suspicion,  and  ^  the  fact  is  established  to  the  satis- 
faction of  the  court. — Kerr's  Gyc.  Code  Civ.  Proc,  %  1379. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  801« 
Idaho — Compiled  Statutes,  section  7501. 
Montana* — ^Revised  Codes  of  1907,  section  7446. 
Nevada— Revised  Laws  of  1912,  section  5905. 
North  Dakota— Compiled  Laws  of  1913,  section  8661. 
Oklahoma* — ^Revised  Laws  of  1910,  section  6257. 
South  Dakota* — Complied  Laws  of  1913,  section  5719. 
Utah — Compiled  Laws  of  1907,  section  8812.  ' 

Wyoming* — Compiled  Statutes  of  1910,  section  6519. 

§266.    Form.   Bequest  for  another's  appointment  as  admlur 
istrator. 

[Title  of  court] 

^     .  X   ,  (Department  No. ^ 

[Title  of  estate.!  j      [Title  of  form.] 

To  the  Honorable  the *  Court  of  the  County  ^  of ^ 

State  of . 

The  undersigned,  the  surviving  wife  of ,  deceased, 

is  entitled  to  letters  of  administlration  upon  his  estate. 
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but  declines  to  undertake  such  administration,  waives  her 
right  to  be  appointed  administratrix  of  said  estate,  and 
respectfully  requests  this  court  to  appoint,  in  her  stead, 

as  such  administratrix,' ^  a  resident  of  the  county  * 

of ,  state  of ,  a  competent  person  to  serve  as  such 

administratrix,^  but  who  is  not  entitled  to  receive  said 
letters  of  administration  except  at  the  request  of  the 
person  so  entitled  as  aforesaid,  and  whose  petition  for 
letters  of  administration  of  said  estate  is  herewith  pre- 
sented and  filed  at  the  request  of  the  undersigned. 

(Widow  of ,  deceased.) 

Explanatory  notes. — i  Title  of  court,  a  Or,  City  and  County.  sOr, 
administrator.    4  Or»  dty  and  county,    o  Or,  administrator, 

§  266.^  Special  notices  to  heirs,  devisees  and  legatees  during 
administration. 
At  any  time  after  the  issuance  of  letters  testamentary 
or  of  administration  upon  the  estate  of  any  decedent,  any 
person  interested  in  said  estate  (including  the  state  con- 
troller), whether  as  heir,  devisee,  legatee  or  creditor,  or 
the  attorney  for  any  such  person  may  serve  upon  the 
executor  or  administrator  (or  upon  the  attorney  for  the 
executor  or  administrator)  and  file  with  the  clerk  of  the 
court  wherein  administration  of  such  estate  is  pending, 
a  written  request,  stating  that  he  desires  special  notice 
of  any  or  all  of  the  following  mentioned  matters,  steps 
or  proceedings  in  the  administration  of  said  estate,  to 
wit: 

1.  Filing  of  petitions  for  sales,  leases  or  mortgages  of 
any  property  of  the  estate. 

2.  Filing  of  accounts. 

3.  Filing  of  petitions  for  distribution. 

4.  Filing  of  petitions  for  partition  of  any  property  of 
the  estate. 

PosT-oFPicB  ADDRESS. — Such  rcqucst  shall  state  the  post- 
office  address  of  the  person  making  same,  and  thereafter 
a  brief  notice  of  the  filing  of  any  of  such  petitions  or  ac- 
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counts^  except  petitions  for  sale  of  perishable  property 
or  other  personal  property  which  will  incur  expense  or 
loss  by  keeping,  shall  be  addressed  to  such  person  making 
such  request,  or  his  attorney,  at  his  stated  post-office  ad- 
dress, and  deposited  in  the  United  States  post-office  with 
the  postage  thereon  prepaid,  within  two  days  after  filing 
of  such  petition  or  account;  or  personal  service  of  such 
notices  may  be  made  on  the  person  making  such  request 
or  his  attorney,  within  said  two  days,  and  such  personal 
service  shall  be  equivalent  to  such  deposit  in  the  post- 
office,  and  proof  of  mailing  or  of  personal  service  must 
be  filed  with  the  clerk  before  the  hearing  of  such  petition 
or  account.  If  upon  the  hearing  it  shall  appear  to  the 
satisfaction  of  the  court  that  the  said  notice  has  been 
regularly  given,  the  court  shall  so  find  in  its  order  or 
judgment  and  such  judgment  shall  be  final  and  conclu- 
sive upon  all  persons. — Kerr's  Cyc.  Code  Civ.  Proc, 
§1380. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  Identical  statute  found. 
South  Dakota — Compiled  Laws  of  1913,  gecticm  6720. 
Washington — Laws  of  1917,  chapter  156,  page  657,  section  64. 
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1.  Qranting  or  refusing  of  adminis- 

tration. 

(1)  In  general. 

(2)  New,  or  further  letters. 

2.  Jurisdiction  of  courts. 

5.  Preliminary  proof. 

4.  Letters  on  estate  of  minor. 

6.  Petition  for  letters. 

(1)  In  general. 

(2)  Application  by  creditors. 

(3)  Construction  of  statute. 

(4)  Statement  of  facts. 

(5)  Sufficiency  of  petition. 

(6)  To   be  granted  In  what 

court  and  county. 

(7)  Withdrawal  of  petition.  Bf* 

feet  of. 

6.  Order  of  appointment. 

7.  Who  are  entitled  to  letters. 

8.  Priority.    Preference. 


9.  Right 


liOtters   to 
those    on- 


to   nominate, 
others     than 
titled. 

(1)  In  general. 

(2)  Non-residents. 

10.  Letters  where  several  are  equally 

entitled. 

11.  Discretion  of  court. 

12.  Notice  and  hearing. 
18.  Contest  of  application. 

(1)  In  general. 

(2)  What   questions   are    In- 

volved. 
(8)  Who  may  appear  and  con- 
test. 
(4)  Allegations.      Proof.      Pre- 
sumption. 
14.  Waiver  of  right.    Delay. 
16.  Validity  of  appointment  and  let- 
ters. 
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16.  Collateral  attack.  (8)  Drunkenness. 

17.  Order  srrantlng  letters.    Bffect  of.  (4)  Improvidence. 

18.  Vestlnsr  of  appointee  with  office.  (5)  Want  of  Intesrrltr. 

19.  Who  are  not  entitled  to  appoint^  (€)  Competency    of    widow    or 

ment.  her  nominee. 

20.  Competency.     Disqualification   to  (7)  Rlgrht    of    incompetent    to 

act.  nominate. 

(1)  In  general.  21.  Non-residents. 

(2)  Want  of  understanding.  22.  Appeal. 

1.  Granting  or  refusing  of  admlniatratlon. 

(1)  In  general. — Under  the  statute  of  Idaho  it  is  not  absolutely  neces- 
eary  that  administration  be  had  of  an  estate  of  an  intestate,  when 
there  are  no  debts  against  such  estate,  and  heirs  have  made  a  satis- 
factory distribution  of  the  assets  of  such  estate  among  themselves. — 
Owinn  ▼.  Melvin,  9  Ida.  202,  108  Ann.  St.  Rep.  119,  2  Ann.  Cas.  770,  72 
Pac.  961.  If  the  court  denies  probate  to  a  will,  it  is  not  authorized  to 
appoint  an  administrator,  unless  the  proceedings  therefor  are  in  con- 
formity with  the  steps  prescribed  in  cases  of  intestacy. — Estate  of 
Bouyssou,  3  Cal.  App.  89,  84  Pac.  460.  Whatever  the  law  may  be  in 
other  jurisdictions,  there  is  nothing  in  the  probate  law  of  California 
which  would,  either  expressly  or  by  implication,  exempt  the  prop- 
erty of  an  estate  from  the  requirement  of  administration.  The  whole 
subject-matter  of  dealing  with  the  assets  of  deceased  persons  is  one 
of  statutory  regulation,  and  the  policy  and  intent  of  the  statute  of 
that  state  very  clearly  contemplates  that  the  property  of  decedents, 
left  undisposed  of  at  death  (except  in  the  instance  of  the  homestead, 
acquired  under  certain  circumstances  as  provided  for  in  the  statute), 
shall,  for  the  purpose  of  ascertaining  and  protecting  the  rights  of 
creditors  or  heirs,  and  properly  transmitting  the  title  of  record,  be 
subjected  to  the  process  of  administration  in  the  probate  court.  Indeed, 
there  is  no  other  method  provided  by  the  statute  whereby  the  exist- 
ence of  creditors  or  heirs  of  decedent  may  be  conclusively  established. 
And  such  administration  may  be  Initiated  and  had  at  the  instance  of 
any  person  entitled  under  the  law  to  administer  upon  the  estate. — 
Estate  of  Strong,  119  Cal.  663,  666,  61  Pac.  1078.  No  administration  of 
the  personal  estate  of  an  intestate  is  necessary  when  there  are  no 
creditors.  The  heirs.  In  such  case,  may  divide  the  assets  of  the 
estate  among  themselves,  in  kind  or  otherwise,  by  mutual  agreement. 
When  so  divided,  each  will  become  the  owner  In  severalty  of  the  por- 
tions so  received. — ^Brown  v.  Baxter,  77  Kan.  97,  94  Pac.  155,  574. 
It  is  clearly  contemplated  by  statute  that  the  undisposed  of  property  of 
decedents  shall  be  subjected  to  the  process  of  administration  in  the  pro- 
bate court— Trout  v.  Ogilvie,  —  Cal.  App.  — ,  182  Pac.  333,  336.  If  the  ad- 
ministrator finds,  or  in  good  faith  believes,  that  those  named  as  heirs 
in  the  affidavit  accompanying  his  application  for  letters  are  not  in 
fact  heirs,  common  honesty  would  require  him  to  so  report  to  the 
court— State  v.  Clifford,  78  Wash.  555,  559,  139  Pac.  650. 
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REFERENCES. 
Validity  of  grantB  of  adminiBtration. — See  notes  SI  Am.  St.  Rep.  535- 
662,  79  Am.  Dec.  65-67.  DispenBing  with  adminiBtration  of  estate. 
— See  note  112  Am.  St.  Rep.  729-731.  Necessity  of  administration  in 
devolution  of  decedent's  personalty. — See  note  15  L.  R.  A.  491.  Invar 
lidity  of  agreement  to  administer  and  distribute  a  decedent's  estate, 
without  obtaining  letters' of  administration. — See  note  12  L.  R.  A.  (N.  S.) 
613.  When  and  how  the  granting  of  letters  of  administration  may  be 
prevented. — See  note  46  Am.  Dec.  437-440.  Administration  in  general. 
— See  note  S  378,  post.  Widow's  right  to  administer  on  the  estate  of 
her  deceased  husband. — See  note  93  Am.  Dec.  685,  686.  Collateral  im- 
peachabillty  of  findings  as  to  Jurisdictional  facts  on  which  adminis- 
tration of  a  decedent's  estate  is  founded. — See  note  18  L.  R.  A.  242-244. 

(2)  New,  or  further  letters. — It  is  well  established  that  after  final 
settlement  of  an  estate,  the  court  having  probate  jurisdiction  is  not 
bound  to  issue  further  letters  of  administration,  and  should  not  do 
60  unless  there  still  remains  property  of  the  estate  not  fully  disposed 
of,  or  some  act  to  be  done  relating  thereto  which  only  an  administra- 
tor can  do.  This  is  implied  by  section  1698,  Code  of  Civil  Procedure  of 
California,  providing  that  the  final  settlement  of  an  estate,  as  provided 
in  the  code,  shall  not  prevent  the  issuance  of  further  letters  of  adminis- 
tration thereon  if  other  property  of  the  estate  be  discovered,  or  if  a 
good  cause  appears  therefor.  The  implication  is  that  there  should 
be  no  issue  of  subsequent  letters,  where  no  other  property  is  discov- 
ered and  no  good  cause  appears  therefor. — O'Brien  v.  Nelson,  164  Cal. 
573,  129  Pac.  985.  On  the  admission  of  a  will  to  probate,  the  giviug 
of  due  notice  to  creditors,  the  payment  of  all  debts  and  expenses  of 
administration,  and  the  settlement  of  the  accounts  of  the  executors, 
the  court  is  not  required  to  grant  letters,  for  the  purpose  of  determln* 
ing  anew  the  proper  distribution  of  the  estate,  on  request  of  one 
claiming  under  a  devisee  who  participated,  years  before,  in  a  volun- 
tary distribution,  without  objection,  and  who  received  and  retained 
the  benefits.— Estate  of  Torba,  176  Cal.  166,  167  Pac.  854,  856.  An 
estate  having  been  finally  settled  and  distribution  having  been  made, 
there  should  be  no  further  issue  of  letters  of  administration,  unless 
there  still  remains  property  of  the  estate  not  fully  disposed  of,  or 
some  act  relating  thereto,  and  which  only  an  administrator  can  do, 
remains  to  be  done. — Estate  of  Torba,  176  Cal.  166,  167  Pac.  854. 

2.  Jurisdiction  of  courts. — ^Where  a  resident  of  one  county  of  a  state 
dies  in  another  county  of  the  same  state,  with  property  or  business 
matters  requiring  immediate  attention,  it  is  doubtless  true  that  the 
probate  court  of  the  latter  county  has  jurisdiction  over  the  estate  of  that 
county  for  the  purpose  of  appointing  a  special  administrator  to  con- 
serve the  property  until  an  executor  or  general  administrator  is 
appointed  by  the.  court  which  has  jurisdiction  to  administer  the  entire 
estate;   but  the  appointment  of  such  special  administrator  does  not 
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give  each  eoart  Jurisdiction  to  iBsue  letteni  of  general  administration,  or 
in  any  way  to  interfere  with  the  exercise  of  general  Jurisdiction  by 
the  court  of  the  county  where  the  decedent  resided  or  had  his  abode. 
The  residence  or  place  of  abode  of  the  decedent  in  the  state  fixes  the 
Jurisdiction  of  the  court  for  the  purpose  of  granting  general  letters. — 
In  re  Long's  Estate,  89  Wash.  667,  81  Pac.  1007,  1008.  V/here  a  non- 
resident dies  within  the  state,  leaving  personal  property,  the  probate 
court  of  the  county  where  he  died,  leaving  property  therein,  has  juris- 
diction to  grant  administration  upon  his  estate.  The  rule,  In  this 
country,  is  universal,  that  an  administration  may 'be  granted  In  any 
state  or  territory  where  unadministered  property  of  a  deceased  person 
is  found,  or  real  property  subject  to  the  claim  of  any  creditor  of  the 
deceased,  and  that  probate  of  the  will  of  any  deceased  person  may  be 
granted  In  any  state  where  he  leaves  personal  or  real  property. — Blller 
y.  Boswell,  9  Wyo.  67,  69  Pac.  798,  801.  In  Oregon  the  county  court 
has  exclusive  Jurisdiction  to  grant  and  revoke  letters  testamentary  and 
of  administration.— Ramp  v.  McDaniel,  12  Or.  108,  6  Pac.  466,  460. 
Until  the  removal  of  an  administrator  already  appointed,  no  new 
administrator  can  be  appointed.  It  is  not  therefore  error  to  refuse  let* 
ters  of  administration  where  there  is  already  a  duly  appointed  and 
qualified  administrator. — Estate  of  Keane,  66  Cal.  407,  409.  Where  the 
statute  requires  the  Jurisdictional  facts  to  be  set  forth  In  the  petition, 
and  a  petition  containing  such  facts  has  been  filed,  the  probate  court 
acquires  Jurisdiction  of  the  matter,  notwithstanding  the  applicant,  at 
the  time  of  filing  such  petition,  has  failed  to  make  the  affidavit 
required  by  the  statute  concerning  the  names  and  places  of  residence 
of  the  heirs  of  deceased,  and  that  deceased  died  without  a  will.  It  was 
not  the  intention  of  the  legislature  that  the  affidavit  should  contain 
the  facts  essential  to  giving  the  court  Jurisdiction  of  the  case.  This 
is  clear  where  the  same  statute  unmistakably  provides  that  the  Juris- 
dictional facts  shall  be  set  forth  in  the  petition. — ^McLean  v.  Roller, 
33  Wash.  166,  73  Pac.  1123,  1126.  The  Jurisdiction  of  a  probate  court, 
in  Kansas,  to  appoint  an  administrator,  does  not  depend  upon  the 
existence  of  debts  due  from  the  estate,  nor  upon  the  evidence  of  assets 
which  can  be  legally  applied  to  the  payment  of  such  debts. — Nickel  v. 
Vogel,  76  Kan.  626,  92  Pac.  1106.  It  is  the  duty  of  the  probate  court, 
in  the  appointment  of  an  administrator,  to  ascertain  and  determine 
whether  one  who  is  an  applicant  therefor  is  a  suitable  person  to  admin- 
ister the  estate,  and  if  it  is  found  that  he  is  not  a  suitable  person,  and 
there  is  substantial  evidence  to  support  the  finding,  the  appellate 
court  will  not  disturb  an  order  made  thereon  refusing  to  appoint  such 
applicant — ^Brown  v.  Dunlap,  70  Kan.  668,  79  Pac.  146.  Where  appli- 
cations are  made  in  different  counties  upon  conflicting  claims  as  to 
the  fact  of  residence,  the  superior  court  of  the  county  in  which  a 
petition  is  first  filed  has  exclusive  Jurisdiction  to  determine  the  question 
of  residence,  and  the  courts  of  other  counties  must  abide  the  determi- 
nation  of  that  court,  which  is  revleprable  only  upon  appeal;   and  if 
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another  court  assumes  to  take  Jurisdiction  of  the  estate,  a  public  admin- 
istrator, who  has  made -application  for  letters  of  administration,  and 
the  next  of  kin  of  decedent,  have  such  an  interest  as  will  entitle  them 
to  maintain  a  writ  of  prohibition  to  prevent  the  exercise  of  jurisdiction 
by  such  last-named  court. — Dungan  v.  Superior  Court,  149  Cal.  98,  117 
Am.  8t  Rep.  119,  84  Pac.  767,  769.  The  power  to  grant  letters  of  ad- 
ministration upon  the  estate  of  a  deceased  person  is  purely  statutory 
and  intestacy  is  a  necessary  prerequisite  to  the  granting  of  general 
letters  of  administration  in  the  state  of  Washington. — ^In  re  Guye's 
Estate,  54  Wash.  264,  103  Pac.  26,  132  Am.  8t.  Rep.  1111. 

3.  Preliminary  proof. — To  the  granting  of  general  and  original  admin- 
istration upon  the  estate  of  a  deceased  person,  intestacy  is  a  pre- 
requisite. An  allegation  of  decedent's  intestacy  should  be  made  in  the 
petition,  and  the  court  should  have  reason  to  believe  the  statement 
true;  but,  while  the  statute  requires  the  court  to  demand  proof  that 
decedent  died  intestate  before  granting  letters  of  administration,  yet 
it  does  not  require  Aat  the  court  shall  find  and  adjudge  in  that  inquiry 
that  decedent  died  intestate.  The  proof  of  that  fact  should  be  by  the 
best  known  and  obtainable  evidence  at  the  time,  and  should  negative 
the  proposition  that  decedent  left  a**  will.  It  should  be  shown  that  such 
proof  was  made  before  granting  of  letters  of  administration.  Yet, 
while  the  law  requires  inquiry  to  be  made  as  to  whether  decedent  made 
a  will,  and  makes  the  right  to  grant  letters  of  general  administration 
dependent  upon  the  fact  that,  according  to  the  proof  attainable,  dece- 
dent left  no  trill,  it  does  not  require  that  the  court  shall  solemnly 
determine  by  Judgment  that  decedent  died  intestate,  because  the 
statute  leaves  the  question  open  for  the  propounding  of  a  will  at  any 
time,  and  the  admission  of  a  will  to  probate,  ipso  facto,  supersedes  and 
vacates  the  granting  of  letters  of  general  administration. — ^In  re  Davis' 
Estate,  11  Mont  196,  28  Pac.  645,  648,  649.  While  proof  must  be 
made  of  intestacy  and  death,  if  there  is  no  contest,  sworn  declarations, 
made  before  a  notary  public  of  another  state,  are  admissible  to  prove 
such  facts,  even  where  no  commissions  issued  from  the  court  to  take 
depositions,  and  no  notice  was  given  or  interrogatories  prepared. — In 
re  Letter's  Estate,  19  Mont.  474,  48  Pac.  763,  755,  756.  It  is  the  object 
of  the  law,  that  administration  shall  never  be  granted  until  the  death 
of  the  person,  and  then  only  one  administration  within  the  state. — 
Beckett  v.  Selover,  7  Cal.  215,  236,  68  Am.  Dec.  237.  A  decedent  whose 
will  is  entitled  to  be  admitted  to  probate  does  not  die  intestate,  within 
the  meaning  of  a  statute  prescribing  the  order  in  which  letters  of 
administration  shall  be  granted. — Estate  of  Barton,  52  Cal.  538,  540. 
For  the  purpose  of  founding  administration,  a  simple  contract  debt 
is  assets  where  the  debtor  resides,  even  if  a  bill  of  exchange  or  proYn- 
issory  note  has  been  given  for  it,  and  without  regard  to  the  place  where 
it  was  found  payable.— McCuUy  v.  Cooper,  114  Cal.  258,  262,  66  Am.  St. 
Rep.  66,  86  L.  R.  A.  492,  46  Pac.  82.  While  a  claim  for  damages  for 
death  by  wrongful  act  is  not  a  general  asset  of  the  estate  under  the' 
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Statutes  of  Wyoming,  it  is  a  sufficient  asset  of  the  estate  for  the  pur- 
pose of  appointing  an  administrator.  Hence  a  claim  for  damages  for 
death  by  wrongful  act  being,  under  the  statutes  of  Wyoming,  at  least 
a  special  asset  of  the  estate,  the  right  given  by  the  Wyoming  statute  to 
recover  damages  for  death  by  wrongful  act  can.  be  enforced  in  the 
state  of  Utah,  through  the  medium  of  an  administrator  appointed  by 
the  courts  of  that  state.  This  question  has  been  squarely  presented 
and  decided  by  the  courts  of  the  last-named  state  on  the  ground  that 
such  right  of  action  is  transitory. — ^Utah  Sav.  &  T.  Co.  v.  Diamond 
C.  &  C.  Co.,  26  Utah  299,  73  Pac.  624;  In  re  Lowham's  Estate,  30  Utah 
486,  85  Pac.  445,  446.  Where  a  special  administrator  has  been  ap- 
pointed, issues  as  to  an  accounting  made  by  him  should  be  determined 
before  the  appointment  of  the  regular  administrator. — French  v.  Supe- 
rior Court,  8  Cal.  App.  304,  85  Pac.  183,  134.  An  administrator  can  be 
appointed  only  on  proof  of  the  death  of  the  person  whose  estate  is 
sought  to  be  administered,  and  a  const  not  having  such  proof  when 
making  the  appointment  acts  without  jurisdiction.^-Estate  of  Paulsen, 
35  Cal.  App.  654,  170  Pac.  855.  On  application  for  letters  of  adminis- 
tration the  character  of  proof  necessary  to  establish  the  death  of  the 
person  in  respect  to  whose  estate  the  letters  are  sought  forms  an 
exception  to  the  general  rule  excluding  hearsay. — In  re  Paulsen's 
Estate  (Cal.),  178  Pac.  143.  An  affidavit  can  be  used  as  evidence  only 
in  the  cases  specified  by  the  code  in  that  connection,  among  which 
cases  is  not  the  proving  of  death  as  preliminary  to  the  appointment  of 
an  administrator,  S  2009,  Code.  Civ.  Proc— Estate  of  Paulsen,  35  Cal. 
App.  654,  170  Pac.  855. 

REFERENCES. 

Presumption  that  person  shown  to  be  dead  died  Intestate. — See  note 
21  Ann.  Gas.  231. 

4.  Letters  on  estate  of  minor. — ^Letters  of  administration  may  be 
granted  upo«  the  estate  or  a  minor,  as  well  as  upon  that  of  an  adult. — 
City  of  Horton  v.  Trompeter,  53  Kan.  150,  35  Pac.  1106;  Wheeler  v.  St. 
Joseph,  etc.,  K,  R.  Co.,  31  Kan.  640,  3  Pac.  297.  Thus,  where  the 
deceased  was  eight  years  of  age,  and  resident  of  the  state  owning 
property  of  the  value  of  $2.25  at  the  time  of  her  death,  it  was  held  that, 
upon  proper  application  by  the  father  of  the  deceased,  the  probate 
court  had  the  right  to  grant  letters  of  administration. — City  of  Horton 
V.  Trompeter,  63  Kan.  150,  35  Pac.  1106.  In  section  1868  of  the  Code  of 
Civil  Procedure  of  California,  authorizing  letters  of  administration  to 
be  granted  to  the  guardian  of  "any  person  entitled,"  but  for  his  being 
"a  minor  or  incompetent,"  the  words  any  persons  entitled,  etc.,  have 
reference  to  such  persons  as  are,  nnder  the  terms  of  sections  1365  and 
1369  of  the  code  named,  taken  together,  declared  to  be  so  entitled; 
section  1868  of  that  code,  therefore,  disqualifies  only  on  the  ground 
of  minority,  and  that  only  to  the  extent  that,  if  the  minor  has  a 
guardian,  the  administration  goes  to  the  latter. — Estate  of  Oraff,  169 
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Cal.  250,  262,  146  Pac.  657.  Section  1368  of  tbe  Code  of  Civil  Proce- 
dure of  California  deals  only  with  the  bar  of  minority  and  removes  that. 
Non-residence  still  remains  as  an  absolute  disqualification  affecting 
alike  both  the  ward  and  the  guardian.  The  wards  were  residents,  the 
one  of  Germany  and  the  other  of  Belgium;  the  guardian  was  that  only 
of  the  German  ward.  On  appeal  the  court  held  that  the  administration 
should  go  to  the  public  administrator. — ^Estate  of  Graff,  169  Cal.  250, 
146  Pac.  657. 

REFERENCES. 

Necessity  and  priority  of  administration  upon  the  estate  of  minors. — 
See  note  7  Am.  A  Eng.  Ann.  Gas.  861. 

6.  Petition  for  fetters. 

(1)  In  general. — ^An  application  for  letters  of  administration  upon 
the  estate  of  a  decedent  must  be  in  writing,  signed  by  the  applicant  or 
his  counsel,  and  filed  with  the  cleY'k  of  the  court,  stating  the  facts 
essential  to  give  the  court  jurisdiction  of  the  case.  The  filing  of  a 
proper  petition  with  the  clerk  of  the  court  constitutes  the  making  of 
the  application.  The  application  necessarily  precedes  the  hearing. — 
Dungan  v.  Superior  Court,  149  Cal.  98,  117  Am.  8t  Rep.  119,  84  Pac.  767, 
769.  In  Idaho  a  proceeding  for  the  appointment  of  an  administrator 
Is  an  "action."— Gwinn  v.  Melvin,  9  Ida.  202,  108  Am.  8t  Rep.  119,  2 
Ann,  Gas.  770,  72  Pac.  961.  A  co-administrator  may  be  appointed  to 
act  with  the  administratrix  with  the  latter's  consent,  and  the  fact  that 
he  is  misnamed  "special  administrator"  does  not  vitiate  the  appoint- 
ment— ^Lethbrldge  v.  Lauder,  13  Wyo.  9,  76  Pac.  682,  684.  A  statute 
providing  that  the  clerk  shall  collect  from  the  petitioner  for  letters 
of  administration  or  of  guardianship  certain  sums,  depending  upon  the 
appraised  value  of  the  estate,  up  to  a  designated  amount,  beyond 
which  the  rate  shall  be  the  same  without  reference  to  value,  is  vio- 
lative of  the  constitution,  and  therefore  invalid.  In  such  a  statute  there 
Is  a  manifest  inequality  in  the  rates  fixed  for  estates  falling  in  the 
different  classes. — ^Hauser  v.  Miller,  37  Mont.  22,  94  Pac.  197,  198.  In 
Washington,  where  the  husband,  upon  the  death  of  his  wife,  is  the 
only  person  interested  in  community  property,  and  there  are  no  debts, 
it  has  been  held  that,  he  has  a  right  to  make  a  special  contract  with 
relation  to  the  payment  of  a  person's  services,  before  agreeing  to  rec- 
ommend him  for  an  appointment  as  administrator. — In  re  Field's 
Estate,  33  Wash.  63,  73  Pac.  768,  770.  Where  the  decedent  left  a  will, 
it  is  clearly  proper  for  the  court  to  postpone  the  hearing  of  an  appli- 
cation for  letters  of  administration  upon  his  estate,  until  the  validity 
of  the  will  has  been  determined  in  proceedings  brought  for  that  pur- 
pose.—Estate  of  Ekiwards,  154  Cal.  91,  97  Pac.  23,  26.  A  petition  for 
letters  of  administration  upon  the  estate  of  a  decedent  who  left  a  will 
should  be  dismissed,  where  the  applicant  shows  no  disposition  to  wait 
until  the  validity  of  the  will  has  been  determined.--Estate  of  Edwards, 
154  Cal.  91,  97  Pac.  23,  25. 
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(2)  Application  by  creditors. — ^The  term  "creditors/*  as  used  in  the 
statute  concerning  the  respectiye  right  to  letters  of  administration, 
where  a  person  has  died  intestate,  relates  only  to  such  as  were  credi- 
tors of  the  deceased  at  the  time  of  his  death,  or  to  holders  of  obliga- 
tions created  by  the  deceased  himself.  The  eyident  purpose  of  such  a 
statute  is  to  give  to  those  who  are  materially  interested  in  the  preserva- 
tion and  application  of  the  assets  of  the  estate  as  creditors  an  oppor- 
tunity to  administer  when  the  other  persons  described  in  the  statute 
do  not  exist,  or  for  some  reason  have  not  sought  the  appointment  as 
administrator.  A  creditor  for  funeral  expenses,  therefore,  is  not  en- 
titled to  letters  of  administration.  Such  a  claimant  is  specially  pro- 
tected by  statute.  His  claim  is  the  first  that  can  be  paid;  and  there 
does  not  elist  the  same  reason  for  conferring  the  right  to  administer 
upon  such  a  claimant  as  that  which  exists  in  favor  of  other  creditors. — 
In  re  Sullivan's  Estate,  25  Wash.  480,  65  Pac.  793,  795.  If  a  creditor 
petitions  for  the  appointment  of  another  person  as  an  administrator  of 
an  estate,  the  petitioner's  right  to  be  appointed  as  a  "principal  credi- 
tor" of  the  estate  is  thereby  waived  in  writing.  When  he  asks,  in 
writing,  for  the  appointment  of  another,  he  thereby  waives  his  statu- 
tory right— In  re  Sullivan's  Estate,  25  Wash.  430,  66  Pac.  793,  796.  As 
between  a  sixty-thousand-dollar  creditor  of  an  estate  and  other  credi- 
tors, the  claim  of  each  of  whom  is  less  in  amount  than  one  hundred 
dollars,  the  former  must  be  considered  a  "principal  creditor,"  and 
entitied  to  letters  of  administration,  in  preference  to  the  others,  though 
all  are  of  the  same  degree  and  rank  as  creditors. — In  re  Sullivan's 
Estate,  25  Wash.  430,  65  Pac.  793,  795.  The  right  of  a  creditor  to 
administer  the  estate  depends  upon  his  supposed  interest  therein,  and, 
when  the  status  of  creditor  ceases,  his  right  to  administer  upon  the 
estate  ceases. — In  re  Englehart's  Estate,  17  N.  M.  299,  Ann.  Cas.  1916A, 
54,  45  L.  R.  A.  (N.  S.)  237,  128  Pac.  67.  Under  the  laws  of  the  state 
of  Washington  a  creditor  has  no  absolute  right  to  administer  on  the 
estate  of  his  deceased  debtor.  The  most  he  has  is  a  privilege  exercis- 
able only  in  the  event  of  the  nonaction  of  persons  having  the  prior 
right,  such  persons  having  the  right  to  nominate  a  suitable  person 
to  act  in  their  stead,  subject  to  confirmation  by  the  court,  and  a  credi- 
tor has  no  right  to  object  to  such  nomination. — ^Larson  v.  Stewart,  69 
Wash.  223,  Ann.  Cas.  1914A,  1011,  124  Pac.  384.  A  person  who  buys 
claims  against  an  estate  for  the  purpose  of  qualifying  himself  as  an 
administrator  acquires  no  rights  thereby  to  be  appointed  administrator. 
—In  re  Hoss's  Estate,  59  Wash.  360,  109  Pac.  1071.  A  creditor  is  not 
entitled  to  letters  of  administration  in  preference  to  the  widow  of  the 
deceased,  upon  allegations  in  his  petition  that  she  conspired  to  murder 
her  husband,  it  not  being  pretended  that  she  had  been  convicted  or 
even  charged  with  such  crime. — ^Estate  of  Agoure,  165  Cal.  427,  132 
Pac.  587.  In  a  proceeding  to  have  letters  of  administration  granted  at 
the  instance  of  petitioning  creditors  of  the  decedent  it  is  necessary  to 
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make  out  no  more  than  a  prima  fade  showing  that  the  petitioners  are 
creditors.— Estate  of  Mumford,  173  Cal.  511,  160  Pac.  667. 

(3)  Construction  of  statute. — ^Under  the  statute  which  designates  the 
order  in  which  letters  of  administration  shall  be  issued,  and  which 
prescribes  that  the  relatives  of  the  deceased  shall  be  entitled  to 
administer  ''only  when  they  are  entitled  to  succeed  to  his  personal 
estate,  or  some  portion  thereof,"  brothers  of  the  decedent  are  entitled 
to  administration  only  when  they  are  entitled  to  "succeed''  to  the 
estate,  or  some  portion  thereof,  In  the  sense  in  which  that  word  is 
used  in  the  statutes  respecting  the  descent  of  or  succession  to  property. 
Thus  where  they  take  personal  property  by  devise  and  bequest  under 
a  will,  they  do  not  "succeed"  to  it.  The  statute  contemplates  only 
cases  where  a  person  dies  intestate,  and  when  a  party  takes  personal 
property  by  succession.— Estate  of  Wakefield,  136  Cal.  110,  112,  68 
Pac.  499. 

(4)  Statement  of  facts. — ^The  application  for  letters  of  administra- 
tion must  be  in  writing,  signed  by  the  applicant,  and  must  state  the 
facts  essential  to  give  the  court  jurisdiction  of  the  case.  Jurisdictional 
facts  are  the  death  and  the  residence  of  the  deceased. — ^Beckett  v. 
Selover,  7  Cal.  215,  233,  68  Am.  Dec.  237;  EsUte  of  Griffith,  84  Cal.  107, 
110,  23  Pac.  528,  24  Pac.  381.  The  death  of  the  deceased  and  his  last 
residence  must  be  alleged  in  the  petition. — ^Beckett  v.  Selover,  7  Cal. 
215,  233,  68  Am.  Dec.  237;  Haynes  v.  Meeks,  10  Cal.  110,  118,  70  Am. 
Dec.  703.  These  are  foundational  facts,  upon  which  all  the  subsequent 
proceedings  of  the  court  must  rest — ^Haynes  v.  Meeks,  10  Cal.  110,  118, 
70  Am.  Dec.  703.  There  can  be  no  valid  administration  upon  the 
estate  of  a  nving  person. — Stevenson  v.  Superior  Court,  62  Cal.  60,  61. 
It  is  also  necessary  for  the  petition  to  allege  the  existence  of  those 
matters  concerning  which  no  presumption  of  law  can  be  indulged. 
There  is  no  presumption  that  a  petitioner  for  letters  of  administration 
is  a  resident  of  the  state,  or  that  he  is  of  any  particular  age.  As  to 
these  matters,  it  is  therefore  necessary  to  allege  and  prove  them.  But 
where  the  presumptions  are  in  favor  of  the  petitioner,  and  against  the 
existence  of  any  of  the  other  disqualifications,  it  is  neither  necessary 
to  allege  matters  in  aid  of  such  presumptions,  nor  does  the  law  cast 
upon  the  petitioner  the  burden  of  proving  them. — Estate  of  Oordon,  142 
Cal.  125,  131,  75  Pac.  672.  The  petition  for  letters  of  administration 
need  not  set  forth  the  fact  that  there  are  no  other  applications  for 
letters  pending.— In  re  Long's  Estate,  39  Wash.  557,  81  Pac.  1007,  1008. 
On  application  for  letters  of  administration,  the  amount  and  the  value 
of  the  estate  are  not  jurisdictional  facts. — ^Lucas  v.  Todd,  28  Cal.  182, 
186.  The  facts  essential  to  the  granting  of  administration  of  the  estate 
of  a  deceased  are,  death  of  the  deceased,  his  intestacy,  and  that  he  left 
an  estate  to  be  administered  in  the  county  in  which  the  application 
for  administration  is  made. — Layne  v.  Johnson,  19  Cal.  App.  95, 124  Pac. 
860.    Upon  an  application  for  letters  of  administration,  the  exact  date 
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of  the  death  of  the  deceased  is  not  essential  to  the  jurisdiction  of  the 
probate  court,  and  not  necessary  for  decision  upon  the  application  for 
the  appointment  of  administrators. — Layne  v.  Johnson,  19  Cal.  App.  95, 
124  Pac.  860.  On  application  for  letters  of  administration,  the  death 
of  the  alleged  decedent  is  a  Jurisdictional  fact. — ^In  re  Paulsen's  Estate 
(Cal.),  178  Pac.  143. 

(5)  Sufficiency  of  petftion. — ^An  application  to  procure  letters  of 
administration  on  the  estate  of  a  decedent  is  a  pleading,  and  the  rules 
in  regard  to  admissions  in  pleading  apply  to  it — ^Duft  y.  Duff,  71  Cal. 
513,  522,  12  Pac.  570.  As  the  application  or  petition  must  state  the 
facts  essential  to  give  Jurisdiction,  it  may  in  some  cases  be  necessary 
to  state  that  the  deceased  left  property  in  the  county  in  which  the 
application  is  made;  but  it  Is  sufficient  that  the  value  and  character  of 
the  property,  when  known  to  the  applicant,  be  stated,  where  the  statute 
requires  no  further  statement  regarding  the  property.  Neither,  in 
such  a  case,  need  the  real  property  belonging  to  or  claimed  by  the 
estate  of  a  decedent  be  described  in  the  petition  for  letters  of  admin- 
istration.— ^Duff  y.  Duff,  71  Cal.  513,  521,  12  Pac.  570.  The  amount  and 
the  value  of  the  estate  are  not  jurisdictional  facts. — Lucas  v.  Todd,  28 
Cal.  182,  186.  No  precise  form  of  petition  for  letters  of  administration 
is  prescribed  by  the  statute,  and  though  it  is  .always  safe  to  follow 
the  words  of  the  statute  literally,  yet  it  is  not  absolutely  necessary, 
but  equivalent  words  will  answer. — ^Beckett  v.  Selover,  7  Cal.  216,  233, 
68  Am.  Dec  237.  Thus  it  is  sufficient,  in  describing  the  residence  of 
the  deceased,  to  say  that  he  was  "late  a  resident  of  a  designated 
county.  While  this  does  not  follow  the  exact  language  of  the  statute, 
yet  the  term  "late"  seems  to  be  fully  as  strong  as  the  words  of  the 
statute,  and,  from  the  connection  In  which  it  is  found,  the  evident 
meaning  is  that  the  deceased  was  last  a  resident  of  the  county  named. 
— ^Beckett  v.  Selover,  7  Cal.  215,  233,  68  Am.  Dec.  237;  and  see  Town- 
send  V.  Gordon,  19  Cal.  188,  206.  Where  a  person  has  not  been  heard 
from  for  many  years,  and  is  presumed  to  be  dead,  It  is  sufficient,  as  to 
his  residence  at  the  time  of  his  disappearance  to  allege,  in  a  petition 
for  letters  of  administration,  that  he  was  "heretofore  a  resident  of  the 
above-named  county  and  territory,"  and  that  he  mysteriously  dis- 
appeared some'  time  during  a  designated  month  of  a  particular  year, 
and  more  than  seven  years  ago. — Scott  v.  McNeal,  5  Wash.  309,  31  Pac. 
873.  It  is  also  good  practice  to  state  In  the  petition  all  facts  upon 
which  petitioner  relies  to  entitle  him  to  letters  in  preference  to  other 
persons. — Lucas  v.  Todd,  28  CaL  182,  186.  But,  while  it  is  true  that  a 
person  Is  not  entitled  to  letters  of  administration,  who  comes  within 
any  of  the  disqualifications  prescribed  by  the  statute,  yet  it  is  only 
necessary  for  a  petitioner  to  allege  in  his  petition  the  existence  of 
matters  concerning  which  no  presumption  of  law  is  indulged  in  his 
favor.— Estate  of  Gordon,  142  Cal.  125,  75  Pac.  672,  674. 

(6)  To  be  granted  in  what  court  and  county. — ^Letters  of  adminis- 
tration must  be  issued  in  the  county  of  last  residence;  that  is,  in  the 
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county  in  Tvhich  the  decedent  died. — Beckett  y.  Selover,  7  Cal.  216,  233, 
68  Am.  Dec.  237.  If  a  petition  tor  letters  of  administration  has  been 
filed  in  one  county,  in  which  the  existence  of  property  therein  is 
alleged,  the  superior  court  of  another  county,  while  euch  proceeding 
is  pending  in  the  former  county,  has  no  right  to  assume  jurisdiction 
for  the  purpose  of  granting  letters  of  administration  in  the  latter 
county.— Dungan  v.  Superior  Court,  149  Cal.  98, 117  Am.  8t  Rep.  119,  84 
Pac.  767,  769.  But  the  appointment  of  a  special  administrator  in  one 
county  does  not  preclude  the  probate  court  of  another  county,  in  which 
application  for  general  letters  of  administration  is  first  filed,  from 
taking  Jurisdiction  for  the  purposes  of  general  administration. — Estate 
of  Damke,  133  Cal.  433,  436,  66  Pac.  888.  If,  under  one  statute,  the 
public  administrator,  as  to  temporary  care  of  the  estate,  stands  ahead 
of  all  other  classes  of  persons  named  in  the  statute  prescribing  the 
order  in  which  administration  shall  be  granted,  if  the  Judge  chooses 
to  put  the  estate  into  his  hands,  but  does  not  direct  the  public  admin- 
istrator .to  take  charge  of  the  estate,  which  he  may  properly  refuse  to  do, 
then  the  public  administrator  is  disposed  of  in  the  premises,  and  the  Judge 
must  go  on  to  appoint  a  special  administrator  other  than  the  public  ad- 
ministrator from  the  classes  of  persons  ni^med  in  the  statute  prescribing 
the  order  in  which  administration  shall  be  granted,  and  may  appoint 
such  special  administrator  from  persons  other  than  the  public  adminis* 
trator,  although  the  public  administrator  appears  in  the  list  of  persons 
who  are  entitled,  ih  a  certain  order,  to  letters  of  administration. — 
State  y.  Judge  of  District  Court,  10  Mont.  401,  26  Pac.  1063,  1066.  When 
the  petition  for  letters  of  administration  is  based  upon  the  sti^tutory 
right  to  administer,  the  statute  prescribing  the  order  in  which  letters 
of  administration  shall  be  granted  applies,  and  if  the  petitioner  is  not 
incompetent  by  reason  of  some  statutory  disqualification,  the  court 
has  no  discretion  to  deny  his  application.  The  right  of  a  competent 
rehitive  is  absolute.— Estate  of  Li  Po  Tai,  108  Cal.  484,  488,  41  Pac. 
486,  39  Pac.  30.  Shares  of  the  capital  stock  of  a  corporation  represent 
the  interest  of  the  shareholder  in  the  property  of  the  corporation  and 
the  Kansas  statute  declares  that  they  shall  be  treated  as  personal 
property,  but  in  the  absence  of  legislation  fixing  the  situs  of  such 
property  for  the  purpose  of  administration  elsewhere,  it  must  be  re- 
garded as  at  the  domicile  of  the  shareholder  and  the  probate  court  of 
a  county  in  which  the  stockholder  was  not  domiciled  rightfully  refused 
to  appoint  an  administrator  therefor. — ^Miller's  Estate  y.  Executrix  of 
Miller's  Estate,  90  Kan.  819,  Ann.  Cas.  1916B,  699,  L.  ft  A.  1916D,  866, 
136  Pac.  267.  The  appointment  by  the  probate  court  of  a  county  of  the 
state  of  Kansas,  of  an  administrator  of  the  estate  of  one  who  at  the 
time  of  his  death  was  an  inhabitant  and  resident  of  another  county 
thereof,  is  wholly  yoid,  and  a  release  of  a  mortgage  belonging  to  the 
estate,  executed  by  one  so  appointed  as  administrator  under  color  of 
an  order  of  such  court,  is  without  legal  effect. — Anderson  v.  Walter, 
78  Kan.  781,  99  Pac.  270.    If  a  person  who  has  a  dwelling  in  one  county 
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and  also  one  in  another  county,  and  goes  from  one  to  the  other,  sleep- 
ing about  one-half  the  year  in  each,  reglBtera  as  a  yoter  in  the  latter 
county  and  votes  there,  and  tells  his  friends  that  that  is  his  residence, 
the  court  in  that  county  is  the  proper  one  to  Issue  letters  of  adminis- 
tration on  his  estate  when  he  dies. — Estate  of  Brady,  177  Cal.  637, 
171  Pac.  303. 

(7)  Withdrawal  of  petition,  effect  of. — ^If  a  person  entitled  to  admin- 
istration, files  a  petition  for  the  appointment  of  another  person,  not 
entitled  otherwise  than  by  virtue  of  such  a  petition,  a  withdrawal  of 
the  petition  before  the  court  acts  upon  it  has  the  same  effect  as  if  no 
petition  had  been  made;  and  the  person  so  filing  and  withdrawing  it 
can  not  be  held  to  have  renounced  his  own  right  to  have  the  appoint- 
ment.— McCormick  v.  Brownell,  25  Ida.  11,  20,  136  Pac.  613. 

6.  Order  of  appointment. — The  California  statute  which  prescribes 
the  order  in  which  administration  shall  be  granted  simply  designates 
by  classes,  generally,  who  are  entitled  to  administer,  and  ppescribes 
the  preferential  order  in  which  the  classes  are  so  entitled,  but  it  makes 
no  distinction  among  members  of  a  class  on  account  of  minority, 
another  statute  of  the  state,  however,  makes  minority  a  general  and 
absolute  disqualification  in  all  cases  and  as  to  all  classes,  except  so 
far  as  it  has  removed  the  disability  of  a  minor,  and  placed  him,  through^ 
his  guardian,  in  the  same  category  as  if  the  minority  did  not  exist. 
Under  such  statute,  a  minor  can  not  serve  as  an  administrator,  but  his 
guardian,  as  his  representative,  may.  Hence,  the  court  may  appoint 
the  guardian  of  a  minor  brother  of  the  deceased  as  administrator, 
whose  appointment  is  desired  by  two  adult  brothers,  to  the  exclusion 
of  a  third  adult  brother. — ^Estate  of  Turner,  143  Cal.  438,  441,  77  Pac. 
144.  The  granting  of  letters  of  administration  out  of  the  order  pro- 
vided for  in  the  statute  is  erroneous,  but  not  a  nullity. — Ramp  v. 
McDaniel,  12  Or.  108,  6  Pac.  456,  460.  Any  other  of  the  "next  of  kin," 
in  a  statute  regulating  the  right  to  administer  upon  the  estates  of  de- 
ceased persons,  "who  would  be  entitled  to  share  in  the  distribution  of 
the  estate,"  must  be  construed  to  mean  the  next  of  kin  capable  of 
inheriting,  or  who  would  be  entitled  to  distribution  if  there  were  no 
nearer  kindred. — ^Anderson  v.  Potter,  5  Cal.  63.  Section  1365  of  the 
Code  of  Civil  Procedure  of  California,  prescribing  the  order  in  which 
certain  persons  are  entitled  to  administer,  has  been  so  amended  as  to 
apply  to  the  relatives  of  the  previously  deceased  spouse  of  decedent, 
"when  entitled  to  succeed  to  some  portion  of  the  estate."  Prior  to  such 
amendment,  the  section  applied  only  to  the  relatives  of  the  deceased. 
Under  this  section,  the  brothers  are  fourth  in  order  of  precedence,  and 
the  next  of  kin  are  seventh;  and  as  the  amended  section  applies 
equally  "to  the  relatives  of  the  previously  deceased  spouse  of  the 
decedent,"  the  order  of  precedence  must  necessarily  so  apply.  The 
order  prescribed  by  the  statute  must  therefore  be  followed,  and  this 
gives  the  brothers  precedence  of  the  next  of  kin,  whether  they  be 
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"relatlyes"  of  decedent  or  of  the  deceased  spouse. — ^Estate  of  Hill,  8  Cal. 
App.  286,  96  Pac.  918.  Where  no  one  falling  within  any  one  of  the  first 
ten  classes  of  persons  who  may  be  appointed  administrator  ^of  the 
estate  of  an  intestate  makes  application  therefor,  any  person  in  class 
No.  11  may  apply  and  that  class  consists  of  "any  person  legally  com- 
petent."— McCormlck  v.  Brownell,  25  Ida.  11,  136  Pac.  615.  The  sur- 
viving husband  or  wife  is  entitled  to  general  letters  of  administration 
to  the  exclusion  of  any  other  person  (Rev.  Codes  of  Montana,  sec. 
7432),  unless  at  least  one  of  the  grounds  of  incompetency  enumerated 
in  section  7436  is  shown. — State  v.  District  Court,  49  Mont.  146,  140 
Pac.  733. 

7.  Who  are  entitled  to  letters. — The  term  "relatives,"  as  used  in  the 
statute  prescribing  the  order  in  which  letters  of  administration  shall  be 
granted,  is  employed  in  its  generic  sense,  so  as  to  include  expressly 
the  husband  and  wife  in  the  same  category  with  the  other  relatives 
therein  enumerated;  and  the  right  of  the  widow  to  letters  depends 
upon  the  fact  whether  she  is  entitled  to  inherit  any  of  her  husband's 
property;  if  she  is  not  entitled  to  succeed  to  any  portion  of  his  estate, 
neither  she  nor  her  nominee  is  entitled  to  letters  of  administration. — 
Estate  of  Davis,  106  Cal.  453,  455,  39  Pac.  756.  A  widow  is  not  dis- 
qualified to  act  as  an  administratrix  of  her  husband's  estate  from  the 
fact  that  she  does  not  apply  for  letters  of  administration  therefor 
within  the  time  prescribed  by  statute  after  the  death  of  her  husband. 
Such  a  provision  is  to  be  construed  rather  as  a  rule  of  evidence  than 
as  a  positive  rule  of  law,  and  while  the  court  may  appoint  others  in 
such  a  case,  yet  the  widow  is  not  disqualified,  and,  if  appointed,  may 
act.— Ramp  v.  McDaniel,  12  Or.  108,  6  Pac.  456,  461.  The  marriage  of  a 
surviving  widow  does  not  prevent  her  from  becoming  an  administratrix. 
After  the  death  of  the  husband  or  wife,  the  survivor  has  the  right  to 
marry.  Such  marriage  is  not  within  the  contravention  of  any  statute, 
nor  is  it  against  public  policy.  In  the  absence  of  a  statutory  provision, 
such  marriage  does  not  deprive  the  party  so  marrying  from  the  right 
to  hold  property,  administer  upon  an  estate,  or  to  do  any  other  lawful 
act.  If  the  husband  dies,  it  is  true  that  the  survivor  is  not  the  wife  of 
deceased.  She  could  not  be  the  wife  of  her  husband  after  his  death. 
She  is  his  widow,  but  she  was,  during  his  life,  his  wife,  and  as  his 
wife  she  survived  him.  When  the  legislature  used  the  words  "sur- 
viving husband  or  wife,"  it  intended  to  designate  the  survivor  of  the 
spouses,  and  to  give  survivor  the  right  to  administer  or  to  name  some 
person  to  administer. — Estate  of  Dow,  132  Cal.  309,  310,  64  Pac.  402. 
Under  the  present  California  statute,  a  married  woman  may  be  ap- 
pointed an  executrix  or  administratrix;  and  if  a  married  woman  is 
appointed  an  executrix  or  administratrix,  and  afterwards  marries,  her 
authority  is  not  extinguished.  As  to  former  cases  concerning  the 
extinguishment  of  her  authority  by  marriage,  see  Schroeder  y.  Supe- 
rior Court,  70  Cal.  343,  11  Pac.  651;  Estate  of  Allen,  78  Cal.  581, 
21  Pac.  426;  McMUlan  T.  Hayward,  94  CaL  357,  29  Pao.  774;  Cos- 
Probate  Law— <8 
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grove  v.  Pitman,  103  Cal.  268,  37  Pac.  232.    A  statute  which  proTides 

• 

that  if  the  person  entitled  to  letters  is  a  minor,  letters  must  he  issued 
to  his  guardian,  or  any  other  person  entitled  to  the  letters  of  adminis- 
tration, in  the  discretion  of  the  court,  applies  to  minors  generally, 
rather  than  to  a  surviving  husband  or  wife  under  the  age  of  majority, 
yet  old  enough  to  contract  the  marital  relation.    As  to  minors  sus- 

m 

talning  such  marital  relationship,  the  statute  giving  the  right  to 
nominate  Is  special  and  controls. — In  re  Steward's  Estate,  18  Mont  595, 
46  Pac.  806,  807.  The  brothers  of  the  decedent  are  entitled  to  letters 
of  administration  only  when  they  are,  entitled  to  succeed  to  the  estate, 
or  some  portion  thereof. — Estate  of  Wakefield,  136  Cal.  110,  112,  68 
Pac.  499.  The  surviving  husband  or  wife  is,  under  section  7432  of  the 
Revised  Codes  of  Montana,  entitled  to  letters  of  administration  to  the 
exclusion  of  any  other  person,  unless  one  of  the  grounds  of  incompe- 
tency enumerated  in  section  7436  of  those  codes  is  shown  to  exist. — 
State  (ex  rel.  Cotter)  v:  District  Court,  49  Mont.  146,  140  Pac.  732. 
Under  section  1365  of  the  Code  of  Civil  Procedure  of  California,  speci- 
fying the  order  of  preference  in  granting  letters  of  administration, 
relatives  of  the  deceased  are  entitled  to  administer  only  when  they 
are  entitled  to  succeed  to  his  personal  estate  or  some  portion  of  it. 
Such  right  of  succession  is  a  controlling  limitation  on  the  right  of 
administration.— Estate  of  Crites,  155  Cal.  392,  101  Pac.  316.  Where  the 
executor  of  the  will  of  a  deceased  husband  was  the  sole  devisee  of  his 
estate,  and  obtained  distribution  of  his  estate  and  afterward  died,  the 
widow,  who  both  had  an  agreement  of  separation  upon  supposed  equal 
division  of  the  community  property,  and  had  an  allowed  claim  against 
the  husband's  estate,  may  be  appointed  administratrix  of  her  deceased 
husband's  estate,  for  the  purposes  of  enabling  her  to  sue  for  fraud 
upon  her  rights  as  wife  and  creditor  to  recover  land  fraudulently  con- 
veyed by  her  husband  to  his  brother,  who  became  his  executor,  to 
defeat  her  rights  as  wife  and  creditor. — Shlels  v.  Nathan,  12  Cal  App. 
604,  108  Pac.  34.  The  existence  of  an  interlocutory  decree  of  divorce 
does  not  take  away  the  right  of  the  widow  to  administer  the  estate 
of  her  husband. — Estate  of  Martin,  166  Cal.  399,  137  Pac.  2.  A  person 
holding,  as  assignee,  portions  of  the  estate  of  a  deceased  person  from 
one  who  is  the  sole  legatee  under  the  will  of  the  testator  is  a  person 
interested  in  the  estate,  and  as  such  entitled,  upon  petition,  to  letters 
of  administration.— In  re  Rankins'  Estate,  164  Cal.  138,  127  Pac.  1034. 
Any  person  legally  competent  may  be  appointed  administrator  of  an 
estate,  if  no  one  falling  within  the  first  ten  subdivisions  of  section  5351, 
Revised  Codes  of  Idaho,  shall  have  applied  for  appointment — McCor- 
mick  V.  Brownell,  25  Ida.  11,  20,  136  Pac.  613.  The  right,  under  the 
statute  whereby  the  nominee  of  a  surviving  mother  may  be  entitled  to 
letters  of  administration,  and  to  the  revocation  of  prior  letters,  is  not 
absolute  and  always  available;  the  pleading  must  show  prima  facie 
that  the  applicant  is  entitled  to  the  relief  sought. — In  re  Infellse's 
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Estate,  51  Mont.  18,  149  Pac.  365;  Melzner  y.  Trncano,  61  Mont.  18, 
149  Pac.  365. 

8.  Priority.  Preference. — The  widow  has  a  paramount  right  to  letters 
of  administration,  whera  her  competency  is  not  disputed. — Estate  of 
Turner,  142  Cal.  549,  552,  77  Pac.  1099.  The  surviving  widow,  though 
remarried  to  another  man,  has  a  right  to  letters,  superior  to  that  of 
the  son  of  a  decedent.— Estate  of  Dow,  132  Cal.  309,  310,  64  Pac.  402. 
Where  a  section  of  the  code  places  children  of  the  deceased  in  the 
list  of  persons  entitled  to  administer,  but  another  section  thereof  pro- 
vides that,  of  several  persons  claiming  and  equally  entitled  to  admin- 
ister, males  must  be  preferred  to  females,  and  relatives  of  the  whole  to 
those  of  the  half  blood,  a  son  is  entitled  to  letters  of  administration 
to  the  exclusion  of  a  daughter;  and  letters  s(hould  be  directed  to  be 
issued  to  the  son  alone.— Estate  of  Coan,  132  Cal.  401,  402,  64  Pac.  691. 
The  assignee  of  the  daughter's  interest  acquires  no  greater  right  in  the 
administration  than  she  had. — Estate  of  Brundage,  145  Cal.  538,  75  Pac. 
175.  A  son  who  parted  with  all  his  riglits  as  the  heir  of  his  mother, 
after  her  death,  and  before  the  death  of  the  father,  is  not  entitled  to 
administer  upon  his  mothers'  estate  in  preference  to  his  sister. — Estate 
of  Edson,  143  Cal.  607,  608,  77  Pac.  451.  An  adopted  illegitimate 
daughter  is  entitled  to  letters  of  administration  as  against  a  nephew. — 
Estate  of  Heaton,  139  Cal.  237,  73  Pac.  186.  A  public  administrator 
does  not,  by  virtue  of  his  office,  or  by  filing  a  petition  for  letters  of 
administration  upon  the  estate  of  a  decedent,  acquire  any  vested  right 
to  letters  of  administration.— Estate  of  McLaughlin,  103  Cal.  429,  430, 
37  Pac.  410.  As  against  the  public  administrator,  the  nominee  of  the 
father  and  mother  of  a  deceased  person  is  entitled  to  letters  of  admin- 
istration.—Estate  of  Bedell,  97  Cal.  339,  343,  32  Pac.  323.  The  public 
administrator  is  entitled  to  letters,  in  preference  to  creditors. — Estate 
of  McKinnon,  64  Cal.  226,  30  Pac.  437.  The  public  administrator  is 
preferred  to  one  who  bases  his  claim  upon  the  written  request  of  a 
son  of  the  deceased,  who  is  residing  in  a  foreign  country. — Estate  of 
Beech,  63  Cal.  458.  The  public  administrator  has  a  better  right  to 
letters  of  administration  than  the  nominee  of  a  married  daughter  of 
the  intestate. — Estate  of  Kelly,  57  Cal.  81.  As  against  a  relative  of  the 
deceased,  who  is  not  entitled  to  share  in  the  distribution  of  his  estate, 
the  public  administrator  has  a  preferred  right  to  letters  of  adminis- 
tration.-^state  of  Eggers,  114  Cal.  464,  466,  46  Pac.  380;  and  see 
Estate  of  Healy,  122  Cal.  162,  54  Pac.  736,  66  Pac.  175,  176.  As  between 
the  public  administrator  and  the  nominee  of  brothers  of  the  decedent, 
who  are  not  entitled  to  ^idminister  as  heirs  at  law  of  the  deceased, 
and  who  are  merely  devisees  of  a  deceased  mother,  who  is  the  sole  heir 
at  law  of  a  deceased  sister,  preference  in  the  issuance  of  letters  should 
be  given  to  the  public  administrator. — Estate  of  Wakefield,  136  Cal. 
110,  112,  68  Pac.  499.  Brothers  "of  the  previously  deceased  spouse  of 
decedent,"  who  are  "entitled  to  succeed  to  some  portion  of  the  estate," 
are  entitled  to  letters  of  administration  upon  decedent's  estate,  in 
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preference  to  the  nephews  of  decedent — ^Estate  of  Hill,  8  Cal  App.  286, 
96  Pac.  918.  The  widow  has  a  claim  to  administer  which,  unless  she 
has  waived  it,  takes  precedence  of  the  claim  of  all  others. — ^Estate  of 
Lowe,  Lowe  ▼.  Lowe,  178  Cal.  Ill,  172  Pac.  583.  A  child  of  a  deceased 
person  who  has  petitioned  for  letters  of  administration  must  be  pre- 
ferred as  against  the  nominee  of  two  remaining  children  of  the  dece- 
dent, which  nominee  is  not  entitled  to  succeed  to  any  part  of  the  per- 
sonal estate  of  the  decedent — ^Estate  of  Myers,  9  Cal.  App.  694, 100  Pac. 
712.  Because  he  claims  to  own  as  his  separate  property,  land  believed 
by  the  court  to  be  community  property,  a  surviving  husband  does  not 
forfeit  his  statutory  right  to  preference  in  the  issuance  of  letters  of 
administration  on  his  deceased  wife's  estate,  nor  can  he  be  compelled 
to  give  up  such  claim  as  a  condition  precedent  to  the  granting  of  letters. 
— ^Buchser  v.  Buchser,  72  Wash.  675,  131  Pac.  193.  The  words  "no 
relatives  or  next  of  kin"  in  the  proviso  in  section  90  of  the  Probate  Act 
of  Washington  (Laws  1873,  p.  269),  as  amended  by  the  Laws  of  1881, 
p.  6,  section  1,  relate  to  such  relatives  or  next  of  kin  as  are  mentioned  in 
the  enacting  clause  of  the  section  so  that  next  of  kin  other  than  those 
mentioned  have  no  priority  in  the  right  to  letters  of  administration 
over  any  suitable  person. — ^In  re  Hoss's  Estate,  69  Wash.  360,  109  Pac. 
1072.  Under  section  1365  of  the  Code  of  Civil  Procedure  of  California, 
providing  that  relatives  are  entitled  to  administer  only  where  they 
succeed  to  some  portion  of  estate,  child  taking  under  will  held  entitled 
to  preference  over  widow  taking  nothing. — In  re  Crites's  Estate,  165 
Cal.  392,  101  Pac.  316.  As  between  the  widow,  and  one  claiming  to  be 
a  nephew,  and  another  claiming  to  be  an  adopted  son  of  the  deceased, 
the  widow  Is  entitied  to  letters  of  administration. — Chestnut  v.  Capey, 
45  Okla.  754,  146  Pac.  589.  The  wife,  on  the  death  of  her  husband, 
where  they  were  united  by  a  common  law  marriage,  has  the  right  to 
administer  upon  his  estate. — Estate  of  Mattcote,  59  Colo.  566,  151  Pac. 
448.  A  surviving  husband  or  wife  is  entitied  to  letters  of  adminis- 
tration, to  the  exclusion  of  any  other  person,  where  no  ground  of  in- 
competency enumerated  in  the  statute  is  shown. — State  v.  District 
Court,  49  Mont  146,  148,  140  Pac.  732.  Obviously  the  three  sections, 
1865,  1868,  and  1369  of  the  Code  of  Civil  Procedure  of  California,  relat- 
ing to  the  right  to  administer,  are  to  be  taken  together.— Vstate  of 
Graff,  169  Cal.  250,  146  Pac.  657.  A  sister  of  the  decedent  is  to  be 
preferred  to  a  niece,  in  the  granting  of  letters  of  administration,  even 
though  the  niece  be  the  first  to  apply,  and  though  she  protest  that  the 
sister's  application  is  not  made  in  good  faith. — Estate  of  McCausland, 
170  Cal.  134,  137,  148  Pac.  924.  In  the  absence  of  a  showing  of  incom- 
petency, the  person  who  is  entitied  to  letters  testamentary  or  of 
administration  must  be  given  the  preference  in  the  selection  of  a  special 
administrator.— State  (ex  reL  Ck)tter)  r.  District  Court,  49  Mont  146, 
140  Pac.  782. 
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REFERENCES. 

Right  of  a  widow  to  administer  the  estate  of  her  deceased  husband. 
— See  note,  93  Am.  Dec.  686. 

9.  Right  to  nominate.    Letters  to  others  than  those  entitled. 

(1)  In  general.— A  surviving  husband  or  wife  is  always  interested 
in  the  estate,  and,  generally,  immediately  dependent  upon  it,  and  the 
policy  of  the  law  plainly  is,  that  he  or  she  shall  have  the  administra- 
tive control,  if  desired.  Therefore  such  person,  or  his  nominee,  if  a  fit 
person,  and  not  incompetent,  has  the  absolute  ri|^ht  to  letters  of  admin- 
istration. Special  provision  is  made  for  the  appointment  of  the  nom- 
inee by  the  surviving  husband  or  wife,  irrespective  of  whether  they 
are  themselves  entitled  to  administration,  while  in  other  cases  it 
is  only  the  nominee  of  one  who  is  himself  competent  to  serve  that 
can  be  considered.— Estate  of  Dorris,  93  Cal.  611.  613,  29  Pac.  244; 
Estate  of  Bedell,  97  Cal.  839,  32  Pac.  323.  A  competent  person  named 
by  the  widow  of  a  deceased  person,  although  she  has  remarried,  is 
entitled  to  letters  of  administration,  in  preference  to  a  son  of  the 
decedent.— Estate  of  Dow,  132  Cal.  309,  64  Pac.  402;  see  Estate  of 
Allen,  78  Cal.  581,  21  Pac.  426.  The  fact  that  a  surviving  husband 
has  been  convicted  of  a- felony  does  not  deprive  him  of  his  right 
to  nominate  a  person  to  act  as  administrator  of  his  deceased  wife's 
estate.— McLean  v.  Roller,  33  Wash.  166,  73  Pac.  1123,  1124.  A  sur- 
viving wife  may  nominate  a  competent  person  to  act  as  administra- 
tor of  her  deceased  husband's  estate,  though  she  herself  is  disquali- 
fied by  her  minority.-— In  re  Stuart's  Estate,  18  Mont.  595,  46  Pac. 
806.  The  appointment  of  a  surviving  widow  as  administrator  of  her 
husband's  estate,  after  notice  and  hearing,  as  provided  by  statute, 
is  conclusive  as  to  the  matters  therein  adjudged,  one  of  which  is 
that  the  ^applicant  was  the  surviving  wife,  and  the  order  of  appoint- 
ment is  therefore  conclusive  as  against  a  subsequent  application  of 
another,  who  claimed  that  she  was  also  the  surviving  wife  of  the 
intestate.— Estate  of  Aldrich,  147  Cal.  343,  81  Pac.  1011,  1012.  After 
letters  of  administration  have  been  granted,  upon  the  original  appli- 
cation therefor,  to  a  brother  of  the  deceased,  the  surviving  wife,  though 
she  has  a  prior  right  to  have  such  letters  revoked,  and  to  obtain 
letters  of  administration  for  herself,  can  not  confer  such  right  of 
priority  upon  a  nominee.  The  right  to  have  letters  issued  to  the 
nominee  is  the  right  of  the  widow,  and  not  of  the  nominee. — Estate 
of  Shiels,  120  Cal.  347,  349,  52  Pac.  808.  The  mere  fact  of  requesting 
the  appointment  of  another  does  not,  however,  as  a  matter  of  law, 
estop  the  surviving  spouse  from  revoking  his  or  her  request,  and  con- 
senting that  the  estate  be  administered  by  the  administrator  then  in 
office,  at  any  time  before  the  court  has  acted  upon  such  request. — 
Estate  of  Shiels,  120  Cal.  347,  348,  62  Pac.  808.  In  general,  there 
is  not  the  same  reason  for  favoring  other  persons  entitled  to  admin- 
ister in  certain  cases  as  there  is  with  respect  to  a  surviving  husband 
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or  wife.  Some  of  them  may  not  even  be  interested  in  the  estate. 
Hence  they  are  only  entitled  to  nominate,  when  they  are  the  persons 
entitled  to  administer,  and  then  the  nomination  is  submitted  to  the 
discretion  of  the  court,  which  may,  if  there  is  good  reason  for  so 
doing,  refuse  to  confirm  the  nominee,  and  appoint  the  person  next 
entitled. — ^Estate  of  Dorrls,  93  Cal.  611,  613,  29  Pac.  244.  The  right 
of  persons  entitled  to  administer  on  an  estate  to  have,  upon  their  written 
request,  letters  of  administration  issued  to  persons  not  entitled  to  ad- 
minister, exists  only  where  there  is  a  vacancy  in  the  administration. — 
EsUte  of  Carr,  25  Cal«586,  586;  Estate  of  Healy,  122  Cal.  162,  54  Pac. 
736,  66  Pac.  175,  176.  The  object  of  the  statute  is  to  allow  to  those 
entitled  the  aid  and  assistance  of  others  who  may  be  more  competent 
to  attend  to  such  business. — Estate  of  Kirtlan,  16  Cal.  161,  165.  In 
cases  other  than  that  of  a  surviving  spouse,  it  is  only  the  nominee  of 
one  who  Is  himself  competent  to  serve  as  administrator  who  can  be 
considered. — Estate  of  Bedell,  97  Cal.  339,  32  Pac.  323.  The  nominee  of 
the  father  and  mother  of  a  decedent  is  entitled  to  letters  of  admin- 
istration, in  preference  to  the  public  administrator.  The  nominee  of 
any  person  entitled  to  administration  upon  an  estate  has  a  preferred 
right  to  the  administration  over  a  person  belonging  to  any  subse- 
quent class  mentioned  in  the  statute  prescribing  the  order  in  which 
letters  of  administration  shall  be  granted. — E3state  of  Bedell,  97  Cal. 
339,  341,  82  Pac.  323.  Nephews  and  nieces  of  the  decedent  do  not 
have  the  absolute  right  of  nomination  and  revocation  of  letters  se- 
cured to  the  first  five  classes  enumerated  in  the  statute  prescribing 
the  order  in  which  letters  of  administration  should  be  granted.  The 
rights  of  their  nominee  are  secured  only  by  another  statute,  under 
which  his  appdintment  by  the  court  is  discretionary. — Estate  of  Healy, 
122  Cal.  162,  166,  54  Pac.  736,  66  Pac.  175,  176.  The  surviving  hus- 
band or  wife  of  a  deceased  person  is  entitled  to  nominate  a  suitable 
person  for  administrator. — ^In  re  Stevenson,  72  Cal.  164,  165,  13  Pac. 
404;  Estate  of  Cotter,  54  Cal.  215,  217.  Where  a  person  entitled  to 
letters  of  administration  does  not  wish  to  act,  he  is  entitled  to  nom- 
inate  some  competent  person  to  do  so  and  to  request  the  court  to 
appoint  such  person,  but  such  request  may  be  withdrawn  and  the 
person  making  it  may  thereafter  make  application  that  he  himself 
be  appointed  such  administrator. — ^McCormick  v.  Brownell,  25  Idaho  11, 
136  Pac.  614.  It  Is  the  policy  of  the  law  that  the  widow  shall  control 
in  limine  the  administration  of  her  late  husband's  estate,  and  to  that 
end  she  may  either  administer  it  herself  or  nominate  some  competent 
person  in  whom  she  places  trust  and  confidence. — In  re  Blackburn's 
Estate,  48  Mont.  179,  137  Pac.  381.  Where  one  entitled  to  do  so 
requests  the  appointment  of  a  certain  person  as  administrator,  such 
request  impliedly  authorizes  such  person  to  take  the  necessary  steps 
to  secure  the  removal  of  any  obstacle  to  the  exercise  of  the  right  to 
so  nominate,  and  a  request  by  the  proposed  administrator  in  his 
petition  for  his  own  appointment,  that  a  prior  administrator  be  re- 
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moved  was  properly  Incorporated  in  his  petition. — In  re  Roller's  Es- 
tate, 40  Mont.  137, 106  Pac.  660.  The  husband  or  wife,  as  the  case  may 
be,  has  authority  under  the  statutes  of  Washington  to  name  an  execu- 
tor for  community  as  well  as  for  separate  property  and  the  executor 
thus  named  can  not  be  superseded  by  an  administrator  appointed 
at  the  suggestion  of  the  surylying  spouse. — In  re  Guye's  Estate,  54 
Wash.  264,  103  Pac.  26,  132  Am.  St.  Rep.  1111.  Under  the  provisions  of 
section  6351,  Rev.  Stats,  of  the  state  of  Idaho  of  1887,  persons  falling 
under  subdivisions  4  and  6  thereof  are  not  entitled  to  nominate  a 
person  falling  under  subdivision  11  and  have  that  person  advanced 
to  the  rank  and  class  occupied  by  the  person  making  the  nomination. 
— ^In  re  Daggett's  Estate,  16  Idaho  504,  98  Pac.  849.  Under  the  pro- 
visions of  section  6361,  Rev.  Stats,  of  the  state  of  Idaho  of  1887,  only 
persons  designated  in  subdivision  1  thereof  are  entitled  to  nominate 
some  other  person  for  the  appointment  of  administrator  and  thereby 
have  such  person  advanced  to  the  rank  and  class  of  the  one  making 
the  request  or  nomination. — In  re  Daggett's  Estate,  16  Idaho  604,  98 
Pac.  849.  When  a  person  entitled  to  administer  upon  an  estate  files  a 
written  application  under  the  provisions  of  section  5366,  Rev.  Stats, 
of  the  state  of  Idaho  of  1887,  requesting  the  appointment  of  some  other 
competent  person,  such  request  and  application  are  addressed  to  the 
discretion  of  the  court  and  the  statute  is  not  mandatory  upon  the 
court — ^In  re  Daggett's  Estate,  16  Idaho  604,  98  Pac.  849.  Section 
5366,  Rev.  Stats,  of  the  state  of  Idaho  of  1887,  must  be  construed  in 
view  of  and  in'  connection  with  sections  5351  and  5366  and,  where 
a  number  of  persons  are  requesting  or  petitioning  the  appointment 
of  strangers  or  persons  falling  under  subdivision  11  of  section  5361, 
and  one  only  of  the  persons  making  such  requests  falls  within  the 
classes  of  preferred  persons  under  section  6366  and  the  first  five  sub- 
divisions of  section  6361,  such  person  is  entitled  to  nominate  any 
competent  person  for  administration,  and  it  is  the  duty  of  the  court 
to  appoint  the  person  so  nominated. — ^In  re  Daggett's  Estate,  15  Idaho 
604,  98  Pac.  850.  The  surviving  spouse  of  an  intestate  is  entitled 
to  letters  of  administration  on  the  estate  of  the  deceased,  or  to  name 
some  competent  person  to  whom  letters  shall  be  Issued. — Thomas  v. 
James  (Okla.),  171  Pac.  856,  869.  The  widow,  whether  competent  or 
not,  still  has  her  right  of  nomination. — ^In  re  Blackburn's  Estate,  48 
Mont  179,  195,  137  Pac.  381. 

(2)  Non-residents. — ^A  resident  son  of  the  deceased,  competent  to 
act  as  administrator  of  the  estate  with  the  will  annexed,  is  entitled  to 
letters  as  against  the  nominee  of  a  non-resident  executor  and  of  non- 
resident children,  heirs,  and  legatees  of  the  deceased  person. — Estate  of 
Brundage,  141  Cal.  538,  540,  76  Pac.  175.  The  public  administrator 
has  the  prior  right  to  letters  of  administration  with  the  will  annexed 
as  against  the  appointee  of  a  foreign  executor,  who  has  renounced 
his  right  to  letters  testamentary,  and  who  is  not  the  surviving  hus- 
band or  wife  of  the  deceased.— Estate  of  Garber,  74  Cal.  338,  16  Pac. 
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283.  Upon  the  principle  tbat  if  parties  who  are  entitled  to  the  estate 
are  not  in  a  iKMition  to  administer  it  themselves,  then  the  trust 
should  be  committed  to  their  nominee,  who  has  their  confidence,  and 
whose  services  are  to  be  paid  for  from  their  funds,  it  is  the  duty 
of  the  court  to  appoint  the  nominee  of  an  alien  relative,  instead  of 
appointing  a  creditor  of  the  deceased,  where  such  alien  relative  re- 
quested the  appointment  of  a  certain  person,  and  no  nearer  relative 
makes  such  application.— In  re  Owens'  Estate,  80  Utah  351,  85  Pac. 
277,  279.  If  a  non-resident  is  Incapable  of  administering  on  an  estate, 
it  is  not  competent  for  him  to  nominate  an  administrator. — Estate  of 
Muersing,  103  Cal.  585,  37  Pac.  520.  The  public  administrator  is  pre- 
ferred to  the  nominee  of  a  non-resident  heir. — Estate  of  Beech,  63  Cal. 
458;  Hutchings  v.  Clark,  64  Cal.  228,  30  Pac.  804.  A  resident  of  the 
state,  whose  appointment  as  administrator  is  requested  by  the  brothers 
and  sisters  of  the  deceased,  residing  in  a  foreign  country,  should  re- 
ceive letters  of  administration,  instead  of  the  public  administrator. — 
In  re  Watson's  Estate,  31  Mont  438,  78  Pac.  702,  703.  The  surviving 
husband  or  wife  of  a  deceased  person,  though  incompetent  to  serve  on 
account  of  non-residence,  is,  nevertheless,  entitled  to  nominate  a  suit- 
able person  for  administrator.  The  fact  that,  by  reason  of  non-resi- 
dence, a  surviving  spouse  can  not  act  in  the  capacity  of  administrator 
does  not  deprive  him  or  her  of  the  right  to  name  some  one  who  can. — 
Estate  of  Cotter,  54  Cal.  215,  217;  Estate  of  Stevenson,  72  CaL  164,  13 
Pac.  404;  Estate  of  Dorris,  93  Cal.  611,  613,  29  Pac.  244.  If  the  per- 
son making  the  written  request  is  not  himself  "entitled"  to  admin- 
istration, either  because  incompetent  or  because  another  applicant 
with  a  better  claim  is  entitled,  the  nominee  can  not  be  considered 
by  the  court.  Thus  a  non-resident  executor,  while  entitled  to  letters 
testamentary  upon  application,  is  not  entitled  to  letters  of  adminis- 
tration, and  his  written  request  therefor  is  ineffectual  for  any  pur- 
pose. So  where  non-resident  children,  heirs,  and  legatees  are  incom- 
petent, by  reason  of  their  non-residence,  they  are  not  entitled  to 
letters  of  administration,  and  their  request  to  have  an  administrator 
appointed  is  also  ineffectual  for  any  purpose. — ^Estate  of  Brundage,  141 
Cal.  638,  76  Pac.  176,  176.  The  petition  of  a  distributee,  who  is 
legally  incapable  of  administering  upon  the  estate,  is  addressed  to  the 
mere  discretion  of  the  court,  and  is  of  no  legal  consequence  whatever. 
— Estate  of  Morgan,  53  Cal.  243,  246.  A  non-resident  father,  though  the 
next  of  kin  of  the  decedent,* is  incompetent  to  nominate  an  admin- 
istrator. Being  incompetent  himself  of  administering,  it  is  not  com- 
petent for  him  to  nominate  an  administrator. — ^Estate  of  Muersing, 
103  Cal.  583,  37  Pac.  620,  621.  Unless  a  person  is  a  bona  fide  resident 
of  the  state,  he  is  not  competent  to  serve  as  administrator.  He  may, 
however,  if  incompetent  by  non-residence  only,  request  the  appoint- 
ment of  a  resident,  and  letters  may  be  issued  to  such  resident;  but 
if  such  resident  wishes  to  take  advantage  of  the  statute  which  pro- 
vides that  no  person  other  than  the  surviving  husband  or  wife,  child. 
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father,  mother,  brother,  or  sister  of  the  intestate  may  subsequently 
obtain  the  revocation  of  letters,  for  the  reason  that  he  or  she  is 
better  entitled  to  them,  and  seeks  to  have  letters  already  granted 
revoked,  and  himself  appointed  as  administrator,  he  must  make  it 
appear  that  at  least  one  of  the  heirs  and  next  of  kin  who  requested 
him  to  obtain  the  revocation  of  the  administrator's  letters,  and  asks 
letters  for  himself,  is  the  widow,  child,  father,  mother,  brother,  or 
sister  of  the  decedent  If  he  f&ils  to  do  this,  he  does  not  bring  him- 
self within  the  statute  which  confers  the  right  to  revoke  letters 
already  issued,  upon  the  ground  that  those  nominating  him  are  better 
entitled  to  administer  than  is  the  administrator. — In  re  Craigle's  Es- 
tate, 24  Mont  37,  60  Pac.  496,  497.  A  non-resident  is  not  entitled  to 
letters  of  administration,  and  is  not  competent  to  name  the  adminis- 
trator.—Estate  of  Wise,  176  Cal.  196,  166  Pac.  631.  Except  in  the 
case  of  a  surviving  husband  or  wife,  the  competent  nominee  of  a  rela- 
tive who  is  incompetent  by  reason  of  non-residence  is  not  entitled  to 
letters  of  administration,  on  an  original  application,  by  virtue  of  his 
nomination  by  such  relatives. — Estate  of  Martin,  163  Cal.  440,  125  Pac. 
1056. 

10.  Letters  where  several  are  equally  entitled. — ^If  all  parties  apply- 
ing for  letters  of  administration  are  equally  qualified  and  competent, 
the  one  who  has  the  prior  right,  as  a  matter  of  statutory  construction, 
is  entitled  to  the  appointment. — In  re  Nickals'  Estate,  21  Nev.  462,  34 
Pac.  250.  Thus  a  brother  and  a  sister  of  the  deceased  are  not  equally 
entitled  to  administration,  and  the  son  alone  should  be  appointed. — 
Estate  of  Coan,  132  Cal.  401,  403,  64  Pac.  691.  The  right  to  letters  of 
administration  of  the  estate  of  a  decedent  given  to  children  is  an 
absolute  right  vested  by  the  statute  in  such  children  and  such  right  can 
be  claimed  only  in  the  manner  provided  by  the  statute.  The  court 
having  found  that  both  children  were  competent,-  was  limited  in  its 
discretion  to  determining  which  of  them  should  receive  the  appoint- 
ment if  both  were  not  to  be  appointed. — ^In  re  Barrett's  Estate,  22 
Wyo.  281,  138  Pac.  866,  141  Pac.  95.  In  case  there  are,  included  in  the 
next  of  kin  to  an  intestate,  two  brothers  equally  interested  in  the 
estate,  but  the  interest  of  one  of  these  is  antagonistic  to,  and  involved 
in  litigation  with,  the  estate,  letters  of  administration  should  issue  to 
the  other  brother  regardless  of  his  not  having  filed  an  application 
therefor. — ^In  re  Rouse's  Estate,  Burker  v.  Rouse  (Okla.),  176  Pac.  954. 

11.  Discretion  of  court. — If  all  the  parties  applying  for  letters  of 
administration  are  equally  qualified  and  competent,  the  court  has  no 
discretion,  but  must  appoint  the  applicant  who,  under  the  statute, 
has  the  prior  right— In  re  Nickals'  Estate,  21  Nev.  462,  34  Pac.  250, 
261;  Estate  of  Coan,  132  Cal.  401,  64  Pac.  691;  Estate  of  McDonald, 
118  Cal.  277,  60  Pac.  399;  Estate  of  Brundage,  141  Cal.  538,  75  Pac. 
176.  Under  a  statute  which  provides  that  "administration  may  be 
granted  to  one  or  more  competent  persons,  although  not  otherwise 


602  PROBATB  LAW  AND  PRAOTIOB. 

entitled  to  the  same,  at  the  written  request  of  the  person  entitled, 
filed  in  the  court,"  the  court  has  a  discretionary  power  to  grant  admin- 
istration to  any  competent  person  who  otherwise  would  not  be  entitled 
thereto  at  the  written  request  of  a  person  who  would  be  so  entitled. 
The  only  conditions  necessary  for  invoking  the  discretion  of  the  court 
are,  that  there  be  a  written  request  from  some  one  who,  if  he  applied, 
would  himself  be  entitled  to  receive  letters  of  administration,  and  that 
the  person  for  whom  the  request  is  made  be  a  competent  person. — 
Estate  of  Bedell,  97  Cal.  339,  342,  32  Pac.  823;  Estate  of  Dorris,  93 
Oal.  611,  613,  29  Pac.  244.  The  court  has  discretion  to  appoint  the 
guardian  of  a  minor  brother  of  decedent  as  administrator,  who  is  a 
nominee  of  two  adult  brothers,  to  the  exclusion  of  a  third  adult  brother. 
—Estate  of  Turner,  143  Cal.  438,  444,  77  Pac.  144.  The  Nevada  statute, 
providing  that  letters  of  administration  shall  issue  to  the  guardian  of  a 
minor  instead  of  the  minor  himself,  refers  to  the  guardian  appointed  in 
that  state,  and  not  to  one  appointed  in  another  state. — ^In  re  Nickals' 
Estate,  21  Nev.  462,  84  Pac  250.  A  public  administrator,  by  filing  a 
petition  for  letters  of  administration  upon  the  estate  of  a  decedent, 
acquires  no  such  vested  right  to  letters  upon  the  estate  as  will  Justify 
him  in  interfering  with  the  power  of  the  court  to  exercise  its  discre- 
tion in  granting  letters  to  the  guardian  of  a  competent  person. — ^In  re 
McLaughlin,  103  Cal.  429,  431,  37  Pac.  410.  An  exercise  of  the  court's 
discretion  in  refusing  to  appoint  the  nominee  of  nieces  and  nephews 
of  a  decedent,  and  in  appointing  the  public  administrator,  who  is  next 
entitled,  on  the  ground  that  it  would  be  for  the  best  interests  of  the 
estate  that  the  public  administrator  shall  be  appointed,  will  not  be 
disturbed  on  appeal,  where  no  abuse  of  discretion  is  shown. — Estate 
of  Tealy,  122  Cal.  162,  166,  54  Pac.  736,  66  Pac.  175,  176.  The 
words,  "letters  must  be  granted  to  his  or  her  guardian,  or  any  other 
person  entitled  to  letters  of  administration,  in  the  discretion  of  the 
court,"  employed  in  a  statute  dealing  with  the  right  of  a  minor  to 
apply,  through  his  guardian,  for  letters,  are  construed  as  limiting  the 
discretion  to  other  persons  of  the  same  class  to  which  the  minor 
would  belong  if  he  were  an  adult,  and  not  as  conferring  discretion  to 
appoint  a  person  of  an  inferior  class  in  preference  to  his  guardian. — 
Estate  of  Turner,  143  Cal.  438,  442,  77  Pac.  144.  A  recommendation  that 
a  party  be  appointed  administrator  of  an  estate  is  addressed  to  the 
mere  discretion  of  the  court,  and  is  of  no  legal  consequence  whatever, 
where  he  is  legally  incapable  of  receiving  the  appointment — Estate 
•  of  Morgan,  53  Cal.  243,  245.  Although  a  person  may  be  estopped  from 
making  any  claim  to  letters  of  administration,  yet  the  court  has  power, 
upon  removing  an  administrator  for  neglect,  mismanagement,  ot  in- 
competency, to  grant  letters  to  the  person  so  estopped. — Estate  of 
Pico,  56  Cal.  418,  420.  The  discretion  vested  in  the  probate  court 
under  section  5365  of  the  Revised  Codes  of  Idaho,  to  grant  letters  of 
administration,  ceases  to  be  a  discretion  and  the  duty  becomes  abso- 
lute when  the  application  is  made  by  any  of  the  class,  or  the  nominee 
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of  such  pereon,  mentioned  In  section  5366  of  those  codes;  this  con- 
struction In  no  way  affects  the  provisions  of  section  5363  of  such  codes, 
as,  under  this  latter  section,  the  letters  of  administration  must  be 
granted  to  any  applicant,  though  It  appears  that  there  are  other  per- 
sons having  better  rights  to  the  administration,  when  such  persons 
fail  to  appear  and  claim  the  issuing  of  letters  to  themselves;  In  other 
words,  the  letters  must  be  granted  to  the  applicant,  unless  the  person 
who  has  a  better  right  thereto  appears  and  asks  for  letters,  or  nomi- 
nates some  one  under  the  provisions  of  section  6366  of  those  codes;  this 
construction  harmonizes  the  different  sections  of  the  statute  with 
reference  to  letters  of  administration. — Estate  of  Daggett,  15  Idaho 
504,  513,  98  Pac.  849.  Where  there  is  no  room  for  discretion  none  may 
be  exercised;  hence,  where  the  renunciation  of  her  prior  right  to 
administer  the  estate  of  her  late  husband  had  not  been  fairly  procured 
from  the  widow,  her  statutory  right  had  not  been  exhausted,  and  it 
was  not  within  the  discretionary  power  of  the  court  to  deny  her  the 
exercise  of  It. — In  re  Blackburn's  Estate,  48  Mont.  179,  137  Pac.  381. 
The  probate  court  has  a  discretion  In  the  granting  of  letters  of  admin- 

m 

istration,  such  resting  on  the  inquiry  whether  it  is  either  necessary, 
advisable,  or  desirable  to  grant  them. — ^Estate  of  Daughaday,  168  Cal. 
63,  141  Pac.  929.  Although  the  court  will  go  far  in  the  effort  to  carry 
out  the  expressed  will  of  a  testator,  It  will  not  endanger  the  estate 
nor  prevent  Its  proper  administration  through  the  granting  of  letters 
to  an  unfit  or  incompetent  person,  although  nominated  In  the  will  as 
executor. — Deeble  v.  Alerton,  58  Colo.  166,  172,  143  Pac.  1096.  Where 
an  equitable  claim  Is  the  entire  estate  on  which  letters  of  adminis- 
tration are  asked  for,  the  court  may  inquire  Into  the  claim  to  see 
if  It  is  reasonable,  and,  on  finding  that  It  Is  not  so,  deny  the  petition. — 
Estate  of  Daughaday,  168  Cal.  63,  141  Pac.  929.  If  a  person,  who  is 
entitled  to  administer  upon  an  estate,  files  a  written  application  under 
the  Idaho  statute  and  requests  the  appointment  of  some  other  compe- 
tent person;  such  application  and  request  are  addressed  to  the  dis- 
cretion of  the  court;  the  statute  is  not  mandatory  upon  the  court — 
Estate  of  Daggett,  15  Idaho  604,  508,  98  Pac.  849.  Insolvency  of  the 
estate  of  a  decedent  Is  not  a  ground  for  the  court's  refusal  to  appoint 
the  surviving  spouse  as  administratrix  of  an  estate;  nor  Is  the  fact 
that  the  estate  has  become  Insolvent  subsequent  to  the  appointment 
a  ground  for  her  removal. — In  re  Dolenty's  Estate,  Mannlx  v.  Dolenty, 
53  Mont.  33,  161  Pac.  624. 

12.  Notice  and  hearing. — ^Upon  an  application  for  letters  of  admin- 
istration, the  Jurisdictional  facts  must  exist  and  proper  notice  be 
given.  A  failure  to  give  notice  of  hearing  of  the  petition  for  letters 
of  administration  is  fatal  to  the  Jurisdiction  of  the  court.— Beckett  v. 
Selover,  7  Cal.  215,  237,  68  Am.  Dec.  237.  But  it  is  not  necessary  to 
give  any  other  notice  of  the  application  than  that  prescribed  by  the 
statute.— EsUte  of  Orifflth,  84  Cal.  107,  109,  23  Pac.  528,  24  Pac.  381. 
Where  the  law  merely  requires  that  a  certain  notice  shall  be  posted. 
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the  posting  of  such  notice  is  sufficient  Thus  if  a  public  adminis- 
trator of  one  county  applies  for  letters  of  administration,  it  is  not 
necessary  to  send  notice  to  the  public  administrator  of  any  other 
county. — Estate  of  Qrifflth,  84  Cal.  107,  109,  23  Pac.  628,  24  Pac  881. 
A  petition  and  notice,  and  a  finding  that  due  notice  of  the  hearing 
had  been  posted  In  three  public  places,  as  required  by  the  statute, 
is  sufficient  to  give  the  probate  court  Jurisdiction,  although  it  was  not 
shown  where  such  notices  were  posted. — Scott  v.  McNeal,  6  Wash. 
309,  34  Am.  St.  Rep.  863,  31  Pac.  873,  874.  A  notice  of  the  hearing 
of  a  petition  for  letters  of  administration,  posted  on  July  12th,  and 
giving  notice  of  the  hearing  on  July  22nd,  Is  sufficient  as  a  ten-day 
notice,  under  the  statute. — ^Bates  v.  Howard.  105  Cal.  173,  182,  38  Pac. 
715.  If  a  widow  files  a  petition  for  letters  of  administration,  and  It 
and  other  petitions  for  letters  have  been  set  for  hearing  on  a  certain 
date,  and  the  widow  subsequently  files  an  amended  petition,  but  which 
states  no  Jurisdictional  fact,  and  the  widow  consents  to  the  hearing, 
a  court  may,  where  all  contesting  parties  are  In  court,  hear  all  the 
petitions  at  the  time  fixed. — Estate  of  Turner,  142  GaL  549,  553,  77 
Pac.  1099.  Under  a  statute  which  authorizes  the  precise  manner  of 
giving  notice,  and  prescribing  a  longer  notice  than  ten  days,  the  court 
does  not  acquire  any  jurisdiction,  where  it  was  required  that  the 
notice  of  an  application  for  the  appointment  of  an  administrator  be 
published  in  two  issues  of  a  newspaper  for  a  period  of  at  least  a  wedk 
prior  to  September  28th,  and  by  mailing  a  copy  of  the  notice  to  the 
heirs,  and  the  notice  was  first  published  on  September  20th,  and  the 
second  and  last  insertion  was  on  September  27th,  being  the  date  prior 
to  the  time  set  for  the  hearing,  and  no  notice  was  mailed.  This  is  not 
a  compliance  nor  a  substantial  compliance  with  the  order  of  the 
court  directing  the  "precise  manner"  in  which  the  notice  should  be 
given.  The  order  providing  that  the  publication  should  be  for  a 
period  of  at  least  one  week  prior  to  the  hearing  was  not  complied 
with.— In  re  Bunting's  Estate,  80  Utah  251,  84  Pac.  109,  111.  It  is 
a  well-established  rule  of  law  that  the  domicile  or  permanent  resi- 
dence of  a  minor  is  the  same  as  that  of  a  parent,  and,  upon  an  appli- 
cation for  letters  of  administration,  the  presumption  is,  that  the  minor 
children  and  heirs  of  a  deceased  person  were  residents  of  the  place 
of  decedent's  residence  at  the  time  of  his  death. — In  re  Bunting's 
Estate,  30  Utah  251,  84  Pac.  109,  111.  If  an  application  or  petition 
has  been  made  to  a  court  for  the  appointment  of  an  administrator, 
the  court  to  which  the  petition  or  application  is  presented  must  assume 
jurisdiction  thereof,  through  its  designated  officer,  the  clerk  of  the 
court,  by  appointing  a  time  "for  the  hearing  of  the  application"  and 
giving  the  prescribed  notice. — ^Dungan  v.  Superior  Court,  149  CaL  98, 
117  Am.  St.  Rep.  119,  84  Pac.  767,  769.  When  the  notice  for  the  appoint- 
ment of  an  administrator  has  been  given,  the  eftect  thereof  is  to  bring 
all  the  parties  who  had  or  acquired  any  interest  in  the  estate  into 
court  and  that  not  only  for  the  one  purpose  of  appointing  the  admin- 
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Istrator  but  also  that  the  court  will  in  due  time  deal  with  the  prop- 
erty of  the  deceased  and  will  dispose  of  and  distribute  it  to  those  who 
may  be  entitled  to  it. — Barrette  v.  Whitney,  36  Utah  574,  37  L.  R.  A. 
(N.  S.)  368,  106  Pac.  526.  The  giving  of  the  statutory  notice  is  nec- 
essary to  give  the  court  jurisdiction  to  appoint  an  administrator;  it 
is  not  necessary  to  give  any- other  notice,  or  take  any  other  procedure 
than  that  prescribed  by  the  statute;  but  the  essential  requirements  of 
the  statute  must  be  complied  with  to  give  the  court  jurisdiction  over 
the  subject-matter,  and  to  proceed  to  a  judgment  that  will  finally  con- 
clude the  rights  of  interested  heirs. — Carter  v.  Frahm,  31  S.  D.  379, 
141  N.  W.  370.  Where  the  county  court  issues  an  order  that  a  petition 
for  the  appointment  of  an  administrator  be  heard  on  a  day  designated, 
and  that  due  notice  thereof  be  given  by  publishing  a  copy  of  said 
order  for  3  successive  weeks,  once  in  each  week,  such  order  is  not 
substantially  complied  with  by  a  publication  in  either  a  weekly  or  a 
daily  newspaper  for  10  successive  days;  it  is  only  the  authorized  pub- 
lication that  will  confer  jurisdiction  as  against  heirs  not  appearing; 
any  other  is  no  legal  notice  at  all. — Carter  v.  Frahm,  81  S.  D.  879,  396, 
141  N.  W.  870. 

13.  Contest  of  application. 

(1)  In  general. — There  is  a  distinction  between  proceedings  in  con- 
tests against  the  probate  of  wills  and  an  application  for  letters  of 
administration.  In  the  former  case  the  contestant  is  the  plaintiff  and 
the  petitioner  Is  the  defendant;  but  on  an  application  for  letters  of 
administration  the  grounds  of  opposition  to  the  petition  are  nothing 
more  than  an  answer,  to  which  no  replication  is  required. — Estate  of 
Wooten,  56  Cal.  322,  325.  It  is  not  necessary  that  the  contestant  of 
a  petition  for  letters  of  administration  shall  be  competent  to  assert 
the  right  to  administer  himself,  or  that  he  be  entitled  to  nominate  the 
appointee. — Estate  of  Graves,  8  Cal.  App.  254,  96  Pac.  792.  In  a  con- 
test for  letters  of  administration,  the  question  as  to  whether  a  person  is 
a  bona  fide  resident  of  the  state  or  not,  is  a  mixed  question  of  law 
and  fact,  to  be  determined  by  the  court. — Estate  of  Wled,  120  Cal.  634, 
638,  53  Pac.  30.  Under  a  constitutional  provision  that  the  right  of 
trial  by  jury  shall  remain  inviolate,  and  shall  extend  to  all  cases  at 
law,  without  regard  to  the  amount  in  controversy,  parties  who  petition 
for  letters  of  administration  are  not  entitled  to  a  jury  trial,  as  such  a 
petition  is  not  a  "case  at  law,"  as  that  term  is  understood  and  con- 
strued by  the  courts.— In  re  McClellan's  Estate,  20  S.  D.  498,  107  N.  W. 
681,  684.  For  various  questions  of  evidence  in  proceedings  for  the 
appointment  of  an  administrator,  see  In  re  McClellan's  Estate,  20 
S.  D.  498,  107  N.  W.  681,  111  N.  W.  540. 

REFERENCES. 

Power  of  court  to  appoint  co-administrator  against  consent  of 
persons  entitled  to  administration. — See  note  4  Am.  &  Eng.  Ann. 
Cas.  550. 
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(2)  What  questions  are  involved. — Questions  of  heirship  aod  degree 
of  kinship  are  necessarily  involved  in  every  contest  between  relatives 
for  letters  of  administration,  and  if,  in  such  contests,  the  trial  court 
erroneously  holds  that  the  particular  facts  are  relevant  and  pertinent 
to  the  main  inquiry,  either  as  a  matter  of  pleading  or  proof,  such 
ruling  amounts  to  no  more  than  to  a  mere  error  reviewable  and  cor- 
rectable through  the  ordinary  remedy  of  appeal.  Hence,  upon  rival 
applications  for  letters  of  administration,  a  writ  of  prohibition  will 
not  lie  to  prevent  a  court,  which  has  acquired  jurisdiction,  from  admit 
ting  evidence  as  to  such  questions. — Johnston  v.  Superior  Court,  4  Cal. 
App.  90,  87  Pac.  211,  212.  The  granting  of  letters  of  administration  on 
the  estate  of  a  deceased  man,  to  a  woman  who  subsequently,  in  pro- 
ceedings to  establish  heirship  in  his  estate,  claimed  to  be  his  sur- 
viving wife,  is  not  an  adjudication  of  her  status  as  his  widow  when  it 
does  not  appear  that  she  based  her  claim  to  letters  on  the  ground  that 
she  was  his  surviving  wife,  or  that  any  such  issue  was  ever  tendered  to 
the  court  for  determination. — Estate  of  Hancock,  166  Cal.  804,  134 
Am.  St.  Rep.  177,  106  Pac.  58. 

(3)  Who  may  appear  and  contest. — On  the  application  of  a  nephew 
for  letters  of  administration,  persons  entitled  to  be  preferred  may 
appear  and  contest  the  application,  or  assert  their  own  rights  on  that 
ground.— Lucas  v.  Todd,  28  Cal.  182,  186.  The  objection  that  one  could 
not  have  been  legally  appointed  administrator  for  the  reason  that 
forty  days  had  not  elapsed  since  the  decedent's  death,  during  which 
period  a  preference  right  is  given  to  certain  heirs  and  next  of  kin, 
can  not  be  raised  by  one  who  does  not  claim  to  belong  to  any  of 
the  classes  for  whom  such  preference  right  is  given. — In  re  Long's 
Estate,  39  Wash.  557,  81  Pac.  1007,  1008.  In  a  contest  between  the 
public  administrator  and  a  creditor  of  an  estate  as  to  which  shall 
administer,  the  court  has  discretionary  power  to  appoint  the  public 
administrator,  if  his  appointment  is  requested  by  the  other  creditors. — 
Estate  of  Doak,  46  Cal.  573,  574.  In  a  contest  for  letters  of  administra- 
tion, the  public  administrator  is  a  "person  interested,"  and  may  appear 
and  contest  the  appointment  of  another  petitioner.  Any  one  asserting 
a  right  to  administer  may  appear  in  such  a  contest  This  is  a  different 
"interest"  from  that  which  is  contemplated  in  the  statute  concerning 
contests  of  wills.— Estate  of  Healy,  122  Cal.  162,  163,  54  Pac.  736,  66 
Pac.  175,  176.  But  a  public  administrator,  who  has  been  illegally 
appointed  in  one  county,  is  not  a  party  in  interest  entitled  to  oppose 
the  appointment  of  an  administrator  in  another  county,  in  which 
jurisdiction  has  already  attached.  He  is  not  himself  an  applicant 
for  letters  in  the  latter  county,  but  is  merely  oppposing  any  action 
by  the  court.  In  such  a  case  he  is  not  himself  seeking  an  appoint- 
ment, and  is  not,  therefore,  affected  by  the  grant  of  letters  of  admin- 
istration to  any  one  else. — ^Estate  of  Davis,  149  Cal.  485,  87  Pac.  17,  18. 
The  disappearance  of  a  husband  for  three  years  prior  to  his  wife's 
death  is  not  sufficiently  long  to  raise  a  presumption  of  his  death  and  the 
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wife's  sister,  in  order  to  have  a  standing  as  a  contestant  of  the 
wife's  will,  must  show  that  the  husband  was  either  dead  or  divorced. — 
In  re  Sieb's  Estate,  70  Wash.  374,  Ann.  Cas.  1913E,  125,  126  Pac.  914. 
A  creditor  of  a  deceased  person  can  not  contest  the  widow's  priority 
of  right  to  letters  of  administration,  merely  by  charging  her  with 
having  entered  into  a  conspiracy  to  murder  her  husband,  and  by 
innuendo  and  insinuation  implying  that  his  death  was  the  outcome  of 
this  conspiracy. — Estate  of  Agoure,  165  Cal.  -427,  132  Pac.  587.  One 
who  is  not  within  the  line  of  succession,  can  be  appointed  to  adminis- 
ter upon  the  estate  of  an  intestate  only  on  application  of  the  person 
entitled;  and,  by  revoking  the  application,  this  person  may  prevent  the 
appointment,  if  not  actually  made  at  the  time. — McCormick  t.  Brownell, 
25  Ida.  11,  20,  136  Pac.  613. 

(4)  Allegations.  Proof.  Presumption. — One  who  contests  the  com- 
petency of  a  petitioner  for  letters  of  administration  must  allege  and 
prove  facts  showing  that  petitioner  is  incompetent  to  act  All  that  the 
petitioner  is  required  to  show,  in  order  to  establish  his  right  to  letters, 
is,  that  he  is  an  heir  at  law.  On  showing  that  he  is  a  resident,  and 
of  the  age  of  majority,  in  addition  to  his  right,  his  competency  is 
established.  As  to  these  matters  the  law  raises  no  presumption,  and 
they  must  be  established  by  proof;  but  as  to  the  existence  of  any 
other  matters  which  might  disqualify  the  petitioner,  the  law  does 
raise  a  presumption,  in  his  favor,  of  their  non-existence.  Hence,  any 
person  who  contests  the  petitioner's  right  on  the  ground  of  the  incom- 
petency of  the  applicant  must  allege  his  grounds  of  incompetency,  and 
necessarily  the  burden  of  proof  is  upon  him  to  establish  his  allegations 
in  that  respect  A  finding  of  the  court,  in  a  contest  for  the  issuance 
of  letters  of  administration,  as  to  matters  which  are  outside  of  the 
issues,  such  as  improvidence,  lack  of  capacity,  or  understanding  of  the 
petitioner,  is  unwarranted.— Estate  of  Gordon,  142  Cal.  125,  132,  75 
Pac.  672.  In  a  contest  for  letters  of  administration,  it  is  the  duty  of 
^  the  court  to  ascertain  and  determine  which  of  the  two  parties  peti- 
tioning is  entitled  to  letters  of  administration,  and,  as  such,  it  has 
power,  and  it  is  its  duty,  to  decide  and  pass  upon  all  questions  neces- 
sary to  be  decided  in  order  to  reach  a  proper  conclusion  upon  the 
ultimate  issue  to  be  determined. — Estate  of  Warner,  6  Cal.  App.  361,  92 
Pac.  191,  193.  A  controversy,  arising  out  of  rival  petitions  for  letters 
of  administration,  between  a  widow  who  filed  such  a  petition  for  her 
own  appointment  and  her  son  and  daughter,  who  had  previously  filed 
such  a  petition  for  the  appointment  of  themselves,  and  with  it  the 
written  request  of  their  mother  that  it  be  granted,  a  finding  by  the 
court  that  such  applicants  had  gone  to  expense  and  trouble  on  the 
faith  of  the  widow's  request,  estops  the  widow  where  the  evidence 
shows  that  the  widow  changed  her  mind  without  good  reason. — Estate 
of  Lowe,  Lowe  v.  Lowe,  178  Cal.  Ill,  172  Pac.  583,  584. 

14.  Waiver  of  right.    Delay.— The  right  to  letters  of  administration, 
as  well  as  any  other  right,  may  be  waived  in  favor  of  a  competent  per- 
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Bon,  and  where  such  waiver  has  been  made,  the  party  making  It  la 
estopped  from  afterwards  withdrawing  his  assent  and  waiver,  or 
renunciation. — Estate  of  Kirtlan,  16  Cal.  161,  165;  Estate  of  Keane,  56 
.Cal.  407,  409;  but  a  surviving  widow  of  the  deceased  is  not  estopped 
from  revoking  her  request  to  have  another  appointed,  and  consenting 
to  the  continuance  in  office  of  an  acting  administrator  at  any  time 
before  the  court  has  acted  upon  her  request. — ^Estate  pf  Shiels,  120 
Cal.  347,  348,  62  Pac.  808.  Where  a  person  la  .entitled  to  letters  of 
administration,  a  written  request  by  him  for  the  appointment  of  a 
nominee  is  a  waiver  and  relinquishment  of  his  right  to  administration 
in  favor  of  the  nominee,  and  Is  not  rendered  ineffective  by  his  sub- 
sequent request  for  the  appointment  of  the  public  administrator.  Hav- 
ing once  waived  and  relinquished  his  right  to  administration  In  favor 
of  another,  the  court  is  not  required  to  pay  attention  to  the  subsequent 
request— Estate  of  Bedell,  97  Cal.  339,  348,  32  Pac.  323.  Under  stat- 
utes giving  to  certain  persons  the  preference  right  to  letters  of  admin- 
istration, and  limiting  the  time  within  which  such  preferred  pe.rsons 
may  apply,  it  Is  generally  held  that  such  preference  is  lost  by  failure 
to  apply  within  the  time  fixed  by  the  statute. — ^Rioe  v.  Tllton,  13  Wyo. 
420,  80  Pac.  828,  832;  McLean  v.  Roller,  33  Wash.  166,  73  Pac.  1123: 
In  re  Sutton's  Estate,  31  Wash.  340,  71  Pac.  1012.  Thus  the  preference 
to  letters  testamentary,  given  to  persons  named  as  executors  in  the 
will,  is  forfeited  by  their  failure  to  apply  for  the  probate  of  the  will, 
or  for  letters  testamentary  within  the  time  fixed  by  the  statute. — ^Rice 
V.  Tllton,  13  Wyo.  420,  80  Pac.  828,  832.  They  are  not  rendered  Incom- 
petent by  the  delay,  but  simply  lose  their  preference  rlc^t;  and  unless 
they  come  into  the  state  within  a  reasonable  time,  and  submit  them- 
selves to  the  jurisdiction  of  the  court,  and  personally  conduct  the 
settlement  of  the  estate,  the  court,  in  its  discretion,  may  appoint  any 
other  competent  person  to  act — Rice  v.  Tllton,  13  Wyo.  420,  80  Pac. 
828,  832.  So  where  the  nominee  of  a  surviving  husband  fails  to 
present  his  application  for  letters  of  administration  until  after  the 
expiration  of  forty  days  from  the  intestate's  death,  his  laches  is  a 
waiver  of  the  appointee's  right  and  the  court  may  appoint  any  suitable 
person.  In  its  discretion,  to  administer  the  estate. — McLean  v.  Roller, 
33  Wash.  166,  73  Pac.  1123, 1124;  and  the  same  is  true  where  a  husband 
neglected,  for  nearly  three  years  after  the  death  of  his  wife,  to  petition 
for  his  appointment  as  administrator  of  her  estate. — ^In  re  Sutton's 
Estate,  31  Wash.  340,  71  Pac.  1012.  A  creditor  waives  his  right  to 
administer  upon  the  estate  of  his  deceased  debtor,  where  he  has  no 
other  interest  in  the  estate  than  that  of  creditor,  by  agreeing  to  wait 
for  payment  for  a  few  weeks,  at  the  expiration  of  which  time  the 
heirs  are  to  pay  his  bills. — In  re  Famham's  Estate,  41  Wash.  670,  S4 
Pac.  602,  603.  Under  the  statute  of  Idaho,  if  application  for  adminis- 
tration of  the  estate  of  an  intestate  is  not  made  within  four  years  from 
the  date  the  applicant's  right  accrues  to  make  such  application,  the 
statute  of  limitations  is  a  bar  to  such  appointment.  If  properly  pleaded 


PETITION  AND   CONTEST  FOR  LETTERS.  609 

in  the  proceeding  for  such  appointment. — Gwinn  v.  Aielvin,  9  Ida.  202, 
108  Am.  8t  Rep.  119»  2  Ann.  Cat.  770,  72  Pac.  961,  962.  Under  the  pro- 
Yisions  of  the  statutes  of  Kansas,  a  creditor  of  decedent,  having  a 
claim  which  he  wishes  to  establish  against  the  estate,  may,  if  the 
widow  or  next  of  kin  refuse  to  take  out  letters  of  administration,  obtain 
letters  for  himself  or  for  other  persons  after  fifty  days  from  the  death 
of  decedent;  and  he  can  not,  without  any  good  cause  or  reason  there- 
for, defer -making  such  application  until  the  statute  of  limitations  has 
run,  and  then  claim  that  during  all  of  the  time  from  the  death  of  the 
debtor  to  the  appointment  of  the  administrator  the  statute  of  limita- 
tions is  suspended  on  account  of  the  non-appointment  of  such  admin- 
istrator. If  a  creditor  would  save  his  claim  against  the  estate  of  a 
decedent  from  the  bar  of  the  statute,  he  must  exercise  reasonable 
diligence,  if  the  widow  or  next  of  kin  refuse  to  take  out  letters  of 
administration,  to  obtain  letters  of  administration  for  himself  or 
some  other  person. — Bauserman  v.  Charlott,  46  Kan.  480,  26  Pac.  1061, 
1052.  A  person  may  be  held  to  a  waiver  of  a  prior  right  to  letters  of 
administration,  even  though  the  elements  of  an  estoppel  in  pais  do 
not  appear  (decided  in  a  case  where  a  widow  requested  that  letters 
on  her  husband's  estate  be  granted  to  her  son  and  daughter,  and  then, 
before  action  on  the  request,  petitioned  for  letters  to  herself). — Estate 
of  Lowe,  Lowe  v.  Lowe,  178  Cal.  Ill,  172  Pac.  583.  A  wife  is  barred 
from  asserting  after  her  husband's  death  in  order  that  she  might  obtain 
letters  of  administration  on  his  estate,  his  breach  of  an  ante-nuptial 
agreement  between  them  whereby  she  relinquished  all  claim  in  his 
estate  in  consideration  of  his  support  and  education  of  her  daughter 
during  the  daughter's  minority  and  the  payment  of  flOO  per  annum  to 
the  wife,  where  she  for  ten  years  succeeding  the  breach  of  the  cove- 
nant to  support  and  educate  the  daughter  and  up  to  the  time  of  her 
husband's  death  continued  to  receive  and  accept  the  annual  payment 
of  the  flOO.— Estate  of  Warner,  167  Gal.  686,  140  Pac.  583.  Where  a 
son  and  daughter  of  the  decedent  file  a  petition  for  letters  of  adminis- 
'tration,  and  this  is  accompanied  by  a  request  in  writing  by  the  widow 
that  it  be  granted,  if,  before  the  hearing,  the  widow  petitions  that  her 
request  be  disregarded  and  that  letters  be  granted  to  herself,  the 
giving  or  not  giving  weight  to  the  waiver  is  a  matter  within  the 
court's  discretion.^Estate  of  Lowe,  Lowe  v.  Lowe,  178  Cal.  Ill,  172 
'  Pac.  583.  The  failure  of  a  surviving  spouse  and  next  of  kin,  in  their 
order,  to  apply  for  letters  of  administration  within  forty  days  after 
decedent's  death  constitutes  a  waiver  of  the  right,  after  which  the 
court  has  discretionary  power  to  appoint  any  suitable  person. — KoIotF 
V.  Chicago  M.  &  P.  S.  Ry.  Co.,  71  Wash.  543,  129  Pac.  400.  Under  the 
provisions  of  the  statutes  of  Idaho  the  nominee  of  a  non>resident 
brother  of  the  deceased,  being  competent,  will  be  appointed  adminis- 
trator in  preference  to  a  creditor  who  has  been  guilty  of  delay  in 
making  his  application  and 'did  not  make  same  until  after  that  of  the 
brother's  nominee.— Wright  v.  Merrill,  26  Ida.  8,  140  Pac.  1102.  A 
Probate  Law— <89 
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person  entitied  to  adminlBtration,  as  a  right  by  virtue  of  statute,  must 
apply  for  appointment  within  a  reasonable  time,  in  order  that  he  may 
not  lose  the  right— Wright  v.  Merrill,  26  Ida.  8,  14,  140  Pac.  1101.  The 
prior  right  conferred  by  section  7432  of  Revised  Codes  of  Montana 
upon  those  most  interested  In  an  intestate's  estate  to  administer  it 
may  be  waived;  and  if  waived  in  favor  of  another,  the  renunciation, 
if  fairly  procured  and  freely  made,  is  irrevocable. — ^In  re  Blackburn's 
Estate,  48  Mont.  179,  137  Pac.  381.  If  a  widow's  renunciation  of  her 
prior  right  to  administer  is  fairly  procured  and  freely  given,  she  has 
exercised  her  prior  right,  and  no  longer  has  any  to  assert;  but  it  is 
otherwise  if  such  renunciation  was  not  so  procured  and  given. — In  re 
Blackburn's  Estate,  48  Mont  179,  194,  137  Pac.  381.  The  waiver 
of  a  statutory  right  may  be  effected  not  only  by  express  words  but 
also  by  conduct;  and  such  waiver  is  apparent  where  the  person 
entitled  refuses  to  claim  the  right,  or  waits  an  unreasonable  time 
before  claiming  it— In  re  Infelise's  Estate,  51  Mont  18,  149  Pac.  365; 
Melzner  v.  Trucano,  51  Mont  18,  149  Pac.  365.  The  primary  purpose 
of  the  statute  is  to  confer  a  prior  right  of  administration  upon  those 
most  interested  in  an  intestate's  estate;  to  signify  the  legislative  will 
concerning  the  order  of  priority;  to  provide  a  method  by  which  it 
may  be  once  asserted  in  every  case;  and  to  authorize  its  assertion 
by  nomination  in  certain  instances;  but  the  right  is  for  the  benefit 
of  the  persons  named  and  may  be  waived;  and  the  effect  of  its  waiver 
is  the  same  as  the  effect  of  a  waiver  in  other  cases. — ^In  re  Black- 
bum's  Estate,  48  Mont  179,  187,  137  Pac.  381.  The  preference  right  of 
the  surviving  husband  or  wife,  under  the  Montana  statute,  may  be 
waived. — ^In  re  Infelise's  Estate,  51  Mont.  18,  149  Pac.  365;  Melzner  v. 
Trucano,  51  Mont.  18,  149  Pac.  365.  Facts  considered  and  held  that 
a  common  law  marriage  existed  between  deceased  and  plaintiff  in 
error  at  the  time  of  the  death  of  deceased,  and  that  the  plaintiff  in 
error  as  surviving  wife  was  entitled  to  waive  her  right  to  be  appointed 
administratrix  of  the  estate  of  deceased,  and  was  entitled  to  name  a 
competent  person  to  act  in  such  capacity. — Thomas  v.  James  (Okla.); 
171  Pac.  855,  859.  If,  within  a  reasonable  time  after  the  death  of  an 
intestate,  some  person  entitled  to  be  appointed  as  administrator  does 
not  present  himself  for  appointment,  upon  applicaition,  letters  will  be 
granted  tq,  some  other  person. — ^Wright  y.  Merrill,  26  Ida.  8,  14,  140 
Pac.  1101. 

15.  Validity  of  appointment  and  letters. — There  can  not  be  two  ad- 
ministrations on  the  same  estate,  in  the  same  state,  at  the  same  time. 
Hence,  the  appointment  of  a  new  administrator  while  another  one  is 
in  office  is  a  nullity. — ^Haynes  v.  Meeks,  20  Cal.  288;  Estate  of  Hamil- 
ton, 34  Cal.  464.  The  existence  of  an  administrator  in  one  county  pre- 
cludes the  appointment  of  an  administrator  of  the  same  estate  in 
another  county. — Oh  Chow  v.  Brockway^,  21  Or.  440,  28  Pac.  384; 
Estate  of  Griffith,  84  Cal.  107,  23  Pac.  528.  Jurisdiction  to  appoint  a 
special  administrator  over  the  estate  does  not  empower  the  court  to 
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appoint  a  general  administrator. — Estate  of  Damke,  133  Cal.  480,  432, 
65  Pac.  889.  Letters  of  administration  granted  to  a  minor  are  not 
void,  nor  will  the  removal  of  the  administratrix  from  the  state  operate, 
ipso  facto,  as  a  revocation  of  the  letters.  Neither  the  fact  of  minority 
nor  of  her  removal  will  constitute  a  defense  in  an  action  prosecuted  by 
her  as  administratrix. — Missouri,  etc.,  Ry.  Co.  v.  McWherter,  59  Kan. 
345,  53  Pac.  135.  Where  a  brother  of  decedent  has  been  appointed 
administrator  of  his  estate,  but  afterwards  becomes  insane,  and  is 
sent  to  the  asylum,  such  fact  does  not  create  an  entire  vacancy  in  the 
administration  of  the  estate.  The  administrator  -becomes  incapable 
of  executing  the  trust  for  the  time  being,  and  if,  during  that  time, 
the  widow  of  a  deceased  petitions  for  letters,  she  would  doubtless 
receive  them;  but  when  the  incapacity  of  the  administrator  is  removed 
by  a  certificate  of  discharge  from  the  asylum,  and  he  has  again  entered 
upon  the  discharge  of  his  duties  as  administrator,  and  has  been  recog- 
nized by  the  court  and  others,  the  petition  of  the  widow  for  letters 
comes  too  late. — Estate  of  Moore,  68  Gal.  281,  284,  9  Pac.  164.  Although 
the  probate  court  does  not  have  jurisdiction  to  set  aside  an  order 
discharging  an  administrator  after  the  lapse  of  the  term  in  which  the 
order  was  entered,  yet  a  petition  to  administer  upon  unadministered 
assets  of  the  estate  gives  the  court  jurisdiction  to  order  an  administra- 
tion and  distribution  of  the  same. — Otero  v.  Otero,  11  Ariz.  260,  90  Pac. 
601,  603.  If  letters  of  administration  are  issued  in  one  county, 
and  application  for  them  is  also  made  in  another  county,  the  court 
of  the  latter  county  should  hold  the  proceedings  before  it  in 
abeyance  until  the  question  of  conflict  of  jurisdiction  between  them  is 
settled  by  the  judgment  of  the  court  which  first  acquired  jurisdiction 
over  the  administration  of  the  estate. — Estate  of  Damke,  133  Gal.  430, 
65  Pac.  889;  Dungan  v.  Superior  Court,  149  Gal.  98,  117  Am.  8t.  Rep. 
119,  84  Pac.  767.  Between  courts  of  co-equal  authority,  that  one  which 
first  obtains  jurisdiction  will  be  permitted  to  pursue  it  to  the  end, 
to  the  exclusion  of  all  others,  and  it  will  not  permit  its  jurisdiction  to 
be  impaired  or  subverted  by  a  resort  to  some  other  tribunal. — ^Ewing 
V.  Mallison,  65  Kan.  484,  93  Am.  St  Rep.  299,  70  Pac.  369,  370.  The 
appointment  of  an  administrator,  though  erroneous,  is  not  necessarily 
void.— In  re  Owen's  Estate,  32  Utah  469,  91  Pac.  283,  285.  The  order  of 
a  court  appointing  an  administrator,  which  order  recites  that  proof  of 
notice  was  made,  though  in  fact  it  was  made  without  the  mailing  of 
notice  to  the  executor  named  in  the  will,  as  required  by  statute,  is 
merely  voidable,  and  will  be  presumed  valid  until  set  aside  in  a  direct 
proceeding  for  that  purpose. — Rice  v.  Tilton,  14  Wyo.  101,  82  Pac.  577, 
579.  If  a  blank  form  is  used  in  petitioning  for  letters  of  administra- 
tion, but  a  blank  space  is  left  where  the  name  of  the  decedent  should 
be,  in  the  allegation  as  to  his  death,  such  omission  is  not  fatal,  where 
the  meaning  of  the  petition  is  apparent  from  other  parts  thereof. — 
Magoon  v.  Ami,  8  Haw.  191,  193.  Where  the  statute  authorizes  the 
grant  of  administration  to  one  or  more  of  several  classes  of  persons. 
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and  an  administratrix  Is  duly  appointed,  and  an  administrator  executes 
a  bond  and  takes  the  prescribed  oath  of  office  as  such  administrator, 
and  is  recognized  throughout  the  proceedings  as  one  of  the  adminis- 
trators of  the  estate,  the  acts  of  the  administratrix,  as  such,  are  good 
in  any  event,  and  the  fact  that  the  administrator  acted  with  her,  though 
no  petition  for  his  appointment  may  have  been  filed  and  no  notice 
given,  could  not  have  the  effect  of  rendering  her  acts,  as  such  admin- 
istratrix, without  jurisdiction.— Blackman  v.  Mulhall,  19  S.  D.  634,  104 
N.  W.  260,  264.  Letters  of  administration  which  are  dated  and  issued 
by  the  clerk  on  Christmas  day  are  not  void. — Glendenning  y.  McNutt, 
1  Ida.  692. 

REFERENCES. 

Letters  of  administration  are  void  for  want  of  jurisdiction  when. — 
See  note  33  Am.  Dec.  239-243.  Appointment  of  administrator  de  bonis 
non  after  final  settlement  of  estate. — See  note  6  Am.  A  Eng.  Ann.  Css. 
497.  Effect  of  misnaming  estate  in  granting  letters. — See  note  46 
L.  R.  A.  (N.  S.)  274. 

16.  Collateral  attack. — The  action  of  a  probate  court  in  appointing 
an  administrator  and  issuing  letters  of  administration  is  judicial  in 
its  nature,  and  is  not  open  to  collateral  attack,  unless  the  court  acted 
without  jurisdiction. — ^Ewing  v.  Mallison,  66  Kan.  484,  93  Am.  St.  Rep. 
299,  70  Pac.  369.  When  letters  of  administration  are  issued,  such 
letters  will  be  held  to  be  prima  facie  evidence  of  all  facts  necessary 
for  the  validity  of  such  letters.  Letters  of  administration  can  be 
attacked  collaterally  only  when  the  probate  court,  for  some  reason, 
has  no  jurisdiction  to  make  the  appointment. — Ewing  v.  Mallison,  66 
Kan.  484,  93  Am.  St.  Rep.  299,  70  Pac  369,  371.  Every  presumption 
not  upset  by  the  record  Itself,  is  to  be  Indulged  in  support  of  the 
regularity  and  validity  of  the  order  appointing  an  administrator.  This 
presumption  of  regularity  applies  alike  to  the  orders  and  decrees  of 
the  probate  courts,  as  well  as  to  proceedings  of  courts  of  general  juris- 
diction.— McKenna  v.  Cosgrove,  41  Wash.  332,  83  Pac.  240.  It  is  clear 
that  an  order  granting  letters  of  special  administration  can  not  be  held 
void  in  a  collateral  proceeding  because  it  does  not  show  the  removal, 
suspension,  or  resignation  of  the  prior  administrator.  In  addition  to 
the  general  presumption  of  regularity  attaching  to  the  orders  of  the 
court,  the  statute  expressly  dispenses  with  the  necessity  of  a  showing 
of  facts  essential  to  jurisdiction  by  recital  in  the  order  or  decree.  And, 
in  the  absence  of  a  showing  to  the  contrary,  it  must  be  presumed  that 
the  facts  existed  authorizing  the  court  to  appoint*  the  special  admin* 
istrator. — Lethbridge  v.  Lauder,  13  Wyo.  9,  76  Pac.  682,  686.  A  decree 
appointing  an  administrator  is  a  judicial  determination  of  that  matter, 
subject  only  to  be  reversed,  set  aside,  or  modified  on  appeal,  and  can 
not  be  collaterally  attacked  on  the  ground  that  he  did  not  give  a  bond 
in  twice  the  value  of  the  personal  property  of  the  estate,  as  required 
by  the  statute.— Abrook  v.  Ellis,  6  Gal.  App.  461,  92  Pac.  396,  398. 
Neither  can  the  authority  of  an  administrator  be  attacked  in  a  col- 
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lateral  proceeding  because  his  oath  was  not  taken  until  after  the 
letters  were  Issued,  and  was  then  taken  before  a  notary  public,  par- 
ticularly where  the  statutory  oath  was  taken  before  the  proper  officer 
prior  to  trial.— Gallagher  v.  Holland,  20  Nev.  164,  18  Pac.  834,  836. 
Nor  can  the  validity  of  his  appointment  be  attacked  collaterally  be- 
cause of  irregular  service  of  the  notice  of  the  hearing  of  the  applica- 
tion for  letters. — Chilton  v.  Union  Pac.  Ry.  Co.,  8  Utah  47,  29  Pac. 
963.  In  a  collateral  attack  upon  the  appointment  of  an  administrator, 
it  may  be  presumed  that  a  petition  was  in  fbct  filed  and  notice  given, 
where  it  does  not  affirmatively  appear  that  no  petition  for  the  appoint- 
ment was  filed  and  that  no  notice  was  given. — ^Blackman  v.  Mulhall, 
19  S.*D.  534,  104  N.  W.  260,  254.  It  is  generally  held  that  an  order  by 
the  proper  court  granting  letters  testamentary  or  of  administration 
without  the  statutory  notice  will  not  make  the  order  void  ab  initio,  but 
that  such  defect  is  an  irregularity  merely,  for  which  the  letters  may 
be  revoked;  and  the  order  is  not  subject  to  collateral  attack. — ^Rice  v. 
Tilton,  14  Wyo.  101,  82  Pac.  577,  679.  The  general  rule  is,  that,  as 
between  courts  of  concurrent  and  co-ordinate  Jurisdiction,  the  court 
that  first  obtains  possession  of  the  controversy  must  be  allowed  to 
dispose  of  it  without  interference  from  the  co-ordinate  court. — Bwing 
V.  Mallison,  66  Kan.  484,  93  Am.  8t.  Rep.  299,  70  Pac.  369,  371.  The 
determination  of  a  court  as  to  the  residence  of  the  deceased  in  the 
county  where  the  application  is  made,  although  it  may  be  erroneous,  is 
immune  against  a  collateral  attack. — Estate  of  Griffith,  84  Cal.  107,  110, 
23  Pac.  628,  24  Pac.  381.  But  the  place  of  residence,  like  the  question 
of  death,  or  the  existence  of  an  estate  to  be  administered,  is  a  Juris- 
dictional fact,  and  it  is  not  concluded  by  the  decision  of  the  court  that 
such  fact  does  exist,  but  it  may  be  inquired  into  in  a  proper  collateral 
proceeding  for  the  purpose  of  showing  want  of  jurisdiction  in  the  court 
making  the  determination.— Ewing  v.  Mallison,  66  Kan.  484,  93  Am.  St. 
Rep.  299,  70  Pac.  369,  372.  Of  course,  where  there  is  a  want  of  Juris- 
diction, the  appointment  of  an  administrator  of  an  estate  is  subject  to 
collateral  attack.  The  probate  court  of  a  county  has  no  Juris- 
diction over  the  estate  of  a  deceased  resident  to  appoint  an  executor 
or  administrator,  unless  the  deceased  was,  at  the  time  of  his  death, 
an  inhabitant  or  resident  of  the  county  in  which  the  appointment  was 
made.  Jurisdiction  vests  in  the  probate  court  of  the  county  of  the 
residence  of  the  deceased  at  the  tfme  of  his  death. — ^Ewing  v.  Mallison, 
65  Kan.  484,  93  Am.  St  Rep.  299,  70  Pac.  369,  373.  The  appointment 
of  an  administrator  is  not  open  to  collateral  attack  merely  because 
the  appointee  is  not  next  of  kin  to  the  deceased  whose  estate  is  being 
administered.— Hanson  v.  Sward,  92  Kan.  1,  140  Pac.  100.  Where  the 
probate  court  has  Jurisdiction  of  the  person  and  the  subject-matter, 
the  regularity  of  the  appointment  of  an  executor  and  his  right  to  act 
can  not  be  attacked  in  a  collateral  proceeding. — Smith  v.  Steen,  20 
N.  M.  436^  150  Pac.  927,  928. 
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Collateral  Impeachability  of  findings  as  to  jurisdictional  facts  on 
which  administration  of  a  decedent*s  estate  is  founded. — See  not€  18 
L.  R.  A.  242-244.  Collateral  attack  on  decree  granting  letters  testa- 
mentary or  of  administration. — See  note  4  Am.  A  Eng.  Ann.  Cas.  1117. 

17.  Order  granting  letters.  Effect  of. — Immediately  upon  the  Issu- 
ance of  letters  of  administration,  the  administrator  is  entitled  to  have 
the  possession  of  the  estate  of  deceased,  to  the  end  that  the  rents  and 
profits,  and  if  need  be,  the  proceeds  of  the  property  Itself,  be  applied 
to  the  payment  of  debts  and  charges,  and  the  balance,  if  any,  distrib- 
uted, and  by  him  delivered  to  the  parties  entitled.  The  grant  of  letters 
by  the  probate  court  is  conclusive  upon  other  courts  as  to  the  neces- 
sity of  administration. — ^Fage  v.  Tucker,  64  Cal.  121,  123.  An  order 
appointing  an  administrator,  based  upon  a  petition  which  states  Juris- 
dictional facts,  is  an  adjudication  that  such  facts  existed. — Estate  of 
Griffith,  84  Cal.  107,  109,  23  Pac.  628,  24  Pac.  381.  Letters  of  adminis- 
tration are  prima  facie  proof  of  the  death  of  decedent — Brown  v. 
Elwell,  17  Wash.  442,  49  Pac.  1068,  1069.  A  surety  on  an  executor's 
bond  is  estopped  to  deny  the  order  appointing  the  executor,  where 
the  bond  contains  a  recital  that  by  an  order  of  the  probate  court,  duly 
made  and  entered,  the  person  named  as  executor  was  appointed  exec- 
utor.—Moore  V.  Earl,  91  Cal.  632,  27  Pac.  1087,  1088.  Where  a  proper 
petition  was  presented  to  the  court  for  the  appointment  of  a  specified 
person  as  administrator  and  such  person  was  appointed  but  failed  to 
qualify,  the  Jurisdiction  thus  obtained  by  the  court  was  sufficient  to 
authorize  the  appointment  of  any  person  whom  the  court  might  deem 
competent  and  suitable,  without  any  formal  application  by  the  person 
so  appointed,  or  formal  renunciation  by  the  person  who  failed  to 
qualify.— Wilkie  v.  Bailey,  74  Wash.  241,  133  Pac.  388.  As  a  general 
rule  all  acts  by  an  executor  or  administrator  done  in  the  due  and  legal 
course  of  administration  are  valid  and  binding,  even  though  the 
appointment  is  voidable  and  the  letters  are  afterward  revoked,  or  the 
incumbent  discharged  from  his  office. — ^Amberson  v.  Caudler,  17  N.  M. 
455,  130  Pac.  255.  An  order  appointing  administrators  is  conclusive 
only  between  the  parties  and  their  privies  in  respect  of  the  matter 
directly  adjudged,  and  these  matters  could  only  be  those  things  neces- 
sary and  essential  in  conferring  Jurisdiction  and  establishing  the 
authority  of  the  court  to  make  the  order. — ^Layne  v.  Johnson,  19  Cal. 
App.  95,  124  Pac.  860.  By  issuing  Fetters  on  an  estate  that  consists 
only  of  an  equitable  claim  or  demand,  a  court  does  not  adjudicate  on 
the  merits  of  the  claim.— Estate  of  Daughaday,  168  Cal.  63,  141  Pac. 
929.  If  a  person,  who  has  become,  for  value,  assignee  of  a  mortgage 
on  the  property  of  another,  is  made,  on  the  death  of  the  latter,  admin- 
istrator of  the  estate,  his  conduct,  no  matter  how  many  fraudulent 
acts,  as  administrator,  he  may  commit,  does  not  devest  him  of  his 
contractual  rights  under  the  mortgage. — Guisti  v.  Guisti,  41  Nev.  349, 
171  Pac.  161,  164. 
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Validation  of  acts  of  executor  de  son  tort  by  subsequent  grant  to 
him  of  letters  of  administration. — See  note  6  Am.  A  Eng.  Ann.  Cas.  58. 

18.  Vesting  of  appointee  with  office. — ^The  order  for  the  appointment 
of  an  administrator,  the  qualification  of  the  appointee,  and  the  issuing 
of  letters  to  him,  are  all  necessary  proceedings  to  invest  such  appointee 
with  the  office  of  administrator. — Pryor  v.  Downey,  50  Cal.  388,  399, 
19  Am.  Rep.  656;  Estate  of  Hamilton,  34  Cal.  464,  469.  In  an  action 
against  an  administrator,  the  presumption  is,  after  verdict,  that  the 
administrator  qualified  immediately  upon  receiving  his  letters. — Aiken 
V.  Coolidge,  12  Or.  244,  6  Pac.  712,  714.  No  person  can  fill  the  position 
of  administrator,  except  after  due  appointment  and  qualification.  No 
recognition  by  the  probate  court  could  make  one  an  administrator  de 
facto.  The  order  for  the  appointment,  the  qualification  of  the  ap- 
pointee, and  the  Issuance  of  letters  to  him,  are  all  necessary  proceed- 
ings to  vest  such  appointee  with  the  office  of  administrator. — Pryor  v. 
Downey,  50  Cal.  388,  399,  19  Am.  Rep.  656.  An  administrator  would 
have  to  establish  his  official  character.  If  denied,  by  the  production  of 
his  letters  with  the  oath  of  office  administered,  or  of  his  certified  copy 
of  the  record  thereof,  which  the  statute  requires  to  be  made. — ^Estate 
of  Hamilton,  34  Cal.  464,  469.  An  executor  is  without  power  to  act  as 
such  until  he  has  given  bond  as  required  by  statute,  unless  bond  shall 
have  been  waived  in  the  will. — Amberson  Y.  Caudler,  17  N.  M.  455, 
130  Pac.  255. 

19.  Who  are  not  entitled  to  appointment. — ^A  public  administrator,  by 
filing  his  petition  for  letters  of  administration,  does  not  acquire  any 
interest  in  the  estate,  nor  any  right  to  fees  to  be  thereafter  earned. 
Nor  does  the  fact  that  expenses  incurred  by  him  in  advancing  certain 
sums  of  money  for  filing  the  petition  and  redeeming  lands  from  a 
tax  sale  entitle  him  to  the  appointment. — State  v.  Woody,  20  Mont. 
413,  51  Pac.  975,  976.  Under  a  statute  which  entitles  a  creditor  to 
letters,  if  none  of  the  relatives  of  a  deceased  person  apply  therefor, 
an  officer  of  a  corporation,  which  is  a  creditor  of  the  decedent,  is  not  a 
creditor,  and  is  entitled  to  the  appointment — ^In  re  Owens'  Estate,  30 
Utah  351,  85  Pac.  277,  278,  280.  A  daughter  of  a  deceased  person  is 
not  entitled  to  letters  of  administration  as  against  her  brother. — Estate 
of  Brundage,  141  Cal.  588,  643,  75  Pac.  175;  EsUte  of  Coan,  132  Cal. 
401,  64  Pac.  691.  So  an  illegitimate  child  is  not  entitled  to  administer 
on  the  estate  of  his  father,  as  against  the  father's  brother. — Estate  of 
Pico,  52  Cal.  84,  85.  The  appointee  of  the  guardian  of  a  minor  heir  is 
not  entitled  to  letters  of  administration. — Et^te  of  Woods,  97  Cal.  428, 
429,  32  Pac.  516.  A  son,  who  has  conveyed  all  his  interest  in  the  estate 
of  his  deceased  mother,  is  not  entitled  to  administer  upon  her  estate, 
in  preference  to  his  sister. — Estate  of  Edson,  143  Cal.  607,  77  Pac.  451. 
An  illegitimate  son  of  the  deceased  is  not  entitled  to  letters  of  admin- 
istration on  his  estate,  as  against  a  brother  of  the  decedent. — ^Estate 
of  Pico,  52  Cal.  84,  85.    If  a  wife  dies,  leaving  a  surviving  husband,  who 
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Ib  entitled  to  tbe  whole  estate*  her  nephew,  who  is  not  entitled  to  any 
portion  thereof,  is  not  entitled  to  letters  of  administration  thereon. — 
In  re  Carmbdy,  88  Gal.  616,  620,  26  Pac.  373.  A  person  is  not  entitled  to 
be  appointed  as  the  administrator  of  an  estate  by  reason  of  the  fact 
that  he  adTanced  money  for  filing  a  petition  for  letters  and  redeeming 
lands  from  a  tax  sale.  An  applicant  is  not  entitled  to  letters  because 
of  the  fact  that  he  has  paid  out  his  own  money  in  an  unsuccessful  at- 
tempt to  attain  them.— State  y.  Woody,  20  Mont.  413,  51  Pac.  ;975,  976. 
A  surviving  partner,  where  the  partnership  existed  at  the  time  of -the 
death  of  the  intestate,  is  precluded  from  acting  as  administrator  of 
the  estate  of  such  intestate. — Cornell  v.  Gallagher,  16  Cal.  367,  368. 
So  a  person  who  was  at  one  time  in  partnership  with  the  testator  is 
ineligible  to  be  appointed  administrator  of  the  estate^  where  it  appears 
that  there  were  unsettled  matters  growing  out  of  the  relation  at  the 
time  of  the  death  of  the  decedent— In  re  Qarber,  74  Cal.  338,  340,  16 
Pac.  233.  Under  existing  laws  in  the  state  of  North  Dakota  a  foreign 
corporation  is  incompetent  to  receive  letters  of  administration  issued 
by  the  courts  of  that  state. — Ounrow  v.  Simonitsch,  21  N.  D.  281.  When 
husband  and  wife  execute  an  amicable  agreement  with  no  purpose  in 
mind  of  separating  or  instituting  divorce  proceedings,  but  to  the  end 
rather  that  during  their  Joint  lives  each  shall  be  independent  of  the 
other  financially;  and  the  agreement  recites,  among  other  things,  "and 
the  said  parties  hereby  release  each  to  the  other  all  claim  for  support, 
or  any  claim  against  the  other's  estate  that  he  or  she  might  have  or 
assert,  now  or  in  the  future,"  on  the  husband's  death  the  widow  is 
not  entitled  to  administer,  as  against  a  daughter  of  his  by  a  former 
wife.— Estate  of  Walker,  169  Cal.  400,  146  Pac.  868.  Under  section 
1365  of  the  Code  of  Civil  Procedure  of  California  a  widow  is  not  en- 
titled to  administer  on  her  husband's  estate,  if  she  is  without  any 
right  to  succeed  to  his  personal  property. — Estate  of  Walker,  169  Cal. 
400,  146  Pac.  868.  Where  there  is  a  will  but  no  nomination  thereby 
of  an  executor,  the  husband  of  the  testatrix  is  not  necessarily  entitled 
to  administer  under  section  1365  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia if  the  will  does  not  entitle  him  to  any  part  of  the  personal 
estate.— Estate  of  Cook,  173  Cal.  465,  160  Pac.  553. 

20.  Competency.    Disqualification  to  act. 

(1)  in  general. — ^A  surviving  husband,  or  wife,  child,  father,  mother, 
or  brother,  is  "competent"  to  obtain  letters  of  administration  as  against 
another  person  to  whom  letters  have  been  granted,  if  not  addicted  to 
drunkenness,  imprudence,  or  want  of  integrity  or  understanding. — 
Estate  of  Pacheoo,  23  Cal.  476,  480.  The  mere  fact  that  an  applicant 
for  letters  of  administration  is  not  next  of  kin  to  the  deceased  does 
not  incapacitate  him  from  holding  the  office  of  administrator.  On  the 
contrary,  a  stranger  is  legally  competent,  though  others  are  entitled 
to  priority. — ^Estate  of  Kirtlan,  16  Cal.  161,  165.  The  applicant  for 
letters  of  administration  is  not  disqualified  by  the  fact  that  he  is  a 


PETITION   AND  CONTEST  FOB  LETTERS.  617 

public  administrator,  and  is  a  creditor  of  or  has  a  demand  against  the 
estate.  The  statute  which  requires  that  the  public  administrator  shall 
not  be  interested  in  the  expenditures  of  any  estate  "he  administers*' 
does  not  state  a  rule  of  disqualification. — ^Estate  of  Muersing,  103  Cal. 
585,  586,  37  Pac.  620.  One  holding  an  adverse  claim  to  the  estate  of  a 
deceased  person  is  not  by  statute  disqualified  to  act  as  administrator. 
The  statute  prescribes  the  grounds  of  disqualification,  and  the  courts 
have  no  right  to  add  to  the  disqualification  prescribed  by  the  legisla- 
ture.— Estate  of  Brundage,  141  Cal.  538,  540,  75  Pac.  175;  Estate  of 
Muersing,  103  Cal.  585,  37  Pac.  520.  While  it  is  true  that  a  person, 
who  comes  within  any  of  the  disqualifications  prescribed  by  statute,  Is 
not  entitled  to  letters  of  administration,  yet  it  is  necessary  for  a  peti- 
tioner to  allege  in  his  petition  the  existence  of  those  matters  only 
concerning  which  no  presumption  of  law  is  indulged  In  his  favor. 
Where  such  presumption  exists,  it  is  neither  necessary  to  allege  mat- 
ters in  aid  of  such  presumption,  nor  does  the  law  cast  upon  the  peti- 
tioner the  burden  of  proving  them.  If  no  issue  is  tendered  to  the 
proceeding  as  to  Improvidence,  lack  of  capacity,  or  understanding  of 
the  petitioner,  a  finding  of  the  court  upon  these  matters  is  outside 
of  the  issues  and  must  be  disregarded. — ^Estate  of  Gordon,  142  Cal.  125, 
131, 133,  75  Pac.  672.  As  to  what  extent  the  disqualification  of  a  person 
by  reason  of  his  minority  has  been  removed  by  the  California  statute, 
see  Estate  of  Turner,  148  Cal.  438,  441,  77  Pac.  144.  The  minor's  dis- 
ability has  been  removed  at  least  to  the  extent  of  conferring  the  right 
on  his  guardian  to  be  appointed  administrator. — Estate  of  Turner,  143 
Cal.  438,  441,  77  Pac.  144.  A  brother's  prejudice  against  his  sister  does 
not  disqualify  him  from  acting  as  administrator. — Estate  of  Bauquier, 
88  Cal.  478,  26  Pac.  373.  Section  1369  of  the  Code  of  Civil  Procedure 
of  California  prescribes  the  grounds  of  disqualification  for  appointment 
as  administrator  and  the  courts  have  no  right  to  add  to  the  disqualifi- 
cations  so  prescribed. — Estate  of  Brundage,  141  Cal.  538,  75  Pac.  175; 
In  re  Banquler,  88  Cal.  302,  26  Pac.  178,  532;  In  re  Carmody,  88  Cal.  616, 
26  Pac.  373;  Estate  of  McCausland,  170  Cal.  134,  136,  148  Pac.  924.  A 
person  having  been  surety  for  an  administrator,  who  has  been  removed, 
is  not,  by  force  of  the  suretyship  alone,  disqualified  from  appointment 
as  administrator  of  the  same  estate;  such  fact  affords  no  basis  for  the 
presumption  that  he  will  squander  the  estate  or  fall  to  administer  It 
properly  .—In  re  Marks'  Estate,  81  Or.  632,  639,  160  Pac.  540,  542. 
An  interlocutory  decree  of  divorce  does  not  deprive  a  husband  of  his 
prior  right  to  letters  of  administration  on  the  estate  of  his  deceased 
wife;  and  the  entry  of  the  final  decree  does  not  operate  retroactively 
to  deprive  husband  of  rights  of  Inheritance.— Estate  of  Seller,  164  Cal. 
181,  Ann.  Cat.  1914B,  1093,  128  Pac.  324.  The  existence  of  an  interloc- 
utory decree  does  not  deprive  the  widow  of  the  right  to  administer  on 
her  husband's  estate. — ^Estate  of  Martin,  166  Cal.  399,  137  Pac.  2. 

(2)  Want  of  understanding. — The  fact  that  an  applicant  for  letters 
of  administration  is  of  great  age,  and  can  not  read  nor  write,  and  can  not 
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speak  English,  does  not  show  any  want  of  "understanding,"  within  the 
meaning  of  a  statute  which  makes  one  incompetent  to  execute  the 
duties  of  the  trust  hy  reason  of  "drunkenness,  improvidence,  or  want 
of  integrity  or  understanding."  This  misfortune  may  render  it  difficult 
for  him  to  perform  some  of  his  duties  properly,  hut  it  does  not  render 
It  impossihle.— Estate  of  Pacheco,  23  Cal.  476,  480.  Proof  that  the 
applicant  can  not  speak  the  English  language,  and  is  not  familiar  with 
the  constitution  of  the  state,  does  not  show  a  lack  of  "understanding," 
particularly  where  the  other  evidence  shows  that  he  is  a  man  of  great 
intelligence  and  education.— Estate  of  Ld  Po  Tai,  108  Cal.  484,  489,  41 
Pac.  486,  39  Pac.  30.    Nor  is  the  applicant  disqualified  hy  want  of 

« 

"understanding,"  where  there  is  nothing  to  denote  any  lack  of  under- 
standing on  his  part,  hut,  on  the  contrary,  he  is  charged  with  an 
alleged  design  to  defraud  certain  heirs  of  rightful  shares  of  the  estate, 
and  that  he  entered  into-  an  alleged  conspiracy  with  others  to  carry  out 
that  fraudulent  purpose. — Root  y.  Davis,  10  Mont  228,  sub  nom. — In  re 
Davis'  Estate,  25  Pac.  106,  107. 

(3)  Drunkenness. — The  applicant  is  not  Incompetent  hy  reason  of 
alleged  drunkenness,  where  the  testimony  as  to  his  habit  of  using 
intoxicating  liquors  is  to  the  effect  that  his  use  of  the  same  is  tem- 
perate. However  reprehensible  that  habit  may  be,  as  regarded  from  a 
moral  point  of  view,  It  is  not  within  the  province  of  the  court  to  deny 
letters  of  administration  to  an  applicant  on  the  ground  of  mere  use  of 
intoxicants.  The  drunkenness  contemplated  by  the  statute  undoubt- 
edly is  excessive,  Inveterate,  and  continued  use  of  intoxicants  to  such 
an  extent  as  to  render  the  subject  of  the  habit  an  unsafe  agent  to 
intrust  with  the  care  of  property  or  the  transaction  of  business. — ^Root 
v.  Davis,  10  Mont.  228,  sub  nom.— In  re  Davis'  Estate,  25  Pac.  105,  106. 

(4)  Improvidence. — Nor  is  the  applicant  for  letters  of  administration 
disqualified  by  reason  of  "improvidence,"  where  there  is  no  evidence 
to  show  that  he  possesses,  or  has  exhibited  In  reference  to  property, 
the  characteristics  which  constitute  improvidence,  such  as  careless- 
ness. Indifference,  prodigality,  wastefulness,  or  negligence  in  reference 
to  the  care,  management,  and  preservation  of  property  in  charge;  and 
particularly  where  the  evidence,  on  the  contrary,  does  show  that  he 
has  been  engaged  extensively  in  business;  that  he  has  been  intrusted 
with  the  custody,  care,  and  expenditure  of  large  sums  of  moneys,  and 
the  superintendence  of  undertakings  of  Importance,  involving  large 
expenses;  and  that  In  none  of  these  matters  is  it  shown  that  he  was 
wanting  in  foresight,  care,  and  diligence  in  the  management  and  preser- 
vation of  the  property  committed  to  his  charge. — ^Root  v.  Davis,  10 
Mont  228,  sub  nom. — ^In  re  Davis'  Estate,  25  Pac.  105,  107. 

(5)  Want  of  Integrity. — ^The  rights  of  a  widow  to  letters  of  adminis- 
tration of  the  estate  of  her  deceased  husband  can  not  be  questioned 
on  the  ground  that  during  the  life  of  her  husband  she  was  unfaithful 
to  her  marital  vows.    Evidence  that  she  was  an  unfaithful  wife  does 
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not  proTe  her  "lack  of  integrity,"  wltbin  the  meaning  of  the  statute. — 
Estate  of  Newman,  124  Cal.  688,  693,  67  Pac.  686,  46  L.  R.  A.  780. 
Neither  is  the  applicant  disqualified  by  reason  of  "want  of  integrity," 
on  the  ground  that  he  has  committed  perjury,  where  the  facts  do  not 
show  that  he  has  committed  such  a  crime.  Nor  does  the  fact  that  the 
applicant's  son  has  a  claim  adverse  to  the  interest  of  the  heirs  of  the 
estate  disqualify  the  applicant  from  taking  the  office  of  administrator, 
on  the  theory  that  the  father  would  be  likely  to  favor  his  son's  claim. 
This  t&ct  has  no  bearing  upon  the  applicant's  integrity.  A  man  of  the 
utmost  upright  character  and  of  the  strictest- integrity,  and  free  from 
all  disqualifying  conditions  prescribed  in  the  statute,  may  have  a  son 
who  claims  an  interest  adverse  to  other  claimants  of  an  estate.  It 
would  be  clearly  unlawful  to  set  aside  the  father's  right  to  letters 
of  administration  upon  such  a  pretense  as  that — Root  v.  Davis,  10 
Mont.  228,  sub  nom. — In  re  Davis'  Estate,  26  Pac.  106,  114.  An  appli- 
cant for  letters  of  administration  is  not  wanting  in  integrity  because 
of  a  charge  that  he  has  entered  into  a  conspiracy  with  others  to  carry 
out  a  design  to  defraud  certain  heirs  of  rightful  shares  of  the  estate, 
where  no  conspiracy  is  shown. — ^Root  v.  Davis,  10  Mont.  228,  sub  nom. — 
In  re  Davis*  Estate,  25  Pac.  106,  114.  The  phrase  "want  of  integrity," 
as  used  in  the  statute,  means  soundness  of  moral  principle  and  char- 
acter, as  shown  by  a  person's  dealings  with  others,  in  the  making  and 
performance  of  contracts,  and  in  fidelity  and  honesty  in  the  discharge 
of  trusts.  In  short,  it  is  used  as  a  synonym  for  probity,  honesty,  and 
uprightness  in  business  relations  with  others.  The  fact  that  an  appli- 
cant for  letters  of  administration  claims  property  as  his  own,  which 
the  other  legatees  insist  belongs  to  the  estate,  does  not,  of  itself,  and 
without  some  reference  to  the  honesty  of  the  claim,  show  a  want  of 
integrity.— Estate  of  Bauquier,  88  Cal.  302,  307,  26  Pac.  178,  632.  The 
fact  that  a  husband  claims  the  entire  estate  of  his  deceased  wife  as 
his  own,  where  she  died  without  issue,  or  direct  or  collateral  kin- 
dred, does  not  show  a  want  of  integrity,  or  disqualification  to  act 
as  administrator.— In  re  Carmody,  88  Cal.  616,  620,  26  Pac.  373.  A 
daughter  of  the  decedent  in  applying  for  letters  of  administration  on 
her  mother's  estate,  does  not  show  "want  of  integrity"  disqualifying 
her  as  administratrix  by  introducing  in  evidence,  in  the  assertion  of 
her  right  to  administer  as  against  one  who  claims  to  be  her  mother's 
surviving  husband,  a  decree  of  divorce  against  him  rendered  within 
a  year  prior  to  his  marriage  with  the  mother,  the  decree  showing 
that  the  divorce  was  on  the  ground  of  his  adultery  with  the  mother. — 
Estate  of  Elliott,  166  Cal.  339,  132  Pac.  439. 

(6)  Competency  of  widow  or  of  tier  nominee. — No  condition  or  limi- 
tation is  imposed  upon  the  widow's  choice  of  an  administrator,  except 
that  the  nominee  be  competent;  and  the  fact  that  she  asserts  claim  to 
property  which  the  other  heirs  contend  belong  to  the  estate  does  not 
render  her  or  her  nominee  incompetent. — In  re  Blackburn's  Estate,  48 
Mont.  179,  188,  137  Pac.  381. 


620  PROBATE  ULW  AND  PRACTICE.  ^ 

(7)  Right  of  IncompetMit  to  nominate. — ^A  person  primarily  entitled 
to  administer  an  estate,  but  rendered  incompetent  by  a  want  of  under- 
standing or  integrity,  is  not  thereby  deprived  of  the  right  to  nominate 
some  one  to  act  in  his  stead. — In  re  Blackburn's  Estate,  48  Mont  179, 
137  Pac.  381. 

21.  Non-residents. — No  person  is  competent  or  entitled  to  serve  as 
administrator  or  administratrix  who  is  not  a  l^ona  fide  resident  of 
the  state.— Estate  of  Cotter,  54  Cal.  216,  217;  Estate  of  Beech,  63  Cal. 
458;  Hutchings  v.  Clark,  64  Cal.  228,  30  Pac.  804.  A  non-resident  sur- 
viving husband  or  wife  of  a  deceased  person  is  incompetent  to  serve 
as  the  administrator  of  the  decedent's  estate. — In  re  Stevenson,  72 
Cal.  164,  165,  13  Pac.  404;  EsUte  of  Cotter,  64  Cal.  215,  217.  But  a 
non-resident  surviving  husband  or  wife  of  a  deceased  person  is  entitled 
to  nominate  a  suitable  person  for  administrator. — Estate  of  Cotter, 
54  Cal.  215,  218.  A  non-resident  father  of  the  decedent  is  incompetent 
to  serve  as  administrator,  or  to  nominate  one. — ^Estate  of  Muersing,  103 
Cal.  585,  587,  37  Pac.  520.  One  who  is  not  competent  or  entitled  to 
serve  as  administrator,  by  reason  of  non-residence,  has  no  power  to 
nominate  an  administrator,  and  the  court  is  bound  to  disregard  his 
request  for  the  appointment  of  another. — Estate  of  Muersing,  103  Cal. 
585,  587,  37  Pac.  520;  State  v.  Woody,  20  Mont  413,  51  Pac.  975,  976. 
The  fact,  however,  that  the  person  who  administered  upon  an  estate 
was  a  non-resident  is  not  such  a  fraud  as  will  avoid  the  administration 
proceedings.  That  a  person  applying  for  letters  Is  a  non-resident  is 
good  ground  for  opposing  his  appointment,  and  good  ground  for  remov- 
ing him  after  he  has  been  appointed.  But  his  acts  as  administrator, 
when  once  appointed,  are  neither  void  nor  voidable,  and  can  not  be 
set  aside  for  that  reason.  This  is  so,  even  where  the  acts  are  attacked 
during  the  progress  of  the  administration,  and,  for  a  much  stronger 
reason.  It  is  not  ground  for  setting  them  aside  on  collateral  attack 
after  the  administration  has  been  closed. — Meikle  v.  Cloquet,  44  Wash 
513,  87  Pac.  841,  843.  Upon  the  application  of  a  widow  for  letters  of 
administration  on  her  husband's  estate,  the  question  as  to  whether 
she  is  a  resident  of  this  state  depends  upon  her  intention  to  remain 
here,  and  the  fact  of  such  residence,  notwithstanding  that  she  came  to 
this  state  because  her  husband  left  an  estate,  and  that  if  he  had  not 
left  such  an  estate  she  would  not  have  come.  If,  being  here,  it  is  her 
intention  to  remain  here,  and  make  this  her  future  home,  she  thereby 
becomes  a  resident  of  this  state. — Estate  of  Newman,  124  Cal.  688,  693, 
45  L.  R.  A.  780,  57  Pac.  686.  Under  section  1369  of  the  Code  of  Civil 
Procedure  of  California,  a  non-resident  of  that  state  is  neither  compe- 
tent nor  entitled  to  serve  as  administrator  of  the  estate  of  a  deceased 
person.— Estate  of  Martin,  163  Cal.  440,  126  Pac.  1066.  A  special  or 
a  general  administrator  of  another  state  can  not  demand  judicial  recog- 
nition in  the  state  of  Kansas  to  recover  daihages  for  the  death  of  one 
who  resided  in  and  whose  death  took  place  in  Kansas. — Metrakos  v. 
Kansas  City  M.  &  G.  Ry.  Co.,  91  Kan.  342,  137  Pac.  954.    Whether  a 
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person  appointed  administrator  of  an  estate  is  a  resident  of  the  state 
is  a  question  of  fact  to  be  determined  by  the  court  appointing  him,  and 
its  judgment  can  not  be  impeached  collaterally. — ^Livermore  v.  Ayres, 
86  Kan.  50,  119  Pac.  649.  Since  a  non-resident  is  by  statute  debarred 
from  serving  as  an  administrator,  a  person  is  not  entitled  to  the 
office  simply  because  of  having  the  recommendation  of  one  who,  but 
for  non-residence,  would  himself  be  entitled. — ^Wright  v.  Merrill,  26 
Ida.  8,  140  Pac.  1101.  A  petition  iSor  letters  of  administration,  which 
recites  as  its  grounds  that  the  petitioner  is  heir  at  law  of  the  decedent 
and  a  resident  of  a  named  city  and  county  of  California,  is  properly 
refused  on  its  appearing  that  such  petitioner  is  a  resident  of  a  foreign 
country. — Estate  of  Funkenstein,  170  Cal.  594, 150  Pac.  987.  The  latter  sen- 
tence of  section  5365  of  the  Revised  Codes  of  Idaho,  must  necessarily  be 
inoperative  so  long  as  the  first  sentence  of  section  5355  of  those  codes 
remains  unrepealed,  as  that  sentence  declares  that  no  person,  who  is  not 
a  bona  fide  resident  of  the  state,  is  competent  to  serve  as  an  administra- 
tor.—Wright  V.  Merrill,  26  Ida.  8, 13, 140  Pac.  1101.  The  fact  that  a  person, 
otherwise  entitled  to  appointment  as  administrator,  is  a  non-resident 
does  not  deprive  such  person  of  his  statutory  right  to  name  another 
for  the  place. — In  re  Infelise's  Estate,  51  Mont.  18,  149  Pac.  365; 
Melzner  v.  Trucano,  51  Mont.  18,  149  Pac.  365.  If  a  decedent's  mother, 
residing  in  a  foreign  country,  makes  a  written  request  for  the  appoint^ 
ment  of  a  designated  person  as  administrator  of  her  son's  estate  in  this 
state,  and  the  same  is  entitled  in  the  court  and  cause  and  addressed 
to  the  judge  of  the  court,  and  is  accompanied  by  an  affidavit  as  to  the 
identity  of  the  party  making  the  request,  executed  before  an  officer 
authorized  to  administer  oaths  outside  of  the  United  States,  such  re- 
quest virtually  constitutes  a  pleading,  and,  as  the  request  and  affidavit 
are  a  part  of  the  record  in  the  case,  and  thus  before  the  court,  it  is 
unnecessary  to  formally  offer  them  in  evidence. — In  re  KoUer's  Estate, 
40  Mont  137, 143, 105  Pac.  549.  In  the  absence  of  any  direct  prohibition 
of  a  non-resident  acting  as  administrator,  letters  of  administration  may 
issue  to  him,  in  a  proper  case,  in  the  state  of  Nevada. — In  re  Bailey's 
Estate,  31  Nev.  377,  Ann.  Cas.  1912A,  743,  103  Pac.  234. 

REFERENCES. 

Right  of  non-resident  to  act  as  executor  or  administrator. — See  notes 
113  Am.  St  Rep.  562-565,  1  L.  R.  A.  (N.  S.)  341-348.  Foreign  letters  of 
administration. — See  note  9  L.  R.  A.  244-251.  Right  of  alien  or  non- 
resident to  act  as  executor  or  administrator. — See  note  8  Am.  A  Eng. 
Ann.  Cas.  988. 

22.  Appeal. — One  who  has  the  right  to  contest  the  issuance  of  letters 
of  administration  to  another  has  the  right  to  appeal  from  the  decree 
entered  against  him. — Estate  of  Damke,  133  Cal.  433,  65  Pac.  888; 
Estate  of  Coan,  132  Cal.  401,  403,  64  Pac.  691.  An  appeal  from  an  order 
made  upon  a  motion  for  a  new  trial  in  probate  matters  will  be  enter- 
tained.   Thus  where  the  respondents  filed  a  written  opposition  to  the 
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appointment  of  the  appellant  as  executrix,  pleading  that  she  was  in- 
competent to  receive  the  appointment,  and  she  filed  a  written  answer 
thereto,  denying  the  facts  alleging  her  incompetency,  this  presented 
issues  of  fact,  which  the  court  was  authorized  to  re-examine  upon 
motion  for  a  new  trial ;  and  its  order  upon  such  motion  is  appealable. — 
Estate  of  Bauquier,  88  Cal.  302,  315,  26  Pac.  178,  532.  An  order,  or  that 
part  of  it  vacating  an  order  appointing  an  administrator,  is  appealable. 
—Estate  of  Bouyssou,  1  Cal.  App.  657,  82  Pac.  1066.  No  appeal  lies 
from  an  order  appointing  a  special  administrator. — Estate  of  Carpenter, 
73  Cal.  202,  14  Pac.  677.  A  defective  notice  of  appeal  from  ah  order 
appointing  an  administrator,  which  has  been  treated  as  sufficient 
throughout  the  proceedings,  and  acted  upon,  can  not  be  objected  to  for 
the  first  time  in  the  appellate  court.— Estate  of  Damke,  133  Cal.  433, 
65  Pac.  888.  A  court  In  which  the  petition  for  letters  of  administration 
is  first  filed  has  exclusive  jurisdiction  to^  determine  the  question  as  to 
the  residence  of  the  decedent,  and  courts  of  other  counties  must  abide 
the  determination  of  that  court,  which  is  reviewable  only  upon  appeal; 
and  the  court,  upon  appeal,  will  not  review  the  conclusions  of  the  trial 
court  as  to  facts  essential  to  its  Jurisdiction,  concerning  which  such 
court  was  vested  with  the  power  to  hear  and  determine,  at  the  instance 
of  a  party  who  appeared  in  that  court  in  the  action  or  proceeding,  and 
has  omitted  there  in  any  way  to  urge  his  objection,  but  proceeded 
therein  upon  the  theory  that  the  court  had  Jurisdiction. — Estate  of 
Latour,  140  Cal.  414,  425,  73  Pac.  1070,  74  Pac.  441.  After  the  appellate 
court  dismisses  an  appeal  from  an  order  refusing  to  grant  letters  of 
administration,  it  has  no  power  to  appoint  an  administrator.  Its  juris- 
diction is  appellate  only. — Territory  v.  Mix,  1  Ariz.  52,  25  Pac.  528,  529. 
An  appeal  lies  from  an  order  granting  or  denying  letters  of  adminis- 
tration; and  either  a  public  administrator  or  non-resident  heirs  may 
take  such  an  appeal,  as  they  are  "persons  Interested." — ^Estate  of 
Graves,  8  Cal.  App.  254,  96  Pac.  792,  793.  Though  an  application  for 
letters  of  administration  is  defective,  it  will  be  assumed,  in  the  absence 
of  any  showing  to  the  prejudice  of  letters  to  others,  that  the  application 
was  amended  to  correspond  with  the  proof  which  established  all  of 
the  facts  necessary. — In  re  Long's  Estate,  39  Wash..  557,  81  Pac.  1007, 
1008.  The  judgment  of  the  court  upon  appeal  from  an  order  refusing 
to  appoint  a  nominee  of  nephews  or  nieces,  and  in  appointing  the 
public  administrator,  who  is  next  entitled,  will  not  be  disturbed  on 
appeal,  where  no  abuse  of  discretion  is  shown. — Estate  of  Healy,  122 
Cal.  162,  165,  54  Pac.  736,  66  Pac.  175,  176.  The  Judgment  of  the  su- 
preme court  as  to  a  probate  matter,  as  well  as  other  matters,  becomes 
the  law  of  the  case  unless  conditions  on  which  it  was  founded  are  so 
changed  as  to  render  its  enforcement  impracticable. — Estate  of  Pa- 
checo,  29  Cal.  224.  A  notice  appealing  from  all  orders  made  by  a 
probate  court  on  a  certain  day  covers  any  appealable  order  made  on 
said  day.— Estate  of  Pacheco,  29  Cal.  224,  226.  A  Judgment  of  the 
supreme  court,  that  two  persons  are  entitled  to  be  appointed  to  admin- 
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ister  ui>on  an  estate,  should  be  carried  into  effect,  though  one  of  them 
dies  before  the  probate  court  acts  on  the  matter. — Estate  of  Pacheco, 
29  Cal.  224,  226,  23  Cal.  476,  481.  As  to  consolidation,  on  appeal,  of 
proceedings  for  the  appointment  of  an  administrator,  see  In  re  McClel- 
lan's  Estate,  20  S.  D.  498,  107  N.  W.  681.  If  an  administrator  is  ap- 
pointed by  a  county  court  in  Oklahoma,  a  party  in  interest  though 
not  a  party  to  the  proceeding,  but  who  is  entitled  to  be  heard  therein, 
is  entitled  to  appeal  to  the  district  court,  by  complying  with  the  statute, 
in  making  affidavit,  giving  notice  of  appeal,  and  tendering  a  solvent 
bond  with  sureties,  the  sufficiency  of  which  bond  is  unobjectionable. — 
Thompson  v.  State,  54  Okla.  647,  154  Pac.  508.  A  party  has  the  same 
right  to  appeal  from  a  Judgment  or  final  order  of  the  district  court  in 
probate  matters  as  in  civil  actions — ^that  is  by  proceeding  in  error — 
unless  as  to  a  particular  matter  he  is  deprived  of  that  right  by  some 
express  provision  of  the  statute. — ^In  re  Barrett's  Estate,  22  Wyo.  281, 
138  Pac.  865,  141  Pac.  97.  Under  the  statutes  of  this  state  a  written 
notice  of  appeal  by  a  third  person  not  shown  to  be  interested  in  the 
estate  by  affidavit,  is  insufficient  to  confer  Jurisdiction  upon  the  district 
court  to  hear  an  appeal  from  the  county  court  on  a  question  of  the 
appointment  of  an  administrator. — In  re  Bamett's  Estate,  50  Okla.  1,  3, 
150  Pac.  692.  On  a  contest  between  a  widow  and  the  son  of  a  deceased 
person  as  to  the  right  to  act  as  administrator  of  his  estate,  in  which 
the  son  bases  his  claim  of  prior  right  of  administration  upon  an  ante- 
nuptial agreement  between  the  deceased  and  the  widow,  wherein  she 
relinquished  her  rights  of  succession  in  consideration  of  certain  con- 
tracts to  be  performed  by  him,  a  decision  of  the  district  court  of 
appeals,  on  a  prior  appeal,  construing  the  ante-nuptial  agreement,  and 
holding  that  the  widow  might  still  claim  her  rights  as  heir,  upon 
showing  the  failure  of  her  husband  to  perform  material  covenants  on 
his  part,  becomes  the  law  of  the  case  and  binding  on  a  subsequent 
appeal.— EsUte  of  Warner,  158  Cal.  441,  111  Pac.  352.  Where  an 
appeal  was  taken  from  an  order  denying  the  appellant's  motion  for  a 
new  trial  in  the  matter  of  his  application  for  a  letter  of  administra- 
tion upon  the  estate  of  one  Annie  Nelson,  the  application  was  contested 
by  C.  O.  Nelson  and  Annie  Reardon,  the  matter  was  duly  tried,  findings 
made  and  filed,  and  the  order  denying  said  petition  entered,  the  cor- 
rect title  to  the  cases  would  be:  "In  the  Matter  of  the  Estate  of 
Annie  Nelson,  Deceased." — O'Brien  v.  Nelson,  164  Cal.  573,  129  Pac.  985. 
Upon  appeal  from  an  order  granting  letters  of  administration  to  one 
of  two  rival  applicants,  upon  the  hearing  of  which  the  appellant  was 
nonsuited  upon  his  opening  statement,  the  order  will  not  be  reversed 
merely  to  allow  the  appellant  to  offer  evidence  not  admissible  to  con- 
trol the  effect  of  the  case  made  by  the  respondent,  regardless  of  the 
question  whether  the  granting  of  a  nonsuit  upon  a  contest  for  letters 
is  proper  or  admissible  practice  or  not.  The  case  will  be  treated  as 
if  evidence  had  been  offered  and  properly  excluded. — Estate  of  McNeill, 
155  Cal.  333,  100  Pac.  1086.    Under  the  provisions  of  the  statutes  of  the 


624  PROBATE  LAW  AND  PRACTICE. 

state  of  Wyoming  an  order  of  the  probate  court  granting  letters  of 
administration  is  reviewable  on  a  writ  of  error. — ^In  re  Barrett's  Estate, 
22  Wyo.  281,  138  Pac.  865,  141  Pac.  97.  A  bond  executed  by  a  third 
person  not  shown  to  be  Interested  in  the  estate  in  an  attempt  to  appeal 
from  an  order  appointing  an  administrator  of  an  estate  firom  the  county 
court  to  the  district  court,  is  held  to  be  insufficient  under  the  statutes 
to  confer  jurisdiction  upon  such  district  court,  the  bond  not  being 
signed  by  such  third  person  as  principal,  and  not  being  signed  by  at 
least  two  sufficient  sureties  approved  by  the  Judge. — In  re  Barnett's 
Estate,  50  Okla.  1,  3,  150  Pac.  692.  An  appeal  from  an  order  denying 
a  petition  for  administering  on  the  estate  of  a  deceased  person  will  be 
dismissed  when  the  order  is  In  favor  of  the  person  appealing. — Estate 
of  Funkenstein,  170  Cal.  594,  150  Pac  987. 
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CHAPTER  V. 

REVOCATION  OP  LETTERS,  AND  PROCEEDINGS  THEREFOR. 

§  267.    Revocation  of  letters  of  administration. 

§  268.  Form.  Petition  for  revocation  of  letters  of  administration  in 
favor  of  one  having  a  prior  right. 

§  269.  Form.  Notice  of  hearing  of  petition  to  revoke  letters,  and  for 
letters  of  administration  to  issue  to  one  having  a  prior  right, 
and  to  show  cause. 

§  270.    When  petition  filed,  citation  to  issue. 

S  271.  Form.  Citation  to  show  cause  why  letters  of  administration 
should  not  he  revoked,  and  relative  he  appointed  instead. 

S  272.    Hearing  of  petition  for  revocation. 

S  273.  Form.  Order  revoking  letters  of  administration,  and  appoint- 
ing a  person  halving  a  prior  right. 

fi  274.    Prior  rights  of  relatives  entitle  them  to  revoke  prior  letters. 

RB3VOCATION  OP  LETTERS. 

1.  Petition  for  revocation.  6.  Who  may  obtain. 

2.  Province  of  court.  7.  Who  can  not  obtain. 

3.  Statutory  priority.  8.  Letters  may  be  revoked  when. 

4.  Appointment    is    valid    until  set        9.  Burden  of  proof. 

aside.  10.  Letters  not  to  be  revoked  when. 

6.  What  operates  as  a  revocation.  11.  Appeal. 

§267.    Revocation  of  letters  of  administratioii. 

When  letters  of  administration  have  been  granted  to 
any  other  person  than  the  surviving  husband  or  wife, 
child,  father,  mother,  brother,  or  sister  of  the  intestate, 
any  one  of  them  who  is  competent,  or  any  competent  per- 
son at  the  written  request  of  any  one  of  them,  may  obtain 
the  revocation  of  the  letters,  and  be  entitled  to  the  admin- 
istration, by  presenting  to  the  court  a  petition  praying 
the  revocation,  and  that  letters  of  administration  may  be 
issued  to  him. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1383. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona — Revised  Statutes  of  1913,  paragraph  802* 
Hawaii — ^Revised  Laws  of  1915,  section  2272. 
Idaho* — Compiled  Statutes  of  1919,  section  7502. 
Montana*— Revised  Codes  of  1907,  section  7447. 
Probate  Law — 40 
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Nevada — Revised  Laws  of  1912,  section  5906. 

New  Mexico— Statutes  of  1915,  sections  2240,  2241.  2244. 

North  Dakota — Compiled  Laws  of  1913,  section  8665. 

Oklahofna—Revised  Laws  of  1910,  section  6258. 

South  Dakota — Compiled  Laws  of  1918,  section  5720. 

Utah— <:k>mpited  Laws  of  1907,  section  3837. 

Washington — Laws  of  1917,  chapter  156,  page  661,  section  74. 

Wyoming* — Compiled  Statutes  of  1910,  section  5520. 

§268.    Form.    Petitioii  for  revocatioii  of  letters  of  adminis- 
tration in  favor  of  one  having  a  prior  right. 

[Title  of  court] 

(No. .1   Dept.No. . 

[Title  of  estate.]  J  [Titie  of  form.] 

To  the  Honorable  the ^  Court  of  the  County  *  of • 

State  of . 

Now  comes ,  of  the  county  *  of j  state  of , 


and  respectfully  presents  this  his  petition,  showing : 

That died  on  or  about  the day  of ,  19 — , 

in  the  said  county  *  of ,  state  of ; 

That  said ,  at  the  time  of  his  death,  was  a  resident 

of  the  said  county®  and  state,  and  left  estate  in  said 
county  ^  and  state,  consisting  of  real  and  personal  prop- 
erty; 

That  the  character  and  probable  value  of  said  real 
property  are  as  follows,  to  wit, ;®  and  that  the  char- 
acter and  probable  value  of  said  personal  property  are 
as  follows,  to  wit, f 

That  the  heirs  at  law  of  said  deceased  are  as  follows, 
to  Wit:^^ 
Names.  Relationship. 


That  on  the day  of ,  19 — ,  this  court  made  an 

order,  which  was  duly  entered,  appointing ,  a  credi- 
tor ^^  of  decedent,  as  administrator  of  the  estate  of  said 
deceased ;  that,  in  pursuance  of  said  order,  letters  of  ad- 
ministration were  issued  to  the  said ,  as  such  admin- 
istrator ;  that  said duly  qualified  and  received  said 
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letters,  and  thereupon  assumed  the  duties  of  such  admin- 
istrator, and  is  now  administering  said  estate ; 

That  your  petitioner  is  the  surviving  husband  ^^  of 
said  deceased,  is  competent,  and  has  a  right  to  letters  of 

administration  prior  to  that  of  said ,  who  has  been 

appointed  administrator  as  aforesaid.^' 

Your  petitioner  therefore  prays  that  the  letters  of  ad- 
ministration heretofore  issued  to  the  said  be  re- 
voked, and  that  letters  of  administration  upon  the  estate 
of  said ,  deceased,  be  issued  to  your  petitioner. 

,  Attorney  for  Petitioner.  ,  Petitioner. 

Explanatory  notes. — i  Give  file  number.  2  Qlve  title  of  court.  8-7  Or, 
City  and  County,  s,  o  State  whether  separate  or  community  property, 
and  give  description,  location  of  property,  and  probable  value,  lo  Give 
names  and  relationship,  ii  Or  as  the  case  may  be.  12  Or,  wife,  child, 
father,  mother,  brother,  or  sister.  18  Or,  that  the  surviving  husband, 
or  wife,  child,  father,  mother,  brother,  or  sister  of  the  intestate,  accord- 
ing to  the  fact,  has  requested,  in  writing,  that  your  petitioner,  a  com- 
petent persop,  petition  for  the  revocation  of  said  letters,  and  pray  for 
the  issuance  of  letters  to  him,  the  said , 

§  269.  Form.  Notice  of  hearing  of  petition  to  revoke  letters, 
and  for  letters  of  administration  to  issue  to  one  hav- 
ing a  prior  right,  and  to  show  cause. 

[Title  of  court] 

'No. .1    Dept.  No. 


[Title  of  estate.!  ^  [TlUe  of  form.] 

,  a  relative  *  of ,  deceased,  having  filed  in  this 


i' 


conrt  a  petition  praying  that  letters  of  administration 

npon  the  estate  of ,  deceased,  heretofore  issued  to 

,  be  revoked,  and  that  such  letters  be  issued  to  peti- 
tioner, who  claims  a  prior  right  thereto,  — 
Notice  is  hereby  given  that  the  matter  will  be  heard  on 

,®  the day  of ,  19 — ,  at  the  court-room  of 

said  court,*  in  the  county  ^  of ,  state  of ,  at 


o  'clock  in  the  forenoon  ®  of  that  day,  and  all  persons  in- 
terested in  said  estate  are  notified  to  appear  then  and 
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there,  and  show  cause,  if  any  they  can,  why  petitioner's 
prayer  should  not  be  granted. 

,  Clerk  of  the Court. 

By J  Deputy  Clerk. 

Explanatory  notes. — i  Olve  file  number.  2  State  what  relative.  8  Day 
of  week.  4  Give  number  of  department^  if  any.  5  Or,  city  and  county. 
6  Or,  afternoon. 

§  270.    When  petition  filed,  citation  to  issue. 

When  such  petition  is  filed,  the  clerk  must,  in  addition 
to  the  notice  provided  in  section  thirteen  hundred  and 
seventy-three,  issue  a  citation  to  the  administrator  to  ap- 
pear and  answer  the  same  at  the  time  appointed  for  the 
hearing. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1384. 

ANALOGOUS  AND  IDENTICAL  STATUTEa. 

The  ^  indicates  identity. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  803. 
Idaho — Complied  Statutes  of  1919,  section  7503. 
Montana* — ^Revised  Codes  of  1907,  section  7448. 
Nevada — ^Revised  Laws  of  1912,  section  5907. 
Oklahoma — Revised  Laws  of  1910,  section  6259. 
South  Dakota* — Compiled  Laws  of  1913,  section  6721. 
Utah— Compiled  Laws  of  1907,  section  3837. 
Wyoming— Compiled  Statutes  of  1910,  section  652L 

§  271.  Fonn.  Citation  to  show  cause  why  letters  of  adminis- 
tration should  not  be  revoked,  and  relative  be  ap- 
pointed instead. 

[Title  of  court] 

^   ,  (No. ^.1   DeptNa . 

[TiUe  of  estate.]  j  [Titie  of  form.] 

The  People  of  the  State  of . 

To Administrator  of  the  Estate  of y  Deceased, 

Greeting. 

By  order  of  this  court,  you,  the  said ,  administra- 
tor of  the  estate  of ,  deceased,  are  hereby  cited  to 

appear  before  the ^  court  of  the  county'  of , 

state  of J  at  the  court-room  thereof,*  on ,^  the 

day  of ,  19 — ,  at o  ^dock  in  the  forenoon  • 

of  said  day,  and  show  cause,  if  any  you  can,  why  your 
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letters  of  administration  shonld  not  be  revoked,  and , 


a  relative  of  the  said  deceased,  be  appointed  as  such  ad- 
ministrator in  your  stead. 

In  testimony  whereof,  I, ,  clerk  of  the "^  court 

aforesaid,  have  hereunto  set  my  hand  and  afiixed  the  seal 
of  said  court  this day  of « ,  19 — . 

[Seal]  ,  Clerk  of  the Court. 

By ,  Deputy  Clerk. 

Explanatory  notes. — i  Give  file  number.  2  Qive  title  of  court  s  Or, 
dty  and  county.  4  Give  number  of  department,  If  any,  and  location 
of  court-room.  6  Day  of  week.  6  Or,  in  the  afternoon.  7  Give  title  of 
court. 

§272.    Hearing  of  petition  for  revocation. 

At  the  time  appointed,  the  citation  having  been  duly 
served  and  returned,  the  court  must  proceed  to  hear  the 
allegations  and  proofs  of  the  parties ;  and  if  the  right  of 
the  applicant  is  established,  and  he  is  competent,  letters 
of  administration  must  be  granted  to  him,  and  the  letters 
of  the  former  administrator  revoked. — Kerr's  Cyc.  Code 
Civ.  Proc,  §  1385. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  804. 
Idaho*— Compiled  Statutes  of  1919,  section  7504. 
Montana* — Revised  Codes  of  1907,  section  7449. 
Nevada— Revised  Laws  of  1912,  section  5907. 
Oklahoma* — Revised  Laws  of  1910,  section  6260. 
South  Dakota*— Compiled  Laws  of  1913,  section  5722. 
Utah— Compiled  Laws  of  1907,  section  3837. 
Washington — ^Laws  of  1917,  chapter  156,  page  661,  section  76. 
Wyoming* — Compiled  Statutes  of  1910,  section  5522. 

§273.    Form.    Order  revokiiig  letters  of  administration,  and 
appointing  a  person  baving  a  prior  right. 

[Title  of  court.] 

(No. .1    Dept.  No. . 

[Title  of  estate.]  j  [Title  of  form.] 

It  being  shown  to  the  court  that has  heretofore 

been  appointed  administrator  of  the  estate  of ,  de- 
ceased ;  that  letters  of  administration  have  been  issued  to 
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the  said ,  and  that  he  is  now  the  duly  qualified  and 

acting  administrator  of  said  estate,  but  that  on  the 

day  of ,  19 — , ,  the  surviving  husband  ^  of  said 

decedent,  filed  a  petition  in  this  court,  asking  that  the 
letters  of  administration  issued  to  the  said be  re- 
voked, and  that  letters  be  issued  to  the  said by  rea- 
son of  his  relationship  and  prior  right  to  letters  of  ad- 
ministration; and  it  appearing  that  notice  of  such  appli- 
cation for  the  revocation  of  letters  of  administration 
and  of  application  for  letters  of  administration  was  duly 

given ;  that  a  citation  to ,  the  said  administrator,  to 

appear  and  answer  the  said  petition  at  the  time  and  place 
appointed  for  the  hearing  has  been  served  and  returned 
as  provided  by  law  and  by  the  direction  of  this  court ;  and 
the  matter  now  coming  on  regularly  to  be  heard,*  the 
court  proceeds  to  hear  the  allegations  and  proofs  of  the 

parties,  and  finds  that  the  said  petitioner,  ,  is  the 

husband  *  of  said  decedent,  and  by  reason  of  such  rela- 
tionship has  a  right  to  letters  of  administration  prior  to 
that  of  the  said ,  the  administrator  aforesaid,  — 

It  is  therefore  ordered  and  adjudged.  That  the  letters 

of  administration  heretofore  issued  to  the  said ,  as 

administrator  of  the  estate  of  ,  deceased,  be,  and 

they  are  hereby,  revoked,  and  that  letters  of  administra- 
tion upon  said  estate  be  issued  to ,  the  said  petitioner, 

upon  his  taking  the  oath  required  by  law,  and  filing  a 

bond  in  the  sum  of dollars  ($ )  with  sureties  to 

be  apprbved  by  the  judge  of  this  court. 

Dated ,  19 — .  ,  Judge  of Court. 

Explanatory  notes. — i  Give  file  number.  2  Or,  wife,  child,  father, 
mother,  brother,  or  sister  of  the  intestate,  according  to  the  fact,  a  Or, 
if  the  matter  has  been  continued,  say,  "and  the  matter  having  been 
continued  by  order  of  the  court  to  this  date."  4  Or,  wife,  etc.,  as  the 
fact  may  be. 


I 
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§  274.  Prior  rights  of  relatives  entitle  them  to  revoke  prior 
letters 
The  surviving  husband  or  wife,  when  letters  of  admin- 
istration have  been  granted  to  a  child,  father,  brother, 
or  sister  of  the  intestate ;  or  any  of  such  relatives,  when 
letters  have  been  granted  to  any  other  of  them,  may 
assert  his  prior  right,  and  obtain  letters  of  administra- 
tion, and  have  the  letters  before  granted  revoked  in  the 
manner  prescribed  in  the  three  preceding  sections. — 
Kerr's  Gyc.  Code  Civ.  Proc,  %  1386. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Arizona — ^Revised  Statutes  of  1918,  paragraph  806. 

Idaho* — Compiled  Statutes  of  1919,  section  7506. 

Montana* — Revised  Codes  of  1907,  section  7460. 

Nevada — ^Revised  Laws  of  1912,  section  6908. 

North  Dakota — Compiled  Laws  of  1913,  section  8666. 

Oklahoma* — Revised  Laws  of  1910,  section  6261. 

South  Dakou*— Compiled  Laws  of  1913,  section  6723. 

Utah— Compiled  Laws  of  1907,  section  3837. 

Wyoming* — Compiled  Statutes  of  1910,  section  5623. 

RBIVOCATION  OP  LETTERS. 

1.  Petition  for  revocation.  6.  Who  may  obtain. 

2.  Province  of  court.  7.  Who  can  not  obtain. 

8.  Statutory  priority.  8.  Letters  may  be  revoked  when. 

4.  Appointment    Is    vaUd    untU    sat        9.  Burden  of  proof. 

aside.  10.  Letters  not  to  be  revoked  when. 

5.  What  operates  as  a  revocation.  U.  Appeal. 

1.  Petition  for  revocation. — ^It  is  sufficient,  in  a  petition  for  the  revo- 
cation for  letters  of  administration,  for  the  petitioner  to  allege  merely 
his  age,  residence,  and  heirship  of  the  decedent  This  establishes 
his  competency  without  any  specific  allegation  as  to  the  non-existence 
of  all  other  matters,  which,  under  the  statute,  might  otherwise  dis- 
qualify  him.  The  statute  which  provides  that  the  petitioner  for  revo- 
cation of  letters  shall  allege  or  prove  his  competency  does  not  deal 
with  a  matter  of  pleading  or  proof.  It  simply  declares  a  right;  that  is, 
that  one  who  otherwise  would  be  entitled  to  letters  may  have  letters 
which  were  previously  issued  revoked,  if  he  is  competent  to  act  as 
administrator.  There  is  no  presumption  that  a  person  is  a  resident 
of  the  state,  or  of  any  particular  age;  and  as  to  these  matters  It  is 
therefore  necessary  for  the  petitioner  to  allege  and  prove  them;  but 
the  presumptions  are  in  his  favor  against  the  existence  of  any  of  the 
other  disqualifications.— Estate  of  Gordon,  142  Cal.  126,  133,  76  Pac. 
672.    If  such  a  petition  fails  to  show  that  the  jurisdictional  facts  did 
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not  exist,  it  must  be  presumed,  for  the  purposes  of  the  ftpplication, 
that  they  did  exist;  and  this  applies  to  all  necessary  facts  to  give 
Jurisdiction,  including  notice  and  residence. — Estate  of  Griffith,  84  Cal. 
107,  109,  23  Pac.  528,  24  Pac.  381.  A  failure  to  demur  to  the  petition 
to  set  aside  the  appointment  of  an  administrator  is  a'  waiver  of  the 
objection  that  the  petitioner  had  no  legal  capacity  to  sue. — In  re 
Tasanen's  Estate,  25  Utah  396,  71  Pac.  984,  985.  In  a  proceeding  in 
which  one  primarily  entitled  to  the  administration  of  an  estate  seeks 
the  revocation  of  letters  issued  to  his  nominee,  a  strict  technical  ob- 
servance of  the  rules  of  pleading  in  the  preparation  of  the  complaint 
was  not  required,  it  appearing  at  the  hearing  that  defendant  was  not 
taken  by  surprise  but  was  fully  informed  of  the  nature  and  scope  of 
the  charges  made. — ^In  re  Blackburn's  Estate,  48  Mont.  179,  137  Pac. 
381.  If  a  non-resident  executor  of  the  estate  of  a  non-resident  testator, 
which  estate  includes  personalty  located  in  California,  petitions  a 
California  court  for  the  revocation  of  ancillary  letters  of  administra- 
tion, held  by  a  resident,  and  for  the  granting  of  letters  testamentary 
to  himself,  it  is  immaterial  that  such  executor  is,  at  the  time,  defending 
a  suit  brought  by  such  administrator  relative  to  matters  connected 
with  the  estate.—- Estate  of  Randall,  177  Cal.  363,  170  Pac.  835.'  The 
right,  under  the  statute,  whereby  the  nominee  of  a  surviving  mother 
may  be  entitled  to  letters  of  administration,  and  to  the  revocation  of 
prior  letters,  is  not  absolute  and  always  available;  the  petition  must 
show,  prima  facie,  that  the  applicant  is  entitled  to  the  relief  sought. — 
In  re  Infelise's  Estate,  51  Mont.  18,  149  Pac.  365;  Melzner  v.  Trucano, 
51  Mont.  18,  149  Pac.  366.  Where  the  mother  of  an  intestate,  who 
resides  in  a  foreign  country,  makes  a  written  request  that  a  designated 
person  be  appointed  as  administrator  of  her  son's  estate  in  this  state, 
but,  before  its  receipt  and  filing  in  court,  letters  of  administration 
are  granted  to  the  public  administrator,  such  request  impliedly  author- 
izes the  nominee  to  take  the  necessary  steps  to  secure  the  removal 
of  the  public  administrator;  hence,  it  is  not  necessary  for  the  nominee's 
petition,  asking  for  the  revocation  of  letters  held  by  the  public  admin- 
istrator, to  show  on  its  face  that  the  mother  herself  had  requested 
revocation. — In  re  Holler's  Estate,  40  Mont  137,  142,  105  Pac.  549. 

REFERENCES. 

For  various  questions  concerning  newly  discovered  evidence  on  a 
petition  for  the  revocation  of  letters  of  administration,  see  In  re  Mc- 
Clellan's  Estate,  21  S.  D.  209,  111  N.  W.  540. 

2.  Province  of  court. — ^If  letters  of  administration  have  been  granted 
to  some  person  other  than  husband  or  wife  or  child  of  the  decedent, 
it  makes  no  difterence  whether  there  was  a  will  or  not,  if  one  of 
the  persons  preferred  by  the  law  asks  that  the  administrator,  with  or 
without  the  will  annexed,  be  removed  and  himself  appointed.  His 
request  should  be  granted  by  the  court,  if  he  is  legally  competent  to 
discharge  the  trust.— Estate  of  U  Po  Tai,  108  Cal.  484,  488;  41  Pac. 
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486,  39  Pac  30.  And  where  the  court  has  removed  an  administrator 
for  neglect,  mismanagement,  and  Incompetency,  it  has  the  power  to 
grant  letters  to  the  proper  party. — ^Estate  of  Pico,  56  Cal.  413,  420; 
but  it  has  no  power  to  appoint  a  special  administrator  of  the  estate, 
until  after  the  executrix  thereof  has  been  suspended  or  removed. — 
Schroeder  v.  Superior  Court,  70  Cal.  843,  11  Pac.  651.  Where  the  court 
had  no  jurisdiction  to  grant  letters  of  administration  upon  an  estate, 
it  has  power  to  revoke  its  appointment  of  the  administrator,  on  a  peti- 
tion asking  for  his  removal,  where  the  want  of  Jurisdiction  to  make 
such  appointment  appears  from  the  record. — Henkle  v.  Slate,  40  Or. 
349,  68  Pac.  399,  400.  So  the  court  has  power,  on  motion,  to  set  aside 
the  appointment  of  a  special  administratrix,  as  having  been  inadver- 
tently made.— Raine  v.  Lawlor,  1  Cal.  App.  483,  82  Pac.  688,  689.  And 
where  the  interests  of  the  estate  require  it,  the  probate  judge  has 
ample  power  to  remove  a  wasteful  administrator  or  executor  and  to 
revoke  hifl  powers.— In  re  Baldridge,  2  Aril.  299,  15  Pac.  141,  143. 

3.  Statutory  priority. — A  statute  which  provides  that  when  letters 
have  been  granted  "to  any  other  person  than  the  surviving  husband, 
or  wife,  child,  father,  mother,  brother,  or  sister,  of  the  intestate,"  any 
one  of  such  persons  may  obtain  the  revocation  of  the  letters  and  be 
entitled  to  the  administration,  evidently  deals  with  classes  of  persons 
who  are  given,  respectively,  statutory  priority  in  their  rights  to  let- 
ters of  administration.  It  does  not  allow  the  former  decree  to  be 
reviewed  or  assailed,  but  merely  permits  it  to  be  superseded  by  a 
person  of  another  and  superior  capacity.  It  refers  to  a  case  where 
letters  have  been  granted  to  one  not  claiming,  or  having  been  adjudi- 
cated, to  be  one  of  the  persons  mentioned  in  such  section,  as,  for 
instance,  where  the  public  administrator,  or  a  creditor,  or  some  other 
person  legally  competent,  but  not  enumerated  in  said  section,  has 
been  appointed.  It  does  embrace  a  case  where  the  one  appointed  had 
applied  as  one  of  the  persons  enumerated  in  the  said  section,  and  had 
been  adjudicated  by  the  court  to  be  the  surviving  husband  or  wife, 
or  one  of  the  other  persons  enumerated  therein. — Estate  of  Aldrich, 
147  dai.  343,  81  Pac.  1011,  1012.  In  California,  when  the  petition  for 
revocation  of  letters  is  based  upon  the  statutory  right  to  admin- 
ister, and  where  the  petitioner  is  not  Incompetent  by  reason  of  some 
statutory  disqualification,  section  1383  of  the  Code  of  Civil  Procedure 
of  that  state  applies,  and  the  court  has  no  discretion  to  deny  his  peti- 
tion. Section  1354  of  said  code,  giving  the  court  discretionary  power 
to  remove  or  to  retain  an  administrator  with  the  will  annexed,  in  the 
cases  therein  specified,  does  not  apply,  where  the  petition  for  the 
removal  of  the  administrator  with  the  will  annexed  is  based  upon  the 
right  to  administer  conferred  upon  the  petitioner  by  the  statute. — 
EsUte  of  Li  Po  Tal,  108  Cal.  484,  488,  41  Pac.  486,  39  Pac.  30.  Prior 
to  1880  there  was  no  provision,  if  letters  had  once  been  Issued,  for 
their  revocation  at  the  instance  of  a  nominee  of  the  relatives  named 
in  the  statute;  but  in  that  year  the  legislature  amended  the  statute 
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by  giving  to  the  nominee  of  these  relatives  the  right  to  obtain  admin- 
istration and  to  have  the  former  letters  revoked. — Estate  of  Shiels, 

120  Cal.  347,  349,  52  Pac.  808. 

* 

4.  Appointment  Is  valid  until  aet  aside. — The  appointment  of  a 
second  administrator  before  the  first  one  is  removed  is  voidable.  The 
original  appointment,  though  erroneous,  is  valid  until  set  aside  in 
some  appropriate  proceeding. — Estate  of  Griffith,  84  Cal.  107,  23  Pac. 
528,  24  Pac.  381 ;  Schroeder  v.  Superior  Court,  70  Cal.  343,  11  Pac.  651; 
Estate  of  Hamilton,  34  Cal.  464;  Haynes  v.  Meeks,  20  Cal.  288. 

REFERENCES. 

Validity  of  acts  done  by  an  executor  or  administrator  under  letters 
testamentary  or  of  administration  afterwards  revoked  or  held  invalid. 
—See  note  21  L.  R.  A.  146-157. 

5.  What  operates  as  a  revocation. — The  appointment  of  an  admin- 
istrator with  the  will  annexed  supersedes,  per  se,  all  former  adminis- 
trations of  the  estate. — M<:Cauley  v.  Harvey,  49  Cal.  497,  505;  but 
the  removal  of  an  administratrix  from  the  state  does  not  operate, 
ipso  facto,  as  a  revocation  of  the  letters. — ^Railway  Co.  v.  McWherter, 
59  Kan.  346,  sub  nom.  Missouri,  etc.,  Ry.  Co.  v.  McWherter,  53  Pac. 
135.  Where  a  testator  devised  and  bequeathed  specific  real  and  per- 
sonal property  to  B  and  appointed  her  sole  executrix  "as  respects 
this  property  only,"  and  subsequently  made  another  testamentary 
paper  "ratifying  and  confirming"  all  that  was  done  by  the  prior  instru- 
ment, and  devising  and  bequeathing  to  S  all  the  property,  real,  per- 
sonal, and  mixed,  of  which  he  died  possessed,  wherever  located  "ex- 
cept as  willed  and  bequeathed  as  aforesaid "  and  appointing  S  sole 
executrix  of  said  "last  will  and  testament,  except  as  aforesaid,"  it  was 
held  that  the  two  instruments  were  properly  admitted  to  probate  as 
the  last  will  and  testament  of  the  testator,  and  that  the  second  appoint- 
ment of  S  was  not  a  revocation  of  the  appointment  of  B  and  that  S 
was  not  entitled  to  appointment  as  sole  executrix. — Estate  of  L»utted» 
23  Haw.  11,  18. 

6.  Who  may  obtain. — The  only  parties  authorized  under  the  statute 
to  obtain  the  revocation  of  letters  are  the  wife,  child,  father,  mother, 
or  brother  of  the  intestate,  and  such  persons  are  authorized  to  have 
the  letters  revoked  only  by  presenting  a  petition  "praying  for  the 
revocation"  and  that  letters  of  administration  may  be  issued  to  him 
or  her,  or  to  the  nominee  of  relatives  who  have  the  right  to  letters  of 
administration. — ^Estate  of  Carr,  25  Cal.  585,  587;  Estate  of  Shlels, 
120  Cal.  347.  349,  52  Pac.  808;  Estate  of  Kirtlan,  16  Cal.  161,  165. 
It  is  to  be  borne  in  mind  that  a  stranger  is  legally  competent  to  act 
as  administrator,  though  others  are  entitled  to  priority;  but  when 
letters  have  been  granted  to  any  other  person  than  the  surviving 
husband  or  wife,  brother,  etc.,  any  one  of  them  may  obtain  the  revoca- 
tion of  the  letters  by  presenting  a  petition  to  the  probate  court — ^Estate 
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Of  Kirtlan,  16  Cal.  161,  166;  and  a  prior  right  to  letters  of  adminis- 
tration of  an  estate  may  be  asserted  at  any  time  against  one  who  has 
obtained  a  grant  of  letters  by  virtue  of  a  secondary  right.  The  asser- 
tion of  a  prior  right  to  letters  is  expressly  provided  for  in  the  stat- 
ute; and  if  the  right  be  established,  and  the  applicant  is  found  to  be 
competent,  the  letters  of  the  former  administrator  must  be  revoked, 
and  a  grant  of  letters  of  administration  made  to  the  applicant,  unless 
he  has  waived  his  right  and  consented  to  the  former  appointment. — 
Estate  of  Wooten,  56  Cal.  322,  327;  and  a  person  Is  "competent"  unless 
disqualified  under  the  statute. — Estate  of  Pacheco,  23  Cal.  476.  The 
policy  of  the  law  is  to  give  a  right  to  the  surviving  husband  or  wife, 
not  only  to  administer,  but  also  to  have  a  person  appointed  on  request. 
So  fully  does  the  law  carry  out  this  policy,  that,  if  letters  have  been 
granted  to  a  child,  father,  brother,  or  sister  of  the  intestate,  the  sur- 
viving husband  or  wife  may  assert  his  or  her  prior  right,  and  obtain 
letters  of  administration  and  have  the  prior  letters  revoked. — Estate 
of  Dow,  132  Cal.  309,  310,  64  Pac.  402.  If  letters  tesUmentary  have 
been  issued  to  an  executor  during  his  minority,  and  he  has  made  an 
application  to  have  them  revoked,  and  the  application  is  simply  denied, 
without  any  reason  being  assigned,  and  without  any  finding  of  fact, 
such  denial  does  not  imply  a  finding  of  incompetency,  and  does  not 
constitute  a  prior  adjudication  of  a  want  of  understanding  as  against 
a  subsequent  right  to  be  appointed,  provided  he  is  found  to  possess 
the  statutory  competency.— Estate  of  lA  Po  Tai,  108  Cal.  484,  489, 
41  Pac.  486,  39  Pac.  30.  Letters  of  administration,  issued  without 
authority,  may  be  set  aside  by  the  court  in  which  they  are  issued. 
upon  its  own  motion,  or  such  action  may  be  taken  at  the  instance  of 
any  one  interested  in  the  administration;  and  where  an  action  has 
been  brought  by  the  administrator  against  a  railroad  company  to 
recover  damages  for  an  injury  alleged  to  have  caused  the  death  of  the 
intestate,  the  company  has  sufllcient  interest  to  make  it  a  competent 
party  to  institute  proceedings  for  a  revocation  of  letters  of  adminis- 
tration.— Mallory  v.  Burlington,  etc.,  R.  R.  Co.,  53  Kan.  557,  36  Pac. 
1059.  A  relative,  who  applies  within  the  statutory  time,  is  entitled 
to  letters  of  administration  as  against  a  creditor.  If  the  relative  files 
his  petition  within  the  three  months  after  decedent's  death,  the  court 
errs  in  appointing  a  creditor  within  that  time,  because  the  relative 
has  the  superior  right  to  the  appointment  of  his  nominee,  but  such 
appointment  is  not  void  for  want  of  jurisdiction.  It  is  simply  erroneous, 
and  is  therefore  voidable.  Hence  the  letters  may  be  revoked  or  set 
aside  upon  an  application  to  the  proper  court  for  that  purpose,  made 
within  the  proper  time,  and  by  the  parties  entitled  to  priority  in  the 
issuance  of  such  letters. — In  re  Owen's  Estate,  32  Utah  469,  91  Pac.  283, 
285.  So  far  as  the  appointment  of  a  creditor  as  administrator  of  the 
estate  is  concerned,  an  ex  parte  application  for  the  appointment,  con- 
taining an  allegation  that  the  petitioner  is  the  principal  creditor  of 
the  estate,  would  perhaps  be  sufficient  to  give  the  court  jurisdiction 
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to  make  the  appointment;  but,  when  the  regularity  of  an  appointment 
already  made  is  attacked  and  sought  to  be  revoked,  because  issued 
to  the  wrong  member  of  a  class  entitled  to  administer,  the  petitioner 
must  affirmatively  show,  in  an  issuable  form,  facts  which,  if  true,  give 
him  preference  under  the  law. — Cusick  v.  Hammer,  26  Or.  472,  36 
Pac.  525,  526.  Where  a  person,  not  of  kin  to  the  decedent,  has  been 
apifolnted  administrator  on  his  own  application,  within  the  statutory 
thirty  days,  no  kin  appearing  at  the  time  and  consenting,  a  person 
showing  a  right  in  himself  to  administer  may  have  the  appointment 
revoked;  but  this  showing  must  be  made. — Pranciscovich  v.  Walton, 
77  Or.  36,  150  Pac.  261.  Denial  of  the  petition  of  a  widow  for  the 
revocation  of  letters  of  administration  upon  the  estate  of  her  husband 
theretofore  issued  to  her  stepson  at  her  request,  is  error,  where  the 
waiver  of  her  right  to  administer  it  herself  had  not  been  fairly  pro- 
cured or  freely  given. — In  re  Blackburn's  Estate,  48  Mont  179,  137 
Pac.  381.  If  a  widow  renounces  her  right  to  administer  her  late  hus- 
band's estate,  in  favor  of* her  stepson,  believing  him  friendly  to  her 
and  not  hostile  to  her  claims,  but  he  subsequently  exhibits  an  attitude 
so  generally  hostile  to  the  widow  as  to  warrant  the  inference  that  he 
had  held  it  before  his  appointment,  and  had  carefully  screened  it  from 
her  until  his  position  should  be  assured.  It  can  not  be  said  that  her 
waiver  was  fairly  procured  and  freely  given;  it  is,  therefore,  error  to 
deny  her  petition  for  the  revocation  of  the  stepson's  letters. — In  re 
Blackburn's  Estate,  48  Mont  179, 194,  137  Pac.  381. 

7.  Who  can  not  obtain. — While  a  surviving  husband  or  wife,  etc., 
has  a  right  to  assert  a  prior  right  to  letters  of  administration,  and 
to  have  letters  revoked  by  presenting  a  petition,  etc.,  this  right  does 
not  give  to  the  nominee  of  the  husband  or  wife,  in  the  -instances 
named  in  the  statute,  a  right  to  have  the  letters  revoked  and  to  ob- 
tain letters  for  himself.  In  such  a  case  the  appointment  of  a  nomi- 
nee of  the  person  entitled  to  administration  is  in  the  discretion  of 
the  court.  The  right  to  have  letters  issued  to  the  nominee  is  the 
right  of  the  surviving  husband  or  wife,  and  not  of  the  nominee. — 
Estate  of  Shiels,  120  Gal.  347,  349,  52  Pac.  808;  EsUte  of  Carr, 
25  Cal.  585.  The  power  to  procure  a  revocation  of  letters,  and  the 
appointment  of  a  nominee  after  letters  have  been  issued  to  one  not 
in  the  first  five  classes  enumerated  in  section  1365  of  the  Code  of 
Civil  Procedure  of  California,  is  accorded  to  the  members  of  those 
five  classes  and  to  their  nominees  by  section  1883  of  the  same  code. 
But  it  must  be  observed  that  the  members  of  class  seven,  to  which 
nephews  and  nieces  belong,  are  not  empowered  to  nominate  under  said 
section  1365,  nor  to  secure  a  revocation  of  letters  under  section  1383 
of  that  code.  Their  rights  are  wholly  embraced  within  section  1379 
of  such  code,  and,  under  the  last-named  section,  the  nephews  and 
nieces  of  the  decedent  do  not  have  the  absolute  right  of  nomination 
and  revocation  of  letters,  but  the  appointment  rests  in  the  discretion 
of  the  court— Estate  of  Healy,  122  Cal.  162,  164,  54  Pac.  736,  66  Pac. 
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175,  176.  The  statute  does  not  authorise  an  application  by  the  public 
ailmlnlstrator  of  one  county  for  the  revocation  of  letters  issued  to  the 
public  administrator  of  another  county. — Estate  of  Griffith,  84  Cal. 
107,  110,  23  Pac.  528,  24  Pac.  381.  One  who  has  no  interest  in  the 
estate  of  a  deceased  person,  which  the  widow  is  entitled  to  have  set 
apart  to  her,  is  not  entitled  to  file  a  petition  to  revoke  letters  of 
administration  granted  to  the  widow. — ^Estate  of  Atwood,  127  Cal.  427, 
429,  59  Pac.  770.  After  an  administrator  has  been  in  the  performance 
of  the  duties  of  the  office  for  more  than  sixteen  months,  no  question 
having  been  raised,  meantime,  as  to  his  appointment,  and  no  complaints 
or  criticisms  have  been  made  as  to  his  acts,  it  is  not  error  for  the 
court  to  refuse  to  entertain  a  petition  to  revoke,  although  filed  by  a 
person  who,  under  the  statute,  would  have  been  entitled  to  adminis- 
ter in  the  first  place. — ^In  re  Infelise's  Estate,  51  Mont  18,  149  Pac.  365; 
Melzner  v.  Trucano,  51  Mont  18,  149  Pac.  365.  Primarily  the  right 
to  letters  of  adminis.tration  is  vested  in  the  widow  or  her  fit  and  com- 
petent nominee.  But  where  a  widow  waives  such  right  in  favor  of 
her  nominee  such  waiver  is  final  and  estops  her  from  afterwards 
claiming  to  have  the  letters  revoked  and  herself  appointed  unless  her 
renunciation  was  obtained  by  fraud  or  misrepresentation. — In  re 
Blackburn's  Estate,  48  Mont.  179,  137  Pac.  381.  A  petition  for  the 
revocation  of  the  probate  of  an  alleged  invalid  holographic  will  of  a 
resident  of  the  state  of  California  and  the  admission  to  probate  of 
a  copy  of  an  earlier  will  admitted  to  probate  in  a  foreign  Jurisdiction 
is  properly  denied  where  the  application  is  made  by  the  assignee 
of  a  legatee  under  the  latter  will  and  no  showing  made  by  him  of  the 
execution  of  such  will  other  than  by  a  copy  of  the  decree  of  the  foreign 
court  admitting  it  to  probate.— Estate  of  ZolUkofer,  167  Cal.  196,  138 
Pac.  995. 

8.  Letters  may  be  revoked  when. — ^Where  a  creditor  of  the  estate 
of  the  deceased  entered  into  an  agreement  with  the  son-in-law  of 
a  sister  of  the  deceased,  whereby  he  agreed  with  the  heirs  to  wait  for 
the  payment  of  his  claim  for  a  few  weeks,  at  the  expiration  of  which 
time  they  were  to  pay  his  bill,  this  constituted  a  waiver  of  his  right 
to  administer  upon  the  estate,  at  least  for  a  time;  and  his  conduct 
in  violating  this  agreement  and  obtaining  his  own  appointment  as 
administrator  while  the  son-in-law  and  next  of  kin  were  attending 
the  funeral  of  the  deceased,  in  a  distant  state,  should  not  be  coun- 
tenanced by  the  court;  and  where  the  son-in-law  files  a  petition  ask- 
ing for  the  revocation  of  the  letters  issued  to  such  creditor,  and  that 
he  be  appointed  administrator  in  his  stead,  the  letters  are  properly 
revoked,  and  the  court  will  not  review  the  discretion  of  the  trial 
court  in  appointing  the  successor  of  the  administrator. — In  re  Farn- 
ham's  Estate,  41  Wash.  570,  84  Pac.  602,  603.  It  is  also  proper,  on 
the  application  of  one  interested  in  the  estate,  to  revoke  letters  testa- 
mentary or  of  administration,  where  the  executor  or  administrator 
has  become  wasteful.— In  re  Baldridge,  2  Ariz.  299,  15  Pac.  141,  143. 
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That  the  estate  la  of  insignificant  value  Is  no  ground  for  dispensing 
with  the  statutory  requirement  of  a  bond  on  issuing  letters  of  admin- 
istratlixi  in  Nevada  and  letters  so  issued  are  void  and  should  be 
revoked. — ^In  re  Bailey's  Estate,  31  Nev.  377,  103  Pac.  234.  Court 
could  .revoke  letters  for  failure  of  administrator  to  obey  order  re- 
quiring him  to  give  additional  bond. — In  re  McPhee's  Estate,  10  Cal. 
App.  162,  101  Pac.  630.  If  a  resident  of  another  state  having  personal 
property  in  California,  dies  testate  in  such  other  state  naming  his 
wife  as  executrix,  without  bonds,  and  the  testator's  sister,  residing  in 
California  is,  seventy-seven  days  thereafter,  granted,  in  California, 
letters  of  administration  with  the  will  annexed,  the  widow  of  the 
testator  may  go  Into  a  California  court  and  ask  that  these  letters 
be  revoked  and  that  letters  testamentary  be  granted  to  herself;  and 
the  court  will  not,  by  complying,  abuse  its  discretion. — Estate  of  Ran- 
dall, 177  Cal.  363,  170  Pac.  835. 

REFERENCES. 

Revocation  of  letters  of  administration  upon  discovery  of  will. — 
See  note  49  L.  R.  A.  (N.  S.)  894. 

9.  Burden  of  proof. — Upon  the  contest  of  a  petition  to  revoke  let- 
ters of  administration  and  to  issue  letters  to  the  petitioner,  the  onus 
proband!  is  on  the  contestant  to  show  that  the  petitioner  is  incom- 
petent to  act  as  administrator.  He  must  allege  and  prove  facts 
showing  that  the  petitioner  ja  incompetent  to  act,  although  such 
petitioner  is  of  age,  and  is  a  resident  of  the  state,  and  qualified  as 
an  heir  of  the  decedent  In  the  absence  of  any  allegations  of  incom- 
petency in  the  answer,  a  finding  that  the  petitioner  is  not  competent 
to  act  is  outside  of  the  issues,  and  unwarranted  under  the  pleadings. — 
Estate  of  Gtordon,  142  Cal.  126,  133,  76  Pac.  672. 

10.  Letters  not  to  be  revoked  when. — ^A  court  can  not  revoke  letters 
of  administration,  simply  upon  the  ground  that  there  was  no  occasion 
for  administration  upon  the  estate.  Hence,  where  it  appeared  that 
decedent  died  intestate,  without  any  debts,  and  leaving  no  property 
except  a  certain  described  piece  'of  real  estate,  that  after  the  death 
of  said  intestate,  and  before  the  grant  of  letters  of  administration, 
the  heirs  conveyed  all  their  right,  title,  and  Interest  in  the  property 
to  the  petitioner  for  the  revocation  of  letters  of  administration,  and 
the  court  concluded  as  a  matter  of  law  that  there  was  no  occasion  for 
letters  of  administration  upon  the  estate,  and  made  an  omnibus  order 
vacating  and  setting  aside  its  order  appointing  the  administrator,  re- 
voking his  letters,  setting  aside  his  order  of  sale  of  real  estate,  and, 
generally,  all  other  orders  and  proceedings  in  the  estate,  and  directing 
that  the  administration  upon  the  said  estate  cease  and  determine,  and 
awarding  costs  of  the  proceeding  against  the  administrator,  such  order 
will  be  reversed  upon  appeal.  Whatever  the  law  may  be  in  other 
jurisdictions,  there  is  nothing  in  our  probate  law,  which,  either  ex- 
pressly or  by  implication,  exempts  the  property  of  such  estate  from 
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the  requirement  of  the  administration.— Estate  of  Strong,  119  Cal.  663, 
665,  51  Pac.  1078.  If  one  who  Is  entitled  to  letters  of  adminis- 
tration upon  an  estate  waives  his  right,  or  refuses  to  make  appli- 
cation therefor,  and  the  court  appoints  another,  hut  the  one  entitled 
afterwards  makes  application  for  letters,  it  is  not  error  to  refuse 
to  revoke  the  letters  already  granted  and  to  refuse  to  appoint  the 
applicant — Estate  of  Keane,  56  Cal.  407,  410.  Although  the  provisions 
of  section  1511  of  the  Code  of  Civil  Procedure  of  California,  taken 
literally  lend  support  to  the  decision  of  the  trial  court  that  it  is  man- 
datory upon  it  to  revoke  the  letters  testamentary  of  an  executor  for 
failure  to  publish  notice  to  creditors  within  two  months,  regardless 
of  excuse,  the  more  reasonable  view  is  that  the  legislature  intended 
to  vest  the  trial  judge  with  a  wise  discretion  in  the  revocation  of 
letters  if  it  appears  that  the  failure  to  publish  notice  is  satisfactorily 
excused. — Estate  of  Chadboume,  15  Cal.  App.  363,  114  Pac.  1012. 

11.  Appeal. — The  following  are  appealable  orders:  A  denial  of  a 
petition  to  set  aside  the  appointment  of  an  administrator. — ^In  re 
Tasanen's  Estate,  25  Utah  396,  71  Pac.  984,  985;  In  re  Sutton's  Estate, 
31  Wash.  320,  71  Pac.  1012;  Estate  of  Gordon,  142  Cal.  125,  127,  75 
Pac.  672;  an  order  vacating  the  appointment  of  an  administrator. — 
Estate  of  Bouyssou,  1  Cal.  App.  657,  82  Pac.  1066.  On  appeal  from  an 
order  vacating  an  order  appointing  an  administrator,  the  action  of 
the  court  in  vacating  its  former  decision  in  the  same  cause  will  be 
presumed  to  have  been  legally  performed,  and  to  be  correct,  in  the 
absence  from  the  record  of  any  showing  of  error. — In  re  Bouyssou's 
Estate,  3  Cal.  App.  39,  84  Pac.  460.  On- appeal  from  an  order  denying 
a  petition  for  the  revocation  of  letters  of  administration,  the  evidence 
ma^  be  reviewed,  where  the  appeal  was  taken  within  sixty  days  after 
the  entry  of  the  order. — Estate  of  Gordon,  142  Cal.  125,  134,  75  Pac. 
672.  Where  the  statute  provides  for  an  appeal  from  the  order  of  revo- 
cation of  the  letters  of  an  administrator  or  executor,  it  keeps  alive,  ad 
interim,  the  character  of  the  executor  for  the  purposes  of  the  appeal. 
But  in  all  other  respects  the  powers  and  functions  of  the  former 
executor  are  suspended  when  the  power  of  revocation  is  entered. — 
Estate  of  Crozier,  65  Cal.  332,  4  Pac.  109,  110;  EsUte  of  More,  86  Cal. 
72,  24  Pac.  846.  Where  a  will  has  been  proved  and  the  executors  have 
been  removed  for  failure  to  publish  notice  to  creditors  within  the 
required  time,  pending  an  appeal  from  the  order  removing  them  they 
are  suspended  from  office  until  the  final  determination  of  the  appeal. — 
Estate  of  Chadbourne,  14  Cal.  App.  481,  112  Pac.  472.  If  a  court  orders 
letters  testamentary  to  be  revoked,  because  executors,  instead  of 
obeying,  appeal  from  an  order  either  to  make  a  sale  mentioned  or  to 
show  cause  why  their  letters  should  not  be  revoked,  the  appeal  sus- 
pends the  revoking  order.^Estate  of  Loyd,  175  Cal.  699,  167  Pac.  157. 
Evidence  that  a  woman  nominated  as  executrix  of  a  will  was  not 
only  immoral  but  promiscuous,  prone  to  disorderly  conduct,  once  the 
consort  of  a  man  who  in  spite  of  difference  in  race  lived  with  her 
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at  a  saloon  in  the  lower  part  of  the  city,  and  who  had  heen  arrested 
several  times  for  vagrancy,  and  was  living  at  the  time  of  applying 
for  letters  testamentary  in  meretricious  relations  with  a  man  not  her 
husband,  is  sufficient  to  Justify  a  finding  of  her  want  of  integrity,  and 
an  order  refusing  her  letters  testamentary  on  that  account  will  not  be 
interfered  with  on  appeal.— Estate  of  Munroe,  161  GaL  10,  Ann.  Cas. 
1913B,  1161,  118  Pac.  242. 
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CHAPTER  VL 

OATHS  AND  BONDS  OP  EXECUTORS  AND  ADMINISTRATORS. 

8  275.  Administrator  or  executor  to  take  oath.    Letters  and  bond  to 
be  recorded. 

276.  Bond  of  administrators.    Form  and  requirements  of.    Penalty. 

277.  Form.    Bond  given  upon  qualifying. 

278.  Form.    Acknowledgment,  by  corporation,  of  execution  of  bond. 

279.  Form.    Bond  with  numerous  sureties. 

280.  Form.    Bond  with  corporation  as  surety. 

281.  Additional  bond,  when  required. 

282.  Form.    Additional  bond  to  be  given  on  sale  of  real  estate. 

283.  Conditions  of  bonds. 

284.  Separate  bonds  when  more  than  one  administrator. 

285.  Several  recoveries  may  be  had  on  same  bond. 

286.  Bonds,  and  justification  of  sureties  on.    Must  be  approved. 

287.  Form.    Justification  of  sureties. 

288.  Form.    Justification  of  sureties  on  additional  bond. 

289.  Form.    Examination  of  surety. 

290.  Form.    Affidavit  that  bond  is  insufficient 

291.  Citation  and  requirements  of  judge  on  deficient  bonds.    Addi- 
tional security. 

292.  Right  ceases,  when  sufficient  security  not  given. 

293.  When  bond  may  be  dispensed  with.    Order  that  executor  file  a 
bond,  though  will  requires  none. 

294.  Petition  showing  falling  sureties.    Further  bonds. 
296.    Form.    Petition  for  further  security  in  case  of  failing  sureties. 

296.  Form.    Order  for  citation  to  administrator  or  executor  when 
sureties  are  insufficient. 

297.  Citation  to  executor,  etc.,  to  show  cause  against  such  applica- 
tion. 

298.  Form.    Citation  to  representative  when  sureties  are  insufficient 

299.  Form.    Order  that  further  security  be  given. 

300.  Hearing.    Further  security  may  be  ordered  when. 

301.  Neglecting  to  obey  order. 

302.  Form.    Order  revoking  letters  on  failure  to  give  further  security. 

303.  Suspending  powers  of  executor,  etc. 

304.  Further  security  on  court's  own  motion. 

305.  Release  of  surety. 

306.  Form.    Petition  of  surety  to  be  released. 

307.  Form.    Order  for  citation,  on  petition  of  surety  to  be  released. 

308.  Form.    Citation  to  administrator  to  give  further  security,  where 
surety  seeks  to  be  released. 

Probate  Law— 41 
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§  309.  Non-liability  of  new  sureties. 

S  310.  Form.    Order  that  surety  be  released. 

§  311.  Neglect  to  give  new  sureties  forfeits  letters. 

§  312.  Form.    Order  revoking  letters  on  failure  to  give  new  sureties. 

S  313.  Applications  to  be  determined  at  any  time. 

fi  314.  Liability  on  bond. 

BONDS  OP  BDCECUTORS  AND  ADMINISTRATORS,  AND  LIABILJTT 

THEREON. 
1.  Administration  bonds.  (8)  Joint  liability.   Subrogation. 

(1)  In  eeneral.  Contribution.   Reimburse- 

ment. 


(2)  May  be  required  when.    Ef- 
fect of  failure  to  give. 


(9)  Release.  Termination  of  lia- 
bility. Discharge.  In  gen- 

(3)  Validity.  era!. 

(4)  Joint     and     several     bond.  (10)  What  does  not  release  sure- 

Effect  of.  ties. 

(B)  Additional    bond.      Further  3-  Action  on  bonds, 

security.  <1>  1°  general. 

•   ^.  w.,**            ^    ,  »  4.     *i^    w^^^.  (2)  Successive  administrations. 

2.  LlabUlty  on  admlnlstraUon  bonds.  ^^^^^^    ^^^^^    ^^^^^^^ 

(1)  In  general.  of  defaulting  adralnlstra- 

(2)  Sureties'    liability   attaches  tors  and  deceased  admin- 

when.  Istrators  or  co-executors. 

(5)  Conclusiveness    upon   sure-  <8>  "Le&ve  to  sue. 

ties  of  accounting,  dlstrl-  <*>  Restriction    upon    action 

bution,  and  judgment  a«alnst  sureties. 


(4)  Breach  of  bond. 


(6)  Parties. 

(6)  Pleadings. 

(5)  Sureties  are  liable  for  what.  (7)  Defense.   What  is  and  what 

(6)  Ldabillty     of    sureties     for  is  not. 

personal  debts  of  execu-  (8)  Evidence, 

tor  or  administrator.  (9)  Judgment. 

(7)  Sureties  are  not  liable  for  (10)  lamitations  of  actions. 

what.  (11)  AppeaL 

§275.  Administrator  or  executor  to  take  oath.  Letters  and 
bond  to  be  recorded. 
Before  letters  testamentary  or  of  administration  are 
issued  to  the  executor  or  administrator,  he  must  take  and 
subscribe  an  oath  before  some  oflScer  authorized  to  ad- 
minister oaths,  that  he  will  perform,  according  to  law, 
the  duties  of  executor  or  administrator,  which  oath  must 
be  attached  to  the  letters.  All  letters  testamentary  and 
of  administration  issued  to,  and  all  bonds  executed  by 
executors  or  administrators,  with  the  affidavits  and  cer- 
tificates thereon,  must  be  forthwith  recorded  by  the  clerk 
of  the  court  having  jurisdiction  of  the  estates,  in  books 
to  be  kept  by  him  in  his  office  for  that  purpose. — Kerr's 
Cyc.  Code  Civ.  Proc,  §  1387. 
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ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Arizona* — Reyised  Statutes  of  ldl3»  paragraph  806. 
Colorado— Mills's  Statutes  of  1912,  sections  7922,  8052. 
Idaho* — Compiled  Statutes  of  1919,  section  7506. 
Montana* — Revised  Codes  of  1907,  section  7451. 
Nevada — ^Revised  Laws  of  1912,  section  5910. 
New  Mexico— Statutes  of  1916,  sections  2230,  2281,  2283. 
North  Dakota— Compiled  Laws  of  1913,  sections  8683,  8684.  ' 
Oklahoma* — ^Revised  Laws  of  1910,  section  6262. 
South  Dakota* — Compiled  Laws  of  1913,  section  5724. 
Utah* — Compiled  Laws  of  1907,  section  3826. 
Washington — Laws  of  1917,  chapter  156,  page  659,  section  66. 
Wyoming— Compiled  Statutes  of  1910,  sections  5527,  5529. 

§276.    Bond  of  administrators.    Form  and  requirements  of. 
Penalty. 

Every  person  to  whom  letters  testamentary  or  of  ad- 
ministration are  directed  to  issue,  must,  before  receiving 
them,  execute  a  bond  to  the  state  of  California,  with  two 
or  more  suflScient  sureties,  to  be  approved  by  the  superior 
court,  or  a  judge  thereof.  In  form,  the  bond  must  be 
joint  and  several,  and  the  penalty  must  not  be  less  than 
twice  the  value  of  the  personal  property,  and  twice  the 
probable  value  of  the  annual  rents,  profits,  and  issues  of 
real  property  belonging  to  the  estate,  which  values  must 
be  ascertained  by  the  superior  court,  or  a  judge  thereof, 
by  examining  on  oath  the  party  applying,  and  any  other 
persons. — Kerr^s  Cyc.  Code  Civ.  Proc,  %  1388. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Alaska— Compiled  Laws  of  1913,  section  1609. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  807. 
Colorado — Laws  of  1916,  chapter  173,  page  491,  amending  MiUs's 

Statutes  of  1912,  section  7923. 
Idaho— Compiled  Statutes  of  1919,  section  7507. 
Kansas— General  Statutes  of  1915,  sections  4487,  4493,  4497,  4691. 
Montana*— Revised  Codes  of  1907,  section  7452. 
Nevada — ^Revised  Laws  of  1912,  section  5911. 
New  Mexico — Statutes  of  1915,  section  2231. 
North  Dakota— Compiled  Laws  of  1913,  section  868S, 
Oklahonia* — ^Revised  Laws  of  1910,  section  6264. 


644  PROBATE  LAW  AND  PRACTIGIB. 

Oregon — Lord's  Oregon  Law,  section  1153;  as  amended  bj  Laws  of 

1917,  chapter  80,  page  38. 
South  Dakota — Compiled  Laws  of  1913,  section  5726;  as  amended  by 

Laws  of  1916-17,  chapter  184,  page  242. 
Utah— Compiled  Laws  of  1907,  section  3827. 
Washington—Laws  of  1917,  chapter  156,  page  659,  section  67. 
Wyoming — Compiled  Statutes  of  1910,  section  5528. 


§  277.  *  Form.  Bond  given  npon 

[Title  of  court] 

{No. ^.1   Dept.No. . 
[TiUeofform.] 

Know  all  men  by  these  presents.  That  we, as  prin- 
cipal, and and as  sureties,  are  held  and  firmly 

bound  to  the  state  of in  the  sum  of. dollars 

($ ),  lawful  money  of  the  United  States  of  America, 

to  be  paid  to  the  said  state  of ,  for  which  payment 

well  and  truly  to  be  made  we  bind  ourselves,  our  and 
each  of  our  heirs,  executors,  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

The  condition  of  the  above  obligation  is  such,  that 

whereas,  by  an  order  made  on  the day  of ,  19 — ^ 

by  the court  of  the  county  ^  of ,  state  of , 

the  above-bounden was  appointed  administrator  •  of 

the  estate  of ,  deceased,  and  letters  of  administra- 
tion *  were  directed  to  be  issued  to  him  upon  his  execut- 
ing a  bond  according  to  law  in  said  sum  of dollars 

($ — ). 

Now,  therefore,  if  the  said ,  as  such  administra- 
tor,^ shall  faithfully  execute  the  duties  of  his  trust  ac- 
cording to  law,  then  this  obligation  is  to  be  void ;  other- 
wise to  remain  in  full  force  and  effect. 

Dated,  signed,  and  sealed  with  our  seals  this day 

of ,  19— .•  [Seal] 

[Seal] 

[Seal] 

Explanatory  notes. — i  Give  file  number,  s  Or,  city  and  county.  3  Or, 
executor.  4  Or,  letters  testamentary.  sOr,  executor.  sTliia  bond 
must  be  recorded:     See  S  275«  ante. 
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§278.    Form.  Acknowledgment,  by  corporation,  of  execution 
of  bond. 

[Title  of  court] 

— .1   DeptNo. , 


[Title  of  estate.] 

State  of 


(No. 


[Title  of  form.] 

County  »  of' ,  /  ®®- 

On  this day  of ,  one  thousand  nine  hundred 

and J  before  me, ,  a  notary  public  in  and  for  the 

county*  of  — — ,  state  of  ,  residing  therein,  duly 

commissioned   and   sworn,   personally   appeared   , 

known  to  me  *  to  be  the  president,  and ,  known  to 

me  *  to  be  the  secretary,  of  the ,  the  corporation  de- 
scribed in  and  that  executed  the  above  bond,  and  acknowl- 
edged to  me  that  such  corporation  executed  the  same. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal,  at  my  office  in  the  said  county  ®  of 

,  the  day  and  year  in  this  certificate  first  above 

written. 

f  Notary  Public  in  and  for  the  County  ^  of , 


State  of 


Explanatory^  notea. — i  Give  file  number.    2,  z  Or,  City  and  County. 

4, 6  Or,  proved  to  me  by  tbe  testimony  of ,  a  competent  witness  on 

the  question  of  identity,    e,  7  Or,  city  and  county. 

§  279.    Form.  Bond  with  nnmeroiu  sureties. 

[Title  of  court] 

[Title  of  estate!  P""- '^   Dept.No. . 

L 1  me  oi  esiaie.  J  |  ^.^^^^  ^^  ^^^^^ 

Know  all  men  by  these  presents.  That  I, ,  as  prin- 
cipal, am  held  and  firmly  bound  unto  the  state  of 

in  the  sum  of  one  hundred  thousand  dollars  ($100,000), 
lawful  money  of  the  United  States  of  America,  to  be  paid 

to  the  said  state  of ,  for  which  payment  well  and 

truly  to  be  made  I  bind  myself,  and  each  of  my  heirs, 
executors,  and  administrators,  firmly  by  these  presents ; 

And  that  we, , , , ,  and ,  as  sure- 
ties, are  severally  held  and  fiirmly  bound,  and  jointly 
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with  the  said ,  are  held  and  firmly  bounds  unto  the 

said  state  of ^  in  the  following  sums,  respectively,  to 

wit :  the  said in  the  sum  of  twenty  thousand  dollars 

($20,000),  the  said in  the  sum  of  twenty  thousand  dol- 
lars ($20,000),  the  said in  the  sum  of  twenty  thou- 
sand dollars  ($20,000),  the  said in  the  sum  of  twenty 

thousand  dollars  ($20,000),  and  the  said in  the  sum 

of  twenty  thousand  dollars  ($20,000),  lawful  money  of  the 
United  States  of  America,  to  be  paid  to  the  said  state  of 

,  for  the  payment  of  which  sums  well  and  truly  to  be 

made  we  and  each  of  us,  respectively,  bind  ourselves,  and 
each  of  our  heirs,  executors,  and  administrators,  jointly 
and  severally,  as  aforesaid,  firmly  by  these  presents. 

The  condition  of  the  above  obligation  is  such,  that, 

whereas,  by  an  order  of  the *  of  the  county  ^  of , 

state  of ,  duly  made  and  entered  on  the day  of 

y  the  above-bounden ,  in  the  matter  of  the  estate 

of ,  deceased,  was  appointed  administrator  *  of  the 

estate  of  the  said ,  deceased,  and  letters  of  adminis- 
tration** were  directed  to  be  issued  to  him  upon  his 
executing  a  bond  according  to  law,  in  the  said  sum  of  one 
hundred  thousand  dollars  ($100,000), —  ' 

Now,  therefore,  if  the  said ,  as  such  administrator,* 

shall  faithfully  execute  the  duties  of  his  trust  according 
to  law,  then  this  obligation  is  to  be  void ;  otherwise  to  re- 
main in  full  force  and  effect. 

Dated,  signed,  and  sealed  with  our  seals  this day 

of ,  19—.  [Seal] 


[Seal] 
[Seal] 
[Seal] 
[Seal] 
[Seal] 


Explanatory  notes. — i  Give  file  number.    2  Title  of  court.    8  Or,  city 

and  county.     ^  Or,  executor  of  the  last  will  and  testament  of  , 

deceased,    b  Or,  letters  testamentary,    d  Or,  executor.    This  bond  must 
be  recorded:    See  S  275,  ante. 
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§  280.    Form.  Bond  with  corporatiion  as  surety. 

[Title  of  court] 

(No. ^.1   Dept.  No. i 

[Title  of  estate.]  J  ^Title  of  form.] 

Bjiow  all  men  by  these  presents,  That  we, as  prin- 
cipal, and as  surety,  are  held  and  firmly  bound  to 

the  state  of in  the  sum  of  — -—  dollars,  lawful  money 

of  the  United  States  of  America,  to  be  paid  to  the  said 

state  of ,  for  which  payment  well  and  truly  to  be 

made  we  bind  ourselves,  our  and  each  of  our  heirs,  execu- 
tors, and  successors,  jointly  and  severally,  firmly  by  these 
presents. 

The  condition  of  the  above  obligation  is  such,  that, 

whereas,  by  an  order  made  on  the day  of ^  19 — , 

by  the ^  court  of  the  county '  of  -tt—  state  of , 

the  above-bounden was  appointed  administrator  *  of 

the  estate  of ^  deceased,  and  letters  of  administra- 
tion ^  were  directed  to  be  issued  to  him  upon  his  execut- 
ing a  bond  according  to  law  in  the  sum  above  named,  — 

Now,  therefore,  if  the  said ,  as  such  administrator,' 

shall  faithfully  execute  the  duties  of  his  trust  according 
to  law,  then  this  obligation  shall  be  void;  otherwise  to 
remain  in  full  force  and  effect. 

In  witness  whereof,  The  seal  and  signature  of  the  said 
principal  is  hereto  affixed,  and  the  corporate  seal  and 
name  of  the  said  surety  is  hereto  aflSxed  and  attested  by 

its  duly  authorized  officers,  at  ,  county''  of  , 

state  of f  this day  of ,  19 — .    [Seal] 


[Corporate  seal]  By ,  President 

,  Secretary. 

Explanatory  notes. — i  Oiye  file  number.  3  Title  of  court  s  Or,  city 
and  county.  4  Or,  executor,  s  Or,  letters  testamentary.  « Or,  exec- 
utor. 7  Or,  city  and  county.  Corporations  as  sureties.  See  Kerr's 
Gal.  Cyc.  Code  Civ.  Proc.,  S  1056.  Form  of  acknowledgment  by  corpo- 
ration.    See  Kerr's  Gal.  Cyc  GIv.  Code,  S  1190. 
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§281.    Additional  bond,  when  required. 

The  superior  court,  or  a  judge  thereof,  must  require 
an  additional  bond  whenever  the  sale  of  any  real  estate 
belonging  to  an  estate  is  ordered ;  but  no  such  additional 
bond  must  be  required  when  it  satisfactorily  appears  to 
the  court  that  the  penalty  of  the  bond  given  before  re- 
ceiving letters,  or  of  any  bond  given  in  place  thereof,  is 
equal  to  twice  the  value  of  the  personal  property  re- 
maining in  or  that  will  come  into  the  possession  of  the 
executor  or  administrator,  including  the  annual  rents, 
profits,  and  issues  of  real  estate,  and  twice  the  probable 
amount  to  be  realized  on  the  sale  of  the  real  estate 
ordered  to  be  sold. — Kerr's  Gyc.  Code  Civ.  Proc,  ^  1389. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  IdentltF. 
Arizona* — ^Revised  Statutes  of  1913,  parasrraph  808. 
Colorado— MillB'B  Statutes  of  1912,  Bectiona  7923,  7977;  and  Laws  of 

1916,  chapter  173,  page  491,  amending  said  sectlcm  7923. 
Idaho* — Compiled  Statutes  of  1919,.section  7508. 
Kansas— General  Statutes  of  1915,  section  4606. 
Montana* — ^Revised  Codes  of  1907,  section  7463. 
Nevada — ^Revised  Laws  of  1912,  section  5911. 
New  Mexico — Statutes  of  1916,  section  2233. 
North  Dakota — Compiled  Laws  of  1913,  section  8686. 
Oklahoma* — ^Revised  Laws  of  1910,  section  6265. 
South  Dakota — Compiled  Laws  of  1913,  section  6727;  aa  amended  by 

Laws  of  1916-17,  chapter  184,  page  242. 
Utah*— <:U>mpiled  Laws  of  1907,  section  3828. 
Washington— Laws  of  1917,  chapter  156,  page  660,  section  70. 
Wyoming* — Compiled  Statutes  of  1910,  section  5530. 

§282.    Tonn.   Additional  bond  to  be  given  on  BSle  of  real 
eatate. 

[Title  of  court] 

■        ,  ,   ,  (No. ,    DeptNo.— . 

[Title  of  estate.]  ]  [TiUe  of  form.] 

Bjiow  all  men  by  these  presents,  That  we, as  prin- 
cipal, and and  — —  as  sureties,  are  held  and  firmly 

bound  to  the  state  of in  the  sum  of dollars 

($ ),  lawful  money  of  the  United  States  of  America, 

to  be  paid  to  the  said  state  of ^  for  which  payment 
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well  and  truly  to  be  made  we  bind  ourselves,  our  and  each 
of  our  heirs,  executors,  and  administrators,  jointly  and 
severally,  firmly  by  these  presents. 

The  condition  of  the  above  obligation  is  such,  that, 

whereas  an  order  was  made  on  the day  of ^  19 — , 

by  the ^  court  of  the  county  ^  of ,  state  of  — —j 

authorizing  the  above-named  principal  as  administrator  » 

of  the  estate  of ,  deceased,  to  sell  certain  real  estate 

belonging  to  the  estate  of  said  deceased,  and  requiring 

that  an  additional  bond  be  executed  by  said in  the 

sum  above  named,  — 

Now,  therefore,  if  the  said ,  as  such  administra- 
tor,^ shall  faithfully  execute  the  duties  of  his  trust  ac- 
cording to  law,  then  this  obligation  to  be  void ;  otherwise 
to  remain  in  full  force  and  effect. 

Dated,  signed,  and  sealed  with  our  seals  this day 

of ,19—.  [Seal] 

[Seal] 

[Seal] 

Explanatory  notaa. — i  Title  of  court  s  Or,  dty  and  oounty.  s,  4  Or, 
executor.    This  bond  must  be  recorded.    See  S  276,  ante. 

§  283.    GonditioiiB  of  bonds. 

The  bond  must  be  conditioned  that  the  executor  or  ad- 
ministrator shall  faithfully  execute  the  duties  of  the  trust 
according  to  law. — Kerr's  Ct/c.  Code  Civ.  Proc,  §  1390. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
The  *  indicates  identity. 
Arizona*— Revised  Statutes  of  1913,  paragraph  809. 
Hawaii — ^Revised  Laws  of  1916,  section  2499. 
Idaho*— Compiled  Statutes  of  1919,  section  7509. 
Montana* — Revised  Ck>des  of  1907»  section  7454. 
Nevada— Revised  Laws  of  1912,  section  5910. 
North  Dakota — Compiled  Laws  of  1913,  section  8685. 
Olclahoma* — Revised  Laws  of  1910,  section  6266. 
South  Dakota* — Compiled  Laws  of  1913,  section  5728. 
Utah*— CompUed  Laws  of  1907,  section  3829. 
Washington — ^Laws  of  1917,  chapter  156,  page  659,  section  67. 
Wyoming — Compiled  Statutes  of  1910,  section  5532. 
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§  284.    Separate  bonds  when  more  than  one  administrator. 

When  two  or  more  persons  are  appointed  executors  or 
administrators,  the  superior  court,  or  a  judge  thereof, 
must  require  and  take  a  separate  bond  from  each  of  them. 
— Kerr's  Cyc.  Code  Civ.  Proc,  §  1391. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
The  *  indicates  Identity. 
Arizona* — ^Reyised  Statutes  of  1913,  paragraph  810. 

Idaho*— Compiled  Statutes  of  1919,  section  7510. 

Kansas — Oeneral  Statutes  of  1915,  section  3449. 

Montana* — ^Revised  Codes  of  1907,  section  7455. 

North  Dakota* — Compiled  Laws  of  1913,  section  8688. 

Oklahoma* — ^Revised  Laws  of  1910,  section  6267.* 

South  Dakota* — Compiled  Laws  of  1913,  section  5729. 

Utah — Compiled  Laws  of  1907,  section  3827. 

Washington — ^Laws  of  1917,  chapter  156,  page  669,  section  67. 

Wyoming — Compiled  Statutes  of  1910,  section  5533. 

§  286.    Several  recoveries  may  be  had  on  same  bond. 

The  bond  shall  not  be  void  upon  the  first  recovery,  but 
may  be  sued  and  recovered  upon  from  time  to  time,  by 
any  person  aggrieved,  in  his  own  name,  until  the  whole 
penalty  is  exhausted. — Kerr's  Cyc.  Code  Civ.  Proc, 
§1392.    ^ 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — Revised  Statutes  of  1913,  paragraph  811* 

Colorado— Mills's  Statutes  of  1912,  section  8044. 

Idaho* — Ck>mplled  Statutes  of  1919»  section  7511. 

Kansas — General  Statutes  of  1916,  sections  4668-4670. 

Montana* — ^Revised  Codes  of  1907,  section  7456. 

Nevada* — ^Reylsed  Laws  of  1912,  section  5912. 

North  Dakota* — Compiled  Laws  of  1913,  section  8808. 

Oklahoma* — ^Revised  Laws  of  1910,  section  6268. 

South  Dakota*— Compiled  Laws  of  1913,  section  5780. 

Utah*— Compiled  Laws  of  1907,  section  3830. 

Washington — ^Laws  of  1917,  chapter  156,  page  660,  section  78. 

Wyoming* — Compiled  Statutes  of  1910,  section  5534. 

§286.    Bonds,  and  justification  of  sureties  on.    Must  be  ap- 
proved. 
In  all  cases  where  bonds  or  undertakings  are  required 
to  be  given,  under  this  title,  the  sureties  must  justify 
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thereon  in  the  same  manner  and  in  like  amounts  as  re- 
quired by  section  ten  hundred  and  fifty-seven  of  this  code, 
and  the  certificate  thereof  must  be  attached  to  and  filed 
and  recorded  with  the  bond  or  undertaking.  AU  such 
bonds  and  undertakings  must  be  approved  by  a  judge  of 
the  superior  court  before  being  filed  or  recorded. — Kerr's 
Cyc.  Code  Civ.  Proc,  §  1393. 

* 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Arizona — Revised  Statutes  of  1913,  paragraph  812. 
Idaho — Compiled  Statutes  of  1919,  section  7612. 
Montana*— Revised  Codes  of  1907,  section  7467. 
Nevada — ^Revised  Laws  of  1912,  section  6913. 
North  Dakota— Compiled  Laws  of  1913,  section  8627. 
Oklahoma— Revised  Laws  of  1910,  section  6269. 
South  Dakota — Compiled  Laws  of  1913,  section  6731. 
Utah — Compiled  Laws  of  1907,  section  3881. 
Washington — Laws  of  1917,  chapter  166,  page  669,  section  68. 


§  287.    FoniL  Justification  of  sureties. 

[Title  of  court] 


[Title  of  estate.] 

State  of . 


.,} 


(No. 


— .1   Dept.  No. 
[TiUe  of  fonn.] 


SS. 


County  *  of  — 

and ,  the  sureties  named  in  the  above  bond, 

being  duly  sworn,  each  for  himself  says  that  he  is  a ' 

holder  and  resident  within  said  state,  and  is  worth  the 
sum  of dollars  over  and  above  all  his  debts  and  lia- 
bilities, exclusive  of  property  exempt  from  execution. 


Subscribed  and  sworn  to  before  me  this day  of 

— ,  19 — .  ,  Notary  Public,  etc.* 


Explanatory  notes. — i  Give  file  number.  2  Or»  City  and  County. 
8  FYeeholder  or  householder.  4  Or  other  officer  taking  the  oath.  As 
to  requiBites  of  undertakings,  see  Kerr's  Cal.  Cyc  Code  Civ.  Proc, 
S  1057. 
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§  288.    Form.  Joftillcatioii  of  sureties  on  additioiial  bond. 

[Tiae  of  court] 

ro,.*,     *     *  *   1  (No. .    Dept  No. 

[Title  of  eBtateJ  J         [TlUe  of  form  J 

State  of ,  1 

'^  88. 


County  *  of 


, 


and ,  being  duly  sworn,  each  for  himself  says 

that  he  is  one  of  the  sureties  named  in  the  above  bond ; 
that  he  is  a  resident  and  householder  ^  within  said  state, 

and  is  worth  the  sum  of dollars  over  and  above  all 

his  debts  and  liabilities,  exclusive  of  property  exempt 
from  execution.  


Subscribed  and  sworn  to  before  me  this day  of 


-,  Notary  Public'  in  and  for  the  county  of 


State  of 


Explanatory  notes.— 1  Or,  City  and  Ck>unty.    aOr^  freeholder,    a  Or 
other  officer  taking  the  oath. 

§  289.    Form.  Examination  of  surety. 

[Title  of  court] 
[Titie  of  estate.]  J         [TiUe  of  f orm.] 

State  of , 


County  *  of 


•, } ''- 


•y  being  duly  sworn,  deposes  and  says : 


I  am  a  citizen  of  the  United  States  of  America.    I  am 
years  of  age.    I  reside  in  the  state  of ^  and  have 


so  resided  years  and  upward.    I  am  .•    My 

dwelling-house  is  No.  ,  Street,  in  .*    My 

wife  and  family  reside  with  me  at  that  place.    My  busi- 
ness is  that  of ,  and  I  carry  on  business  as  such  at 

No. , Street,  in .' 

I  own  real  estate  in  the  county,  or  city  and  county,  of 

,  state  of .    It  consists  of .•    I  paid  for  that 

property  the  sum  of dollars  ($ ).    The  land,  ex- 
clusive of  improvements,  is  worth  at  least dollars 
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($ ).  The  improvements  are  worth  at  least dol- 
lars ($ ) .    The  premises  are  insured  for dollars 

($ ). 

By  the  policy  of  insurance  any  loss  which  may  accrue 

is  made  payable  to .    The  coliveyance  of  the  land  and 

premises  above  mentioned  was  from ,  and  was  re- 
corded in  the  oflSce  of  the  recorder  of  the  county ''  of 

about .®    That  convey £tnce  is,  to  my  best  knowledge 

and  recollection,  an ^  deed.    It  conveyed  the  premises 

to  me  in  my  own  right  It  is  made  to  me  in  my  individual 
name,  and  the  title  is  now,  and  ever  since  I  purchased  the 
property  has  remained,  in  my  individual  name,  and  I  do 
not  hold  said  property,  or  any  part  of  it,  or  any  share  or 
interest  of  any  kind  in  it,  in  trust  for  or  in  anywise  for 
the  benefit  of  any  other  person  than  myself.  It  is  abso- 
lutely and  exclusively  my  own. 

As  to  mortgages, }^  As  to  taxes  and  assessments, 

.^*    As  to  judgments, }^    I  am  in  partnership 

with  .^^    My  debts  and  liabilities  are  as  follows: 

14 

Except  as  above  stated,  I  am  not  liable  as  bail,  bonds- 
man, surety,  indorser,  guarantor,  indemnitor,  or  other- 
wise, in  any  manner  whatever;  and,  except  as  so  stated, 
I  do  not  owe  any  money  and  am  not  indebted  to  any  per- 
son, firm,  or  company  in  any  sum  or  upon  any  account 
whatever.  No  person  holds  a  power  of  attorney  from  me 
for  the  sale  of  or  the  disposal  of  the  property  I  have 
mentioned.  I  have  not  received  any  consideration,  nor 
do  I  expect  any,  for  going  on  the  undertaking  in  the 
above-mentioned  case.    I  have  not  been  indemnified. 

Subscribed  and  sworn  to  before  me  this day  of 

,  19 — .  ,  County  Clerk. 

By ,  Deputy  Counly  Clerk. 

Explanatory  notes. — i  Qive  file  number.  2  Or,  City  and  County. 
8  Married,  or  as  the  fact  may  be.  ^,  5  Name  the  town  or  city,  e  Give 
general  statement.  7  Or,  city  and  county.  8  State  time  as  closely  as 
possible.    9  Absolute,  or  according  to  the  fact.    io-i2  Give  all  necessary 
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informatloiL    is  State  with  whom.    i4  Give  statements,  with  names  and 
amounts. 

§  290.    Form.  Affidavit  that  bond  is  insufficient. 

[Title  of  court] 

—.1    Dept.  No. . 


[Title  of  estate.]  p-     ^TiUe  of  form.] 


State  of f 

^    SB. 


County  *  of 


..} 


"V 


,  being  duly  sworn,  says  that  he  is  a  creditor  of  the 

above-entitled  estate ;  that  his  claim  has  been  presented  to 
the  administrator  *  of  said  estate,  and  has  been  approved 
by  such  administrator,*  and  also  by  the  judge  of  said 
court ;  that  such  claim  is  now  on  file  as  an  approved  claim ; 
that  no  part  of  it  has  been  paid ;  and  that  afi&ant  has  been 
informed  and  believes,  and  therefore  alleges  the  fact  to 
be,  that  the  sureties  '  on  the  bond  of  such  administrator  * 
are  not  worth  as  much  as  they  justified  to.'' 

Subscribed  and  sworn  to  before  me  this  day  of 

,  19 — . '  ,  Notary  Public,  etc.* 

Explanatory  notes. — i  Give  file  number.  2  Or,  City  and  County. 
8,4  Or,  administratrix;  or,  executor  or  executrix,  etc.,  according  to  the 
fact.  B  Or  some  one  or  more  of  them,  giving  names,  e  Or,  adminis- 
tratrix; or,  executor  or  executrix,  etc.,  as  the  case  may  be.  7  Or,  are 
insolYent,  or  becoming  so,  according  to  the  fact.  8  Or  other  officer 
taking  the  oath. 

§  291.  Citation  and  requirements  of  judge  on  deficient  bonds. 
Additional  security. 
Before  the  judge  approves  any  bond  required  under 
this  title,  and  after  its  approval,  he  may,  of,  his  own  mo- 
tion, or  upon  the  motion  of  any  person  interested  in  the 
estate,  supported  by  affidavit  that  the  sureties,  or  some 
one  or  more  of  them,  are  not  worth  as  much  as  they  have 
justified  to,  order  a  citation  to  issue  requiring  such  sure- 
ties to  appear  before  him  at  a  designated  time  and  place, 
to  be  examined  touching  their  property  and  its  value ;  and 
the  judge  must,  at  the  same  time,  cause  a  notice  to  be 
issued  to  the  executor  or  administrator  requiring  his  ap- 
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pearance  on  the  return  of  the  citation ;  and  on  its  return 
he  may  examine  the  sureties  and  such  witnesses  as  may 
be  produced,  touching  the  property  of  the  sureties  and 
its  value ;  and  if ,  upon  such  examination,  he  is  satisfied 
that  the  bond  is  insufficient,  he  must  require  sufficient  ad- 
ditional security. — Kerr's  Gyc.  Code  Civ.  Proc,  %  1394. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
The  ^  indicates  Identity. 
Arizona* — ^Revlsed  Statutes  of  1913,  paragraph  813. 
Idaho — Compiled  Statutes  of  1919,  Bection  7513. 
Montana* — ^Revised  Codes  of  1907,  section  7458. 
Nevada — ^Revised  Laws  of  1912,  section  5914. 
New  Mexico— Statutes  of  1915,  section  2283. 
Oklahoma — Revised  Laws  of  1910,  section  6269. 
South  Dakota — Compiled  Laws  of  1913,  section  5731. 
Utah — Compiled  Laws  of  1907,  section  3832. 
Washington — ^Laws  of  1917,  chapter  156,  page  659,  section  68. 
Wyoming* — Compiled  Statutes  of  1910,  section  5535. 

§  292.    Right  ceases,  when  sufficient  secnrity  not  given. 

If  sufiScient  security  is  not  given  within  the  time  fixed 
by  the  judge 's  order,  the  right  of  such  executor  or  admin- 
istrator to  the  administration  shall  cease,  and  the  person 
next  entitled  to  the  administration  on  the  estate,  who  will 
execute  a  sufficient  bond,  must  be  appointed  to  the  admin- 
istration.— Kerr's  Cyc.  Code  Civ.  Proc,  %  1395. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
The  ^  indicates  identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  814, 
Idaho* — Compiled  Statutes  of  1919,  flection  7514. 
Montana*— Revised  Codes  of  1907,  Bection  7459. 
Nevada— Revised  Laws  of  1912,  section  6916. 
Oklahoma*^Revlsed  Laws  of  1910,  section  6270. 
South  Dakota* — Compiled  Laws  of  1913,  section  5782. 
Utah — Compiled  Laws  of  1907,  section  8882. 
Washington — ^Laws  of  1917,  chapter  156,  page  661,  section  74. 
Wyoming* — Compiled  Statutes  of  1910,  section  5536. 

§  293.    When  bond  may  be  dispensed  with.  Order  that  executor 
file  a  bond,  though  will  requires  none. 
When  it  is  expressly  provided  in  the  will  that  no  bond 
shall  be  required  of  the  executor,  letters  testamentary 
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may  issue,  and  sales  of  real  estate  be  made  and  confirmed 
without  any  bond,  unless  the  court,  for  good  cause, 
require  one  to  be  executed ;  but  the  executor  may  at  any 
time  afterward  (if  it  appear  from  any  cause  necessary  or 
proper)  be  required  to  file  a  bond,  as  in  other  cases. — 
Kerr's  Cyc.  Code  Civ.  Proc,  %  1396. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  ^  indlcatea  Identity. 
Alaska — Compiled  Laws  of  1913,  section  1609. 

Arizona* — Revised  Statutes  of  1913,  paragraph  816. 

Colorado— Mills's  Statutes  of  1912,  section  7924. 

Idaho — Compiled  Statutes  of  1919,  section  7516. 

Kanaas— General  Statutes  of  1916,  section  4488. 

Montana*— Revised  Codes  of  1907,  section  7460. 

Nevada — ^Revised  Laws  of  1912,  section  6916. 

New  Mexico — Statutes  of  1916,  section  2232. 

North  Dakota* — Complied  Laws  of  1913,  section  8687. 

Oklahoma*— Revised  Laws  of  1910.  section  6271. 

Oregon — ^Lord's  Oregon  Laws,  section  1163. 

South  Dakota* — Complied  Laws  of  1913,  section  6788. 

Utah— Compiled  Laws  of  1907,  section  3833. 

Washington* — ^Laws  of  1917,  chapter  166,  page  660,  section  69. 

Wyoming* — Compiled  Statutes  of  1910,  section  6637. 

§294.    Petition  showing  failing  sureties.   Further  bonds. 

Any  person  interested  in  an  estate  toaj^  by  verified 
petition,  represent  to  the  superior  court,  or  a  judge 
thereof,  that  the  sureties  of  the  executor  or  administrator 
thereof  have  become,  or  are  becoming,  insolvent,  or  that 
they  have  removed,  or  are  about  to  remove,  from  the 
state,  or  that  from  any  other  cause  the  bond  is  insuffi- 
cient, and  ask  that  further  security  be  required. — Kerr's 
Cyc.  Code  Civ.  Proc,  §  1397. 

ANALOGOUS  AND  IDENTiCAL  8TATUTE8. 

The  ^  Indicates  Identity. 
Alaska — Compiled  Laws  of  1913,  section  1617. 

Arizona* — ^Revised  Statutes  of  1918,  paragraph  816. 
Colorado— Mills's  Statutes  of  1912,  section  7926. 
Idaho*— Compiled  Statutes  of  1919,  section  7616. 
Kansas — General  Statutes  of  1915,  section  4672. 
Montana* — Revised  Codes  of  1907,  section  7461. 
Nevada — ^Revised  Laws  of  1912,  section  5917. 
New  Mexico— Statutes  of  1915,  sections  2233,  2284. 


,  OATHS  AND  BONDS.  657 

North  Dakota— Ck)mpiled  Laws  of  1913,  section  8693. 

Oklahoma* — ^Revised  Laws  of  1910,  section  6272. 

Oregon — ^Lord's  Oregon  Laws,  section  1161. 

South  Dakota*— Compiled  Laws  of  1918,  section  5734. 

Washington — Laws  of  1917,  chapter  166,  page  660,  section  70. 

Wyoming — Compiled  Statutes  of  1910,  section  5538. 

§  296.    Fom.  Petition  for  further  security  in  case  of  failing 
sureties. 

[TiUe  of  court] 

— .1   Dept.  No. . 


fNo. 


[TlUe  of  estate.]  ^  [TiUe  of  form.] 

Now  comes  ,  and  by  this,  his  verified  petition, 

respectfully  represents  to  this  court^  that  he  is  a  creditor* 
of  the  above-entitled  estate,  and  is  personally  interested 
therein,  and  that  the  sureties*  of  the  administrator*^  of 
such  estate  have  become®  insolvent.'' 

Wherefore  your  petitioner  prays  that  a  citation  issue, 
directed  to  said  administrator,®  requiring  him  to  show 
cause,  if  any  he  can,  at  the  time  and  place  specified  by 
this  court,  why  he  should  not  give  further  security.* 

,  Attorney  for  Petitioner.  ,  Petitioner. 

[Add  ordinary  verification.] 

Explanatory  notes. — i  Give  file  number.  2  Or  a  Judge  thereof.  8  Or, 
heir  at  law,  or  legatee,  or  devisee  of  said  deceased,  according  to  the 
fact  4  Or,  one  or  more  of  them,  giving  names,  b  Or,  executor.  6  Or, 
are  becoming,  t  Or,  that  they  have  removed,  or  are  about  to  remove, 
from  the  state;  or,  that,  from  any  other  cause,  the  bond  is  insufficient 
8  Or,  admlnlBtratrlx;  or,  executor  or  executrix,  etc.,  according  to  the 
fact  9  If  the  petition  contains  a  clause  that  the  administrator  or  exec- 
utor is  wasting  the  property  of  said  estate,  by  engaging  in  useless  and 
expensive  litigation  with  the  creditors  of  said  deceased,  etc.,  or  In  any 
other  way,  the  petitioner  may  ask  that,  in  the  meantime,  the  powers 
of  such  administrator  or  executor  be  suspended.    See  S  304,  post. 

§  296.    Form.  Order  for  citation  to  administrator  or  executor 
when  sureties  are  insufficient. 

[Title  of  court] 

Dept.  No. , 


(No. .1 

I  [Titi 


[Title  of  estate.]  ^         ^^^^  ^^  ^^^  ^ 

The  court  being  informed*  that  the  sureties  upon  the 
bond  of ,  administrator  •  of  the  estate  of ,  de- 

Probate  Law — 42 
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ceased,  have  become  ^  insolvent^  and  that  said  adminis- 
trator ^  is  wasting  said  estate ;  and  the  court  being  satis- 
fied that  the  matter  requires  investigation,  — 

It  is  ordered,  That  a  citation  issue  to  said  adminis- 
trator,® requiring  him  to  appear  before  the  above-entitled 
court  on ^  the day  of ^  19 — ,  at  the  court- 
room thereof,®  at o  'clock  in  the  forenoon  •  of  that 

day,  then  and  there  to  show  cause  why  he  should  not  give 
further  security ;  and  it  is  further  ordered  that  his  pow- 
ers as  administrator  *^  be  suspended  until  the  further 
order  of  this  court. 

Dated ,  19 — .         ,  Judge  of  the Court. 

Explanatory  notes. — i  Give  file  number.     2  Where  the  order  is  not 

made  on  the  court's  own  motion,  say  here,  "by  the  affidavit  of "; 

or,  "by  the  allegations  of  the  petition  of ^    8  Or,  administratrix ; 

or,  executor  or  executrix,  etc.,  according  to  the  fact  4  Or,  are  becom- 
ing. 6, 6  Or  as  the  case  may  be.  7  Day  of  week.  8  Giving  number  of 
department,  if  any,  and  location  of  courtrroom.  9  Or,  afternoon.  10  Or 
according  to  the  fact. 

§297.    Gitation  to  executor,  etc.,  to  show  cause  against  such 
application. 

If  the  court,  or  a  judge  thereof,  is  satisfied  that  the 
matter  requires  investigation,  a  citation  must  be  issued 
to  the  executor  or  administrator  requiring  him  to  appear, 
at  a  time  and  place  to  be  therein  specified,  to  show  cause 
why  he  should  not  give  further  security.  The  citation 
must  be  served  personally  on  the  executor  or  adminis- 
trator, at  least  five  days  before  the  return  day.  If  he  has 
absconded,  or  can  not  be  found,  it  may  be  served  by  leav- 
ing a  copy  of  it  at  his  place  of  residence,  or  by  such  publi- 
cation as  the  court,  or  a  judge  thereof,  may  order. — 
Kerr's  Cyc.  Code  Civ.  Proc,  §  1398. 

ANALOGOUS  AND  IDENTiCAL  STATUTES. 

The  ^  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1617. 
Arizona* — Revised  Statutes  of  1913,  paragraph  817. 
Colorado— Mills's  Statutes  of  1912,  section  7926. 
Idaho — Compiled  Statutes  of  1919,  section  7517. 
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Montana* — ^Revised  Codes  of  1907,  section  7462. 
Nevada — ^Revised  Laws  of  1912»  section  6918. 
New  Mexico — Statutes  of  1915,  section  2233. 
North  Dakota— Compiled  Laws  of  1913,  section  8698, 
Oklahoma* — ^Revised  Laws  of  1910,  section  6273. 
Oregon — ^Lord's  Oregon  Laws,  section  1161. 
South  Dakota* — Compiled  Laws  of  1913,  section  6735. 
Wyoming — Compiled  Statutes  of  1910,  section  6639. 

§  298.    Form.  Oitation  to  representative  when  sureties  are  in- 
sufficient. 

[Title  of  court] 

rm**,      M     *  *   1  {^^' '^   Dept.No. . 

[Title  of  estate.]  j  [Title  of  form.] 

To ,  Administrator  *  of  the  Estate  of ,  Deceased. 

It  having  come  to  the  knowledge  of  the  court  *  that  the 
sureties  on  your  bond  as  administrator  *  of  the  said  estate 
are  insolvent,^  you  are  hereby  cited  to  appear  before  the 
above-entitled  court,  at  the  court-room  thereof,®  in  said 

county ,''  on  ,®  the  day  of  ,  19 — ^  at  ten 

o'clock  in  the  forenoon  •  of  that  day,  and  show  cause,  if 
any  you  can,  why  you  should  not  be  required  to  give 
further  security. 

[Seal]  ,  Clerk  of  the Court. 

Explanatory  notee. — i  Give  file  number.  2  Or,  administratrix;  or, 
executor  or  executrix,  etc.,  according  to  the  fact  8  If  a  petition  or 
affidavit  has  been  filed,  say  here,  "by  the  allegations  of  the  petition 

of ";  or,  "by  the  affidavit  of ."    4  Or  as  the  fact  may  be.    5  Or, 

are  becoming  insolvent.  6  Qive  number  of  department,  if  any,  and  loca- 
tion of  court-room.  7  Or,  city  and  county.  «Day  of  week.  oOr, 
afternoon. 

§  299.    Form.  Order  that  further  security  be  given. 

[Title  of  court] 

(No. .1    DeptNo. . 

LTltie  of  estate.]  j  [TiUe  of  form.] 

It  appearing  that  the  citation  heretofore  issued,  requir- 
ing the  administrator  2  of  the  above-entitled  estate  to 
show  cause  why  he  shoidd  not  be  required  to  give  further 
security,  has  been  served  and  returned,  and  the  said  ad- 
ministrator *  having  this  day  appeared  before  me  at  the 


660  PROBATE  LAW  AND  PRACTICE. 

time  and  place  named  in  said  citation,  the  court  proceeds 
to  hear  the  allegations  and  proofs ;  and  the  court,  after 
such  hearing,  being  satisfied  that  the  security  afforded  by 
the  bond  of  such  administrator  *  is  inadequate,* — 

It  is  ordered,  That  the  said  administrator,*  within 

days  from  the  making  of  this  order,  file  a  new  bond,''  as 

administrator  •  of  said  estate,  in  the  sum  of dollars 

($ ),  in  the  form  prescribed  by  law,  and  with  sureties 

to  be  approved  by  the  judge  of  tiiis  court 

Dated ,  19 — .         ,  Judge  of  the Court 

Explanatory  notes. — lOlve  file  number.  2-4  Or,  administratrix;  or, 
executor  or  executrix,  etc.,  according  to  the  fact  6  "By  reason  of  the 
insolvency  of  one  or  more  of  the  sureties,"  or  as  the  case  may  be. 
6  Or,  according  to  the  fact  7  Or,  give  further  security,  as  the  court 
may  order,    s  Or,  executor. 

§  300.    Hearing.  Further  security  may  be  ordered  when. 

Ou  the  return  of  the  citation,  or  at  such  other  time  as 
the  judge  may  appoint,  he  must  proceed  to  hear  the 
proofs  and  allegations  of  the  parties.  If  it  satisfactorily 
appears  that  the  security  is,  from  any  cause,'  insufficient, 
he  may  make  an  order  requiring  the  executor  or  adminis- 
trator to  give  further  security,  or  to  file  a  new  bond  in 
the  usual  form,  within  a  reasonable  time,  not  less  than 
five  days. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1399. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  ^  indicates  Identity. 
Alaeka — Ck>mpiled  Laws  of  1913,  section  1617. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  81S. 
Colorado— Mills's  Statutes  of  1912,  section  7926. 
Idaho* — Compiled  Statutes  of  1919,  section  7518. 
Kansae — General  Statutes  of  1915,  section  4672. 
Montana*— Revised  Codes  of  1907,  section  7463. 
Nevada^R^vised  Laws  of  1912,  section  5919. 
New  Mexico — Statutes  of  1915,  section  2233. 
North  Dakota — Compiled  Laws  of  1913,  section  8696. 
Oklahoma* — Reyised  Laws  of  1910,  section  6274. 
Oregon — Lord's  Oregon  Laws,  section  1161. 
South  Dakota* — Compiled  Laws  of  1913,  section  6786, 
Wyoming— Compiled  Statutes  of  1910,  section  6640, 
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§  301.    Neglecting  to  obey  order. 

If  the  executor  or  administrator  neglects  to  comply 
with  the  order  within  the  time  prescribed,  the  judge  must, 
by  order,  revoke  his  letters,  and  his  authority  must  there- 
upon cease. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1400. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
The  ^  Indicates  Identity. 
Alaska — Compiled  Laws  of  1913,  section  1618. 
Arizona* — Revised  Statutes  of  1913,  paragraph  819. 
Colorado— Mills's  Statutes  of  1912,  section  7925. 
Idaho* — Ck>mplled  Statutes  of  1919,  section  7519. 
Montana* — ^Revised  Codes  of  1907,  section  7464. 
Nevada*— Revised  Laws  of  1912,  section  5920. 
North  Dakota — Compiled  Laws  of  1913,  section  8695. 
Oklahoma*-— Revised  Laws  of  1910,  section  6276. 
Oregon — ^Lord's  Oregon  Laws,  section  1162. 
South  Dakota* — Compiled  Laws  of  1913,  section  6737. 
Washington — ^Laws  of  1917,  chapter  166,  page  666,  section  62. 
Wyoming — Compiled  Statutes  of  1910,  section  6641. 

§  302.    Fonu.  Order  revoking  letters  on  failure  to  give  further 
gecurity. 

[Title  of  court] 

mtle  of  estate!  I^""' '^    DeptNo. . 

[Title  or  estate.]  |  j^^^  ^^  ^^^^  j 

An  order  having  been  made  by  the  judge  of  this  court 
on  the day  of ,  19 — ,  requiring j  the  admin- 
istrator *  of  said  estate,  to  give  further  security '  on  his 

bond  as  such  administrator  *  within days  from  the 

time  of  making  said  order,  and  said  time  having  expired, 
and  said  administrator*  having  neglected  to  file  such 
further  security  •  within  the  time  as  aforesaid,  — 

It  is  ordered.  That  the  letters  of  administration  ^  here- 
tofore granted  to  the  said  be,  and .  the  same  are 

hereby,  revoked. 

Dated ,  19 — .         ,  Judge  of  the Court. 

Explanatory  notes. — i  Give  file  number.  2  Or,  executor,  etc.,  accord- 
ing to  the  fact  8  Or,  a  new  bond.  4,  5  Or,  executor,  etc.,  according  to 
the  fact,    e  Or,  new  bond,  f  Or,  letters  testamentary.    See  8  311,  post. 
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§  303.    Suspending  powers  of  executor,  etc. 

When  a  petition  is  presented  praying  that  an  executor 
or  administrator  be  required  to  give  further  security,  or 
to  give  bond,  where,  by  the  terms  of  the  will,  no  bond 
was  originally  required,  and  it  is  alleged,  on  oath,  that 
the  executor  or  administrator  is  wasting  the  property  of 
the  estate,  the  judge  may,  by  order,  suspend  his  powers 
until  the  matter  can  be  heard  and  determined. — Kerr's 
Cyc.  Code  Civ.  Proc,  §  1401. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  ^  Indicates  Identity. 
Arizona* — Revised  Statutes  of  1913,  paragraph  820. 
Idaho* — Compiled  Statutes  of  1919,  section  7520. 
Montana — Revised  Codes  of  1907,  section  7465. 
Nevada— Revised  Laws  of  1912,  section  5921. 
Oklahoma — Revised  Laws  of  1910,  section  6276. 
South  Dakota* — Compiled  Laws  of  1913,  section  6738. 
Wyoming — Compiled  Statutes  of  1910,  section  5642. 

§  304.    Further  security  on  court's  own  motion. 

When  it  comes  to  his  knowledge  that  the  bond  of  any 
executor  or  administrator  is  from  any  cause  insufficient, 
the  judge,  without  any  application,  must  cause  him  to  be 
cited  to  appear  and  show  cause  why  he  should  not  give 
further  security,  and  must  proceed  thereon  as  upon  the 
application  of  any  person  interested. — Kerr's  Cyc.  Code 
Civ.  Proc,  §  1402. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  ^  Indicates  Identity. 
Alaska— Compiled  Laws  of  1918,  section  1621. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  821* 
Colorado—Mills's  Statutes  of  1912,  section  7925. 
Idaho* — Compiled  Statutes  of  1919,  section  7621« 
Kansas — General  Statutes  of  1916,  section  4672. 
Montana* — Revised  Codes  of  1907,  section  7466. 
Nevada*— Revised  Laws  of  1912,  section  5922. 
New  Mexico— Statutes  of  1915,  section  2233. 
North  Dakota — Compiled  Laws  of  1913,  section  8694. 
Oklahoma*— Revised  Laws  of  1910,  section  6277. 
Oregon— Lord's  Oregon  Laws,  section  1166. 
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South  Dakota* — Compiled  Laws  of  1913,  Bectlon  5739. 
Washington — ^Laws  of  1917,  chapter  156,  page  660,  section  70. 
Wyoming — Ck>mpiled  Statutes  of  1910,  section  5543. 

§  306.    Belease  of  sorely. 

When  a  surety  of  any  executor  or  administrator  desires 
to  be  released  from  responsibility  on  account  of  future 
acts,  lie  may  make  application  to  the  superior  court,  or  a 
judge  thereof,  for  relief.  The  court  or  judge  must  cause 
a  citation  to  the  executor  or  administrator  to  be  issued, 
and  served  personally,  requiring  him  to  appear  at  a  time 
and  place,  to  be  therein  specified,  and  to  give  other  secur- 
ity. If  he  has  absconded,  left,  or  removed  from  the  state, 
or  if  he  can  not  be  found,  after  due  diligence  and  inquiry, 
service  may  be  made  as  provided  in  section  one  thousand 
three  hundred  and  ninety-eight. — Kerr's  Gyc.  Code  Civ. 
Proc,  §  1403. 

ANALOGOUS  A14D  IDENTICAL  STATUTES. 
The  ^  Indicates  identity. 
Arizona* — ^Reyised  Statutes  of  1913,  paragraph  S22. 
Colorado— Mills's  Statutes  of  1912,  section  7929. 
Idaho — Compiled  Statutes  of  1919,  section  7522. 
Kansas— General  Statutes  of  1915,  section  4673. 
Montana*— Revised  Codes  of  1907,  section  7467, 
Nevada— Revised  Laws  of  1912,  section  5923. 
New  Mexico — Statutes  of  1915,  section  2235. 
North  Dakota— Compiled  Laws  of  1913,  section  8696. 
Oklahoma*— Revised  Laws  of  1910,  section  6278. 
South  Dakota* — Compiled  Laws  of  1913,  section  5740. 
Utah — Compiled  Laws  of  1907,  section  3834. 
Wyoming — Compiled  Statutes  of  1910,  section  5644. 

§  306.    Form.  Petition  of  surety  to  be  released. 

[Title  of  court] 

(  No. .1    Dept.  No. . 

[Title  of  estate.]  j  ^^^^1^  ^^  ^^^  3 

To  the  Honorable  the •  Court  of  the  County  •  of , 

State  of • 

The  petition  of respectfully  states:  That is 

the  administrator  *  of  the  estate  of ,  deceased ;  and 

that,  on  qualifying  as  such  administrator,'^  he,  the  said 
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,  gave  a  bond  as  such  administrator,*  which  was  duly 


filed  and  recorded  in  this  court,  and  is  now  in  force; 

That  your  petitioner  is  a  surety  on  said  bond,  but  that 
he  now  desires  to  be  released  from  aU  responsibiUty 
thereon  as  such  surety,  by  reason  of  any  future  act  or 
acts  of  said  administrator^ 

Wherefore  petitioner  prays  that  this  court  cause  a 
citation  to  issue  to  the  said  administrator,^  requiring  him 
to  appear  at  a  time  and  place  therein  specified,  to  give 
other  security,  and  that  petitioner  be  released  from  fur- 
ther liability  by  reason  of  said  bond.    ,  Petitioner. 

J  Attorney  for  Petitioner. 

Explanatory  notoa. — i  Gire  file  number.  2  Title  of  court  s  Or,  city 
and  county.    4-s  Or,  executor,  etc. 

§  307.    Form.  Order  for  citation,  on  petition  of  surety  to  be 
released. 

[Title  of  court] 

[Title  of  estate.]  [^^' '^    DeptNo. . 

I  [TiUe  of  form.] 

It  appearing  that ,  a  surety  on  the  bond  of ^ 

administrator  ^  of  the  estate  of ,  deceased,  has  ffled 

herein  his  petition  to  be  released  from  responsibility  on 

aocount  of  any  future  act  or  acts  of  said ,  as  such 

administrator,' — 

It  is  ordered.  That  a  citation  issue  to  said  administra- 
tor,* requiring  him  to  appear  before  this  court,'  at  the 

court-room  thereof,  at ,'  in  the  said  county  "^  of , 

state  of f  on  the day  of ,  19 — ,  at  the  hour 

of o  'dock  in  the  forenoon  ®  of  said  day,  and  give 

further  security. 

Dated ^  19 — .        ^  Judge  of  the Court 

Explanatory  notea. — 1  (Jive  file  number.  2-4  Or,  executor. .  5  Or,  me, 
at  chambers,  e  State  location  of  oourt-room.  T  Or,  city  and  oounty. 
•  Or  according  to  the  fact. 
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§30S.    Form.   Citation  to  administrator  to  give  further  secu- 
rity, where  surety  seeks  to  be  released. 

[Titte  of  court] 


[Title  of  estate.]  j  [Title  of  form.] 

To ,  Administrator  *  of  the  Estate  of ,  Deceased. 

You  axe  hereby  cited  to  appear  before  the  above- 
entitled  court,'  at  the  court-room  thereof,  at ,*  in  the 

said  county  '  of j  state  of ,  on  the day  of 

,  19 — ,  at  the  hour  of o  ^clock  in  the  forenoon  • 

of  said  day,  and  give  further  security,  one  of  your  bonds- 
men, to  wit, ,  having  petitioned  to  be  released  from 

further  responsibility  on  account  of  any  future  act  or 
acts  of  yours,  and  the  court  having  made  an  order  that 
this  citation  issue. 

[Seal]  ,  Clerk  of  the Court 

Explanatory  notea^ — i  Give  file  number.  2  Or,  executor,  s  Or,  before 
tbe  judge  thereof,  at  chambers.  4  State  location  of  court-room.  5  Or, 
city  and  county.    «  Or,  afternoon,  as  the  case  may  be. 

§  309.    Non-liability  of  new  sureties. 

If  new  sureties  be  given  to  the  satisfaction  of  the  judge, 
he  may  thereupon  make  an  order  that  the  sureties  who 
applied  for  relief  shall  not  be  liable  on  their  bond  for 
any  subsequent  act,  default,  or  misconduct  of  the  execu- 
tor or  administrator. — Kerr's  Cyc.  Code  Civ.  Proc, 
§1404. 

ANALOQOU8  AND  IDENTICAL  STATUTES. 

The  ^  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1618. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  823. 
Colorado — Mills's  Statutes  of  1912,  section  7929. 
Idaho* — Compiled  Statutes  of  1919,  section  7623. 
Kanaat— General  Statutes  of  1915,  section  4673. 
Montana*— Revised  Codes  of  1907,  section  7468. 
Nevada* — ^Revised  Laws  of  1912,  section  6924. 
New  Mexico — Statutes  of  1915,  section  2235. 
North  Dakota— Compiled  Laws  of  1913,  section  8696. 
Oklahoma*— Revised  Laws  of  1910,  section  6279. 
Oregon — Lord's  Oregon  Laws,  section  1162. 
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South  Dakota* — Compiled  Laws  of  1913,  section  574L 

Utah*— Compiled  Laws  of  1907,  section  3835. 

Wyoming — Compiled  Statutes  of  1910,  section  5646.  i 

§  310.    Form.   Order  that  surety  be  released. 

[Title  of  court] 

(  No. .1    Dept  No. . 

[Title  of  estate.]  J  ^^j^^  ^,  ^^^j 

The  petition  of ,  a  surety  on  the  bond  of ,  ad- 
ministrator *  of  the  estate  of ,  deceased,  having  been 

filed  herein,  and  such  proceedings  having  afterwards  been 
had  that  the  said  administrator "  has  given  new  sureties 
to  the  satisfaction  of  the  judge  of  this  court, — 

It  is  ordered.  That  the  said shall  not  be  liable  as 

surety  on  said  bond  for  any  act,  default,  or  misconduct  of 
said  administrator  *  subsequently  to  the  making  of  this 
order.  ,  Judge  of  the Court. 

Dated ,  19—. 

Explanatory  notes. — i  Oive  file  number,    s-4  Or,  administrator. 

§311.    Neglect  to  give  new  sureties  forfeits  letters. 

If  the  executor  or  administrator  neglects  or  refuses  to 
give  new  sureties,  to  the  satisfaction  of  the  judge,  on  the 
return  of  the  citation,  or  within  such  reasonable  time  as 
the  judge  shall  allow,  unless  the  surety  making  the  ap- 
plication shall  consent  to  a  longer  extension  of  time,  the 
court  or  judge  must,  by  order,  revoke  his  letters.-^-i^err'^ 
Cyc.  Code  Civ.  Proc,  §  1405. 

ANALOGOUS  AND  IDENTICAL  8TATUTE8. 
The  *  indicates  Identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  824. 
Colorado — Mills's  Statutes  of  1912,  section  7928. 
Idaho* — Compiled  Statutes  of  1919,  section  7624. 
Kansas — General  Statutes  of  1915,  section  4678. 
Montana* — Revised  Codes  of  1907,  section  7469. 
Nevada — ^Revised  Laws  of  1912,  section  5925. 
New  Mexico — Statutes  of  1915,  section  2236. 
North  Dakota — Compiled  Laws  of  1913,  section  8696. 
Oklahoma* — Reyised  Laws  of  1910,  section  6280. 
South  Dakota* — Compiled  Laws  of  1913,  section  5741. 
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Utah — Compiled  Laws  of  1907,  section  3836. 

Washington— Laws  of  1917,  chapter  156,  page  661,  section  74. 

Wyoming — Ck>mpiled  Statutes  of  1910,  section  6546. 

§312.    Form.   Order  revoking  letters  on  failure  to  give  new 
sureties. 

[Title  of  court] 

(No. .1    Dept.  No. . 

[Title  of  estate.]  j  ^^^^1^  ^^  ^^^^ 

It  being  shown  to  the  court  that ,  one  of  the  sureties 

on  the  bond  of ,  administrator  ^  of  the  estate  of , 

deceased,  on  the day  of ,  19 — ,  filed  a  petition 

herein  to  be  released  from  liability  for  the  future  acts  of 
said  administrator  f  and  it  appearing  that  said  adminis- 
trator *  was  duly  dted  to  appear  ^  on  the  — —  day  of y 

19 — ,  to  give  new  sureties,  but  that  said  administrator  * 
failed  to  give  new  sureties  at  the  time  and  place  required 
in  such  citation,^  and  that  said  time  has  expired,  without 
such  new  sureties  having  been  given,— ^ 

It  is  ordered.  That  the  letters  of  administration  ®  here- 
tofore granted  to  the  said be,  and  the  same  are 

hereby,  revoked.  ,  Judge  of  the Court 

Dated ,  19—. 

Explanatory  notes. — i  Give  file  number.  2«4  Or,  executor,  etc.,  accord- 
ing to  tlie  fact    B  Before  the  court,  or  a  Judge  thereof,  as  the  case  may 

be.    6  Or,  executor,  etc.,  as  the  case  may  be.    7  Or,  within days' 

additional  time  granted  in  which  to  give  such  new  sureties.  8  Or,  let- 
ters testamentary.    See  8  301,  ante. 

§  313.    Applications  to  be  detemuned  at  any  time. 

The  applications  authorized  by  the  nine  preceding  sec- 
tions of  this  chapter  may  be  heard  and  determined  at  any 
time.  All  orders  made  therein  must  be  entered  upon  the 
minutes  of  the  court — Kerr's  Cyc.  Code  Civ.  Proc, 
§1406. 

ANAL0Q0U8  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — Reylsed  Statutes  of  191S,  paragraph  826. 
Idaho* — Compiled  Statutes  of  1919,  section  7625. 
Oklahoma*— Revised  Laws  of  1910,  section  6281. 
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South  Dakota* — Compiled  Laws  of  1918,  aection  674S. 
Washington — ^Laws  of  1917|  chapter  166,  page  661,  section  76. 
Wyoming* — Compiled  Statutes  of  1910,  section  6547. 

§314.    UabUity  on  bond. 

The  liability  of  principal  and  sureties  npon  the  bond 
of  any  executor,  administrator,  or  guardian,  is  in  all  cases 
to  pay  in  the  kind  of  money  or  currency  in  which  the 
principal  is  legally  liable. — Kerr's  Cyc.  Code  Civ.  Troc, 
§1407. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indlcflites  identity. 
Arizona* — Revised  Statutes  of  1913,  paragraph  826. 
Washington — Laws  of  1917,  chapter  156,  page  660,  section  78. 

BONDS  OF  EXECUTORS  AND  ADMINISTRATORS.  AND  IIABIUTT 

THEREON. 
1.  Administration  bonds.  (8)  Joint  liability.   Subrogation. 

(1)  In  general.  Qontrlbutlon.  Reimburse- 

menL 


(2)  May  be  required  when.    Ef- 
fect of  failure  to  give. 


(9)  Release.  Termination  of  lia- 
bility. Dlschaiga.  In  gen - 
(8)  VaUdity.  eral. 

(4)  Joint     and    several    bond.  (10)  What  does  not  release  sure- 

Effect  of.  ties. 

(6)  Additional    bond.      Further        S.  Action  on  bonds. 

security.  (D  In  generaL 

2.  Liability  on  administration  bonds.  <*>  Successive  administrations. 

Actions    against    sureties 

(1)  In  general.  ^^  defaulting  administra- 

(2)  Sureties'    liability   attaches  tors  and  deceased  admin- 

"when,  ietrators  or  co-executors. 

(8)  Conclusiveness   upon   sure-  W  L«ave  to  sue. 

ties  of  accounting,  distrl*  (4)  Restriction    upon    action 
bution,  and  judgment  against  sureties. 

(4)  Breach  of  bond.  ^  S"""!^ 

(€)  Pleadings. 

(5)  Sureties  are  liable  for  what.  (7)  Defense.  What  Is  and  what 

(€)  Liability    of    sureties     for  ia  not. 

personal  debts  of  ezeou-  (8)  EMdenee. 

tor  or  administrator.  (9)  Judgment. 

(7)  Sureties  are  not  liable  for  (10)  Limitations  of  actions. 

what  (11)  Appeal. 

1.  Administration  l>onds. 

(1)  In  general.— Willie  it  is  true  that  the  administrator  is  not  au- 
thorized to  act  until  he  has  given  a  bond,  the  mere  order  of  time 
in  which  the  act  of  receiving  the  letters  and  the  act  of  giving  the 
bond  are  performed  will  not  affect  the  validity  of  his  appointment, 
nor  any  act  performed  by  him  after  giving  the  bond,  where  no  official 
act  was  performed  by  him  before  his  bond  was  made  and  approved. 
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The  fact  that  he  does  not  present  his  bond  for  approval  until  several 
days  after  the  Issuance  of  letters  to  him  and  the  taking  of  the  oath 
of  office,  does  not  require  the  issuance  of  any  letters  after  such  bond 
is  given. — Ions  v.  Harbison,  112  Cal.  260,  267,  44  Pac.  572. 

REFERENCES. 
Execution  of  executors  or  administrator's  bond  on  condition  that 
others  shall  sign. — See  note  45  L.  R.  A.  340,  341. 

(2)  May  be  required  when.  Effect  of  failure  to  give. — ^In  California, 
an  administrator  is  not  authorized  to  act  until  he  has  given  a  bond. — 
Ions  V.  Harbison,  112  Cal.  260,  267,  44  Pac.  572.  But,  in  Utah,  the 
failure  to  give  a  bond  does  not  necessarily  avoid  the  letters  of  admin- 
istration. It  only  makes  them  voidable. — Harris  v.  Chlpman,  9  Utah 
101,  33  Pac.  242.  Section  1401  of  the  Code  of  Civil  Procedure  of 
California  does  not  conflict  with  section  1396  of  that  code,  which  gives 
the  probate  court  the  general  power  to  require  a  bond  in  proper  cases. 
— Estate  of  White,  53  Cal.  19,  20.  The  English  rule  permitting  an 
executor  to  administer  upon  the  estate  of  his  intestate,  without  giving 
bonds  in  the  first  instance,  prevails  in  many  states,  but  in  the  majority 
of  them,  including  Oregon,  the  privilege  is  given  only  when  the  will 
expressly  so  directs.  The  only  effect  of  the  statute  in  that  state  allow- 
ing the  testator  to  exempt  his  executor  from  giving  bond  is  to  relieve 
him  therefrom  in  the  first  instance,  but  it  is  plainly  not  only  the  right, 
but  in  many  instances  also  the  duty,  of  the  county  court,  when  it  has 
reason  to  suspect  that  an  estate  will  be  fraudulently  administered,  or 
the  property  thereof  lost  to  those  interested  in  it,  on  a  proper  appli- 
cation by  a  legatee  or  creditor,  to  require  the  executor  to  give  a  bond, 
notwithstanding  such  exemption  in  the  will. — ^Bellinger  v.  Thompson, 
26  Or.  320,  37  Pac.  714,  716,  717.  Although  the  county  court  in  that 
state  has  no  authority  to  require  an  executor  to  give  bonds  in  the 
first  instance  for  the  faithful  execution  of  the  trust  reposed  in  him, 
where  the  will  expressly  provides  that  no  bonds  shall  be  required  of 
him,  yet  a  bond  given  voluntarily,  which  contains  no  conditions  unau- 
thorized by  law,  and  none  against  public  policy,  and  which  Is  good 
as  a  common-law  obligation,  is  valid. — ^Bellinger  v.  Thompson,  26  Or. 
820,  37  Pac.  714,  717. 

(3)  Validity. — The  plain  meaning  of  section  1388  of  the  Code  of 
Civil  Procedure  of  California  is,  that  the  principal  and  sureties  must 
sign  the  bond  before  letters  can  be  issued,  for,  obviously,  there  can 
be  no  execution  without  signing.  The  decisions  are  somewhat  con- 
flicting on  the  proposition  as  to  whether  the  sureties  can  be  held 
liable  on  a  bond  which  purported  to  be  Joint  and  several,  but  which 
has  not  been  signed  by  the  principal.  If,  however,  a  bond  is  not,  in 
form,  the  Joint  and  several  obligation  of  all  the  parties,  as  it  should 
be,  but  is  the  Joint  obligation  of  the  prlnciipal  and  sureties,  and  the 
several  obligation  only   of  the   latter,   the   bond,  not  having   been 
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executed  by  the  principal.  Is' not  yalld  for  any  purpose,  and  the  sure- 
ties are  not  liable  thereon,  unless  there  Is  evidence  showing  that 
they  Intended  to  be  bound  without  requiring  the  principal's  signa- 
ture.—Weir  V.  Mead,  101  Cal.  125,  128,  130,  40  Am.  8t  Rep.  46, 
35  Pac.  667.  As  a  matter  of  law,  It  Is  Immaterial  where  the  signa- 
ture of  one  signing  a  bond  may  be.  It  Is  as  binding  when  found  any- 
where else  on  the  paper  as  It  Is  when  appearing  at  the  end,  the 
question  being  always  open  whether  the  party,  not  having  signed  It 
regularly  at  the  foot,  meant  to  be  bound  by  It  as  It  stands,  or  whether 
he  left  it  so  unsigned  because  he  refused  to  complete  it  Hence,  if 
the  bond  of  an  administrator  Is  delivered  without  the  principal's  sig- 
nature, this  does  not  violate  an  agreement  with  the  sureties  that  the 
bond  was  not  to  be  filed  with  the  probate  court  until  the  principal 
had  signed  it,  if  his  name  was  signed  in  the  body  of  the  instrument 
before  delivery.— Kenck  v.  Parchen,  22  Mont.  519,  74  Am.  8t.  Rep.  625, 
57  Pac.  94,  95.  "The  state  of  California"  and  "the  people  of  the  state 
of  California"  describe  the  same  party,  and  a  statute  which  requires  a 
bond  to  be  given  in  the  one  name  Is  satisfied  by  a  bond  given  in  the 
other.— People  v.  Love,  19  Cal.  676,  681;  Tevls  v.  Randall,  6  Cal.  632, 
635,  65  Am.  Dec.  647.  Where  the  authority  of  an  executor  is  revoked 
and  an  administrator  with  the  will  annexed  is  appointed,  it  is  not 
essential  to  the  validity  of  the  bond  to  be  given  by  him,  as  such,  that 
his  special  character  should  be  recited  therein;  a  bond  in  the  ordinary 
form  required  of  general  administrators  by  the  statute  Is  valid  and 
proper.— Bull  v.  Bal,  17  N.  M.  466,  130  Pac.  251. 

(4)  Joint  and  several  bond.  Effect  of. — Under  section  1391  of  the 
Code  of  Civil  Procedure  of  California,  when  two  or  more  persons  are 
appointed  executors  or  administrators,  the  superior  court  must  re- 
quire a  separate  bond  from  each;  and  when  executors  give  a  Joint 
and  several  bond,  the  efTect  is  to  make  them  jointly  and  severally 
liable,  on  such  bond,  for  the  misconduct  of  each. — ^Estate  of  Sander- 
son, 74  Cal.  199,  213,  15  Pac.  753. 

(5)  Additional  bond.  Further  security. — Those  provisions  of  the 
statute  authorizing  the  requirement  of  "further  security"  are  Intended 
to  be  cumulative.  The  very  purpose  of  requiring  "further  security" 
is  to  strengthen,  not  to  increase,  the  security  previously  existing;  and 
it  is  obvious  that  the  purpose  would  fail  unless  both  bonds  relate 
to  the  same  subject-matter. — Lacoste  v.  SpUvalo,  64  Cal.  35,  40,  30  Pac. 
571.  The  title  to  property  sold  by  an  executor  passes,  though  no 
bond  is  given. — Evans  v.  Gerken,  105  Cal.  311,  313,  38  Pac.  725.  The 
statute  provides  that  an  additional  bond  must,  under  certain  cir- 
cumstances, be  required  by  the  probate  Judge  when  he  orders  a  sale 
of  real  estate;  and  when  a  party  objects  to  the  confirmation  of  the 
sale,  on  the  ground  that  the  bond  required  by  the  probate  Judge  was 
not  in  fact  given,  the  objecting  party  should  be  permitted  to  submit 
his  proof  in  support  of  the  objection.— Estate  of  Arguello,  50  Cal.  308, 
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310.  The  Statute  declares  that  the  mere  failure  to  give  the  security 
within  the  time  fixed  by  the  Judge's  order  shall,  of  Itself,  and  without 
any  further  action  on  the  part  of  the  court,  cause  the  right  of  the 
administrator  to  cease.  It  does  not  require  any  order  to  be  served  upon 
him.  Hence,  upon  the  failure  of  the  administrator  to  file  additional 
security  required  by  order  of  the  court,  and  the  consequent  cessation 
of  his  right  to  the  administi*ation  of  the  estate,  the  court  is  required 
to  appoint  as  administrator  "the  person  next  entitled  to  the  adminis- 
tration on  the  estate,  who  will  execute  a  sufficient  bond,"  and  is  au- 
thorized to  make  an  order  suspending  the  powers  of  the  administrator 
imtil  such  further  appointment  can  be  made,  and  in  the  meantime  to 
appoint  a  special  administrator  of  the  estate. — Barrett  y.  Superior 
Court,  111  Cal.  154.  158,  43  Pac.  519.  The  statute  of  Oregon  does  not 
require  the  executor  to  give  an  additional  undertaking  before  entering 
upon  the  duties  of  his  administration;  but  where  the  duty  of  admin> 
istering  the  partnership  property  of  the  deceased  devolves  upon  an 
administrator  by  the  surviving  partner's  failure  to  qualify,  he  is  not 
exonerated  from  giving  the  additional  undertaking  required  by  the 
statute. — Palicio  v.  Eigne,  16  Or.  142,  13  Pac.  765,  767.  The  heirs  at 
law  are  authorized  to  ask  for  further  security,  and  it  is  the  duty 
of  the  court,  whenever  it  comes  to  Its  knowledge  that  the  bond  of 
an  executor  or  administrator  is  insufficient,  to  require  him  to  file 
additional  security,  or  an  additional  bond;  and  when  such  bond  has 
been  given  by  the  executor  or  administrator,  either  voluntarily  or 
after  an  order  requiring  him  to  file  it,  it  does  not  affect  the  rights 
and  liabilities  of  another  surety  upon  the  original  bond. — Elizalde  v. 
Murphy,  146  Cal.  168,  171,  79  Pac.  866.  A  special  bond  may  be  re- 
quired in  a  proper  case,  it  being  for  the  court  to  determine  to  what 
extent  additional  security  is  necessary. — In  re  McPhee's  Estate,  10 
Cal.  App.  162,  101  Pac.  530.  Where  on  settlement  of  administrator's 
account  additional  security  was  found  necessary,  it  could  be  required 
though  appeal  was  pending  from  order  settling  account. — ^In  re  Mc- 
Phee's Estate,  10  Cal.  App.  162,  101  Pac.  530.  Discretion  of  court  is 
not  disturbable  except  for  abuse. — ^In  re  McPhee's  Estate,  10  CaL  App. 
162,  101  Pac.  530. 

2.  Liability  on  administration  iMnds. 

(1)  In  general. — ^It  has  been  repeatedly  held  that  an  action  can  not 
be  maintained  against  the  sureties  of  an  executor,  administrator,  or 
guardian  for  breach  of  the  bond  until  the  amount  of  indebtedness 
has  been  determined  by  order  of  the  probate  court. — Nickals  v.  Stan- 
ley, 146  Cal.  724,  726,  81  Pac.  117;  Relther  v.  Murdock,  135  Cal.  197, 
67  Pac.  784;  Chaquette  v.  Ortet,  60  Cal.  594,  599.  But  In  case  of  a  debt 
due  from  the  executor  to  the  testator  long  before  the  latter's  death, 
which  has  been  properly  included  in  the  inventory  as  money  in  the 
hands  of  the  executor,  the  sureties  on  the  bond  of  the  executor  are 
answerable  for  the  default  of  the  executor  in  not  making  payment,  and 
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without  demand  or  notice.  In  such  a  case  t^e  liabUlty  of  ChlB  principal 
iB  fixed.— Treweek  ▼.  Howard,  105  Cal.  484»  446,  89  Pac.  20.  But  an 
action  may  be  brought  In  a  court  of  equity  to  have  the  account  of 
a  deceased  guardian  settled,  and  for  a  Judgment  against  the  sureties 
for  the  sum  that  may  be  found  due  to  the  plaintiff  upon  such  settle- 
ment, without  a  separate  suit  In  equity  to  settle  and  determine  the 
liability  of  the  deceased  guardian,  where  all  the  parties  in  interest 
are  before  the  court.  One  suit  is  all  that  is  necessary.  It  matters  not 
that  part  of  the  relief  is  equitable  and  part  of  it  legal,  nor  under  which 
head  it  may  be  placed.  The  result  of  the  suit  is  the  same  as  the  result 
of  two  would  have  been.— Zurfluh  y.  Smith,  136  Cal.  644,  647,  67  Pac. 
1089.  Sureties  are  entitled  to  stand  upon  the  precise  terms  of  their 
contract,  and  If  the  bond  is  limited  to  the  duties  cast  upon  the  princi- 
pal, the  liabilities  can  not  be  extended. — Treweek  y.  Howard,  106  Cal. 
434, 444, 89  Pac.  20.  But  sureties  on  the  bond  of  an  executor  or  adminis- 
trator are  answerable  for  the  faithful  execution  of  the  duties  of  his 
trust,  without  regard  to  the  time  of  the  execution  of  the  bond. — 
Lacoste  y.  Splivalo,  64  Cal.  35,  41,  30  Pac.  571.  Sureties  are  all  liable  In 
the  same  action. — Slater  v.  McAvoy,  123  Cal.  437,  440,  66  Pac.  49. 
Sureties  on  official  bonds  are  liable  only  for  defaults  occurring  after 
the  commencement  of  the  term  of  office  for  which  they  become 
answerable;  but  this  rule  has  no  application  to  an  executor's  or  ad- 
ministrator's bond,  because  the  law  under  which  and  the  purpose  for 
which  they  are  given  are  different.  There  are  no  terms  of  office  of 
an  executor  or  administrator.  It  is  a  continuous  employment  from 
the  date  of  appointment  until  the  close  of  the  administration,  and 
the  sureties  on  the  bond  of  an  executor  or  administrator,  conditioned 
for  the  faithful  performance  of  his  duties,  are  answerable  for  assets 
which  have  been  misapplied  by  him  before  the  execution  of  the  bond, 
but  subsequent  to  his  appointment.  A  surety  on  the  administrator's 
or  executor's  bond  is  liable  for  whatever  is  properly  chargeable  to 
the  executor  in  his  official  capacity;  and  it  is  not  necessary  to  show 
that  the  fund,  or  property  so  chargeable,  was  actually  on  hand,  in- 
tact, or  in  specie  at  the  time  the  bond  was-  executed.  If  It  is  shown 
to  have  come  into  the  hands  of  the  executor  in  his  official  capacity, 
and  he  has  not  properly  disposed  of  or  accounted  for  it,  he  is  bound 
to  do  so  on  final  settlement;  and  the  sureties  on  his  bond,  whenever 
given,  are  held  for  the  faithful  performance  of  that  duty. — Bellinger 
V.  Thompson,  26  Or.  320,  37  Pac.  714,  718,  719;  Oreer  v.  McNeal, 
11  Okla.  526,  69  Pac.  893,  899.  Where  an  executor,  who  is  a  residuary 
legatee,  executes  a  bond  to  pay  all  debts  and  legacies  of  the 
testator,  he  and  his  sureties  become  absolutely  liable,  to  the  extent 
of  the  penalty  of  the  bond,  for  all  debts  and  legacies,  regardless  of  the 
amount  or  value  of  the  assets  of  the  estate;  and  where  a  specific 
legacy  is  not  paid  when  due,  the  legatee  may,  without  obtaining  an 
order  of  allowance  by  the  probate  court,  and  upon  demand  and  refusal 
of  payment,  maintain  an  action  for  the  recovery  of  such  legacy  against 
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the  obligors  of  the  bond. — ^Kreamer  ▼.  Kreamer,  62  Kan.  697,  85  Pac. 
214. 

(2)  Sureties'  liability  attaches  when. — ^The  general  rule  is,  that 
the  liability  of  a  surety  on  an  administrator's  or  guardian's  bond  de- 
pends upon  the  liability  of  the  principal,  and  does  not  attach  until 
that  has  been  ascertained  and  determined  by  the  judgment  of  a  court 
of  competent  jurisdiction.— Reither  v.  Murdock,  135  Cal.  197,  198,  67 
Pac.  784;  Nlckals  v.  Stanley,  146  Cal.  724,  726,  81  Pac.  117.  The  pov- 
erty or  riches  of  their  principal,  the  condition  of  the  estate,  and  where 
and  how  invested,  are  proper  subjects  of  inquiry  for  sureties  on  the 
bond  of  an  executor  or  administrator,  in  determing  whether  or  not  to 
become  responsible,  but  can  not  be  urged  as  reasons  to  excuse  them 
from  the  liability  which  they  assume.  Nor  can  the  representations 
of  their  principal  as  to  his  financial  position  avail  the  sureties. — Tre- 
week  v.  Howard,  106  Cal.  434,  446,  39  Pac.  20.  A  surety  is  a  principal 
debtor,  and  no  demand  is  necessary  before  action.  If  a  demand  is 
necessary,  the  bringing  of  a  suit  is  sufficient. — BolleS  v.  Bird,  12  Colo. 
App.  78,  64  Pac.  403.  Where  the  heirs  to  an  estate  had  nothing  to  do 
with  the  procurement  of  sureties  on  the  administrator's  bond,  they 
will  not  be  charged  with  bad  faith  in  failing  to  inform  an  additional 
surety  of  their  suspicions  of  misconduct  of  the  administrator,  where 
their  petition  for  his  removal  set  forth  his  derelictions  of  duty  as 
a  matter  of  record,  and  the  additional  surety  will  be  liable  on  the 
bond.— Elizalde  ▼.  Murphy,  163  Cal.  681,  126  Pac.  978. 

REFERENCES. 

Inability  of  sureties  in  proceedings  against  them  on  the  bond  of  an 
executor  or  administrator. — See  note  61  Am.  Dec.  619-626. 

>(3)  Conclusiveness  upon  sureties  of  accounting,  distribution,  and 
judgment. — The  sureties  upon  the  bond  of  an  executor  or  administrator 
are,  in  the  absence  of  fraud,  concluded  by  the  decree  of  the  probate 
court,  duly  rendered  upon  a  final  settlement  and  accounting  by  their 
principal  as  to  the  amount  of  the  principal's  liability,  although  the 
sureties  on  the  bond  are  not  parties  to  the  accounting.  Such  a  decree 
can  not  be  collaterally  attacked. — Greer  v.  McNeal,  11  Okla.  626,  69  Pac. 
893,  898;  11  Okla.  619,  69  Pac.  891;  Kenck  v.  Parchen,  22  Mont.  619,  74 
Am.  St.  Rep.  626,  67  Pac.  94;  Bellinger  v.  Thompson,  26  Or.  320,  37  Pac. 
714;  Irwin  v.  Backus,  26  Cal.  214,  86  Am.  Dec.  126;  Chaquette  v.  Ortet, 
60  Cal.  594;  Treweek  v.  Howard,  106  Cal.  434,  446,  39  Pac.  20;  Reither 
V.  Murdock,  136  Cal.  197,  198,  67  Pac.  784.  But  the  probate  court  being 
one  of  only  a  limited  jurisdiction,  and  its  proceedings  being  regulated 
and  governed  entirely  by  statute,  it  can  only  settle  the  accounts  of 
administrators  or  guardians  in  the  manner  prescribed  by  the  code. 
If  an  administrator  or  guardian  dies  or  absconds,  or  is  beyond  the 
jurisdiction  of  the  court,  the  proper  method,  in  order  to  ascertain 
whether  he  is  liable,  and  to  what  extent,  so  as  to  bind  the  sureties  on 
Probate  Law — iS 
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his  official  bond*  is  by  a  proceeding  In  the  nature  of  a  cItII  action, 
wherein  the  sureties  are  made  parties  and  have  opportunity  to  be 
heard.  If  this  is  not  done,  neither  the  administrator  nor  his  sureties  are 
bound  by  the  decree  settling  his  account. — ^Reither  y.  Murdock*  135 
Cal.  197,  201,  67  Pac.  784.  So  a  decree  of  distribution  of  the  estate  of 
a  deceased  person  fixes  the  liability  of  the  executor  or  administrator, 
and,  in  the  absence  of  fraud,  Is  binding  upon  the  representative  and 
his  sureties,  although  they  were  not  made  parties  to  the  proceeding, 
and  without  regard  to  the  fact  as  to  whether  an  additional  bond  was 
given  or  not.— Evans  v.  Gerken,  105  Cal.  311,  313,  38  Pac.  725;  Tre- 
week  V.  Howard,  105  Cal.  434,  445,  39  Pac.  20;  and  if  a  person  con- 
tinues to  act  as  executor,  after  his  account  is  settled,  and  after  a 
decree  of  partial  distribution  has  been  entered,  he  is  answerable  on 
his  bond  for  a  failure  to  pay  over  money,  actually  in  his  possession 
and  under  his  control,  until  it  is  actually  paid  over  pursuant  to  agree- 
ment—McCloud  V.  Hewlett,  135  Cal.  361,  363,  369,  67  Pac.  333. 

(4)  Breach  of  bond. — The  refusal  or  neglect  of  an  executor  or  ad- 
ministrator to  obey  or  to  comply  with  the  final  Judgment  of  the  pro- 
bate court  rendered  against  him  constitutes  a  breach  of  his  bond, 
which  provides  that  he  ''shall  faithfully  execute  the  duties  of  the 
trust,  as  such  administrator,  according  to  law,"  and  renders  him  liable, 
as  well  as  the  sureties  thereon,  for  the  full  amount  of  said  Judgment. — 
Greer  v.  McNeal,  11  Okla.  526,  69  Pac.  893,  898.  His  failure  to  account 
to  the  estate  for  certain  moneys  which  came  into  his  hands  is  a 
breach  of  his  bond. — McAllister  v.  People,  28  Colo.  156,  63  Pac.  308. 
So  his  failure  to  make  payment  according  to  the  directions  of  the 
court  constitutes  a  breach  of  his  bond,  for  which  the  sureties  are 
answerable.  But  there  is  no  breach  until  there  is  a  failure  to  account, 
or  to  pay  over  the  money  as  ordered. — Chaquette  v.  Ortet,  60  Cal.  594, 
599;  Bellinger  v.  Thompson,  26  Or.  320,  87  Pac.  714,  718. 

REFERENCES. 

What  constitutes  a  breach  of  the  bond  of  an  executor  or  adminis- 
trator.— See  note  51  Am.  Dec  525-534. 

(5)  Sureties  are  liable  for  what. — ^As  the  employment  of  an  exec- 
utor or  administrator  is  a  continuous  one  from  the  date  of  appoint- 
ment until  the  close  of  the  administration,  and  as  he  is  answerable 
during  such  time  for  the  faithful  performance  of  his  duties,  he  is 
liable  for  assets  misapplied  during  such  time,  though  the  appropria- 
tion occurred  before  the  execution  of  his  bond. — Bellinger  v.  Thomp- 
son, 26  Or.  320,  37  Pac.  714»  718.  Under  the  statute  of  Wyoming, 
the  executor  or  administrator  of  a  decedent  becomes  liable,  with  his 
sureties,  for  the  faithful  discharge  of  "all  Just  debts  and  obligations" 
of  the  deceased,  although  there  was  a  misapplication  of  funds  of  the 
estate,  occurring  after  decedent's  death. — Snyder  ▼.  State,  5  Wyo.  318, 
63  Am.  St.  Rep.  60,  40  Pac.  441.    An  executor  or  administrator  and  his 
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sureties  are  answecable  for  damages,  when  the  representative  does 
what  the  law  forbids,  or  fails  to  exercise  reasonable  care  and  diligence 
in  doing  what  it  enjoins.  Thus  they  are  answerable  for  money  de- 
posited in  a  Wnk  by  the  administrator,  where  he  allows  it  to  remain 
after  a  time  when,  if  he  had  performed  his  duty,  it  would  have  been 
distributed  to  those  entitled,  and  is  lost  by  the  bank's  failure. — Mc- 
Nabb  V.  Wixom,  7  Nev.  163.  The  sureties  on  the  bond  of  an  executor 
or  administrator  are  answerable  for  the  faithful  execution,  by  the 
representative,  of  the  duties  of  his  trust,  without  regard  to  .the  time 
of  the  execution  of  the  bond. — ^Lacoste  v.  Splivalo,  64  Cal.  35,  41,  30 
Pac.  571.  Where  the  bond  executed  by  a  surety  of  an  administrator 
does  not  in  terms  limit  his  liability  to  the  acts  of  the  administrator 
after  the  execution  of  the  instrument,  but  is  general  in  terms,  con- 
ditioned upon  the  faithful  performance  by  the  administrator  of  the 
duties  of  his  trust,  it  is  settled  beyond  controversy  that,  under  such 
circumstances,  the  surety  upon  the  bond  of  such  administrator  becomes 
liable  for  the  breaches  of  trust  of  the  administrator  committed  prior 
to  his  becoming  such  surety,  as  well  as  for  those  committed  subse- 
quent thereto.— Elizalde  v.  Murphy,  163  Cal.  681,  126  Pac.  978,  981. 
Where  a  special  bond  is  given  by  an  administrator  to  obtain  an  order 
to  sell  lands  outside  of  the  state  and  which  order  the  court  had  no 
jurisdiction  to  make,  the  sale  was  made  in  his  individual  capacity,  and 
the  sureties  on  the  bond  are  not  liable  to  creditors  of  the  estate  as 
the  proceeds  of  the  sale  of  the  lands  are  not  available  for  payment 
of  the  debts  of  the  estate.— iPeople  v.  Parker,  54  Colo.  604,  132  Pac.  57. 

(6)  Liability  of  sureties  for  personal  debts  of  executor  or  adminis- 
trator.— Notwithstanding  the  fiction  of  law  in  California  that  money 
due  from  an  administrator  to  the  estate  which  he  represents  shall,  as 
against  him,  be  deemed  money  on  hand,  such  legal  fiction  will  not  be 
allowed  to  work  wrong  and  injustice.  It  may  be  that  he  will  never 
have,  at  any  time,  in  accounting  as  executor  or  administrator,'  the 
means  to  enable  him  to  pay  the  debt,  or  any  part  thereof;  and  the 
rule  now  is,  that  the  executor  or  administrator  should  not  be  charged 
for  his  personal  debt  to  the  estate  beyond  his  actual  ability  to  pay, 
for  only  to  that  extent  does  he,  by  his  appointment,  receive  money 
from  himself  belonging  to  the  estate.— Estate  of  Walker,  125  Cal.  242, 
248,  73  Am.  St.  Rep.  40,  57  Pac.  991;  Sanchez  v.  Forster,  133  Cal. 
614,  65  Pac.  1077;  Estate  of  Thomas,  140  Cal.  397,  78  Pac.  1059.  The 
sureties  upon  an  administrator's  bond  are  in  no  sense  guarantors 
of  a  debt  owed  by  the  administrator  to  the  deceased  in  his  lifetime. 
Section  1615  of  the  Code  of  Civil  Procedure  of  California  declares  that 
"no  ekecutor  or  administrator  is  accountable  for  any  debts  due  to 
the  decedent,  if  it  appears  that  they  remain  uncollected  without  his 
fault."  This  rule  of  law  applies  to  the  debt  of  an  administrator, 
equally  with  that  of  any  other  person,  and  special  restrictions  upon 
executors,  as  declared  in  section  1447  of  that  code,  are  not  made  appli- 
cable to  administrators.— Sanchez  ▼.  Forster,  133  Cal.  614,  615,  66  Pac. 
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1077.  But  in  Oregon,  where  the  single  qaestion  j»resented  on  appeal 
was,  whether  the  sureties  on  an  executor's  bond,  who  executed  the 
same  without  knowledge  of  his  indebtedness  or  his  insolvency,  were 
liable,  under  the  decree  of  final  distribution,  for  the  amount  of  his 
personal  debt  to  the  estate,  the  court  was  of  the  opinion  that  there 
could  be  but  one  answ^er  to  the  question,  and  that  was,  that*  they  were 
liable.  "It  is  common  learning  [knowledge],"  said  the  court,  "that 
the  liability  of  the  executor  is  coextensive  with  that  of  the  principal," 
and  the  decree  of  the  county  or  probate  court,  which  binds  the  princi- 
pal, will,  in  the  absence  of  fraud  or  collusion,  bind  the  surety.  It 
follows,  that  when  an  executor  has  been  charged,  upon  the  settlement 
of  his  accounts,  with  a  personal  debt  which  he  owed  the  deceased, 
whether  by  virtue  of  the  statute,  as  in  this  state,  or  without  a  statute, 
as  in  other  Jurisdictions,  the  sureties  on  his  bond  are  bound  for  the 
payment  thereof,  and  the  executor's  insolvency  or  inability  to  pay  is 
no  defense. — ^United  Brethren  First  Church,  etc.,  v.  Akin,  45  Or.  247, 
2  Ann.  Cas.  353,  66  Am.  St.  Rep.  654,  77  Pac.  748.  Inasmuch  as  an 
administrator  who  is  chargeable  with  a  debt  due  from  himself  can 
not  sue  himself  to  enforce  the  same,  and  yet  it  being  his  official  duty  to 
collect  and  pay  the  same  for  the  estate,  he  must  be  held  officially 
liable  for  any  money  he  could  have  applied  thereon  at  any  time  during 
his  official  term.  If  he  has  not  so  applied  it  when  able  to  do  so,  he 
•has  not  faithfully  discharged  his  trust  according  to  law,  and  he  and 
the  sureties  on  his  official  bond  may  be  held  liable  for  the  payment  of 
the  same.  It  is  only  as  he  had  the  means  to  pay  that  he  and  his 
sureties  are  chargeable  with  the  money  which  ought  to  be  in  his 
hands. — ^In  re  Loheide,  17  Gal.  App.  475,  120,  Pac.  56. 

REFERENCES. 

Liability  of  sureties  on  bond  of  executor  or  administrator  for  a 
debt  of  the  representative  owing  to  the  estate. — See  note  112  Am.  St 
Rep.  409-413.  The  matter  of  the  liability  of  sureties  on  administration 
bonds  in  cases  of  Judgments  or  decrees  against  their  principal  is 
discussed  in  the  case  of  Commonwealth  v.  Fidelity  &  Deposit  Co.,  132 
Am.  St  Rep.  764.  Liability  of  surety  on  bond  of  executor  or  admin- 
istrator for  debt  contracted  in  interest  of  estate. — See  22  L.  R.  A. 
(N.  S.)  1094. 

(7)  Sureties  are  not  liable  for  what — ^The  sureties  on  an  adminis- 
trator's bond  are  not  answerable  for  his  failure  to  account  until  the 
power  of  the  court  to  secure  the  appearance  of  the  administrator  at 
a  settlement  has  been  exhausted,  by  the  issuance  of  a  citation  demand- 
ing him  to  appear.  It  can  not  be  assumed  that  the  admini^rator 
would  have  failed  to  appear  and  to  render  an  account  had  a  citation 
been  served  upon  him. — Ashurst  v.  Fountain,  67  Cal.  18,  6  Pac.  849. 
So  where  an  administrator  uses  money  in  pursuance  of  an  order  of 
the  probate  court,  having  Jurisdiction  of  the  subject-matter  and  over 
the  parties,  in  the  payment  of  the  costs  of  administration,  and  in 
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pas^ment  of  the  indebtedness  against  the  estate,  it  is  not  only  the 
right  of  the  administrator  to  comply  with  the  orders  of  the  court,  but 
it  is  also  his  duty,  and  he  is  not,  nor  are  his  bondsmen,  answerable  for 
such  disbursement. — Miller  v.  Baker,  9  Kan.  App.  883,  58  Pac.  1002, 
1003.  Neither  is  the  administrator  in  his  official  capacity,  nor  are 
the  sureties  on  his  bond,  answerable  for  the  appropriation  of  the  pro- 
ceeds of  a  policy  of  life  insurance  payable  to  the  executors  or  admin- 
istrators of  the  decedent  for  the  benefit  of  his  wife,  which  were 
collected  by  the  administrator  and  applied  to  the  payment  of  debts 
of  the  estate.  The  sureties,  under  the  terms  of  the  contract,  were 
answerable  only  for  the  faithful  performance  of  such  duties  as  were 
imposed  by  law  on  the  administrator,  as  administrator  of  the  estate 
of  the  deceased.  If  the  proceeds  of  the  insurance  policy  were  received 
by  the  administrator  as  a  trustee  for  the  widow,  and  solely  for  her 
use,  because  of  the  terms  of  the  agreement  between  the  deceased  and 
the  insurance  company,  such  proceeds  were  in  no  sense  property  of 
the  estate,  and  were  not  received  by  him  in  the  discharge  of  any 
official  duties  as  administrator.  The  property  was,  in  such  event, 
the  property  of  the  widow,  and  the  administrator  was  simply  her 
agent  or  trustee  In  regard  thereto.  The  sureties  on  his  bond  as  ad- 
ministrator thereon  had  not  undertaken  to  be  answerable  for  the 
faithful  performance  of  his  duties  as  such  agent  or  trustee,  or  for 
the  faithful  performance  of  any  duties,  except  those  relating  to  the 
administration  of  the  decedent's  estate.  And  the  fact  that  persons 
Interested  in  the  estate  may  have  profited  by  reason  of  the  wrongful 
act  of  the  administrator  can  not  affect  the  question  as  to  the  liability 
of  the  estate.— Nickals  v.  Stanley,  146  Cal.  724,  725,  81  Pac.  117.  In 
the  case  of  a  fraudulent  sale  of  the  estate  of  a  decedent,  made  by 
the  executor  or  administrator  of  the  estate,  the  sureties  are  not 
answerable.  The  representative  alone  is  liable  in  double  the  value  of 
the  land  sold,  as  liquidated  damages,  to  be  recovered  in  an  action  by 
the  person  having  an  estate  of  inheritance  therein. — ^Weihe  v.  Statham, 
67  Cal.  245,  7  Pac.  673,  676. 

(8)  Joint  liability.  Subrogation.  Contribution.  Reimbursement. — 
There  is  no  Joint  liability  between  the  sureties  on  separate  bonds  of 
co-executors,  and  as  there  is  no  joint  liability,  there  can  be  no  right 
of  contribution  by  one  set  of  sureties  against  the  others. — Hewlett  v. 
Beede,  2  Cal.  App.  561,  83  Pac.  1086,  1087.  If  one  of  several  sureties 
dies,  it  is  not  improper  to  join  his  executor  with  some  of  .the  other 
sureties,  in  an  action  against  another  surety  for  contribution. — Dussol 
y.  Bruguiere,  50  Cal.  466,  459.  But  if  the  principal  dies,  a  judgment 
against  the  sureties  is  not  enforceable  by  them  as  a  claim  against 
their  principal's  estate  until  they  have  paid  it  Reimbursement  can 
be  claimed  only  for  what  has  been  expended. — Estate  of  Hill,  67  Cal. 
238,  243,  7  Pac.  664.  Sureties  on  an  administrator's  bond  are  usually 
entitled  to  be  subrogated  to  the  security  held  by  the  creditor;  and 
in  a  case  where  the  executor  or  administrator  is  Indebted  to  the 
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estate  which  he  represents,  the  sureties  would  succeed  to  the  debt 
against  the  administrator. — Estate  of  Walker,  125  Cal.  242,  247,  73  Am. 
St.  Rep.  40,  57  Pac.  991.  The  reimbursement  to  which  an  administrator 
is  entitled  on  account  of  payments  made  for  attorneys'  fees,  expenses, 
and  for  extraordinary  services,  is  a  right  personal  to  himself,  and  one 
which  he  may  waive;  but  if  It  could  be  said  that  this  right  of  the 
principal  on  the  bond  to  assert  the  claim  is  one  to  which  the  sureties 
might  be  subrogated,  yet  It  must  follow  that  such  sureties  would  be 
restricted  in  the  enforcement  of  such  subrogated  rights  to  the  mode 
prescribed  for  their  enforcement  by  the  principal. — Elizalde  ▼.  Murphy, 
4  Cal.  App.  114,  116.  8T  Pac.  245. 

(9)  Release.  Termination  of  liability.  DIacharge.  In  general. — 
The  power  of  the  county  court  to  relieve  a  surety  on  an  administrator's 
or  executor's  bond  from  liability  Is  purely  statutory.  After  a  bond 
has  been  given,  the  heir,  legatee,  or  creditor  of  the  estate  acquires 
and  has  a  vested  interest  in  it,  and  the  power  of  the  court  over  it 
ceases,  except  In  a  proceeding  authorized  by  law.  When,  therefore, 
an  executor  or  administrator  has  given  a  bond  for  the  performance  of 
his  duties  as  such,  he  can  not,  after  it  has  been  accepted  and  filed, 
upon  his  own  motion,  and  to  suit  his  own  convenience  or  his  own 
interest,  apply  for  and  obtain  an  order  of  the  court  setting  it  aside, 
discharging  the  sureties  thereof,  and  substituting  a  new  one  in  its 
stead.  In  many  states  the  statutes  provide  that  a  surety  may,  on  his 
own  petition,  and  with  notice  to  interested  parties,  obtain  an  order 
and  be  discharged  from  further  liability  upon  an  executor's  or  admin- 
istrator's bond,  but  no  such  statute  exists  in  Oregon.  In  that  state 
there  is  a  method  provided  by  which  a  surety  can  be  discharged  or 
relieved,  but  it  does  not  follow  that  because  a  county  court  in  that 
state  has  power  to  compel  an  executor  or  administrator  to  give  a 
bond,  it  also  has  power  to  cancel  It  and  substitute  another  in  its 
place.  After  the  bond  has  been  given,  the  power  of  the  county  court 
over  it  ceases,  and  the  heirs,  legatees,  or  creditors  for  whose  security 
It  was  given  have  a  vested  interest  therein,  of  which  they  can  be 
deprived  only  by  some  proceeding  known  to  the  law.  It  is  only  when 
the  amount  of<he  executor's  or  administrator's  undertaking  is  insuffi- 
cient, or  the  sureties  therein,  or  either  of  them,  have  become  non- 
residents of  the  state,  or  are  likely  to  or  have  become  insolvent, 
that  the  county  court  may  require  a  new  bond,  which  will  operate 
to  discharge  the  sureties  on  the  former  undertaking  from  liability 
on  account  of  their  principal,  arising  from  his  acts  or  omissions  sub- 
sequent thereto;  and  this  proceeding  is,  by  statute,  wisely  limited 
to  cases  where  complaint  Is  made  by  an  heir,  legatee,  devisee,  or 
creditor,  or  other  person  interested  in  the  estate,  and  who  have  a 
vested  Interest  in  such  undertaking  or  bond. — Bellinger  v.  Thompson, 
26  Or.  320,  37  Pac.  714,  720.  The  entry  of  a  conventional  judgment 
and  order  in  an  action,  whereby  the  remedies  of  the  sureties  are 
delayed  and  made  to  wait  upon  contingencies  to  which  they  have 
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nefver  asBented,  and  about  which  they  have  never  been  consulted,  will 
release  the  sureties  on  an  executor's  bond  from  their  liability. — Fordyce 
T.  Ellis,  29  Cal.  96,  101. 

(10)  What  does  not  release  sureties. — Mere  passlYe  delay  and  for- 
bearance on  the  part  of  the  sureties  of  an  executor  or  administrator  in 
compelling  him  to  account  to  the  probate  court  does  not  discharge 
them  from  liability  nor  aftect  their  obligation.  The  condition  of  their 
obligation  is,  that  their  principal  will  perform  all  the  duties  of  exec- 
utor or  administrator,  including  that  of  rendering  to  the  probate  court, 
from  time  to  time,  such  accounts  of  his  administration  as  are  re- 
quired by  law;  and  his  failure  to  render  such  accounts  is  a  derelic- 
tion of  duty,  for  which  his  sureties  are  answerable,  especially  where 
they  might  have  taken  proceedings,  under  the  statute,  to  procure  their 
release  from  future  responsibility,  but  failed  to  do  so. — Biggins  v. 
Raisch,  107  Cal.  210,  213,  40  Pac.  333.  Where  the  statute  permits 
the  obligee  on  the  bond  of  an  executor  or  administrator  to  sue  any  or 
all  of  the  obligors,  the  dismissal  of  an  action  as  to  the  principal,  sued 
with  a  surety,  does  not  release  the  surety.  The  situation  is  the  same 
as  though  the  action  In  the  first  instance  had  been  brought  by  the 
obligee  against  the  surety  only. — McAllister  v.  People,  28  Colo.  156,  63 
Pac.  308.  Under  the  statute,  the  heirs  at  law  are  authorized  to 
ask  for  "further  security,"  and  it  is  the  duty  of  the  court,  whenever 
it  comes  to  its  knowledge  that  the  bond  of  an  executor  or  adminis- 
trator is  insufficient,  to  require  him  to  file  an  "additional  security"; 
and  the  giving  of  such  bond  does  not  affect  the  rights  and  liabilities 
of  a  surety  upon  the  original  bond,  whether  such  additional  bond  was 
given  by  the  representative  voluntarily  or  after  an  order  requiring 
him  to  file  it— -Elizalde  v.  Murphy,  146  Cal.  168,  171,  79  Pac.  866.  Section 
1543  of  the  Civil  Code  of  California  declares  that  "a  release  of  one 
of  two  or  more  Joint  debtors  does  not  extinguish  the  obligation  of 
any  of  the  others."  The  provisions  of  this  section  are  universal,  and 
Include  all  releases,  whether  resulting  from  operation  of  law  or  by 
virtue  of  a  statutory  provision,  or  by  the  direct  act  of  the  party  with 
whom  or  for  whose  benefit  the  obligation  was  entered  into. — Elizalde  v. 
Murphy,  146  Cal.  168,  171,  79  Pac.  866.  An  order  of  the  court,  made 
on  application  of  the  heirs,  releasing  an  insolvent  surety  on  the  bond 
of  an  administrator,  and  requiring  the  administrator  to  give  additional 
security,  does  not  release  the  co-surety's  obligation  on  the  original 
bond.— Elizalde  v.  Murphy,  146  Cal.  168,  171,  79  Pac.  866.  Nor  are 
the  sureties  on  an  administrator's  bond  released  from  liability  by 
the  neglect  of  a  subsequent  administrator  of  the  estate  of  the  dece- 
dent to  collect  from  the  former  administrator  a  balance  found  to  be 
due  from  him  to  the  estate  upon  the  settlement  of  his  accounts. — Estate 
of  Connolly,  73  Cal.  423,  424,  15  Pac.  56.  If  a  decree  in  a  probate 
proceeding  has  been  entered,  directing  an  executor  to  deposit  certain 
money  in  a  bank  for  the  use  and  benefit  of  an  heir,  the  executor  can  not 
be  released  and  his  bondsmen  discharged  until  he  has  fully  complied 
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with  the  decree  of  ibe  probate  court — ^Ehmgren  y.  Oronlund,  19  Utah 
411,  67  Pac.  268. 

3.  Action  on  bonds. 

(1)  In  general. — In  an  action  on  the  bond  of  an  executor  or  admin- 
istrator, the  only  matter  triable  Is  the  validity  of  the  bond  sued  on, 
and  the  liability  of  the  sureties  to  the  plalntlfF.  It  is  very  doubtful 
whether  the  rights  and  liabilities  of  the  defendants,  as  among  them- 
selves, can  be  determined,  even  upon  issues  framed  for  that  purpose. — 
Bellinger  ▼.  Thompson,  26  Or.  320,  40  Pac.  229.  In  such  an  action 
the  heirs  are  concluded  as  to  all  matters  embraced  in  the  final  account 
of  the  representative,  but  not  as  to  matters  not  embraced  therein. — 
Hartsel  v.  People,  21  Colo.  296,  40  Pac.  667,  668.  If  a  person  has 
two  characters, — ^that  of  executor  and  that  of  trustee, — the  duties  of 
one  are  separate  and  distinct  from  and  independent  of  the  other; 
and  until  he  is  discharged  from  the  former,  and  has  assumed  the 
duties  of  the  latter,  his  liability  as  executor  stiU  continues.  A  mere 
order  of  final  settlement  or  distribution  can  not  discharge  him  as  execu- 
tor, or  relieve  his  bondsmen,  until  distribution  is  actually  made; 
and  if  he  has  never  qualified  as  trustee,  he  can  not  be  regarded 
as  having  acted  in  any  other  capacity  than  that  of  executor.  At 
all  events,  the  sureties  upon  his  bond  as  executor  are,  in  an  action 
thereon,  estopped  from  asserting  that  he  had  ceased  to  be  an  execu- 
tor, and  was  only  a  trustee,  where  he  had  never  assumed  the  duties 
of  trustee  for  the  purpose  of  converting  assets  into  cash  and  paying 
the  proceeds  over  to  a  guardian. — Bellinger  v.  Thompson,  26  Or.  320, 
87  Pac.  714,  718.  So  the  sureties  upon  the  bond  of  an  executor  or 
administrator  are  estopped  from  denying  that  the  order  appointing 
him  was  duly  made  and  entered,  where  the  bond  recites  that,  by 
an  order  of  the  probate  court  "duly  made  and  entered,"  the  executor 
was  appointed  as  such. — Moore  v.  Earl,  91  Cal.  632,  636,  27  Pac.  1087. 
Under  the  Ck)lorado  statute,  actions  may  be  maintained  by  the  people 
of  the  state  for  the  use  of  any  person  who  may  be  injured  by  the 
conduct  of  the  administrator  or  executor.  But  the  statute  gives 
strangers  a  right  to  sue  on  the  bond  only  when  they  have  sustained 
some  damage  which  they  show.  When  the  plaintiff  falls  to  prove 
that  he  had  a  claim  against  the  estate,  or  that  the  administrator  had 
received  any  assets,  he  is  not  injured  by  the  misconduct  of  the  admin- 
istrator (in  this  case  failure  to  file  an  inventory),  and  consequently 
he  fails  to  establish  the  essential  elements  of  a  cause  of  action. — 
Metz  V.  People,  6  Colo.  App.  67,  40  Pac.  61.  Neither  an  administrator 
nor  the  sureties  on  his  bond  may  be  sued  for  a  breach  of  his  adminis- 
trator's bond  until  there  has  been  a  settlement  or  final  accounting  in 
the  county  (probate)  court  and  a  decree  entered  therein  showing  a 
balance  due,  or  some  other  breach  of  the  conditions  of  the  bond,  and 
a  failure  on  the  part  of  the  administrator  to  comply  with  such  decree. 
— Pennington  v.  Newman,  36  Olda.  694,  129  Pac.  693. 
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REFERENCES. 

Fbr  instructiye  cases  in  general  as  to  actions  upon  the  bonds  of 
executors  or  administrators,  see  Bellinger  y.  Thompson,  26  Or.  320,  37 
Pac.  714;  Rutenic  v.  Hamakar,  40  Or.  444,  67  Pac.  196;  Qreer  y.  Mc- 
Neal,  11  Okla.  526,  69  Pac.  893. 

(2)  Successive  administrations.  Actlonsagainst  sureties  of  defaulting 
administrators  and  deceased  administrators  or  co-executors. — A  public 
administrator  must  procure  letters  of  administration,  like  any  other 
applicant.  He  is  not  an  ex  officio  administrator'  of  any  estate.  If  a 
person's  authority  to  administer  upon  an  estate  is  deriyed  solely  by 
the  grant  of  letters  issued  to  him  during  his  first  term  of  office  as 
public  administrator,  the  fact  that  he  afterwards  succeeds  himself 
as  public  administrator  has  nothing  to  do  with  the  liability  of  the 
bondsmen  for  his  first  term,  and  may  be  treated  as  though  it  did  not 
exist.  He  continues  to  be  administrator  of  the  estate  after  the  expira- 
tion of  his  first  term  as  public  administrator,  and  it  naturally  follows 
that  the  sureties  on  his  second  official  bond  are  not  liable  for  the  acts 
and  omissions  as  administrator  of  any  estate  of  which  he  became  the 
representatiye  before  they  executed  their  undertaking. — O'Rourke  y. 
Harper,  35  Mont.  346,  89  Pac.  65,  66.  An  administrator  de  bonis  non 
may  maintain  an  action  against  a  former  administrator,  who  has  been 
remoyed,  as  well  as  against  the  sureties  on  his  administration  bond, 
to  recoyer  the  personal  effects  and  assets  of  the  estate  unadministered, 
including  the  proceeds  deriyed  from  a  sale  of  the  assets  of  the  estate 
and  conyerted  by  the  former  administrator,  and  also  for  his  other 
maladministrations  or  omissions.  The  fact  that  no  final  accounting 
has  been  had  with  such  administrator  in  the  probate  court  does  not 
depriye  the  district  court  of  power  to  hear  and  determine  such  action, 
where  the  administrator  has  absconded  from  the  state,  and  has  been 
remoyed  from  office,  and  has  failed  to  turn  oyer  the  assets  of  the 
estate  upon  the  order  of  the  probate  court.  The  assets  of  the  estate 
are  not  to  be  regarded  as  administered  until  they  haye  been  collected 
and  applied  as  required  by  law  and  the  will  of  the  testator;  and  when 
moneys  of  an  estate  haye  been  misapplied  or  wrongfully  paid  out, 
the  administrator  de  bonis  non  may  recoyer  from  the  defaulting  admin- 
istrator and  his  sureties  the  amount  so  misapplied,  and  also  for  the 
additional  expense  of  administration  made  necessary  by  the  default. — 
Surety  Co.  y.  Piatt,  67  Kan.  294,  sub  nom.;  American  Surety  Co.  y. 
Piatt,  72  Pac.  776.  If  an  administrator  dies,  leaying  an  unstated  ac- 
count, and  there  is  no  administration  of  his  estate,  a  subsequent  admin- 
istrator may  bring  an  action  against  the  sureties  on  the  bond  of  the 
deceased  administrator  to  compel  an  accounting,  and  in  such  a  case 
the  sureties  are  the  proper  parties  to  make  the  settlement. — Slater 
y.  McAyoy,  123  Cal.  437,  440,  56  Pac.  49.  In  such  a  case,  Jurisdiction 
to  compel  an  accounting  from  the  proper  parties  yests  in  the  superior 
court  as  a  court  of  equity,  and  it  is  not  necessary,  before  bringing  such 
suit,   that  the   plaintiff  pursue   the  personal  representative   of  the 
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deceased  administrator  and  compel  from  him  a  statement  and  settle- 
ment of  the  deceased  administrator's  account.  It  is  not  necessary  that 
the  account  he  settled  in  some  other  forum  or  in  some  other  action 
before  proceeding  against  the  sureties. — Slater  v.  McAvoy,  123  Cal. 
437,  439,  66  Pac.  49.  See,  also,  Chaquette  t.  Ortet,  60  Cal.  694;  Zurfluh 
V.  Smith,  186  Cal.  644,  67  Pac.  1089.  If  a  co-executor  dies,  leaylng 
funds  of  the  estate  received  by  him  unaccounted  for.  It  Is  the  duty  of 
a  surviving  executor,  as  such,  to  sue  his  sureties  for  the  recovery  of 
such  funds. — Hewlett  v.  Beede,  2  Cal.  App.  661,  83  Pac.  1086,  1088. 
Where  a  fund  subsequently  claimed  to  be  a  trust  fund  came  Into  the 
possession  of  a  former  administrator  by  virtue  of  his  office,  the 
sureties  on  his  bond  are  liable  to  the  estate  after  his  death  at  suit  of 
a  succeeding  administratrix,  notwithstanding  a  suit  to  recover  such 
fund  from  the'  estate  was  pending  at  his  death. — ^Bllzalde  v.  Murphy, 
11  Cal.  App.  32,  108  Pac.  904. 

(8)'  Leave  to  sue. — Except  in  cases  where  the  statute  prescribes 
that  application  must  first  be  made  to  the  court  and  leave  obtained 
to  sue  on  the  bond  of  an  executor  or  administrator,  no  application 
for  leave  to  bring  such  suit  Is  necessary.  The  statute  of  the  state  of 
Washington,  which  provides  that  before  any  action  shall  be  com- 
menced by  plaintiff,  other  than  the  state  or  municipality,  against  any 
public  officer  for  official  misconduct,  does  not  apply  to  an  action  against 
an  executor  or  administrator,  as  such  representative  is  not  a  "public 
officer."— Bartels  v.  Qove,  4  Wash.  632,  30  Pac.  676. 

(4)  Restriction  upon  action  against  sureties. — ^No  action  can  be 
maintained  against  the  sureties  of  an  executor,  administrator,  or 
guardian  for  breach  of  their  bond  until  the  amount  of  their  indebted- 
ness has  been  determined  by  order  of  the  probate  court — Nlckals  v. 
Stanley,  146  Cal.  724,  726,  81  Pac.  117;  Cook  v.  Ceas,  143  Cal.  221, 
226,  77  Pac.  66;  Relther  v.  Murdock,  136  Cal.  197,  198,  67  Pac.  784; 
Chaquette  v.  Ortet,  60  Cal.  694,  699;  Elizalde  v.  Murphy,  4  Cal.  App. 
114,  118,  87  Pac.  246.  An  executor  or  administrator  can  not  be  sued 
on  his  bond  until  final  settlement  of  his  account,  notwithstanding  his 
removal  for  misconduct — ^Adams  v.  Petrain,  11  Or.  304,  3  Pac.  163,  167. 
Nor  can  his  sureties  be  held  until  their  principal's  liability  Is  deter- 
mined.— ^Hamlin  v.  Kinney,  2  Or.  92,  93.  No  action  on  the  bond  for  a 
misappropriation  of  funds  of  the  estate  can  be  had  until  after  an 
accounting  made  in  this  probate  court  and  the  refusal  of  the  repre- 
sentative to  pay  the  amount  adjudged  against  him. — ^Weihe  v.  Statham, 
67  CaL  84,  7  Pac.  148.  Nor  is  an  action  maintainable  on  the  bond  of  an 
executor  or  administrator,  to  recover  for  his  neglect  or  misconduct  in 
the  sale  of  decedent's  real  estate  unless  the  plaintiff  has  "suffered  dam- 
age."—Weihe  V.  Statham,  67  Cal.  246,  7  Pac.  673,  676.  Where  the 
estate  of  a  deceased  person  is  in  process  of  settlement  in  the  pro- 
bate court  and  an  accounting  has  not  been  had  with  a  former  exec- 
utor therein*  and  there  has  been  no  refusal  by  such  executor  to  make 
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a  full  and  final  accounting,  and  wh^re  a  full  settlement  may  be  required 
and  an  adequate  remedy  bad  in  tbat  court,  no  occasion  exists  to 
iAToke  the  equitable  jurisdiction  of  the  district  court,  or  for  inter- 
ference by  that  court  with  the  settlement  in  the  probate  court;  and, 
in  such  a  case,  an  action  can  not  be  maintained  on  the  executor's  bond 
until  an  accounting  has  been  had  in  the  proper  tribunal,  a  liability 
ascertained,  and  an  opportunity  afforded  the  former  executor  to  dis- 
charge it. — Hudson  T.  Barratt,  62  Kan.  137,  61  Pac.  737.  An  action 
upon  the  administrator's  bond,  in  which  it  Is  sought  to  recover  for 
alleged  misconduct  of,  or  appropriation  of  property  by  the  adminis- 
trator, will  not  lie  until  the  remedies  of  the  probate  court  have  been 
exhausted;  in  other  words  until  the  probate  court  has  found  such  mis- 
conduct or  appropriation  to  exist,  and  the  administrator  has  refused 
or  neglected  to  comply  with  the  orders  of  the  probate  court  made 
upon  such  findings. — Decker  t.  Decker,  3  Alaska  123. 

(6)  Parties. — ^Where  a  deceased  administrator  had,  in  his  lifetime, 
and  as  such  administrator,  collected  a  life-insurance  policy  made  pay- 
able by  assignment  to  the  executor,  administrator,  or  assigns  of  the 
deceased  policyholder,  the  beneficiary  of  the  policy  is  the  real  party 
in  interest;  and  a  suit  may  be  brought  In  his  name,  under  the  code, 
against  the  sureties  upon  the  administrator's  bond,  to  recover  the 
proceeds  collected  upon  the  policy. — Conway  v.  Carter,  11  N.  M.  419, 
68  Pac.  941.  In  an  action  against  a  representative  purely  as  admin- 
istrator, his  sureties  are  not  proper  parties  defendant — ^Nlckals  v. 
Stanley,  146  Cal.  724,  726,  81  Pac.  117;  but  in  an  action  to  compel  the 
sureties  of  a  deceased  administrator  to  account,  where  there  Is  no 
administration  of  his  estate,  the  sureties  are  proper  parties  defendant. 
— Slater  v.  McAvoy,  123  Cal.  437,  440,  66  Pac.  49.  A  deceased  prin- 
cipal's i>ersonal  representative  may  be  joined  with  the  surviving  co- 
obligors  in  an  action  on  the  bond. — Lawrence  v.  Doolan,  68  Cal.  309, 
6  Pac.  484. 

(6)  Pleadings. — ^Where  the  complaint  in  an  action  on  an  execu- 
tor's bond  alleges  that  the  executor  was  appointed;  that  letters  testa- 
mentary were  directed  to  be  issued  to  him  upon  his  "executing  a 
bond  according  to  law,"  etc.;  and  that  the  executor  and  the  appel- 
lants "duly  made  and  executed  the  bond  required  by  said  order," — 
it  is  not  open  to  the  objection  that  it  does  not  allege  that  the  bond 
sued  on  was  approved  by  the  judge,  or  was  ever  filed  or  recorded,  or 
that  any  certificate  of  justification  was  attached  thereto.  The  alle- 
gations are  sufficient  to  meet  the  requirements  of  the  statute,  cer- 
tainly as  against  a  general  demurrer. — ^E3vans  v.  Oerken,  105  Cal.  311, 
316,  38  Pac.  725.  In  an  action  to  recover  assets  of  the  estate  from 
an  administrator,  who  has  been  removed,  and  who  refuses  to  turn 
over  to  his  successor  the  property  and  moneys  of  said  estate,  the 
complaint  sufficiently  alleges  a  breach  of  the  condition  of  the  bond, 
and  states  facts  sufficient  to  constitute  a  cause  of  action,  where  It 
alleges  that  the  order  removing  the  administrator  required  him,  upon 


684  PROBATE  LAW  AND  PRACTICE. 

demand,  to  tam  over  to  the  BUceeBSor  all  property  and  moneys 
belonging  to  said  estate;  that  a  designated  person  was  appointed  as 
such  successor,  and,  having  duly  qualified  as  such  administrator, 
he  demanded  of  the  removed  administrator  all  of  the  money  in  his 
possession  belonging  to  said  estate;  but  that  he  refused  and  still 
neglects  to  pay  over  any  part  thereof. — ^Rutinic  v.  Hamakar,  40  Or. 
444,  67  Pac.  196,  200.  Where  a  complaint  in  an  action  against  an 
administrator  and  sureties  on  his  bond  contains  several  counts, 
it  is  not  necessary  to  repeat  at  length,  in  each  of  the  succeeding 
counts  of  the  complaint,  the  facts  stated  in  the  first  count  and  lead- 
ing up  to  the  decree  of  distribution,  where  the  reference  made  to  the 
preceding  count  is  definite  and  certain. — Treweek  v.  Howard,  105  Gal. 
434,  441,  39  Pac  20.  In  a  suit  against  an  administrator  and  the  sure- 
ties on  his  bond  for  moneys  alleged  to  have  been  lost  by  failure  and 
refusal  of  the  administrator,  for  nineteen  months  after  his  appoint- 
ment, to  file  his  final  account,  and  to  distribute  the  estate,  the  mere 
failure  on  the  part  of  defendants  to  deny  the  demand  and  refusal 
does  not  admit  the  conversion  alleged. — ^McNabb  v.  Wixom,  7  Nev. 
163,  174. 

(7)  Defense.  What  Is  and  what  is  not. — ^In  an  action  on  the  bond 
of  an  executor  or  administrator  for  misappropriation  of  moneys  of 
the  estate,  which  he  failed  to  pay  over  to  the  distributees,  it  Is  not 
a  good  defense  that  such  money  was  not  a  part  of  the  personal  prop- 
erty or  income  of  the  estate,  but  was  derived  from  the  sale  of  realty 
belonging  to  the  estate,  which  the  executor  had  been  permitted,  by 
the  neglect  and  failure  of  the  superior  court  and  plaintiff,  to  sell 
without  giving  the  additional  bond  required  by  law,  and  without  the 
consent  of  the  sureties  of  defendant  that  said  realty  should  be  sold 
without  such  additional  bond  being  given.  Such  a  defense  may  prop- 
erly be  stricken  out  as  irrelevant  and  redundant. — Evans  v.  Gerken, 
105  Cal.  311,  313,  38  Pac.  725.  It  is  no  defense  for  the  sureties,  in  such 
an  action,  that  the  executor  had,  during  the  lifetime  of  the  testator, 
and  while  acting  as  an  agent,  embezzled  money  of  the  testator,  and 
that  the  sureties  on  his  bond  were  igrnorant  of  that  fact,  as  well  as 
of  his  insolvency.— Treweek  v.  Howard,  105  Cal.  434,  446,  39  Pac.  20. 
Nor  does  the  neglect  of  a  succeeding  administrator  to  recover  a  bal- 
ance found  to  be  due,  from  a  former  administrator,  to  the  estate  upon 
the  settlement  of  his  accoimts,  constitute  a  defense  for  the  sureties 
on  the  bond  of  the  former  administrator. — Elstate  of  Connolly,  73  Cal. 
423,  15  Pac.  56.  It  is  no  defense,  in  an  action  on  the  bond  of  an 
executor  or  administrator  to  recover  money  which  he  has  been  ordered 
to  turn  over  to  his  successor  in  office,  that  he  has  applied  money  in 
satisfaction  of  the  debt  of  the  estate  to  him,  where  the  estate  is  insol- 
vent. To  permit  such  a  defense  would  have  the  effect  of  disturbing 
the  ratable  distribution  of  the  fund  arising  from  the  sale  of  the  dece- 
dents property  to  which  each  of  the  creditors  Is  entitled.  In  any 
event,  the  representative,  under  such  circumstances,  is  not  entitled 
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to  the  payment  of  his  claim  In  full. — ^Rutenic  v.  Hamakar,  40  Or.  444, 
67  Pac.  196,  201.  But  the  sureties,  in  such  an  action,  may  show,  in 
defense,  that  the  bond  was  not  made,  or  that  the  decree  was  not  made, 
or  if  made,  that  the  same  has  been  obeyed,  or  that  it  was  obtained 
by  collusion  or  fraud;  but  they  can  not  show  that  the  court  has 
erred  in  making  the  decree,  or  that  no  assets  ever  came  into  the 
possession  of  the  representative. — Irwin  y.  Backus,  25  Cal.  214,  224,  85 
Am.  Dec.  125. 

(8)  Evidence. — ^Proceedings  fixing  the  liabilities  of  sureties  on  the 
bond  of  an  executor  or  administrator  are  admissible  in  evidence  in 
an  action  on  such  bond.— Irwin  y.  Backus,  26  CaL  214,  224,  85  Am. 
Dec.  125.  The  fact  that  an  administrator  de  bonis  non  was  permitted 
to  testify  that  the  administrator,  at  the  time  of  the  former's  appoint- 
ment, handed  to  him,  as  his  successor,  a  book  in  which  were  kept 
the  administrator's  accounts,  and  that  the  administrat<H*  de  bonis  non 
was  permitted  to  testify  therefrom,  without  introducing  the  book  in 
evidence,  is  not  prejudicial,  even  if  it  be  considered  erroneous. — 
McAllister  v.  People,  28  Colo.  156,  63  Pac.  808,  309. 

(9)  Judgment. — If  the  allegations  of  the  complaint  in  an  action  on 
the  bond  of  a  deceased  executor  or  administrator  are  sufficient  to 
warrant  a  recovery,  and  the  answer  and  cross-complaint  of  the  defen- 
dant surety  admit  all  the  allegations  of  the  complaint,  except  the 
allegation  that  the  deceased  administrator  was  insolvent  at  the  time 
of  his  death,  which  was  denied,  it  is  not  error  for  the  court  to  render 
judgment  for  the  plaintiff  upon  the  pleadings  on  plaintiffs  motion; 
issues  sought  to  be  raised  by  the  answer  and  cross-complaint  being 
immaterial.  In  such  a  case,  a  cross-complaint  by  the  defendant  surety, 
alleging  that  the  deceased  administrator  died  seised  of  real  estate, 
and  praying  that  the  court  order  the  sale  of  the  same,  apply  the 
proceeds  to  the  payment  of  the  debts  of  the  other  creditors,  and  that 
suit  on  the  bond  be  stayed  pending  such  proceedings,  is  no  bar  to 
the  plaintiff's  recovery  upon  the  pleadings,  notwithstanding  the  cross- 
complaint. — Conway  v.  Carter,  11  N.  M.  419,  68  Pac.  941.  The  question 
whether  a  judgment  of  a  creditor  of  the  estate  against  the  adminis- 
trator de  bonis  non  is  conclusive  against  the  sureties  becomes  imma- 
terial, where  such  Judgment  was  not  treated  as  conclusive,  and  testi- 
mony was  received  as  to  the  merits  of  the  claim  on  which  the  judg- 
ment was  rendered. — Surety  Co.  v.  Piatt,  67  Kan.  294,  sub  nom. ;  Amer- 
ican Surety  Co.  v.  Piatt,  72  Pac.  776.  Where  an  executor  or  adminis- 
trator has  received  money,  which  came  into  his  hands  by  virtue  of  his 
trust,  the  estate,  in  an  action  against  him  and  his  sureties,  is  entitled 
to  interest  on  such  money,  and  the  court  is  authorized  to  give  judg- 
ment for  such  interest. — ^Rutenic  v.  Hamakar,  40  Or.  444,  67  Pac.  196, 
201.  The  sureties  on  an  administrator's  bond  can  not  collaterally 
attack  a  judgment  of  the  probate  court  against  the  administrator  upon 
a  final  settlement  and  accounting  by  their  principal,  for  whose  fidelity 
to  his  trust  they  have  obligated  themselves. — Greer  v.  McNeal,   11 
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Okla.  626,  69  Pac.  893.  X*  judgment  entered  by  a  county  court  of  this 
state  upon  the  final  aooountlng  of  an  executor  Is  conclusive  as  against 
the  bondsmen  as  well  as  the  executor,  and,  as  against  the  bondsmen, 
imports  verity,  and  is  not  merely  prima  ftusle  evidence  of  its  contents. 
Such  Judgment  is  not  a  judgment  against  mere  indemnitors;  hence 
the  fact  that  the  bondsmen  were  not  present,  and  were  not  made  par- 
ties to  the  accounting,  does  not  Isvalidate  the  Judgment  as  against  the 
bondsmen.— Joy  v.  Blton,  9  N.  D.  428,  88  N.  W.  875. 

REFERENCES. 

A  judgment  against  an  executor  or  administrator,  how  t&r  conclusive 
on  the  sureties. — See  note  82  Am.  Dec.  202-204. 

(10)  Limitations  of  actions. — ^The  statute  of  the  state  of  Washington, 
which  provides  that  an  action  by  an  heir,  legatee,  creditor,  or  other 
party  interested,  against  an  executor  or  administrator,  for  alleged  mis- 
feasance, malfeasance,  or  mismanagement  of  the  estate,  must  be  com- 
menced within  one  year  from  the  time  of  final  settlement,  or  from  the 
time  such  alleged  misconduct  was  discovered,  has  reference  to  the 
settlement  of  the  accounts  of  every  intermediate  administrator  that 
there  might  happen  to  be  in  the  progress  of  the  settlement  of  the 
estate.  Hence  the  limitation  does  not  apply  in  an  action  by  an  admin- 
istrator de  bonis  non  against  a  former  administrator,  to  recover  an 
amoimt  alleged  to  be  due  from  such  former  administrator  to  the 
plaintiff,  claiming  the  property  as  such  new  administrator. — ^Bartels  v. 
Gove,  4  Wash.  632,  30  Pac.  676.  If  the  assets  of  an  estate  are  lost, 
in  part,  through  an  executor's  negligence,  he  becomes  Jointly  liable 
with  his  co-executor,  and  also  severally,  and  if  the  heir  ignores  the 
Joint  liability,  as  he  has  a  right  to,  and  sues  the  defaulting  execu- 
tor, without  joining  the  sureties  of  his  co-executor,  and  recovers  Judg- 
ment, which  the  defaulting  co-executor  pays,  and  the  defaulting  co- 
executor,  in  his  individual  capacity,  seeks  to  recover  from  the  sureties 
of  the  other  co-executor  what  he  was  compelled  to  pay  the  heir,  the 
heirs  no  longer  have  any  concern  in  the  question  whether  the  defen- 
dant may  default  or  not,  for  they  have  received  the  estate,  and  the 
matter  becomes  a  purely  personal  one  between  the  two  co-executors 
as  individuals,  and  the  plaintifTs  cause  of  action  Is  barred,  if  not 
brought  within  four  years  from  the  time  that  the  estate  was  rightfully 
demanded  by  the  heir. — ^Hewlett  v.  Beede,  2  Cal.  App.  561,  668,  669, 
83  Pac.  1086. 

(11)  Appeal. — ^In  an  action  on  the  official  bond  of  an  executor  or 
administrator,  sureties  who  are  benefited  by  the  Judgment,  not  being 
aggrieved,  have  no  right  to  complain  thereof. — McCloud  v.  Hewlett, 
135  Cal.  361,  365,  67  Pac.  383.  On  appeal,  the  action  of  the  probate 
court  in  ascertaining  the  value  of  the  estate,  and  fixing  the  amount 
of  the  administrator's  bond,  will  not  be  reviewed. — Lucas  v.  Todd, 
28  Cal.  182,  187.  In  such  actions,  objections  not  raised  in  the  court 
below  will  not  be  considered  for  the  first  time  on  appeal. — Bellinger 
V.  Thompson,  26  Or.  320,  87  Pac.  714,  720. 
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^tlAJfW     JMid. 


§  315.    Special  administrator,  when  appointocL 

When  there  is  delay  in  granting  letters  testamentary 
or  of  administration  from  any  cause,  or  when  such  letters 
are  granted  irregularly,  or  no  sufficient  bond  is  filed  as 
required,  or  when  no  application  is  made  for  such  letters, 
or  when  an  executor  or  administrator  dies,  or  is  sus- 
pended, or  removed,  the  superior  court,  or  a  judge 
thereof,  must  appoint  a  special  administrator  to  collect 
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and  take  charge  of  the  estate  of  the  decedent  in  whatever 
county  or  counties  the  same  may  be  found,  and  to  exer- 
cise such  other  powers  as  may  be  necessary  for  the  preser- 
vation of  the  estate ;  or  he  may  direct  the  public  admin- 
istrator, of  his  county  to  take  charge  of  the  estate. — 
Kerr's  Cyc.  Code  Civ.  Proc,  %  1411. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  Identity. 
Alaska — Complied  Laws  of  1913,  section  1612. 
Arizona — Revised  Statutes  of  1913,  paragraph  827. 
Colorado— Mills's  Statutes  of  1912,  section  7908. 
idaho^ — Ck>mpiled  Statutes  of  1919,  section  7526. 
Kansas— General  Statutes  of  1916,  section  4499. 
Montana — Revised  Codes  of  1907,  section  7470. 
Nevada — ^Revised  Laws  of  1912,  section  6926. 
New  Mexico— Statutes  of  1916,  section  2228. 
North  Dakota— Compiled  Laws  of  1913,  section  8667. 
Oklahoma— Revised  Laws  of  1910,  section  6282. 
Oregon— ^Lord's  Oregon  Laws,  section  1166. 
South  Dakota — Compiled  Laws  of  1913,  section  6744. 
Utah— Compiled  Laws  of  1907,  sections  3821,  3976. 
Washington — Laws  of  1917,  chapter  166,  page  662,  section  81« 
Wyoming — Compiled  Statutes  of  1910,  section  6606. 

§316.    Fonn.    Petition  for  appointment  of  special  adminis- 
trator. 

[Title  of  court] 

(Department  No. . 

[Title  of  estate.]  |      ^^itle  of  form.] 

To  the  Honorable  the *  Court  of  the  County  ^  of , 

State  of . 

State  the  jurisdictional  facts,  names,  ages,  and  resi- 
dences of  heirs,  value  and  character  of  property,  and 
search  for  and  failure  to  find  a  will,  as  in  ^  221,  and  then 
allege : 

That  there  has  been  delay  in  the  granting  of  letters  of 
administration  upon  said  estate ;  that  there  will  probably 
be  a  longer  delay  before  letters  are  granted ;  and  that  it  is 
necessary  that  some  one  be  authorized  to  collect,  take 
charge  of,  and  preserve  said  estate, — 
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Wherefore  your  petitioner  prays  that  he  be  appointed 

special  administrator  of  said  estate.     > ,  Petitioner. 

,  Attorney  for  Petitioner. 

Explanatory  notes. — i  Title  of  court.    2  Or,  city  and  county. 

§  317.    Form.  Order  appointing  special  administrator. 

[Title  of  court] 

rm.*,      s     *  *    ■.  (No. .1    Dept.No. . 

[Title  of  esUte.]  J  [Title  of  form.] 

Good  cause  being  shown  therefor,  and  on  motion  of 
,  it  is  ordered  by  the  courts  That be,  and  he  is 


hereby,  appointed  special  administrator  ^  of  the  estate 

of  J  deceased,  late  of  the  county®  of  ,  state 

of ,  and  that  as  such  special  administrator,*  he  shall 

have  power  to  collect  and  preserve  all  the  personal  prop- 
erty of  said  estate,  in  whatever  county  or  counties  the 
same  may  be  found,  and  all  the  income,  issues,  rents,  and 
profits  of  the  real  and  personal  property  of  said  estate, 
and  all  claims  and  demands  of  the  estate,  and  take  charge 
of  and  manage  the  real  estate,  and  preserve  the  same 
from  damage,  waste,  and  injury,  and  commence,  main- 
tain, and  defend  all  suits  and  other  legal  proceedings 
necessary  to  carry  out  these  powers ;  that  he  give  bond, 

as  such  special  administrator,**  in  the  sum  of dollars 

($ ),  and  that  thereupon  letters  of  administration 

issue  to  him  in  conformity  with  this  order. 
Dated ,  19 — .       ,  Judge  of  the Court. 

Explanatory  notes. — i  Give  file  number.  2  Or,  administratrix.  8  Or, 
city  and  county.    4,  s  Or,  administratrix. 

§  318.    Special  letters  may  issue  at  any  time. 

The  appointment  may  be  made  at  any  time,  and  with- 
out notice,  and  must  be  made  by  entry  upon  the  minutes 
of  the  court,  specifying  the  powers  to  be  exercised  by  the 
administrator.  Upon  such  order  being  entered,  and  after 
the  person  appointed  has  given  bond,  the  clerk  must  issue 

Probate  Law--44 
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letters  of  administration  to  snch  person  in  conformity 
with  the  order. — Kerr* 8  Gyc.  Code  Civ.  Proc,  §  1412. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Arizona*— Revised  Statutes  of  1913,  paragraph  828. 
Colorado— Mills's  Statutes  of  1912,  section  7908. 
Idaho*— Compiled  Statutes  of  1919,  section  7527. 
Montana* — ^Revised  Codes  of  1907,  section  7471. 
Nevada — ^Revised  Laws  of  1912,  section  6927. 
Oklahoma — ^Revised  Laws  of  1910,  section  6283. 
South  Dakota— Compiled  Laws  of  1913,  section  5745. 
Utah — Compiled  Laws  of  1907,  section  3822. 
Wyoming* — Compiled  Statutes  of  1910,  section  5507. 

§  319.    Form.  Special  letters  of  adminifltration. 

[Title  of  court] 

(Department  No. 


[Title  of  estate.]  J      ^^itle  of  form.] 

State  of ,  1 

County  ^  of ,  /  ^®- 

is  hereby  appointed  special  administrator  *  of  the 

estate  of ^  deceased,  to  collect  and  take  charge  of  the 

estate  of  said  deceased,  in  whatever  county  or  counties 
the  same  may  be  found,  and  to  exercise  such  other  powers 
as  may  be  necessary  for  the  preservation  of  said  estate. 

Witness, ,  clerk  of  the court  in  and  for  the 

county '  of ,  with  the  seal  of  said  court  affixed,  this 

day  of ,  19 — . 

By  order  of  the  court.  ,  Clerk. 

[ Seal]  By ,  Deputy  Clerk. 

Explanatory  notes. — i  Or,  City  and  County.  2  Or,  administratrix. 
8  Or,  city  and  county.  The  oath,  which  is  substantially  the  same  as  that 
required  of  an  ordinary  executor  or  administrator,  as  shown  in  $$234, 
237,  ante,  must  be  attached  to  the  letters,  and  the  letters  must  be 
recorded.     See  $275,  ante. 
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§320.    FomL    Clerk's  certiflcate  fhat  fpedil  letten  of  ad- 
miniftration  have  been  recorded. 

[Title  of  court] 

.      .        .   ,  (Department  No. , 

ETltle  of  estate.]  ^      [Tltie  of  form.] 

State  of ,  1 


County  ^  of  — 

I, ,  county  clerk  of  the  county*  of ,  and  ex 

officio  clerk  of  the '  court  thereof,  do  hereby  certify 

the  foregoing  to  be  a  full  and  correct  copy  of  the  special 
letters  of  administration  in  the  matter  of  the  estate  of 
— — ,  deceased,  now  on  file  and  of  record  in  my  office ;  and 
I  further  certify  that  the  same  have  not  been  revoked  or 
vacated,  but  are  still  of  full  force  and  effect. 

Witness  my  hand  and  the  seal  of  said  court  this 

day  of J 19 — .  ,  Clerk. 

[  Seal]  By ,  Deputy  Clerk. 

Explanatory  notes. — i,  2  Or,  City  and  County.    8  Title  of  court 

§  321.    Preference  given  to  persona  entitled  to  letters. 

In  making  the  appointment  of  a  special  administrator, 
the  court  or  judge  must  give  preference  to  the  person  en- 
titled to  letters  testamentary  or  of  administration,  but  no 
appeal  must  be  allowed  from  the  appointment. — Kerr  ^8 
Cyc.  Code  Civ.  Proc,  §  1413. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  Identity. 
Arizona^ — ^Revised  Statutes  of  1913,  paragraph  829. 
Colorado— Mills's  SUtutes  of  1912,  section  7908. 
Idaho* — Compiled  Statutes  of  1919,  section  7528. 
Montana*— Revised  Codes  of  1907,  section  7472. 
Nevada*— Revised  Laws  of  1912,  section  5928. 
North  Dakota — Compiled  Laws  of  1913,  section  8669. 
Oklahoma*— Revised  Laws  of  1910,  section  6284. 
South  Dakota* — Compiled  Laws  of  1913,  section  5746. 
Utah — Compiled  Laws  of  1907,  section  3823. 
Wyoming*— Compiled  Statutes  of  1910,  section  5508. 
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§  322.    Special  administrator  to  give  bond  and  take  oath. 

Before  any  letters  issue  to  any  special  adndnistrator, 
he  must  give  bond  in  such  sum  as  the  court  or  judge  may 
direct,  with  sureties  to  the  satisfaction  of  the  court  or 
judge  conditioned  for  the  faithful  performance  of  his 
duties;  and  he  must  take  the  usual  oath,  and  have  the 
same  indorsed  on  his  letters. — Kerr's  Cf/c.  Code  Civ. 
Proc,  §  1414. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Arizona^ — Revised  Statutes  of  1913,  paragraph  830. 

Idaho^ — Compiled  Statutes  of  1919,  section  7529. 

Kansaa — Qeneral  Statutes  of  1915,  section  4500. 

Montana* — Revised  Codes  of  1907,  section  7478, 

New  Mexico-~Statutes  of  1915,  section  2230. 

Oklahoma* — ^Revised  Laws  of  1910,  section  6285. 

South  Dakota* — Compiled  Laws  of  1913,  section  5747* 

Utah*— Compiled  Laws  of  1907,  section  3824. 

Washington — ^Laws  of  1917,  chapter  156,  page  663,  section  8S. 

Wyoming*— Compiled  Statutes  of  1910,  section  5509. 

§323.    Form.  Bond  of  special  administrator. 

[Title  of  court] 

rm,*,      s     *  *   ,  (No. ^.1    DeptNo. . 

[Title  of  estate.]  J  [Title  of  form.] 

Know  all  men  by  these  presents,  That  we, as  prin- 
cipal, and and as  sureties,  are  held  and  firmly 

bound  to  the  state  of ,  in  the  sum  of dollars 

($ ) ,  lawful  money  of  the  United  States  of  America  to 

be  paid  to  the  said  state  of ,  for  which  payment  well 

and  truly  to  be  made  we  bind  ourselves,  our  and  each  of 
our  heirs,  executors,  and  administrators,  jointly  and  sev- 
erally, firmly  by  these  presents. 

The  condition  of  the  above  obligation  is  such,  that, 

whereas has  been  appointed  special  administrator  of 

the  estate  of ,  deceased,  — 

Now,  therefore,  if  the  said shall  faithfully  execute 

tlie  duties  of  his  trust  according  to  law,  then  this  obliga- 
tion is  to  be  void;  otherwise  to  remain  in  full  toro^  and 
effect. 
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Dated,  signed,  and  sealed  with  our  seals  this day  of 

— ,  19—.  [Seal] 


[Seal] 
[Seal] 


Explanatory  notea. — i  Give  file  number,  if  possible.  This  bond  must 
be  recorded.     See  8  275,  ante. 

§324.    Special  administrator;  duties  of. 

The  special  administrator  must  collect  and  preserve 
for  the  executor  or  administrator,  all  the  goods,  chattels, 
debts,  and  effects  of  the  decedent,  all  incomes,  rents, 
issues  and  profits,  claims  and  demands  of  the  estate; 
must  take  the  charge  and  management  of,  enter  upon,  and 
preserve  from  damage,  waste  and  injury,  the  real  estate, 
and  for  any  such  and  all  necessary  purposes  may  com- 
mence and  maintain  or  defend  suits  and  other  legal  pro- 
ceedings as  an  administrator ;  he  may  sell  such  perishable 
property  as  the  court  may  order  to  be  sold,  and  exercise 
such  other  powers  as  are  conferred  upon  him  by  his  ap- 
pointment, but  in  no  case  is  he  liable  to  an  action  by  any 
creditor  on  a  claim  against  the  decedent.  The  special 
administrator  may  commence  and  maintain  all  proceed- 
ings, do  all  acts,  and  apply  for  and  obtain  all  orders  and 
decrees,  authorized  and  provided  for,  in  or  by  article  five 
of  chapter  seven  of  title  eleven  of  part  third  of  this  code, 
in  the  same  manner  and  with  like  effect  as  an  executor  or 
administrator. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1415. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
No  Identical  statute  found. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  831. 
Colorado— Mills's  Statutes  of  1912,  section  7908. 
Idaho— Compiled  Statutes  of  1919,  section  7530. 
Kansas — General  Statutes  ot  1915,  sections  4501,  4502. 
Montana— Revised  Codes  of  1907,  section  7474. 
Nevada—Revised  Laws  of  1912,  section  5929. 
New  Mexico— Statutes  of  1915,  section  2228. 
North  Dakota — CompUed  Laws  of  1913,  section  8670. 
Oklahoma — Revised  Laws  of  1910,  section  6286. 
South  Dakota— Compiled  Laws  of  1913,  section  6748. 
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Utah — Compiled  Laws  of  1907,  section  3825. 

Washington — Laws  of  1917,  chapter  156,  page  663,  section  88. 

Wyoming — Compiled  Statutes  of  1910,  section  5510. 

§  326.    Special  administrator's  powers  cease  when. 

When  letters  testamentary  or  of  administration  on  the 
estate  of  the  decedent  have  been  granted,  the  powers  of 
the  special  administrator  cease,  and  he  must  forthwith 
deliver  to  the  executor  or  administrator  all  the  property 
and  effects  of  the  decedent  in  his  hands ;  and  the  executor 
or  administrator  may  prosecute  to  final  judgment  any 
suit  conunenced  by  the  special  administrator. — Kerr's 
Cyc.  Code  Civ.  Proc,  §  1416. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
The  *  indicates  identity. 
Alaska— Compiled  Laws  of  1913,  section  1612. 
Arizona* — Revised  Statutes  of  1913,  paragraph  832. 
Idaho* — Compiled  Statutes  of  1919,  section  7531. 
Kansas — General  Statutes  of  1915,  section  4502. 
Montana* — Revised  Codes  of  1907,  section  7475. 
Nevada* — ^Revised  Laws  of  1912,  section  5930. 
New  Mexico — Statutes  of  1915,  section  2228. 
North  Dakota— Compiled  Laws  of  1913,  sections  8671,  8801. 
Oklahoma* — ^Revised  Laws  of  1910,  section  6287. 
Oregon — Lord's  Oregon  Laws»  section  1156. 
South  Dakota* — Compiled  Laws  of  1913,  section  5749. 
Washington — ^Laws  of  1917,  chapter  156,  page  663,  section  84. 
Wyoming* — Compiled  Statutes  of  1910,  section  5511. 

§  S26.    Special  administrator  to  render  account. 

The  special  administrator  must  render  an  account,  on 
oath,  of  his  proceedings  in  a  like  manner  as  other  admin- 
istrators are  required  to  do.  He  is  entitled  to  a  reason- 
able compensation  for  his  services,  to  be  fixed  by  the 
court  at  the  time  of  the  settlement  of  his  final  account. — 

Kerr's  Cyc.  Code  Civ.  Proc,  §  1417. 

« 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Arizona — ^Reyised  Statutes  of  1913,  paragraph  833. 
Idaho — Compiled  Statutes  of  1919,  section  7532. 
Montana — ^Revised  Codes  of  1907,  section  7476. 
Nevada— Revised  Laws  of  1912,  section  5931. 
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Oklahoma— Revised  Laws  of  1910,  section  6288. 
South  Dakota — Compiled  Laws  of  1913,  section  5750. 
Washington — Laws  of  1917,  chapter  156,  page  663,  section  86. 
Wyoming — Compiled  Statutes  of  1910,  section  5512. 

§  326.^  Pa]rment^  by  special  adiiiixdstraton>  of  secured  debts 
If  it  shall  appear  by  the  verified  petition  of  any  special 
administrator,  or  other  person  interested  in  any  estate  in 
the  charge  of  any  special  administrator,  that  any  of  the 
property  of  said  estate  is  subject  to  any  mortgage,  lien 
or  deed  of  trust,  to  secure  the  payment  of  money,  a;nd 
that  any  amount  so  secured,  either  principal  or  interest, 
is  past  due  and  unpaid;  that  the  holder  of  the  security 
threatens  or  is  about  to  enforce  or  foreclose  the  same  and 
that  the  said  property  exceeds  in  value  the  amount  of  the 
entire  obligation  thereon,  and  an  order  is  asked  directing 
or  permitting  said  special  administrator  to  pay  all  or  any 
part  of  the  amount  so  secured,  the  court  or  a  judge 
thereof  shall  fix  a  time  for  the  hearing  of  said  petition 
and  shall  direct  notice  of  not  less  than  ten  days  to  be 
given  by  posting  in  three  public  places  and  by  personal 
fervice  on  aU  parties  who  have  appeared  or  their  attor- 
neys.  At  the  time  so  appointed,  if  the  allegations  of  such 
petition  shall  be  proven  to  the  satisfaction  of  the  court 
and  it  shall  appear  to  be  for  the  best  interests  of  said 
estate,  the  court  may  order  the  special  administrator  to 
pay  interest  or  other  portions  or  the  whole  of  the  secured 
debt,  and,  in  its  discretion^  may  direct  the  special  admin- 
istrator to  take  proceedings  under  article  five  of  chapter 
seven  of  title  eleven  of  this  code  to  secure  funds  for  such 
purpose.  Any  such  order  for  payment  of  interest  may 
also  direct  that  interest  not  yet  accrued  be  paid  as  it  be- 
comes due  and  such  order  shall  remaiikin  effect  and  cover 
such  future  interest  until  and  unless  thereafter  for  good 
cause  set  aside  or  modified  by  the  court  upon  similar  peti- 
tion and  notice  to  that  hereinabove  provided. — Kerr's 
Cyc.  Code  Civ.  Proc,  §  1418. 
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1.  Nature  of  duties. 

2.  Appointment  and  Jurisdiction. 

(1)  In  general. 

(2)  Power  to  appoint. 

(3)  Executor's  right  to. 

(4)  Preference. 

(6)  Appointment    Is    unauthor* 
ized  when. 

(6)  Presumption  in  favor  of  ap- 

I>ointment. 

(7)  Right  to  object  to  appoint* 

ment. 

(8)  Jurisdiction  of  court. 
8.  Powers  of. 

4.  Accounting. 

(1)  In  general. 


(2)  For  money  and  Interest. 

(3)  For  taxes. 

(4)  For  profits. 

5.  Reimbursement.    Comi>ensatlon* 

6.  Actions  by  and  against. 

(1)  In  general. 

(2)  Costs  and  expenses. 

7.  Appeal. 

(1)  Whether  api>eal  lies. 

(2)  Presumption. 

(8)  Stay  of  proceedings. 

(4)  Considerations  for  appellate 

court. 
(6)  Affirming    disallowance    of 

claim  paid. 


1.  Nature  of  duties. — ^The  office  and  duties  of  a  special  adminis- 
trator are  very  similar  to  those  of  a  receiver  in  equity.  Each  is 
appointed  by  the  court  to  take  charge,  under  its  directions,  of  property 
in  litigation,  or  which  is  Involved  in  the  proceedings  before  it,  with 
a  view  to  its  care  and  preservation  for  the  parties  to  whom  the  court 
may  ultimately  decide  that  it  belongs.  The  powers  and  duties  of 
each  are  special,  and  limited  to  such  as  are  defined  by  statute,  or 
expressed  in  the  order  of  his  appointment,  or  which  he  may  from 
time  to  time  receive  for  the  purpose  of  more  effectually  preserving 
the  estate  intrusted  to  his  charge. — ^Estate  of  Moore,  88  Cal.  1,  3,  25 
Pac.  916.  The  statutes  of  the  state  of  Washington  cover  only  such 
debts  and  chosQS  in  action  as  may  be  assets  of  the  estate.  The  only 
object  of  appointing  a  special  administrator  is  to  preserve  the  assets 
pending  a  formal  administration  and  the  matter  of  debts  owing  by  the 
deceased  is  nowhere  mentioned  in  the  sections  and  it  is  not  to  be 
presumed  that  the  legislature  intended  to  leave  the  right  to  present 
a  claim  to  a  special  administrator  concealed  in  words  of  doubtful  mean- 
ing.—Ward  V.  Magaha,  71  Wash.  679,  129  Pac.  396.  It  being  clear  upon 
principle  and  authority  that  a  special  administrator  has  no  power  to 
pay  claims  against  the  estate,  it  follows  that  he  has  no  authority  to 
allow  or  reject  them.— Ward  v.  Magaha,  71  Wash.  679,  129  Pac.  396. 

2.  Appointment  and  jurisdiction. 

(1)  In  general. — ^Under  a  statute  which  authorizes  the  appointment 
of  a  special  administrator,  at  any  time  and  without  notice,  such  an 
appointment  is  valid,  whether  made  by  the  court  or  by  a  judge  at 
chambers. — ^Raine  v.  Lawlor,  1  Cal.  App.  483,  485,  82  Pac.  688.  The 
appointment  must  be  made  by  entry  upon  the  minutes  of  the  court, 
specifying  the  powers  to  be  exercised  by  the  administrator.  But  the 
court  has  no  power  to  appoint  a  special  administratrix  where  letters 
testamentary  have  been  issued  to  an  executrix  who  has  never  been 
suspended  or  removed. — Schroeder  v.  Superior  Court,  70  Cal.  343,  344, 
11  Pac.  651.     The  fact  that  a  co-administrator  has  been  misnamed 
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special  administrator"  does  not  Tltiate  the  appointment  of  a  special 
administrator.— Lethbridge  ▼.  Lauder,  13  Wyo.  9,  76  Pac.  682.  The 
failure  of  the  clerk  to  enter  the  minutes  as  required  by  section  1412 
of  the  Code  of  Civil  Procedure  of  California,  held  not  fatal,  the  ap- 
pointment being  complete  when  the  order  was  signed. — McNeil  y.  Mor- 
gan, 157  Cal.  373,  108  Pac.  69. 

(2)  Power  to  appoint. — ^The  probate  court  has  ample  power  to  pro- 
tect the  estate,  during  a  vacancy  in  the  administration,  by  the  appoint- 
ment of  a  special  administrator,  whose  proceedings  are  subject  to 
Its  control  and  supervision. — Chapman  ▼.  Hollister,  42  Cal.  462,  464. 
The  court  has  power  to  appoint  a  special  administrator  to  act  during 
the  period  of  suspension  of  the  regular  administrator,  but  not  to 
apiK>lnt  a  general  administrator  until  such  order  of  suspension  or  of 
removal  becomes  final. — ^Estate  of  Moore,  86  Cal.  72,  24  Pac.  846.  In 
making  the  appointment  of  a  special  administrator  of  an  estate,  the 
court  has  only  a  limited  jurisdiction  over  the  estate.  It  has  juris- 
diction alone  for  the  special  purposes  of  that  character  of  adminis- 
tration, and  gains  no  power,  by  a  proceeding  which  results  in  the 
appointment  of  a  special  administrator,  to  appoint  a  general  admin- 
istrator.—Estate  of  Damke,  133  Cal.  433,  66  Pac.  888,  889.  The  juris- 
diction of  the  court  to  appoint  a  special  administrator  Is  not  aCTected 
by  an  Insufficient  showing  made  for  such  appointment,  as  this  is  a 
mere  Irregularity.— State  v.  Ayer,  17  Wash.  127,  49  Pac.  226,  227.  As 
the  court  should  postpone  an  application  for  letters  of  administration 
on  the  estate  of  a  decedent,  who  left  a  will,  until  the  validity  of  the 
will  has  been  determined.  It  may  appoint  a  special  administrator  to 
care  for  the  estate  until  that  question  has  been  determined.  It  is  the 
simple  case  of  the  delay  In  granting  letters  testamentary  or  of  admin- 
istration.— Estate  of  Edwards,  154  Cal.  91,  97  Pac.  23,  24.  If  an  order 
la  made  revoking  the  probate  of  a  will,  an  appeal  from  such  order 
does  not  revive  the  powers  and  functions  of  the  former  executor;  and 
the  court,  therefore,  has  jurisdiction  to  appoint  a  special  administrator. 
— ^Estate  of  Crozier,  65  Cal.  332,  334,  4  Pac.  109.  The  superior  court 
having  jurisdiction  over  the  estate  of  a  deceased  person  has  power  to 
appoint  a  special  administrator  In  lieu  of  a  regular  administrator,  upon 
the  suggestion  of  disability  of  the  latter,  and  to  empower  the  special 
administrator  to  maintain  and  defend  suits. — McNeil  v.  Morgan,  157 
Cal.  378,  108  Pac.  69. 

(3)  Executor's  right  to. — ^A  person  named  as  executor  in  a  will  is. 
in  a  case  where  it  Is  necessary  to  appoint  a  special  administrator, 
entitled  to  the  appointment — In  re  Williams'  Estate;  Scott  v.  Davis, 
55  Mont.  63,  173  Pac.  790. 

(4)  Preference. — ^In  selecting  a  person  to  act  as  special  administra- 
tor the  court  or  judge  is  expressly  required  by  the  statute  of  Montana 
to  give  preference  to  the  person  who  is  entitled  to  letters  testamentary 
or  of  administration.— State  v.  District  Court,  49  Mont.  146,  140  Pac. 
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733.  If  the  court  or  Judge  refuses  to  accord  the  preference  glTen  by 
section  7472  of  the  Rev.  Codes  of  Montana,  in  making  the  appointment 
of  a  special  administrator,  it  is,  in  the  absence  of  a  showing  of  incom- 
petency,  under  section  7436  of  the  Revised  Codes' of  that  state,  a  direct 
violation  of  the  law. — State  t.  District  Court,  49  Mont.  146,  148,  140 
Pac.  732. 

(5)  Appointment  It  unauthorized  when. — ^In  the  absence  of  any  legal 
cause  for  the  appointment  of  a  special  administrator,  the  court  has  no 
Jurisdiction  to  appoint  one;  and  where  there  is  no  such  cause,  the 
court  violates  the  statute  in  appointing  the  public  administrator  as 
special  administrator  in  preference  to  others  who  are  first  entitled 
to  such  appointment. — State  v.  District  Court,  34  Mont.  226,  85  Pac. 
1022,  1023.  Under  a  statute  which  provides  that  the  probate  court 
must  give  preference  to  the  person  entitled  to  letters  testamentary  or 
of  administration,  where  a  special  administrator  Is  appointed,  the  court 
has  no  power  to  appoint  the  public  administrator  as  special  adminis- 
trator upon  the  removal  of  the  original  administrator,  as  against  the 
application  of  one  who  is  entitled  to  priority  of  appointment  under  the 
statute.— 'In  re  Ming,  15  Mont.  79,  38  Pac.  228,  232.  Pending  an  appeal 
from  a  Judgment  setting  aside  the  probate  of  a  will,  It  is  error  to 
appoint  the  executor  therein  named  as  special  administrator  of  the 
estate.— Hartley  v.  Lord,  38  Wash.  432,  80  Pac.  554.  A  statute  which 
provides  for  the  appointment  of  a  special  administrator  is  cases  where 
"the  death  of  the  person  whose  estate  is  in  question  is  not  satisfac- 
torily proved,  but  he  is  shown  to  have  disappeared  under  circumstances 
which  afford  reasonable  grounds  to  believe  either  that  he  Is  dead 
or  has  been  secreted,  confined,  or  otherwise  imlawfully  done  away 
with,"  is  invalid,  as  depriving  the  person  of  his  property  and  its  posses- 
sion without  notice  or  due  process  of  law,  when  applied  to  the  property 
of  a  person  living,  although  such  special  administrator  has  no  power 
to  administer  such  estate  generally.  The  taking  of  possession  of  the 
property  of  such  person  under  letters  of  administration  issued  with- 
out notice  is  not  such  notice  to  the  owner  as  will  validate  the  proceed- 
ings. Nor  can  the  taking  of  possession  of  a  person's  property,  under 
such  circumstances,  be  upheld  as  a  proper  exercise  of  the  police  power 
of  the  state.  And  it  follows  that  costs  and  disbursements  incurred  by 
such  special  administrator,  though  acting  in  good  faith,  are  not  a 
legal  charge  against  such  person  or  his  property,  as  the  proceedings 
are  wholly  void.— Clapp  v.  Houg,  12  N.  D.  600,  102  Am.  St.  Rep.  589,  65 
L.  R.  A.  757,  98  N.  W.  710. 

(6)  Presumption  in  favor  of  appointment. — In  administration  pro- 
ceedings to  appoint  a  special  administrator,  the  presumption  is  that  the 
facts  authorized  the  court  to  make  the  apiK>intment,  although  the  order 
granting  such  letters  does  not  show  the  removal,  suspension,  or  resig- 
nation of  another  administrator. — Lethbridge  v.  Lauder,  18  Wyo.  9, 
76  Pac.  683,  685.    An  order  granting  letters  of  special  administration 
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can  not  be  held  Told  in  a  collateral  proceeding  because  ft  does  not 
show  the  remoTal,  suspension,  or  resignation  of  the  prior  administrator. 
In  addition  to  the  general  presumption  of  regularity  attaching  to  the 
orders  of  the  court,  the  statute  expressly  dispenses  with  the  necessity 
of  a  showing  of  facts  essential  to  Jurisdiction  by  recital  in  the  order 
or  decree.— Lethbridge  y.  LAuder,  13  Wyo.  9,  76  Pac.  682,  685.  • 

(7)  Right  to  object  to  appointment. — The  fact  that  a  testator's  widow 
asked  that  she  be  appointed  special  administratrix  of  the  testator's  es- 
tate does  not  estop  her  from  objecting  to  the  appointment  of  another 
person  as  special  administrator  in  a  case  where  the  court  has  no  juris- 
diction to  appoint  any  one  to  that  office. — State  y.  District  Court,  34 
Mont  226,  85  Pac.  1022,  1023.  Where  the  appointment  of  a  special  ad- 
ministratpr  was  made  with  the  consent  and  in  the  presence  of  the  orig- 
inal administratrix,  who  was  the  only  party  interested,  representing  In 
herself  and  as  guardian  all  the  heirs  of  the  estate,  and  the  rights  of 
creditors  not  being  inyolyed,  she  is  not  in  a  position  to  complain  of  such 
appointment  on  the  ground  that  the  order  appointing  the  special  admin- 
istrator did  not  show  the  removal,  suspension,  or  resignation  of  the 
prior  administrator. — Lethbridge  v.  Lauder,  13  Wyo.  9,  76  Pac.  682,  685. 

(8)  Jurisdiction  of  court. — ^Where  no  written  application  for  letters  of 
administration  has  oyer  been  filed,  the  court  is  without  Jurisdiction 
to  maJce  an  order  appointing  a  special  administrator. — Scott  v.  Superior 
Court,  30  Cal.  App.  798, 159  Pac.  225.  The  functions  of  a  special  admin- 
istrator are  limited  to  those  called  for  by  order  appointing  him,  and 
there  must  be  a  general  administrator  appointed  in  order  that  the 
court  may  have  Jurisdiction  to  order  a  distribution. — ^Estate  of  Davis, 
175  Cal.  198,  165  Pac.  525,  627. 

3.  Powers  of. — The  paramount  duty  of  a  special  administrator  Is  to 
collect  all  the  personal  estate  of  the  deceased,  and  to  preserve  the  same 
for  the  general  executor  or  administrator  when  appointed.  The  stat- 
utes limit  the  function  of  a  special  administrator  to  the  exercise  of 
powers  necessary  to  collect  and  to  preserve  the  estate  for  the  executor 
or  administrator  to  be  regularly  appointed.  The  enumeration  of  par- 
ticular facts,  such  as  to  sell  such  perishable  property  as  may  be  ordered 
sold,  and  to  collect  rents,  etc.,  is  but  to  enable  a  special  administrator 
to  collect  and  to  preserve  what  otherwise  might  not  be  collected  and 
preserved  for  the  estate  by  any  one  In  authority.  The  authority  "to 
exercise  such  other  powers  as  are  conferred  upon  him  by  his  appoint- 
ment" is  but  a  further  power  to  what  may  be  necessary  to  collect 
and  to  preserve.  It  is  not  a  power  to  exercise  the  power  and  duties 
conferred  upon  a  regular  executor  or  administrator,  such  as  the  allow- 
ance of  payment  of  claims. — State  v.  Second  Jud.  Dist.  Ct.,  18  Mont. 
481,  46  Pac.  259,  261.  A  court  of  probate  therefore  has  no  power  to 
order  a  special  administrator  to  pay  any  claims  in  advance  of  general 
administration.— State  v.  Second  Jud.  Dist.  Ct.,  18  Mont  481,  46  Pac. 
259,  261.    A  special  administrator  can  not  pay  the  debts  of  the  estate. 
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nor  limit  the  time  for  the  presentation  of  claims  by  any  notice  which 
he  may  give. — ^In  re  Ford's  Estate,  29  Mont.  283,  74  Pac.  785,  737;  Estate 
of  Sackett,  78  Cal.  300,  20  Pac.  863.  He  has  no  power  to  have  appraisers 
appointed. — ^In  re  Ford's  Estate,  29  Mont.  283,  74  Pac.  735,  737.  If  a 
special  administrator,  without  authority,  and  as  such  administrator, 
sells  stock  of  a  corporation  which  had  been  pledged  to  his  decedent 
during  the  latter's  lifetime,  as  security  for  a  loan,  the  sale  Is  not  such 
a  conversion  by  the  estate  as  will  enable  the  pledgor  to  recover  the 
enhanced  value  of  the  stock  In  an  action  of  trover  against  the  executors 
subsequently  appointed,  although  the  proceeds  of  such  sale  were  paid 
over  to  the  executors. — ^Von  Schmidt  v.  Bourn,  50  Cal.  616,  618.  Section 
1415  of  the  Code  of  Civil  Procedure  of .  California  appears  under  any 
fair  and  reasonable  construction  to  authorize  the  commencement  and 
maintenance  by  the  special  administrator,  when  authorized  by  the 
order  of  court  appointing  him,  of  any  suit  or  legal  proceeding  that 
might  be  commenced  or  maintained  by  the  general  administrator  or 
executor. — Ruiz  v.  Santa  Barbara  Gas  &  Electric  Co.,  164  Cal.  188, 
128  Pac.  330,  332.  If  the  special  administrator  is  authorized  to  com- 
mence an  action,  the  general  administrator  is  entitled  to  be  substituted 
as  plaintiff.  Section  1416  of  the  Code  of  Civil  Procedure  of  California 
provides  that  the  powers  of  the  special  administrator  cease  upon  the 
granting  of  letters  testamentary  or  of  administration,  and  that  "the 
executor  or  administrator  may  proaecute  to  final  judgment  any  suit 
commenced  by  the  special  administrator." — Ruiz  v.  Santa  Barbara  Qas 
&  Electric  Co.,  164  Cal.  188,  128  Pac.  330,  331.  A  special  administrator 
is  entitled  to  the  exclusive  control  over  the  estate  for  the  time  being, 
and  until  he  is  displaced  by  the  appointment  and  qualification  of  the 
executor  or  general  administrator. — Murphy  ▼.  Nett,  51  Mont.  82, 
L.  R.  A.  1915E,  797,  149  Pac.  713.  The  office  of  special  administrator 
is  one  specially  created  by  statute,  with  limited  tenure  and  limited 
powers;  thereby  the  functions  of  a  special  administrator  are  limited 
to  the  exercise  of  such  powers  only  as  are  necessary  to  collect  and  to 
preserve  the  estate  for  the  executor  or  administrator  to  be  regularly 
appointed. — In  re  Williams'  Estate;  Scott  v.  Davis,  55  Mont.  63, 173  Pac. 
790.  The  powers  of  a  special  administrator  are  limited  to  the  preserva- 
tion and  protection  of  the  estate  temporarily,  until  a  general  adminis- 
trator or  an  executor  has  been  appointed. — In  re  Dolenty's  Estate; 
Mannix  v.  Dolenty,  53  Mont.  33,  161  Pac.  524.  An  executrix  can  not, 
by  the  appointment  of  a  special  administrator  to  litigate  title,  be 
put  into  such  a  position  that  she  may  assert  title  in  herself  adversely 
to  the  estate. — In  re  Dolenty's  Estate;  Manniz  v.  Dolenty,  53- Mont  33, 
161  Pac.  524. 

4.  Accounting. 

(1)  In  general. — ^It  is  the  duty  of  the  court  to  hear  and  determine 
the  issue  raised  by  the  exhibits  and  accounts  of  a  special  administrator, 
and  the  objections  thereto  filed,  at  least  so  far  as  may  be  necessary  for 
the  preservation  of  the  estate  before  a  regular  administrator  is  ap- 
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pointed. — French  v.  Superior  Court,  3  Cal.  App.  304,  85  Pac.  133,  134. 
If  the  administrator  is  himself  indebted  to  the  decedent,  he  is  properly 
charged  by  the  probate  court,  in  his  account,  with  the  amount  of  such 
indebtedn^B. — Estate  of  Armstrong,  69  Cal.  239,  10  Pac.  335.  The  rule 
that  a  trustee  is  entitled  to  repayment,  out  of  the  trust  property,  of 
all  expenses  actually  and  properly  incurred  by  him  in  the  performance 
of  his  trust,  and  that  he  is  entitled  to  the  repayment  of  even  unlawful 
expenditures,  if  they  were  productive  of  actual  benefit  to  the  estate,  is 
not  applicable  to  a  special  administrator.  Hence,  although  a  special 
administrator  makes  expenditures  in  good  faith,  and  for  the  benefit  and 
preservation  of  the  estate,  this  does  not  entitle  him  to  be  repaid  ex- 
penditures not  authorised  by  law.  He  is  therefore  not  entitled  to  credit 
for  expenses  incurred  in  employing  real  estate  agents  to  sell  the  prop- 
erty of  another  estate,  from  the  sale  of  which  the  estate  he  represented 
was  benefited  by  the  payment  in  full  of  a  claim  in  favor  of  the  deceased 
against  such  other  estate.  Nor  is  he  entitled  to  repayment  of  expenses 
incurred  in  the  employment  of  an  expert  to  examine  and  report  upon 
the  condition  of  a  mine  which  he  sold;  nor  is  he  entitled  to  expenses 
paid  to  a  detective  agency  to  watch  the  office  of  former  executors,  who 
had  been  removed,  on  the  ground  that  he  believed  them  to  be  criminals, 
where  no  criminal  act  was  shown;  nor  is  he  entitled  to  credit  for  costs 
and  expenses  incurred  in  the  removal  of  an  executor,  in  an  action 
brought  by  him  as  heir  of  the  deceased  and  as  a  creditor  of  his  estate ; 
neither  Is  he  entitled  to  credit  for  moneys  paid  to  a  clerk  in  his  office 
for  engrossing  a  bill  of  exceptions;  and  .this,  although  such  expenditures 
were  beneficial  to  the  estate. — Estate  of  Bell,  145  Cal.  646,  648,  649,  650, 
79  Pac.  358.  In  the  absence  of  any  statute  requiring  a  special  admin- 
istrator to  have  appraisers  appointed,  all  expenses  incurred  by  him,  or 
allowances  made  by  him  on  account  of  such  appraisers,  are  not  Justified, 
and  should  not  be  allowed.  Neither  should  the  special  administrator 
receive  credits  for  expenses  incurred  by  him  in  publishing  notice  to 
creditors.  Neither  is  the  court  Justified  in  allowing  him  the  expense 
of  procuring  a  revenue  stamp  for  his  bond. — ^In  re  Ford's  Estate,  29 
Mont  283,  74  Pac.  735.  The  court  must  determine  whether,  under 
the  circumstances,  repairs  made  by  a  special  administrator  were  neces- 
sary, and  the  expenditures  reasonable;  and  it  is  competent  for  the 
court  to  make  allowances  for  such  repairs  as  a  special  administrator 
may  have  made  in  excess  of  the  amount  allowed  by  the  court,  where  it 
appears  that  the  expenses  were  necessarily  incurred  in  the  proper 
management  of  the  estate. — In  re  Moore,  88  Cal.  1,  4,  25  Pac.  915.  A 
special  administrator,  who  is  individually  indebted  to  the  deceased, 
must  charge  himself,  In  his  account,  with  the  amount  of  the  debt. — 
Estate  of  Armstrong,  69  Cal.  239,  241,.  10  Pac.  335.  A  special  admin- 
istrator is  charged  with  the  duty  of  preserving  personal  property  in 
his  hands  before  It  is  turned  over  to  the  general  administrator;  but 
the  manner  of  his  doing  so  is  left  to  his  discretion,  so  long  as  the 
expense  to  the  estate  is  not  excessive. — In  re  Williams'  Estate;  Scott 
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v.  Davis,  56  Mont.  68,  173  Pac.  790.  If  a  perton,  appointed  as  special 
administrator,  has  come  from  another  state  for  the  purpose,  he  is 
not  to  be  allowed  the  expenses  of  the  trip  in  his  account  with  the  estate. 
—Estate  of  Emerson,  175  Cal.  724,  167  Pac.  149.  ^ 

(2)  For  money  and  Interest. — Money  coming  Into  the  hands  of  a 
special  administrator,  through  ancillary  administration  had  in  England* 
belongs  prima  facie  to  the  estate,  and  the  special  administrator  is  to 
be  charged  with  it — In  re  Williams'  ESstate;  Scott  ▼.  Davis,  55  Mont 
63,  173  Pac.  790.  A  special  administrator,  inasmuch  as  he  has  no 
power  to  loan  the  estate's  funds  can  not  be  required  to  pay  interest 
on  them  because  of  permitting  them  to  remain  idle  and  unproductive. — 
In  re  Williams'  Estate;  Scott  v.  Davis,  55  Mont  63,  173  Pac.  790. 

(3)  For  taxes. — Inasmuch  as  a  general  administrator  may,  and  a 
special  administrator  can  not,  invest  fund's,  under  order  of  court,  so 
that  profits  from  the  investment  might  cover  the  amount  of  taxes  on 
the  funds,  a  special  administrator  holding  funds  which  he  ought  to  have 
turned  over  to  the  general  administrator  Is  himself  chargeable  with 
the  taxes  levied  on  such  fimds. — ^In  re  Williams'  Estate;  Scott  v.  Davis, 
55  Mont  63,  173  Pac.  790. 

(4)  For  profits. — The  heir  succeeds  to  the  intestate's  realty  immedi- 
ately on  his  death,  subject  only  to  the  court's  control  for  administra- 
tion purposes;  hence,  the  special  administrator  must,  if  profits  from 
this  property  come  into  his  hands,  include  these  In  his  final  account 
as  part  of  the  estate  belonging  to  the  heir. — ^In  re  Williams'  Estate; 
Scott  V.  Davis,  55  Mont  63,  IIZ  Pac.  790.  The  only  theory  on  which 
a  special  administrator  can  be  held  for  profits,  accruing  upon  estate 
funds  coming  into  his  hands  officially,  is  that  he  has  made  an  unlawful 
use  of  them;  this  would  not  include  the  deposit  of  such  funds  in  a  bank 
from  which  he  draws  large  dividends  as  a  stockholder. — In  re  Williams' 
Estate;  Scott  v.  Davis,  55  Mont  63,  173  Pac.  790. 

5.  Reimbursement  Compensation. — ^If  it  becomes  necessary,  during 
the  management  of  an  estate  by  a  special  administrator,  to  make  any 
repairs,  his  expenditures  must  be  sanctioned  by  the  court  appointing 
him,  either  by  previous  order  or  by  subsequent  approval,  before  he 
can  reimburse  himself  from  the  funds  of  the  estate.  A  prudent  person 
would  obtain  from  the  court  an  order  therefor  before  making  such 
repairs,  but  it  is  not  an  indispensable  prerequisite  that  he  should  do 
so.  If  he  is  willing  to  forego  such  protection,  and  rely  upon  his  belief 
that  the  court  will  ratify  his  acts,  there  is  no  rule  of  law  which  de- 
prives the  court  of  the  power  to  reimburse  him,  if  his  acts  and  expen- 
ditures are  approved. — In  re  Moore,  88  Cal.  1,  3,  25  Pac.  915.  Although 
the  statute  makes  no  provision  for  the  compensation  of  a  special  admin- 
istrator for  his  services,  the  law  does  not  contemplate  that  such  services 
shall  be  rendered  gratuitously,  and  the  court  has  a  discretionary 
power  to  allow  him  compensation  in  the  settlement  of  his  account — 
In  re  Ford's  Estate,  29  Mont  283,  74  Pac.  735,  736;  and  it  Is  not  Im- 
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proper  for  the  court  to  make  the  rate  of  oompensatlon  fixed  by  the 
statute  for  an  administrator  the  standard  for  determining  a  proper 
allowance  to  be  made  to  him. — In  re  Moore,  88  Cal.  1,  4,  25  Pac.  915. 
If  an  order  appointing  a  special  administrator  was  inadvertently 
granted,  without  notice  as  prescribed  by  the  rules  of  court,  the  court, 
or  a  Judge  thereof,  has  power  to  set  the  order  aside,  and  its  decision 
is  conclusive,  in  a  collateral  proceeding,  although  it  was  made  in  the 
erroneous  exercise  of  Jurisdiction.  Prohibition  will  not  lie  to  prevent 
an  erroneous  order  setting  aside  and  revoking  the  appointment. — Ralne 
V.  Lawlor,  1  Cal.  App.  483,  486,  82  Pac.  688.  An  heir  or  legatee,  who 
seeks  the  removal  of  an  executor,  has  no  power  to  deal  with,  and  has 
no  control  over,  the  assets  of  the  estate,  and  can  not  make  contracts 
which  in  any  way  will  bind  the  estate.  Nor  can  the  fact  that  such  heir 
or  legatee  afterwards  becomes  special  administrator  Justify  the  payment 
out  of  the  assets  of  the  estate  of  a  sum  paid  to  an  attorney's  clerk  for 
engrossing  his  bill  of  exceptions.  It  was  the  duty  of  the  attorney  to  en- 
gross, or  cause  to  be  engrossed,  the  bill  of  exceptions,  and  it  was  a  part 
of  the  strict  legal  duty  of  the  attorney.  A  special  remuneration  to  his 
clerk  is  no  more  a  legal  charge  against  the  estate  for  such  services  than 
would  be  a  claim  for  his  salary  during  the  time  that  he  was  actually 
employed  upon  the  work. — ^Estate  of  Bell,  145  Cal.  646,  79  Pao.  358,  359. 
Where  there  has  been  a  special  |idminlstration  of  an  estate,  the  special 
administrator  is  entitled  to  a  compensation  for  which  a  reasonable  sum 
must  be  fixed  by  the  court  under  section  1417  of  the  Code  of  Civil 
Procedure  of  California,  which  section  has  no  relation  to  the  compen- 
sation fixed  by  sections  1618  and  1619  of  the  same  code  for  a  general 
administrator  and  his  attorney. — Estate  of  Miller,  15  Cal.  App.  557, 
115  Pac.  329.  A  special  administrator  who  has  gone  to  a  distant  state, 
to  withdraw  from  a  bank  money  of  the  estate  thepe  on  deposit,  must, 
if  he  would  charge  the  estate  with  his  traveling  expenses,  show  that  it 
was  necessary  for  him  to  go. — Estate  of  Emerson,  175  CaL  724.  167 
Pac.  149. 

6.  Actions  by  and  against. 

(1)  In  general. — ^If  a  special  administrator  brings  an  action  to  quiet 
title,  and  it  does  not  appear  from  the  face  of  the  claim  that  he  has 
legal  capacity  to  sue,  such  omission  can  be  taken  advantage  of  only 
by  answer.  It  is  not  a  good  ground  for  demurrer. — Miller  v.  Luco,  80 
Cal.  257,  259,  22  Pac.  195.  An  action  may  be  maintained  against  a 
special  administrator  for  the  obstruction  of  a  private  way  created  or 
maintained  by  him,  notwithstanding  it  was  placed  there  by  the  decedent 
of  whose  estate  he  is  special  administrator.  Such  obstruction  is  a 
nuisance,  and  it  is  no  defense  that  the  defendant  has  no  interest  in  the 
land  over  which  the  way  is  claimed. — Hardin  v.  Sin  Claire,  115  Cal.  460, 
47  Pac.  363,  364.  Special  administrators  are  Included  in  section  1682 
of  the  Code  of  Civil  Procedure  of  California,  authorizing  actions  against 
administrators  to  quiet  title.— McNeil  y.  Morgan,  157  CaL  373«  108 
Pac.  69. 
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(2)  Costs  and  expenses. — Costs  in  probate  proceedings  are  governed 
by  tbat  section  of  tbe  Revised  Codes  which  provides  that  the  costs  may 
be  taxed  against  any  party  to  the  proceedings,  or  ordered  to  be  paid 
from  the  funds  of  the  estate  as  justice  may  require. — In  re  Williams* 
Estate;  Scott  v.  Davis,  55  Mont.  63,  173  Pac.  790.  Where  costs  were 
incurred  by  a  special  administrator,  acting  both  as  special  administra^ 
tor  and  In  his  private  capacity  as  residuary  legatee  under  a  spurious 
will,  he  is  not  entitled  to  any  credit  therefor  as  special  administrator 
so  long  as  it  is  impossible  to  separate  the  costs  personal  to  him  from 
those  incurred  on  behalf  of  the  estate,  though  benefit  may  have  ac- 
crued to  the  estate  by  reason  of  the  litigation  in  which  auch  costs 
were  incurred. — In  re  Williams'  Estate;  Scott  v.  Davis,  55  Mont  63, 
173  Pac.  790.  Where  a  special  administrator  is  appointed  in  the  county 
in  which  the  decedent  died,  and  the  public  administrator  in  another 
county  is  appointed  in  violation  of  statute,  so  that  the  special  adminis- 
trator is  put  to  the  necessity  of  defending  a  suit  for  his  removal,  the 
estate  should  be  charged  with  his  expenses. — In  re  Williams'  Estate; 
Scott  V.  Davis,  55  Mont.  63,  173  Pac.  790. 

7.  Appeal. 

(1)  Whether  appeal  lies. — No  appeal  lies  from  an  order  appointing 
a  special  adm^istrator.— Estate  of  Carpenter,  73  Cal.  202,  14  Pac.  677. 
If  the  contestant  of  the  issuance  of  special  letters  of  administration  Is 
defeated,  his  remedy  is  by  appeal,  and  not  by  a  writ  of  prohibition. — 
State  V.  Ayer,  17  Wash.  127,  49  Pac.  226,  227.  There  Is  no  statutory 
right  in  any  person  to  be  appointed  special  administrator,  and,  even  If 
no  appeal  lies  from  an  order  revoking  the  appointment  of  a  special 
administrator,  he  can  not  be  greatly  injured,  because  he  may  again 
apply  upon  notice,  and  be  heard  the  same  as  any  one  else.  If  the 
court  shall  deem  it  necessary  to  appoint  a  special  administrator. — 
Raine  v.  Lawlor,  1  Cal.  App.  483,  487,  82  Pac.  688.  A  special  admin- 
istrator, who  has  b^en  ordered  by  a  court  without  jurisdiction  to 
pay  out  money  of  the  estate,  is  "a  party  beneficially  interested," 
within  the  meaning  of  a  statute  which  authorizes  such  a  iMirty 
to  obtain  a  writ  of  review.— State  v.  Second  Jud.  Dist  Ct,  18  Mont. 
481,  46  Pac.  259,  261.  No  appeal  lies  from  an  order  appointing  a  special 
administrator,  and  such  an  order  If  made  by  a  court  without  juris- 
diction is  subject  to  be  reviewed  on  certiorari. — £}state  of  Paulsen,  35 
Cal.  App.  654,  170  Pac.  855.  An  order  made  by  a  circuit  judge,  in 
Hawaii,  appointing  a  special  administrator,  is  interlocutory  and  not 
appealable.— Estote  of  Lutted,   22  Haw.   712,   714. 

(2)  Presumption. — Where  the  record  on  appeal  from  an  order  allow- 
ing the  final  account  of  a  special  administrator  fails  to  disclose  whether 
certain  sales  of  personal  property  were  made  pursuant  to  the  order 
of  court,  and  the  transcript  does  not  purport  to  contain  copies  of  all 
tbe  papers  in  the  case,  it  must  be  presumed,  in  the  absence  of  a  show- 
ing to  the  contrary,  that  such  sales  were  made  according  to  law,  and 
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that  they  we^e  properly  approved  by  the  court. — In  re  Ford's  Estate, 
29  Mont.  283,  74  Pac.  735,  736. 

(3)  Stay  of  proceedings. — ^An  appeal  from  an  order  granting  general 
letters  of  administration  does  not  stay  a  distinct  proceeding  as  to 
special  administration  of  the  estate,  or  control  the  power  of  the  court 
under  such  special  administration  to  make  any  order  it  deems  necessary 
or  proper.  Such  orders  have  no  relation  or  connection  with  the  pro- 
ceedings in  which  the  order  appealed  from  is  made.  They  are  made 
in  a  separate,  distinct  proceeding,  and  are  Independent  orders.  The 
evident  purpose  of  the  law  is,  that  such  appeal  shall  have  no  effect 
whatever  upon  the  proceedings  in  the  special  administration. — ^Estate 
of  Heaton,  142  Cal.  116,  118,  75  Pac.  662;  Estate  of  Crozier,  65  Cal.  332, 
4  Pac.  109. 

(4)  Considerations  for  appellate  court. — If  the  order  appointing  a  spe- 
cial administrator  and  directing  him  to  take  charge  of  the  estate  depends 
for  its  validity  entirely  upon  the  validity  of  an  order  previously  made 
annulling  an  order  admitting  a  will  to  probate,  and  this  latter  order, 
annulling  the  order  admitting  the  will  to  probate,  is  itself  an  order 
void  upon  Its  face,  unless  in  turn  the  order  originally  admitting  the 
will  to  probate  was  itself  void  on  its  face,  it  must  follow  that  if  the 
order  annulling  the  order  admitting  the  will  to  probate  is  Itself  void, 
then  the  order  appointing  the  special  administrator,  which  is  based 
on  such  a  void  order,  is  itself  necessarily  void.  Hence,  if  the  order 
annulling  the  order  admitting  the  will  to  probate  is  void,  the  subsequent 
order  appointing  a  special  administrator  and  directing  him  to  take 
from  the  petitioner  the  property  distributed  to  him  by  the  decree,  being 
an  attempted  interference  with  his  right  under  such  decree,  the  con- 
sideration of  the  validity  or  invalidity  of  the  order  annulling  the  order 
admitting  the  will  to  probate,  on  which  the  decree  is  based,  is  not 
only  proper,  but  also  essentially  necessary;  and  it  devolves  on  the 
appellate  court  to  determine  whether  or  not  the  order  annulling  the 
order  admitting  the  will  to  probate  was  or  was  not  void. — Dunsmuir 
V.  Coffey,  148  Cal.  137,  139,  140,  82  Pac.  682,  683.  Where  the  record 
shows  that  the  various  items  of  expenses  were  incurred  in  behalf  of 
the  estate,  and  that  the  special  administrator  had  vouchers  for  the 
same,  the  appellate  court  is  precluded  from  considering  any  of  the 
items,  unless,  upon  the  face  of  the  account,  they  appear  to  be  such  as 
should  not  have  been  allowed  at  all. — In  re  Ford's  Estate,  29  Mont.  283, 
74  Pac.  735,  736. 

(5)  Affirming  disallowance  of  claim  paid. — ^If  the  entry  of  the  appoint- 
ment of  a  special  administrator  has  not  been  made  upon  the  minutes 
of  the  court,  and  is  not  before  the  appellate  court,  so  that  it  may  deter- 
mine what  powers  are  conferred  upon  the  special  administrator,  the 
disallowance  of  a  claim  paid  by  the  special  administrator  will  be 
affirmed.— Estate  of  Sackett,  78  Cal.  300,  20  Pac.  863. 

Probate  Law — 46 
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CHAPTER  Vin. 

WILLS  POUND  AFTER  LEJTTERS  OP  ADMINISTRATION  GRANTED, 

AND  MISCELLANEOUS  PROVISIONS. 

§  327.    Letters  must  be  revoked  when. 

§  828.    Power  of  executor  in  such  a  case. 

§  829.    Remaining  administrator  or  executor  to   continue   whpn  his 

colleagues  are  disqualified. 
§  330.    Who  to  act  when  all  acting  are  incompetent. 
§  331.    Executor  or  administrator  may  resign  when.    Court  to  appoint 

successor.    Liability  of  outgoer. 
§  832.    Form.    Notice  of  intention  to  resign. 
§  333.    Form.    Resignation  of  representative. 
§  334.    All  acts  of  executor,  etc.,  valid  until  his  power  ie  revoked* 
§  335.    Transcript  of  court  minutes  to  be  evidence. 

§  327.    Letters  must  be  revoked  when. 

Upon  the  admission  to  probate  of  a  will  after  a  grant 
of  letters  of  administration  on  the  ground  ^  of  intestacy, 
or  upon  the  admission  to  probate  of  a  later  will  than  the 
one  before  admitted  to  probate,  the  pre-existing  grant  of 
letters  testamentary  or  of  administration  must  be  re- 
voked, and  the  administrator  or  executor  whose  grant  of 
authority  is  thus  terminated  must  render  an  account  of 
his  administration  within  such  time  as  the  court  may 
direct. — Kerr^s  Cyc.  Code  Civ.  Proc,  §  1423. 

ANAL0Q0U8  AND  IDENTICAL  STATUTES. 
No  identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  1614. 
Arizona — Revised  Statutes  of  1913,  paragraph  834, 
Colorado — ^Mills's  Statutes  of  1912,  section  7906. 
Hawaii — ^Revised  Laws  of  1916,  section  2500. 
Idaho — Compiled  Statutes  of  1919,  section  7633. 
Kansas — General  Statutes  of  1915,  section  4509. 
Montana — ^Reylsed  Codes  of  1907,  section  7477. 
.  Nevada — ^Revised  Laws  of  1912,  section  6936. 
New  Mexico — Statutes  of  1915,  sections  2241,  2244. 
North  Dal<ota — Compiled  Laws  of  1913,  sections  8666.  8697. 
Oklahoma— Revised  Laws  of  1910,  secticm  6289. 
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Oregon — ^Lord's  Oregon  Laws,  section  1168. 

South  Dakota — Complied  Lawe  of  1913,  gection  6761. 

Utah — Compiled  Laws  of  1907,  section  3837. 

Washington — ^Laws  of  1917,  chapter  156,  page  655,  section  61. 

Wyoming — Compiled  Statutes  of  1910,  section  5474. 

§  328.    Power  of  executor  in  such  a  case. 

In  such  case,  the  executor  or  the  administrator  with  the 
will  annexed  is  entitled  to  demand,  sue  for,  recover,  and 
collect  all  the  rights,  goods,  chattels,  debts,  and  effects  of 
the  decedent  remaining  nnadministered,  and  may  prose- 
cute  to  final  judgment  any  suit  commenced  by  the  admin- 
istrator before  the  revocation  of  his  letters  of  adminis- 
tration.— Kerr^s  Cj/c.  Code  Civ.  Proc,  §  1424. 

ANAL0Q0U8  AND  IDENTICAL  STATUTEa. 
The  ^  indicates  identity. 
Arizona* — Revised  Statutes  of  1913,  paragraph  835. 
Colorado — ^MiUs's  Statutes  of  1912,  section  7921. 
Idaho*— CompUed  Statutes  of  1919,  section  7634. 
Montana*— Revised  Codes  of  1907,  section  7478. 
Nevada*— Revised  Laws  of  1912,  section  5936. 
North  Dakota — Compiled  Laws  of  1913,  section  8801. 
Oklahoma*— Revised  Laws  of  1910,  section  6290. 
South  Dakota* — Compiled  Laws  of  1913,  section  5752. 
Washington — Laws  of  1917,  chapter  156,  page  662,  sections  78,  79. 
Wyoming* — Compiled  Statutes  of  1910,  section  5475. 

§  329.  Remaining  administrator  or  executor  to  continue  when 
his  colleagues  are  disqualified. 
In  case  any  one  of  several  executors  or  administrators, 
to  whom  letters  are  granted,  dies,  becomes  lunatic,  is  con- 
victed of  an  infamous  crime,  or  otherwise  becomes  in- 
capable of  executing  the  trust ;  or  in  case  the  letters  testa- 
mentary or  of  administration  are  revoked  or  annulled, 
with  respect  to  any  one  executor  or  administrator,  the 
remaining  executor  or  administrator  must  proceed  to 
complete  the  execution  of  the  will  or  administration. — 
Kerr's  Cyc.  Code  Civ.  Proc,  §  1425. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identitjr. 
Alaska — Compiled  Laws  of  1913,  section  1619. 

Arizona* — ^Revised  Statutes  of  1913,  paragraph  886. 
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Colorado— Mills's  Statutes  of  1912,  sections  7919,  7920,  7986. 

Idaho* — Compiled  Statutes  of  1919,  section  7535. 

Montana*— Revised  Codes  of  1907,  section  2479. 

Nevada*-~Re vised  Laws  of  1912,  section  5933. 

New  Mexico— SUtutes  of  1915,  section  2219. 

North  Dakota— Compiled  Laws  of  1913,  sections  8658,  8706. 

Oklahoma*— Revised  Laws  of  1910,  section  6291. 

Oregon — ^Lord's  Oregon  Laws,  section  1163. 

South  Dakota* — Compiled  Laws  of  1913,  section  5753. 

Utah— Compiled  Laws  of  1907,  section  3839. 

Washington— Laws  of  1917,  chapter  156,  page  661,  section  76. 

Wyoming* — Compiled  Statutes  of  1910,  section  5476. 

§  330.    Who  to  act  when  all  acting,  are  incompetent. 

If  all  such  executors  or  administrators  die  or  become 
incapable,  or  the  power  and  authority  of  all  of  them  is 
revoked,  the  court  must  issue  letters  of  administration, 
with  the  will  annexed  or  otherwise,  to  the  widow  or  next 
of  kin,  or  others,  in  the  same  order  and  manner  as  is 
directed  in  relation  to  original  letters  of  administration. 
The  administrators  so  appointed  must  give  bond  in  the 
like  penalty,  with  like  sureties  and  conditions,  as  here- 
inbefore required  of  administrators,  and  shall  have 
the  like  power  and  authority. — Kerr's  Cyc.  Code  Civ. 
Proc,  §  1426. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
The  *  indicates  Identity. 
Alaska— Compiled  Laws  of  1913,  section  1619. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  837. 
Colorado— Mills's  Statutes  of  1912,  sections  7919,  7920,  7986. 
Idaho* — Compiled  Statutes  of  1919,  section  7536. 
Kansas — General  Statutes  of  1915,  sections  4508,  4593. 
Montana* — ^Revised  Codes  of  1907,  section  7480. 
Nevada— Revised  Laws  of  1912,  section  6934. 
New  Mexico— Statutes  of  1915,  section  2219. 
Oklahoma* — Revised  Laws  of  1910,  section  6292. 
Oregon — Lord's  Oregon  Laws,  section  1163. 
South  Dakota* — Compiled  Laws  of  1913,  section  6754. 
Utah— Compiled  Laws  of  1907,  section  3839. 
Washington — Laws  of  1917,  chapter  156,  page  661,  section  77. 
Wyoming* — Compiled  Statutes *of  1910,  section  5477. 
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§  331.  Executor  or  admiiiistrator  may  resign  when.  Oonrt  to 
appoint  snccesBor.  Liability  of  ontgoer. 
Any  executor  or  administrator  may,  at  any  time,  by 
writing,  filed  in  the  superior  court,  resign  his  appoint- 
ment, having  first  settled  his  accounts  and  delivered  up 
all  the  estate  to  the  person  whom  the  court  shall  appoint 
to  receive  the  same.  If,  however,  by  reason  of  any  delays 
in  such  settlement  and  delivery  up  of  the  estate,  or  for 
any  other  cause,  the  circumstances  of  the  estate  or  the 
rights  of  those  interested  therein  require  it,  the  court 
may,  at  any  time  before  settlement  of  accounts  and  de- 
livering up  of  the  estate  is  completed,  revoke  the  letters 
of  such  executor  or  administrator,  and  appoint  in  his 
stead  an  administrator,  either  special  or  general,  in  the 
same  maimer  as  is  directed  in  relation  to  original  letters 
of  administration.  The  liability  of  the  outgoing  executor 
or  administrator,  or  of  sureties  on  his  bond,  shall  not  be 
in  any  manner  discharged,  released,  or  affected  by  such 
appointment  or  resignation. — Kerr's  Cyc.  Code  Civ. 
Proc,  ^  1427. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1632. 
Arizona* — Revised  Statutes  of  1913,  paragraph  838. 
Colorado — MlUs's  Statutes  of  1912,  section  7920. 
Idaho*— Compiled  Statutes  of  1919,  section  7687. 
Kantaa—Qeneral  Statutes  of  1915,  sections  4505,  4506,  4693. 
Montana*— Revised  Codes  of  1907,  section  7481. 
Nevada— Revised  Laws  of  1912,  section  5937. 
New  Mexico — Statutes  of  1915,  section  2245. 
Oklahoma*— Revised  Laws  of  1910,  section  6293. 
Oregon — Lord*s  Oregon  Laws,  section  1176. 
South  Dakota* — Compiled  Laws  of  1913,  section  5755. 
Utah — Compiled  Laws  of  1907,  section  3838. 
Washington — Laws  of  1917,  chapter  156,  page  662,  section  78. 
Wyoming — Compiled  Statutes  of  1910,  section  5478. 
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§  332.    Fonn.  Notice  of  intention  to  regign.^ 

[Title  of  court.] 

(  No. .2    Dept.  No. 

[Title  of  estate.]  ^  ^^i^^  ^^  j^^ , 

The  undersigned, ,  executor  *  of  the  estate  of 


deceased,  hereby  gives  notice  of  his  intention  to  resign  his 

trust ;  that  on  the  opening  of  the  court  on  the day  of 

,  19 — ,  at  the  court-house  of  said  county,  at ^  or 

as  soon  thereafter  as  he  can  be  heard,  he  will  apply  to  the 
court  to  resign  his  letters ;  and  that  he  has  published,  for 

the  period  of ,*  in  the ,»  a  newspaper  of  general 

circulation  in  the  county  wherein  his  letters  were  granted, 

a  notice  of  his  intention  to  apply  to  the ^  court  for 

leave  so  to  resign. 

J  Executor  ^  of  the  Estate  of ,  Deceased. 

Explanatory  notes. — i  Form  appropriate  for  Washington  and  Oregon. 
2  Give  file  number.  8  Or,  administrator.  4  Number  of  weelcs,  as  pre- 
scribed by  the  statute.  6  Name  of  paper.  6  Designating  it  7  Or, 
administrator. 

§  333.    Form.  Besignation  of  representative.^ 

[Title  of  court] 

(No. .2    Dept  No. » 

[Title  of  estate.]  ^  ^^^,^  ^^  ^^^^  3 

To  the  Honorable  Court  of  the  County  of  , 

State  of . 

I  hereby  respectfully  tender  my  resignation  as  execu- 
tor *  of  the  estate  of ^  deceased. 

Dated ,  19—. 

,  Executor  *  of  the  Estate  of j  Deceased. 

Explanatory  notes. — i  Form  appropriate  for  Washington  or  Oregon, 
s  Qive  file  number.    8, 4  Or,  administrator. 

§  334.  All  acts  of  ezecntor,  etc.,  valid  until  hia  power  is  re- 
voiced. 
All  acts  of  an  executor  or  administrator,  as  such,  be- 
fore the  revocation  of  his  letters  testamentary  or  of  ad- 
ministration, are  as  valid,  to  all  intents  and  purposes,  as 
if  such  executor  or  administrator  had  continued  lawfully 
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to  execnte  the  duties  of  his  trust. — Kerr's  Cyc.  Code  Civ. 
Proc,  §  1428. 

.  ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  ^  Indicates  identity. 
Arizona* — ReYised  Statutes  of  1913,  paragraph  839. 
Idaho*— Compiled  Statutes  of  1919,  section  7538. 
Kansas — General  Statutes  of  1915,  section  4511. 
Montana* — Revised  Codes  of  1907,  section  7482. 
Nevada — ^Revised  Laws  of  1912,  section  5938. 
North  Dakota— Compiled  Laws  of  1913,  section  8706. 
Oklahoma*— Revised  Laws  of  1910,  section  6294. 
South  Dakota* — Compiled  Laws  of  1913,  section  5756. 
Wyoming* — Compiled  Statutes  of  1910,  section  5479. 

§  336.    Transcript  of  court  minutes  to  be  evidence. 

A  transcript  from  the  minutes  of  the  court,  showing 
the  appointment  of  any  person  as  executor  or  adminis- 
trator, together  with  the  certificate  of  the  clerk,  under  his 
hand  and  the  seal  of  his  court,  that  such  person  has  given 
bond  and  been  qualified,  and  that  letters  testamentary  or 
of  administration  have  been  issued  to  him  and  have  not 
been  revoked,  shall  have  the  same  effect  in  evidence  as 
the  letters  themselves. — Kerr^s  Cyc.  Code  Civ.  Proc, 
%  1429. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — Revised  Statutes  of  1913,  paragraph  840. 
Idaho* — Compiled  Statutes  of  1919,  section  7539. 
Montana* — Reviaed  Codes  of  1907,  section  7483. 
Nevada—Reyised  Laws  of  1912,  section  5939. 
Oklahoma— Revised  Laws  of  1910,  section  6296. 
South  Dakota* — Compiled  Laws  of  1913,  section  5757. 
Wyoming* — Compiled  Statutes  of  1910,  section  5480. 

INCAPACITY  OF  REPRESENTATIVE  TO  ACT. 

1.  In  general. 

2.  Administrator  with  will  annexed. 

1.  in  general. — The  power  or  jurisdiction  of  the  probate  court  to 
appoint  a  new  administrator  may  be  exercised  upon  the  happening  of 
the  death,  insanity,  or  conviction  of  an  infamous  offense,  of  the  former 
administrator,  or  upon  the  revocation  of  his  power  and  authority  by 
tile  court  In  case  of  the  death,  insanity,  or  conviction  of  the  former 
administrator,  such  death,  insanity,  or  conviction  must  be  Judicially 
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ascertained  by  the  probate  court  before  a  new  appointment  can  be 
made,  but  such  fact  may  be  properly  ascertained  by  the  court  in  a 
proceeding  under  a  petition  for  the  appointment  of  a  new  administrator. 
In  case  of  the  death  of  the  former  administrator,  the  fact  is  properly 
presented  to  the  court  in  a  petition  for  the  appointment  of  a  new  admin- 
istrator, and  upon  the  hearing  the  fact  may  be  established  by  witnesses. 
In  case  of  the  conviction  of  the  former  administrator  of  an  infamous 
offense,  the  fact  may  be  presented  in  the  same  manner,  and  proved 
upon  the  hearing  by  the  production  of  the  record  of  his  conviction. 
No  citation  to  the  convict  is  necessary,  as  it  Is  the  fact  of  the  convic- 
tion, when  shown  to  the  court  by  the  proper  allegation  and  evidence, 
which  authorizes  the  court  to  make  the  new  appointment.  The  convict 
is  not  a  necessary  party  to  the  proceeding.  He  has  had  his  day  in 
court,  and  Is  conclusively  bound  by  the  record. — Estate  of  Blinn,  99 
Cal.  216,  220,  33  Pac.  841.  The  fact  that  the  representative  of  the  estate 
of  a  deceased  person  was  sent  to  an  insane  asylum  by  an  order  of  court 
does  not  create  an  absolute  vacancy  in  the  administratorship  of  the  estate, 
although,  for  the  time  being,  he  is  incapable  of  executing  the  trust — 
Estate  of  Moore,  68  Cal.  281,  283,  9  Pac.  164.  The  legislature  of  Cali- 
fornia has  classified  death,  insanity,  and  conviction  of  an  infamous 
offense  under  the  designation  "incapable,"  and  other  matters  affecting 
the  integrity  or  qualification  for  the  discharge  of  the  duties  of  an 
administrator  as  "incompetency."  The  embezzler,  the  thief,  the  man 
who  hesitates  at  no  fraudulent  scheme  to  despoil  an  estate,  or  who  is 
so  careless  and  indifferent  as  to  neglect,  habitually  and  grossly,  his 
duties,  may  have  capacity  to  discharge  properly  all  the  duties  of  an 
administrator,  but  the  man  who  Is  dead,  or  insane,  or  civiliter  mortuus 
is  "incapable."  Whether  the  word  "incompetent"  was  wisely  chosen 
or  not,  the  context  of  the  statute  leaves  no  room  to  doubt  the  sense 
in  which  it  was  used,  and  that  it  was  used  to  designate  a  different 
class  from  those  characterized  as  "incapable." — Estate  of  Blinn,  99 
Cal.  216,  221,  33  Pac.  841. 

2.  Administrator  with  will  annexed. — ^If  an  executor  resigns  bis  trust 
without  having  closed  the  administration  of  the  estate,  it  is  the  duty  of 
the  court  to  appoint  an  administrator  with  the  will  annexed  to  com- 
plete the  admlnistration.-~Estate  of  Pina,  112  Cal.  14,  16,  44  Pac.  332; 
Estate  of  Strong,  119  Cal.  663,  667,  51  Pac.  1078.  The  appointment  of 
such  an  administrator  supersedes,  per  se,  all  former  administrations 
of  the  estate. — McCauley  v.  Harvey,  49  Cal.  497,  505.  Such  an  admin- 
istrator, under  the  statute  of  California,  possesses  all  the  power  con- 
ferred upon  the  executor  named  In  the  will. — ^Kidwell  v.  Brummagim, 
32  Cal.  436,  441;  Crouse  v.  Peterson,  130  Cal.  169,  80  Am.  8t.  Rep.  89, 
62  Pac.  476,  615;  and  see  Kerfs  Cal.  Cyc  Code  Civ.  Proc  §  1356. 

REFERENCES. 

Effect  of  insanity  or  mental  incompetency  of  executor  or  administra« 
tor.— See  note  46  L.  R.  A.  (N.  S.)  1073. 


DISqUALIFIOATION — TBANSFKB8.  713 


CHAPTER  IX 

DISQUAUFICATION    OF   JUDGES,    AND   TRANSFERS    OF 

ADMINISTRATION. 

§  336.  When  judge  not  to  act 

§  337.  Transfers  of  probate  matters  to  adjoining  county. 

§  338.  Form.     Order  transferring  proceedings. 

§  339.  Transfer  not  to  change  right  to  administer.    Retransfer,  how 

made. 

§  340.  Form.    Petition  for  order  transferring  proceeding. 

§  341.  Form.    Order  retransferring  proceeding. 

§  342.  When  proceedings  must  be  returned  to  original  court. 

§  336.    When  judge  not  to  act. 

No  will  shall  be  admitted  to  probate,  or  letters  testa- 
mentary or  of  administration  granted,  before  any  judge 
who  is  interested  as  next  of  kin  to  the'  decedent,  or  as  a 
legatee  or  devisee  nnder'the  will,  or  when  he  is  named  as 
executor  or  trustee  in  the  will,  or  is  a  witness  thereto,  or 
is  in  any  other  manner  interested  or  disqualified  from 
acting. — Kerr's  Gyc.  Code  Civ.  Proc,  ^  1430. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  841. 
Colorado — Mills's  Statutes  of  1912,  sections  7890,  7900. 
Idaho*— Compiled  Statutes  of  1919,  section  7540. 
Montana — Revised  Codes  of  1907,  section  7484. 
Nevada— Revised  Laws  of  1912,  sections  6940,  5941. 
North  Dakota* — Compijled  Laws  of  1913,  section  8535. 
South  Dakota — Compiled  Laws  of  1913,  section  5653. 
Utah— Compiled  Laws  of  1907,  section  3776. 
Wyoming — Compiled  Statutes  of  1910,  section  5481. 

§  337.    Transfer  of  probate  matten  to  adjoining  county. 

When  a  petition  is  filed  in  the  superior  oonrt,  praying 
for  admission  to  probate  of  a  will,  or  for  granting  letters 
testamentary  or  of  administration,  or  when  proceedings 
are  pending  in  the  superior  court  for  the  settlement  of 
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an  estate,  and  there  is  no  jndge  of  said  court  qualified  to 
act,  an  order  must  be  made  transferring  the  proceedings 
to  the  superior  court  of  an  adjoining  county,  and  the 
clerk  of  the  court  ordering  the  transfer  must  transmit  to 
the  clerk  of  the  court  to  which  the  proceedings  are 
ordered  to  be  transferred  a  certified  copy  of  the  order 
and  all  papers  on  file  in  his  office  in  the  proceedings. 

Authority  of  court  to  which  transferred. — ^And 
thereafter  the  court  to  which  the  proceeding  is  trans- 
ferred shall  exercise  the  same  authority  and  jurisdiction 
over  the  estate,  and  all  matters  relating  to  the  adminis- 
tration thereof,  as  if  it  had  original  jurisdiction  of  the 
estate. 

When  case  shall  not  be  transferred. — ^Provided, 
there  shall  not  be  any  necessity  for  transferring  such 
proceedings,  or  any  of  them,  when  a  judge  of  some  other 
county  qualified  to  act  attends  at.the  request  of  the  judge 
of  the  county  where  such  proceedings  are  pending,  to  hold 
court,  to  conduct  and  to  try  such  proceedings;  and  such 
judge  when  so  called  upon  to  preside,  shall  exercise  the 
same  jurisdiction  over  any  proceeding  in  the  estate  as  is 
exercised  in  other  cases  imder  like  circumstances. — 
Kerr's  Cyc.  Code  Civ.  Proc,  %  1431. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
The  ^  Indicates  identity. 
Arizona*— Reyised  Statutes  of  1913,  paragraph  842. 
Colorado— Mills's  Statutes  of  1912,  sections  7890,  7900. 
Idaho — Compiled  Statutes  of  1919,  section  7541. 
Kansas — General  Statutes  of  1915,  section  4689. 
Montana— Revised  Codes  of  1907,  section  7485. 
North  Dakota* — Compiled  Laws  of  1913,  section  8536. 
Oklahoma— Laws  of  1913,  chapter  208,  page  460  (transfers  of  guard- 

lanshipa  and  other  proceedings  legalized). 
South  Dakota — Compiled  Laws  of  1913,  section  6654. 
Utah — Compiled  Laws  of  1907,  section  3776. 
Wyonoing— Compiled  Statutes  of  1910,  section  (48ti 
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§338.    FomL   Order  traasf erring  prooeedingg, 

[Title  of  court] 
[TiUe  of  proceeding  J  J  j^^^  ^^  ^^^^  ^ 

It  appearing  that ;  *  and  that  there  is  no  judge  of 

this  court  qualified  to  act  therein, — 

It  is  ordered,  That  the  above-entitled  proceeding  be, 

and  the  same  is  hereby,  transferred  to  the court  of 

the  county-  of ,  being  an  adjoining  connty;  and  the 

derk  of  this  court  is  hereby  directed  to  transmit  to  the 

clerk  of  the court  of  said  county  *  of. a  certified 

copy  of  this  order,  and  all  papers  on  file  in  his  ofiice  in 
said  proceedings. 

Dated ^  1&— .        ^  Judge  of  the Court. 

Explanatory  notes. — i  Give  file  number.    2  A  petition  has  been  filed 

herein  for  the  admission  to  probate  of  the  will  of ,  deceased;  or, 

for  the  granting  of  letters  testamentary  thereon;  or,  that  a  petition  has 

been  filed  for  letters  of  administration  on  the  estate  of ,  deceased; 

or,  that  proceedings  are  how  pending  in  this  court  for  settlement  of 
the  estate  of  ^— ,  deceased.    8, 4  Or,  city  and  county. 

§  339.    Transfer  not  to  change  right  to  administer.  Betransf er, 
how  made. 

The  transfer  of  a  proceeding  from  one  court  to  another 
as  provided  for  in  the  preceding  section,  shall  not  affect 
the  right  of  any  person  to  letters  testamentary  or  of  ad- 
ministration on  the  estate  transferred,  but  the  same  per- 
sons are  entitled  to  letters  testamentary  or  of  adminis- 
tration on  the  estate,  in  the  order  hereinbefore  provided. 
If,  before  the  administration  is  closed  of  any  estate  so 
transferred  as  herein  provided,  another  person  is  elected 
or  appointed,  and  qualified  as  judge  of  the  court  wherein 
such  proceeding  was  originally  commenced,  who  is  not 
disqualified  to  act  in  the  settlement  of  the  estate,  and  the 
causes  for  which  the  proceeding  was  transferred  no 
longer  exist,  any  person  interested  in  the  estate  may 
have  the  proceeding  returned  to  the  court  from  which  it 
was  originally  transferred,  by  filing  a  petition  setting 
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forth  these  facts,  and  moying  fhe  court  therefor. — Kerr's 
Cyc.  Code  Civ.  Proc,  §  1432. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identltsr. 
Arizona* — ^Revised  Statutes  of  1913,  iMtrafiraph  848. 
Idaho*— Compiled  Statutes  of  1919,  section  7542. 
Montana*— Reyised  Codes  of  1907,  section  7486. 
North  Dakota*-7Compiled  Laws  of  1913,  section  8637. 
South  Dakota — Compiled  Laws  of  1913,  section  6654. 

§340.    FomL  Petition  for  order  retransf erring  proceeding. 

[Title  ol  court] 

,.      ,  (No. .1    DeptNo. . 

[TiUe  of  proceeding.]  J         j^^^  ^j  ^^^  3 

To   the   Honorable   the  Coiurt   of   the   County* 

of . 

The  petition  of respectfully  shows : 

That  he  is  interested  in  the  above  estate,  and  is ;  • 

That  the  proceedings  in  said  estate  were  originally 

commenced  in  the court  of  the  county  *  of ,  that 

being  the  court  having  original  jurisdiction  thereof ; 

That  said  proceedings  were  transferred  to  this  court, 

by  order,  about  the day  of ,  19 — ,  on  account  of 

the  disqualification  of  the  then  judge  of  said  former 
court,  and  are  still  pending  in  this  court ; 

That  since  said  transfer,  and  on  or  about  the day 

of ,  19 — ^  the  Honorable was  elected  ^  judge  of 

the  court  from  which  said  proceedings  were  transferred, 
and  has  duly  qualified,  is  now  judge  of  said  court,  and  is 
in  no  wise  disqualified  to  act  in  said  proceedings;  and 
that  the  causes  for  which  the  said  proceedings  were 
transferred  to  this  court  no  longer  exist ; 

That  the  convenience  of  those  interested  in  said  estate, 
and  of  most  of  those  who  will  have  occasion  to  consult  the 
records  of  said  proceedings,  and  of  all  witnesses  who  will 
probably  be  called  to  testify  in  regard  to  any  matter  in 
the  course  of  said  proceedings,  or  concerning  the  admin- 
istration of  said  estate,  will  be  much  promoted  by  the 
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retransf er  of  said  proceeding  to  the court  of  said 

county «  of ^,  f rom  which  it  was  transferred  to  this 

court,  as  above  shown ; — 

Wherefore  your  petitioner  prays  that  an  order  be  made 

retransf  erring  said  proceedings  to  the court  of  the 

county  ^  of . 

Dated ,  19 — .  ,  Petitioner. 

^  Attorney  for  Petitioner. 

Explanatory  notes. — i  Give  file  number.  2  Or,  City  and  County. 
8  Give  nature  of  interest;  as,  heir,  devisee,  executor,  administrator,  etc. 
4  Or,  city  and  county.    0  Or,  appointed,    e,  7  Or,  city  and  county. 

§  341.    Form.  Order  retransf  erring  proceeding. 

[Title  of  court] 

» 
rmixi  »  Ji  n  (NO. .1       DOpt  NO. . 

[Titie  of  proceeding.]  J  ^^^^  ^^  ^^^  ^ 

It  appearing  from  the  petition  of ,*  herein  filed, 

that  the  causes  for  which  the  above-entitled  proceeding 
was  transferred  to  this  court  no  longer  exist,  and  that 
good  cause  exists  therefor, — 

It  is  ordered.  That  the  above-entitled  proceeding  be, 

and  the  same  is  hereby,  transferred  back  to  the court 

of  the  county '  of ,  from  which  it  was  transferred  to 

this  court ;  and  the  clerk  of  this  court  is  directed  to  trans- 
mit to  the  clerk  of  said court  of  the  county  *  of 

a  certified  copy  of  this  order,  and  all  original  papers  on 
file  in  his  office  relating  to  said  proceeding. 

Dated ,  19 — .        ,  Judge  of  the Court. 

Explanatory  notes. — i  GiYe  file  number.  2  Give  name  of  petitioner. 
8, 4  Or,  city  and  county. 

§  342.  When  proceedings  must  be  returned  to  original  court. 
On  hearing  the  motion,  if  the  facts  required  by  the 
preceding  section  to  be  set  out  in  the  petition  are  satis- 
factorily shown,  and  it  further  appears  to  the  court  that 
the  convenience  of  parties  interested  would  be  promoted 
by  such  change,  the  judge  must  make  an  order  transfer- 
ring the  proceeding  back  to  the  court  where  it  was  orig- 
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inally  commenced ;  and  the  clerk  of  the  court  ordering  the 
transfer  must  transmit  to  the  clerk  of  the  court  in  which 
the  proceeding  was  originally  commenced,  a  certified  copy 
of  the  order,  and  all  the  original  papers  on  file  in  his 
office  in  the  proceeding ;  and  the  court  where  the  proceed- 
ing was  originally  commenced  shall  thereafter  have  juris- 
diction and  power  to  make  all  necessary  orders  and  de- 
crees to  close  up  the  administration  of  the  estate. — 
Kerr*s  Cyc.  Code  Civ.  Proc,  %  1433. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
The  *  indicates  identity. 
Arizona* — ^Revised  Statutes  of  1913»  paragraph  84i. 
Idaho*— Compiled  Statutes  of  1919,  section  7543. 
Montana* — ^Revised  Codes  of  1907,  section  7487. 
North  Dakota* — Compiled  Laws  of  1913,  section  8538. 
South  Dakota — Compiled  Laws  of  1913,  section  6654. 
Utah — Compiled  Laws  of  1907,  section  3776. 

DISQUALIFICATION  OF  JUDGE.    TRANSFER  OF  PROCEEDINQS. 

Judge  is  disqualified  when. — Where  the  sons  of  the  judge  are  attor- 
neys and  hold  a  contract  for  a  share  of  the  estate,  and  are  therefore 
the  equitable  owners  of  such  share,  such  judge  is  disqualifled  from 
hearing  and  adjudging  a  contest  upon  a  petition  for  the  revocation 
of  letters  of  administration,  and  for  the  issuance  of  letters  to  another, 
who  claims  the  entire 'estate  as  sole  heir. — Howell  y.  Budd,  91  Cal.  342, 
360,  27  Pac.  747.  In  this  case  the  application  for  a  transfer  of  the 
cause  was  clearly  insufficient,  but,  as  an  adjudication  of  the  cause 
upon  its  merits  was  desired,  and  objection  to  the  course  adopted  by  the 
petitioner  in  making  his  application  for  an  order  of  transfer  was 
waived,  the  court  proceeded  to  examine  the  cause  upon  the  main  ques- 
tions involved.— Howell  v.  Budd,  91  Cal.  342,  347,  27  Pac.  747.  Where 
the  appointment  of  an  administrator  is  not  in  favor  of  a  creditor,  and 
involves  no  interest  or  bias  of  the  judge  as  a  creditor,  but  is  of  a 
nominee  of  the  widow  under  subdivision  1  of  section  1365  of  the  Code 
of  Civil  Procedure  of  California,  as  to  which  the  judge  has  no  discre- 
tion to  do  otherwise  than  to  make  the  appointment,  the  interest  of  the 
judge  as  a  creditor,  in  such  a  case,  should  not  disqualify  him  from 
making  the  appointment,  nor  render  his  general  proceedings  under 
such  administration  void. — ^Regents,  etc.,  v.  Turner,  159  Cal.  541,  Ann. 
Cas.  1912C,  1162,  114  Pac.  842.  A  judge  is  disqualified  to  sit  in  guard- 
ianship proceedings  where  the  guardian  is  his  brother-in-law,  the 
guardian  being  "a  party"  within  the  meaning  of  section  2012  of  the 
Oklahoma  Compiled  Laws  of  1909,  which  provides  that  "No  judge  of 
any  court  of  record  shall  sit  in  any  cause  or  proceeding  in  which  he 
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may  be  related  to  any  party  to  said  cause,  within  the  fourth  degree 
of  consanguinity  or  affinity." — Hengst  t.  Burnett,  40  Okla.  42,  135  Pac. 
1062,  1063.  Section  10  of  article  7,  chapter  14,  Laws  of  Oklahoma,  of 
1909,  as  amended  In  1911,  providing  for  the  transfer  of  causes  from 
the  superior  to  the  county  and  district  courts,  was  not  repealed  by 
section  2,  chapter  39,  of  the  Laws  of  1911,  the  same  being  saved  from 
repeal  by  the  act  adopting  the  Revised  Laws,  the  revisers  having 
Intentionally  omitted  to  include  in  the  revision  any  express  authority 
for  such  transfer  of  causes. — In  re  Nicholas  Will  (Okla.),  166  Pac.  1087, 
1090. 

REFERENCES. 

Removal  to  federal  court  of  actions  relating  to  estates  of  deceased 
persons,  because  of  separable  controversy.— See  note  5  U  R.  A.  (N.  8.) 
49»  81. 
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CHAPTER  X. 

REMOVALS  AND  SUSPENSIONS  IN  CERTAIN  CASES. 

§  343.    Suspension  of  power  of  executor. 

§  344.    Form.    Affidavit  for  removal. 

§  345.    Form.    Order  suspending  administrator  or  executor. 

§  346.    Form.    Order  suspending  powers  of  administrator  or  executor 

until  question  of  waste  can  be  determined. 
§847.    Form.    Order  restoring  powers  of  suspended  administrator  or 

executor. 
§  848.    Revocation  of  letters  when. 

§  349.    Form.    Order  revoking  letters  of  administration.  (Short  form.) 
§  350.    Form.    Order  revoking  letters  for  wasting  estate. 
§  351.    Any  party  Interested  may  appear  on  hearing. 
§  352.    Form.    Allegations  of  cause  for  removal. 
§  358.    Notice  to  absconding  executors  and  administrator*. 
fi  354.    Form.    Order  to  show  cause,  and  directing  notice  to  absconding 

administrator  or  executor. 
§  355.    Court  may  compel  attendance. 

tCEMOYAXs.    SUSPENSION.     RESIONATION. 

1.  In  general.  7.  What  ia  cause  for  removal. 

2.  Vacancy  in  adminiatratioii.  '  ••  Removal  of  non-resident   execu* 
-^    ,         ,  tore  for  absence. 

3.  Resignauon.  ^  ^^^^^  ^^  ^^  ^^^  ^^^  removal. 

4.  Province  of  court  lo.  Notice.   Hearing.   Evidence. 

6.  PeUtion  for  removal.  u.  Order  of  removal,  and  its  effect 

6.  Suspension.  18.  AppeaL 

§  343.    Suspension  of  powers  of  executor. 

Whenever  a  judge  of  a  superior  court  has  reason  to 
believe  from  his  own  knowledge,  or  from  credible  infor- 
mation, that  any  executor  or  administrator  has  wasted, 
embezzled,  or  mismanaged,  or  is  about  to  waste  or  em- 
bezzle the  property  of  the  estate  committed  to  his  charge, 
or  has  committed  or  is  about  to  commit  a  fraud  upon  the 
estate,  or  is  incompetent  to  act,  or  has  permanently 
removed  from  the  state,  or  has  wrongfully  neglected  the 
estate,  or  has  long  neglected  to  perform  any  act  as  such 
executor  or  administrator,  he  must,  by  an  order  entered 
upon  the  minutes  of  the  courts  direct  such  executor  or 
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administrator  to  be  cited  to  appear  and  show  cause  why 
his  letters  should  not  be  revoked^  and  may  also  suspend 
the  powers  of  such  executor  or  administrator,  until  the 
matter  is  investigated. — Kerr's  Cyc.  Code  Civ.  Proc, 
§1436. 

ANAL0Q0U8  AND  IDENTICAL  STATUTES. 
No  identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  1615. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  845. 
Colorado— Mills's  Statutes  of  1912,  section  7918. 
Idaho — Compiled  Statutes  of  1919,  section  7544. 
Kansas— General  Statutes  of  1915,  sections  4507,  4612. 
Montana — ^Revised  Codes  of  1907,  section  7488. 
Nevada— Revised  Laws  of  1912,  section  6097. 
North  Dakota — Compiled  Laws  of  1913,  sections  8700,  870S. 
Oklahoma— Revised  Laws  of  1910,  section  6296. 
Oregon — Lord's  Oregon  Laws,  sections  1159,  1160. 
South  Dakota— Compiled  Laws  of  1913,  section  5758. 
Utah — Compiled  Laws  of  1907,  section  3837. 

Washington — ^Laws  of  1917,  chapter  156,  page  655,  sections  52,  74. 
Wyoming — Compiled  Statutes  of  1910,  section  5482. 

§  341    Form.  Affidavit  for  removal. 

[Title  of  court] 

.  ,      ,     ..    ,  (No. ^.1    Dept.  No.— -. 

[Title  of  estate.]  J  ^^^^  ^^  ,^^^  j 

State  of , 

County  *  of 

,  being  duly  sworn,  says  that  he  is  a  creditor  •  of 

said  estate,  and  is  interested  therein ;  that  his  claim  has 
been  approved  and  ffled,  and  that  no  part  thereof  has 
been  paid.* 

Subscribed  and  sworn  to  before  me  this day  of 

,  19 — .  ,  Notary  Public,  etc.* 

Explanatory  notes. — i  Give  file  number.  2  Or»  City  and  County.  8  Or 
other  Interested  person.  4  Here  state  the  facts  which  authorize  the 
removal  of  the  administrator  or  executor;  such  as  those  which  show 
that  he  has  wasted,  embezzled,  or  mismanaged,  or  is  about  to  waste  or 
embezzle,  the  property  of  the  estate;  or,  has  committed,  or  is  about  to 
commit,  a  fraud  upon  the  estate;  or,  is  incompetent  to  act;  or,  has  per- 
manently removed  from  the  state;  or,  has  wrongfully  neglected  the 
estate;  or,  has  long  neglected  to  perform  any  act  as  such  administrator 
or  executor.    &  Or  other  officer  taking  the  oath. 

Probate  Law — 4« 
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§  345.    Form.  Order  lospending  administrator  or  executor. 

[Title  of  court] 


[Title  of  eeUte.]  J  [TlUe  of  form.] 

The  undersigned,  judge  of  the  ^  court  of  the 

county  *  of ,  state  of ^  having  reason  to  believe, 

from  his  own  knowledge,*  that the  administrator  *^ 

of  the  above-entitled  estate,  is  wasting,  embezzling,  and 
mismanaging  the  property  of  the  said  estate  committed 
to  his  charge,® — 

It  is  ordered,  That  the  powers  of  the  said ,  as  such 

administrator,'^  be,  and  they  are  hereby,  suspended  until 
the  matter  is  investigated. 

It  is  further  ordered.  That  a  citation  be  issued  to  the 
said ,  notifying  him  of  such  suspension,  and  requir- 
ing him  to  show  cause  in  the  above-entitled  court,  at  the 

court-room  thereof,®  on ,•  the day  of ,  19 — , 

why  his  letters  should  not  be  revoked. 

Dated ^  19 — .  ,  Judge  of  the Court. 

Explanatory  notes. — i  Glye  file  number.  2  Title  of  court  s  Or,  city 
and  county.  4  Or»  from  credible  information,  s  Or,  administratrix ;  or, 
administrator  or  administratrix  with  the  will  annexed;  or,  executor  or 
executrix;  or  tbe  plural  of  any  of  these,  according  to  the  fact  «  Or 
other  act  justifying  suspension.  7  Or,  executor,  etc.,  as  the  case  may 
be.  8  Give  number  of  department,  if  any,  and  location  of  court-room. 
9  Day  of  week. 

§346.    Form.    Order  suspending  powers  of  administrator  or 
executor  until  question  of  waste  can  be  determined. 

[Title  of  court] 

rm**,      «     *  *   -1  (No. .1    DeptNo. , 

[Title  of  estate.]  J         [Title  of  form.] 

It  appearing  from  the  verified  petition  of ,  now  on 

file  in  the  above-entitled  matter,  that ,  the  adminis- 
trator* of  said  estate,  is  wasting  the  property  thereof, 
and  that  petitioner  prays  that  said  administrator  be  re- 
quired to  give  further  security,' — 

It  is  ordered,  That  the  powers  of ,  as  such  admin- 
istrator *  of  the  estate  of ,  deceased,  be,  and  they  are 
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hereby,  suspended  until  the  matter  can  be  heard  and  de- 
termined ;  and  that  a  copy  of  this  order  be  served  upon 

,  the  said  administrator.* 

Dated ,  19 — .  j  Judge  of  the Court. 

Explanatory  notes. — i  Olve  file  number.  2  Or,  executor,  etc.,  accord- 
ing to  the  fact.  8  Or,  to  give  bond,  where,  by  the  terms  of  the  will,  no 
bond  was  originally  required.    4,  6  Or,  executor,  etc.,  as  the  case  may  be. 

§347.    Form.   Order  restoring  powers  of  suspended  adminis- 
trator or  executor. 

[Title  of  court.] 

rmt^i      s     *  *   1  (No. ^.1    Dept.No. . 

[Title  of  estate.]  J  ^^^^ ^^ ^^^^ 

'    This  court  having^  on  the day  of ,  19 — ,  made 

an  order  suspending  the  powers  of ,  the  administra- 
tor ^  of  said  estate,  until  certain  matters  named  in  said 
order  could  be  investigated,  and  said  matters  having  been 
fully  investigated,  but  it  appearing  that  said  administra- 
tor •  has  not  been  derelict  in  his  duty  toward  said  estate, — 

It  is  ordered,  That  his  powers  as  such  administrator  * 
be,  and  the  same  are  hereby,  restored. 

Dated ,  19 — .        ,  Judge  of  the Court. 

Explanatory  notes. — i  Giye  file  number.  2-4  Or,  administratrix;  or, 
administrator  or  administratrix  with  the  will  annexed;  or,  executor  or 

executrix  of  the  last  will  and  testament  of ;  or  the  plural  of  any 

of  these,  according  to  the  fact. 

§  348.    Revocation  of  letters  when. 

If  the  executor  or  administrator  fails  to  appear  in 
obedience  to  the  citation,  or,  if  he  appears,  and  the  court 
is  satisfied  from  the  evidence,  that  there  exists  cause  for 
his  removal,  his  letters  must  be  revoked, — Kerr  ^8  Cyc. 
Code  Civ.  Proc,  §  1437. 

ANALOQOU8  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  1615. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  846. 
Colorado— Mills's  Statutes  of  1912,  section  7918. 
Idaho— Compiled  Statutes  of  1919,  section  7545. 
Kansas— General  Statutes  of  1915,  section  4507. 
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Montana — ^Revised  Codes  of  1907,  section  7489. 

Nevada— Revised  Laws  of  1912,  section  6099. 

New  Mexico-^Statutes  of  1915,  section  2244. 

North  Dakota — (Compiled  Laws  of  1913,  section  8700. 

Oklahoma — ^Revised  Laws  of  1910,  section  6297. 

Oregon — ^Lord's  Oregon  Laws,  sections  1159,  1160. 

South  Dakota — Compiled  Laws  of  1913,  section  5769. 

Utah— Compiled  Laws  of  1907,  section  3837. 

Washington— Laws  of  1917,  chapter  156,  page  661,  sections  52,  74. 

Wyoming — Compiled  Statutes  of  1910,  section  5488. 

§349.    Form.  Order  revoking  letters  of  administration.  (Short 
foruL) 

[Title  of  court] 

(No. .1    DeptNo. . 

[Title  of  estate.]  J  j„^^  ^^  ^^^  3 

The  court  being  satisfied  that  cause  exists  for  the  re- 
moval of J  as  administrator  ^  of  the  estate  of , 

deceased,  and  for  the  revocation  of  his  letters  of  admin- 
istration,*— 

It  is  hereby  ordered,  That  the  letters  of  administra- 
tion* heretofore  granted  to ,  as  adndnistrator  ^  of 

the  above-entitled  estate,  be,  and  the  same  are  hereby, 

revoked ;  and  the  said is  hereby  ordered  to  file  an 

account  and  report  of  his  administration  within days 

from  the  date  of  this  order. 

Dated ,  19 — .  ,  Judge  of  the Court. 

Explanatory  notes. — i  GiTe  file  number.  2  Or,  executor,  etc.,  accord- 
ing  to  the  fact  8,  ^  Or,  letters  testamentary.  6  Or»  executor,  etc.,  as 
the  case  may  be. 

§  350.    Form.  Order  revoking  letters  for  wasting  estate. 

[Title  of  court.] 
[Title  of  eeUte.!  {^""'"^UeSr^!]'        ^ 

It  appearing  to  the  court  that  a  charge  of  wasting  the 

estate  of ,  deceased,  has  been  preferred  against , 

the  administrator  *  thereof ;  and  the  court,  on  credible  in- 
formation, having  heretofore  made  an  order  suspending 
the  powers  of  such  administrator  •  until  such  charge 
could  be  investigated;  and  it  being  shown  to  the  court 
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that  a  citation  was  duly  issued  to  the  said ,  notifying 

him  of  such  suspension,  and  commanding  him  to  appear ' 
and  show  cause,  at  a  time  and  place  mentioned ;  that  said 
citation  has  been  duly  served  upon  said  administator  * 
and  returned,  as  provided  by  law  and  as  directed  by  this 
court;  and  that ,  one  of  the  heirs  at  law  of  said  de- 
ceased, has  filed  his  written  allegations  showing  reasons 
why  the  letters  of  said  administrator®  should  be  re- 
voked ;  that  the  said  administrator ''  has  made  answer  to 
said  citation  and  to  said  written  allegations;  and  said 
matter  having  come  on  regularly  for  hearing,®  and  the 
court  having  proceeded  to  hear  the  allegations  and  proofs 
of  the  parties,  and  having  found  that  said  administrator  ® 
has  grossly  mismanaged  such  estate  and  wasted  it ; — 

It  is  therefore  ordered.  That  the  letters  of  administra- 
tion ^®  heretofore  granted  to  the  said be,  and  the 

same  are  hereby,  revoked. 

,  Judge  of  the Court. 

Dated ,  19—. 

Explanatory  notes. — i  Give  file  number.  2, 8  Or,  executor,  etc.,  accord- 
ing to  the  fact  4  Before  the  court,  or  a  Judge  thereof.  6  Or,  executor, 
etc.,  as  the  case  may  be.  6  Or,  letters  testamentary.  7  Or,  executor. 
8  Or,  if  the  matter  has  been  continued,  say,  "and  the  hearing  of  said 
matter  having  been  regularly  postponed  to  this  day."  8  Or,  executor, 
as  the  case  may  be.    10  Or,  letters  testamentary. 

§  351.    Any  party  interesttid  may  appear  on  hearing. 

At  the  hearing,  any  person  interested  in  the  estate  may 
appear  and  file  his  allegations  in  writing,  showing  that 
the  executor  or  administrator  should  be  removed;  to 
which  the  executor  or  administrator  may  demur  or  an- 
swer, as  hereinbefore  provided.  The  issues  raised  must 
be  heard  and  determined  by  the  court. — Kerr*s  Cyc.  Code 
Civ.  Proc,  %  1438. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska— Compiled  Laws  of  1913,  section  1616. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  847. 
Colorado—Mills's  Statutes  of  1912«  section  7918. 
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Idaho*— Compiled  Statutes  of  1919,  section  7546* 
Montana* — Revised  Codes  of  1907,  section  7490. 
Nevada— Revised  Laws  of  1912,  section  6100. 
New  Mexico — Statutes  of  1915,  section  2241. 
Oklahoma*— Revised  Laws  of  1910,  section  6298. 
Oregon — ^Lord's  Oregon  Laws,  sections  1159,  1160. 
South  Dakota*— Compiled  Laws  of  1913,  section  5760. 
Wyoming* — Compiled  Statutes  of  1910,  section  5484. 

§352.    ForuL  Allegatioiui  of  cause  for  removaL 

[Title  of  court] 

(No. .1    DeptNo. . 

[Title  of  estate.]  |  ^r^^^  pj  j^^m.] 

,  who  is  interested  in  the  above-entitled  estate/ 

now  comes  and  files  his  allegations,  in  writing,  as  herein- 
after stated,  showing  why ,  the  administrator'  of 

the  estate  of  said  deceased,  should  be  removed. 

First.  That  said  administrator^  has  wasted  and  is 
wasting  *  said  estate,  in  this, .• 

Second.  That  said  administrator  ^  has  embezzled  and 
converted  to  his  own  use  property  of  said  estate  commit- 
ted to  his  charge,®  in  this, .• 

Third.    That  said  administrator  ^®  has  mismanaged  the 

property  of  the  estate  committed  to  his  charge,  in  this, 
11 


Fourth.    That  said  administrator  ^'  has  committed  ^' 
a  frand  upon  said  estate,  in  this, .^* 

Fifth.     That  said  administrator  ^'^  is  incompetent  to 
act,  for  the  reason  that .^^ 

Sixth.    That  said  administrator  ^^  has  permanently  re- 
moved from  the  state.^' 

Seventh.     That  said  administrator^*  has  wrongfully 
neglected  the  said  estate,  in  this, .** 

Eighth.    That  said  administrator  ^^  has  long  neglected 
to  perform  any  act  as  such  administrator.** 

Wherefore  the  said *•  prays  that  the  letters  of  said 

administrator  **  be  revoked. 

,  Attorney  for  the  said .*• 
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Explanatory  notes. — i  Give  file  namber.  2  As,  creditor,  heir  at  law, 
etc.,  according  to  tlie  fact  %  ^  Or,  executor,  etc.,  as  tlie  case  may  be. 
B  Or,  is  about  to  waste,  e  State  the  facts.  7  Or,  executor.  8  Or,  is  about 
to  embesxle,  etc.,  stating  how.  0  Giving  the  facts.  10  Or,  executor. 
11  State  how.  12  Or,  executor,  is  Or,  is  about  to  commit.  i4  Show 
how.  IS  Or,  executor,  le  State  the  reason.  17  Or,  executor,  is  Give 
the  facts,  i^  Or,  executor.  20  Show  how.  21, 23  Or,  executor.  28  Name 
of  interested  party.  24  Or,  letters  testamentary.  25  Name  of  Interested 
party. 

§  363.    Notice  to  absconding  execat<nii  and  administrators. 

If  the  executor  or  administrator  has  absconded  or  con- 
ceals himself,  or  has  removed  or  absented  himself  from 
the  state,  notice  may  be  given  him  of  the  pendency  of 
the  proceedings  by  publication^  in  such  manner  as  the 
court  may  direct,  and  the  court  may  proceed  upon  such 
notice  as  if  the  citation  had  been  personally  served. — 
Kerr's  Gyc.  Code  Civ.  Proc,  §  1439. 

ANALOGOUS  AND  IDENTICAL  STATUTES* 

The  ^  Indicates  identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  848. 
Idaho* — Compiled  Statutes  of  1919,  section  7547. 
Montana* — ^Rerised  Codes  of  1907,  section  7491. 
Nevada — Revised  Laws  of  1912,  section  6101. 
New  Mexico— Statutes  of  1916,  section  2241. 
Oklahoma*— Revised  Laws  of  1910,  section  6300. 
Oregon — ^Lord's  Oregon  Laws,  section  1160. 
South  Dakota*— Compiled  Laws  of  1913,  section  6762. 
Washington — ^Laws  of  1917,  chapter  166,  page  661,  section  74« 
Wyoming — Compiled  Statutes  of  1910,  section  6486. 


§854.    Form.   Order  to  show  cause,  and  directing  notice  to 
absconding  administrator  or  ezecntor. 

[Title  of  court] 

(No. ^.1    DeptNo. . 

[Title  of  estate.!  J         ^Tltie  of  form.] 

It  appearing  that ,  administrator  *  of  the  estate  of 

>  deoeasedy  has  absconded,'  — 


It  is  ordered.  That  the  clerk  of  this  court  cause  notice 

to  be  given  to  the  said to  appear  before  this  court,  at 

the  oonrt-room  thereof/  on ,^  the day  of ^ 
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19 — ,  and  then  and  there  show  canse,  if  any  he  can,  why 
his  letters  should  not  be  revoked. 

It  is  further  ordered,  That  notice  of  the  proceedings 

aforesaid  be  given  to  the  said by  publication,  and 

that  said  notice  be  published  in  the ,  a  newspaper  of 

general  circulation  printed  in  said  county,®  once  a  week, 
for  four  weeks.''  ,  Judge  of  the Court. 

Dated ,  19—. 

Explanatory  notes. — i  Give  file  number.  2  Or,  executor,  etc.,  according 
to  the  fact.  8  Or,  concealed  himself;  or,  has  removed  or  absented  him- 
self from  the  state.  4  Qive  department,  if  any,  and  location  of  court- 
room. 6  Day  of  week.  6  Or,  city  and  county.  7  Or  in  any  other  manner 
that  the  court  may  direct.  The  court  may  also  order  a  copy  of  the 
publication,  and  a  certified  copy  of  the  petition  for  removal,  to  be 
mailed,  postage  prepaid,  and  registered,  directed  to  any  address  where 
the  absconding  administrator  or  executor  may  be  found. 

§  355.    Court  may  compel  attendance. 

In  the  proceedings  authorized  by  the  preceding  sec- 
tions of  this  article,  for  the  removal  of  an  executor  or 
administrator,  the  court  may  compel  his  attendance  by 
attachment,  and  may  compel  him  to  answer  questions,  on 
oath,  touching  his  administration,  and,  upon  his  refusal 
so  to  do,  may  commit  him  until  he  obey,  or  may  revoke 
his  letters,  or  both. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1440. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
The  *  indicates  identity. 
Arlzona^—Revised  Statutes  of  1913,  paragraph  849. 
Idaho* — Compiled  Statutes  of  1919,  section  7548. 
Montana*— Revised  Codes  of  1907,  section  7492. 
Nevada — Revised  Laws  of  1912,  section  6102. 
North  Dakota — Compiled  Laws  of  1913,  section  8701. 
Oklahoma*— Revised   Laws  of  1910,  section  6299. 
South  Dakota* — Compiled  Laws  of  1913,  section  5761. 
Washington — ^Laws  of  1917,  chapter  166,  page  706,  section  220. 
Wyoming* — Compiled  Statntea  of  1910,  section  5486. 
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RBMOVAK     SUSPENSION.     RESIGNATION. 

1.  In  general.  8.  Removal   of   non-resident   execu- 

2.  Vacancy  in  administration.  tors  for  absence. 

3.  Resignation.  9.  What  is  no  cause  for  removal. 

4.  Province  of  court.  10.  Notice.    Hearing.    Evidence. 

5.  Petition  for  removal.  11.  Order  of  removal,  and  its  effect 

6.  Suspension.  12.  Appeal. 

7.  What  is  cause  for  removal. 

1.  In  general. — ^A  statute  which  provides  that  a  sworn  petition  may 
be  presented,  setting  forth  waste  by  the  executor,  and  praying  that 
he  be  required  to  give  bond,  and  that,  when  such  petition  is  filed, 
the  powers  of  the  executor  may  be  suspended  until  the  matter  can 
be  heard  and  determined,  does  not  in  any  way  conflict  with  a  statute 
which  gives  to  the  probate  court  a  general  power  to  require  a  bond 
in  proper  cases. — ^Estate  of  White,  53  CaL  19.  An  ex  parte  order 
appointing  a  special  administratrix  does  not  operate  as  a  removal 
of  an  executrix  previously  appointed. — Schroeder  v.  Superor  Court, 
70  Cal.  343,  344,  11  Pac.  651.  Under  a  statute  which  provides  that  any 
creditor  of  the  estate,  or  any  "person  interested"  therein,  may  apply 
for  the  removal  of  an  administrator,  an  attorney  who  has  performed 
services  for  the  estate  has  an  interest  therein  sufficient  to  authorize 
him  to  petition  for  the  removal  of  the  administrator;  and  the  court, 
in  passing  on  the  matter,  will  take  judicial  notice  of  its  records  and 
prior  proceedings  in  the  administration  of  the  estate. — In  re  Miller's 
Estate,  40  Or.  424,  sub  nom.;  Knight  v.  Hamakar,  67  Pac.  107,  109. 
Under  some  circumstances,  an  administratrix  is  entitled  to  enjoin 
the  prosecution  of  a  proceeding  for  her  removal.  Thus  where  the 
administratrix  and  a  county,  at  the  time  the  proceedings  for  her  re- 
moTal  were  instituted  in  the  county  court,  were  engaged  In  litigation 
over  a  claim  for  a  large  amount  of  money,  asserted  by  the  county 
against  the  estate  of  which  she  was  administratrix,  and  the  county 
had  brought  sundry  actions,  suits,  and  proceedings  to  establish  its 
claim,  and  the  administratrix  was  making  an  honest  and  apparently 
successful  defense  thereto,  and  the  county  had  been  unable  to  establish 
its  claim,  but,  to  prevent  the  administratrix  from  making  such  defense, 
and  to  enable  it  to  succeed  in  the  litigation,  it  instituted  a  proceeding 
for  her  removal,  in  the  court  presided  over  by  the  person  who  had  been 
most  active  in  her  behalf,  and  under  whose  direction  the  litigation  was 
being  conducted,  and  where,  to  give  it  an  apparent  standing  to  main- 
tain such  proceeding,  the  county  alleged  that  it  was  a  creditor  of  the 
estate,  although  it  had  not  established  the  claim  to  that  relationship, 
and  was  not  entitled  to  the  rights  of  a  creditor,  it  seems  manifest  that 
the  proceeding  could  not  have  been  instituted  in  good  faith,  but  was 
instituted  for  the  purpose  of  vexing,  annoying,  and  harassing  the  ad- 
ministratrix, and  illegally  and  wrongfully  to  deprive  the  estate,  repre- 
sented by  her,  of  the  right  to  defend  against  the  actions  and  suits 
brought  by  the  county  on  an  alleged  wrongful  claim.  Under  these 
circumstances,  a  court  of  equity  should  not  hesitate  to  interfere,  by 
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injunction,  to  protect  the  rights  of  the  administratrix. — ^Alderman  y. 
Tillamook  Ck>mit7>  50  Or.  48,  91  Pac.  298,  299.  The  law  affords  ample 
remedies  to  all  persons  interested  in  the  estate  against  the  acts  of 
any  administrator  who  may  be  found  not  to  have  the  best  interests 
of  the  estate  at  heart  The  bond,  exacted  of  the  administrator,  is 
one  means  of  protection  and  another  is  the  removal  to  which  the 
administrator  is  subject  on  proof  of  his  wrongful  acts  or  omissions. — 
Estate  of  McCausland,  170  Cal.  134,  137,  148  Pac.  924.  If  an  executrix, 
by  presenting  a  claim  against  the  estate,  or  otherwise,  puts  herself 
into  such  a  position  that  she  can  not  assert  title  in  herself  adversely 
to  the  estate,  the  only  remedy  for  the  situation  is  to  remove  the  exec- 
utrix and  substitute  a  successor  for  her  who  may  bring  such  action 
as  may  be  necessary  to  determine  the  title;  but  if  she  is  the  sole  bene- 
ficiary under  the  will,  this  would  be  wholly  unnecessary  unless  it  should 
appear  that  the  estate  has  become  insolvent. — In  re  Dolenty's  Estate, 
Mannix  v.  Dolenty,  63  Mont  33,  161  Pac.  624. 

REFERENCES. 

Grounds  for  the  removal  of  an  executor  or  administrator. — See  note 
188  Am.  St.  Rep.  626. 

2.  Vacancy  In  administration. — There  must  be  a  vacancy  in  the 
administration  before  the  appointment  of  a  new  administrator. — 
Haynes  v.  Meeks,  20  Cal.  288,  311.  There  is  no  such  thing  as  the  re- 
moval of  an  existing  administrator,  simply  by  force  of  the  appoint- 
ment of  another.  The  ofELce  must  first  become  vacant  before  a  second 
appointment  can  be  made.  A  vacancy  may  arise  by  operation  of  law 
upon  the  happening  of  certain  events,  as  by  lunacy  of  the  adminis- 
trator, established  by  Judicial  decree,  or  by  his  conviction  of  an 
infamous  crime. — Haynes  v.  Meeks,  20  Cal.  288,  311.  But  the  sending 
of  an  administrator  to  an  asylum  for  the  insane  does  not  create  an 
entire  vacancy  in  the  administration  of  the  estate,  as  that  provision  of 
the  code  which  provides  that  an  office  becomes  vacant  on  the  happen- 
ing of  the  incumbent's  insanity,  "found  upon  a  commission  of  lunacy 
issued  to  determine  the  fact,"  has  reference  to  a  commission  issued 
out  gf  chancery,  and  Is  not  the  ordinary  proceeding  taken  to  send 
one  to  an  insane  asylum. — Estate  of  Moore,  68  Cal.  281,  283,  9  Pac. 
164.  U  one  of  several  executors  or  administrators  should  die,  become 
a  lunatic,  be  convicted  of  an  infamous  crime,  or  otherwise  become 
incapable  of  executing  the  trust,  the  remaining  executors  or  admin- 
istrators must  proceed  to  complete  the  execution  of  the  will  or  admin- 
istration; and  if  all  the  executors  or  administrators  die  or  become 
incapable,  the  court  must  issue  letters  to  others. — Estate  of  Moore,  68 
Cal.  281,  283,  9  Pac.  164.  Nor  does  the  fftct  that  a  public  adminis- 
trator failed  to  file  an  additional  bond  on  taking  out  letters,  as  di- 
rected by  the  probate  judge,  create  a  vacancy  in  the  office,  ipso  fkcto,. 
though  it  is  a  ground  for  declaring  a  vacancy  therein  upcm  a  Judicial 
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ascertainment  and  declaration  of  such  omission. — In  re  Craigie*s  Es- 
tate, 24  Mont  37,  60  Pac.  495,  496. 

3.  Resignation. — ^A  resignation  Is  not  a  matter  absolutely  In  the 
power  of  an  administrator,  to  be  made  at  any  time  he  may  choose. 
The  statute  confers  u];>on  him  only  a  conditional  right  to  resign;  that 
Is,  ''provided  he  shall  first  settle  his  accounts  and  deliver  up  all  the 
estate  to  such  person  as  may  be  appointed  by  the  court";  but  the 
Inference  to  be  drawn  from  such  a  statute  Is,  that  the  permission 
given  In  the  one  case  Is  a  negative  upon  the  right  In  all  others. — 
Haynes  v.  Meeks,  20  Cal.  288,  310;  Haynes  v.  Meeks,  10  Cal.  110,  70 
Am.  Dec  703.  After  his  appointment,  an  administrator  has  no  right 
to  resign,  except  In  the  manner  pointed  out  In  the  statute.  He  can  not 
put  aside  the  trust  at  his  own  volition.  He  has  no  right  to  consider 
his  own  convenience,  merely,  In  such  a  case.  He  must  first  comply 
with  the  requirements  of  the  statute  before  he  has  the  right  to  ask 
leave  of  the  court  to  resign,  and  It  Is  not  till  then  that  the  court  can 
allow  It—Ramp  v.  McPanlel,  12  Or.  108,  6  Pac.  456,  459.  If  the 
executor  or  administrator  of  an  estate  resigns  his  trust,  and  a  new 
executor  is  appointed,  It  must  be  presumed,  on  appeal.  In  favor  of  the 
action  of  the  court  below,  that  the  former-executor  or  administrator 
had  settled  his  accounts,  delivered  up  all  the  assets  of  the  estate  to  his 
successor,  and  that  all  conditions  existed  which  were  necessary  to 
authorize  the  new  appointment — ^Lucas  v.  Todd,  28  Cal.  182,  185;  Jen- 
nings V.  Le  Breton,  80  Cal.  8,  18,  21  Pac.  1127;  Estate  of  Allen,  78 
Cal.  581,  21  Pac.  426.  Upon  the  resignation  of  the  administrator,  it 
Is  the  duty  of  the  court  to  appoint  another,  competent  to  receive  the 
estate  from  the  retiring  administrator,  and  complete  Its  administra- 
tion.— ^Wilson  V.  Hernandez,  5  Cal.  437,  443.  If  a  person  tenders  his 
resignation  as  administrator  and  files,  at  the  same  time  his  account 
with  the  estate,  showing  his  receipts  and  disbursements,  but  shortly 
afterwards  certain  heirs  of  the  deceased  petition  for  the  appointment 
of  an  administrator  de  bonis  non,  and,  at  the  same  time,  file  objections 
to  the  accounts  submitted  by  the  administrator,  who,  on  the  hearing 
of  such  matters,  withdraws  his  resignation,  whereupon  the  i>etitloner8 
ask  for  his  removal,  on  the  ground  that  he  had  wrongfully  neglected 
his  duties  as  administrator,  to  the  detriment  of  the  estate,  the  heirs 
have  the  right  to  Insist  upon  the  revocation  of  his  letters.  The  admin- 
istrator, having  filed  his  resignation,  and  thereby  tendered  the  Issue 
whether  or  not  his  letters  should  be  revoked,  could  not»  after  the  issue 
had  been  joined  In  by  the  heirs  of  the  estate,  withdraw  from  It  by 
withdrawing  his  resignation.— In  re  Dietrich's  Estate,  39  Wash.  520, 
81  Pac.  1061,  1062.  An  executor's  agreement  to  resign  for  a  considera- 
tion is  illegal.  Such  an  agreement  Is  against  public  policy. — Currier 
V.  Clark,  19  Colo.  App.  250,  76  Pac.  927.  But  It  is  well  settled  that  the 
renunciation  of  an  executor  may  be  retracted  at  any  time  before  letters 
have  been  actually  granted  to  another. — Estate  of  True,  120  Cal.  352, 
353,  52  Pac.  816.    It  must  be  presumed  that  an  order  of  the  probate 
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court,  accepting  the  reBignation  of  an  executor  or  administrator,  and 
discharging  him  from  his  trust,  is  regular.  Such  resignation  can  not 
therefore  he  collaterally  attacked. — Luco  t.  Commercial  Bank,  70  Cal. 
339,  342,  11  Pac.  650;  Lucas  y.  Todd,  28  Cal.  182.  An  executor  or 
administrator  may  resign  his  appointment,  having  first'  settled  his 
accounts  and  delivered  up  all  the  estate  to  the  person  appointed  to 
receive  the  same;  but  if  there  be  delay  in  settling  the  accounts  and 
delivering  the  estate,  or  from  any  other  cause  the  circumstances  of 
the  estate,  or  the  rights  of  those  interested  require  it,  the  court  may, 
before  the  settlement  and  delivery  is  completed,  revoke  the  letters 
and  appoint  an  administrator,  either  general  or  special. — Luco  v.  Com- 
mercial Bank,  70  Cal.  339,  342,  11  Pac.  650.  Although  the  court  has  no 
power  to  appoint  an  administrator  of  the  estate  of  a  deceased  person 
until  a  former  administrator  has  been  removed,  or  his  resignation 
accepted,  the  statute  of  California  (Code  Civ.  Proc,  sec.  1427),  does 
not  require  that  the  resignation  of  a  former  administrator  must  have 
been  accepted  before  the  filing  of  the  petition  for  the  appointment  of 
a  successor.  If  it  is  necessary,  under  that  section,  that  the  estate 
be  delivered  up  by  the  first  administrator  before  a  second  can  be  ap- 
pointed, it  must  be  presumed,  from  a  record  showing  the  appointment 
of  the  first  administrator,  his  resignation  and  its  acceptance,  his  final 
accounting  and  its  settlement,  and  the  appointment  of  his  successor, 
that  such  delivery  was  made. — ^Barbosa  v.  Pacific  Portland  Cement  Co., 
162  Cal.  36,  120  Pac.  767. 

REFERENCES. 

Agreement  to  renoimce  executorship  is  illegal  when. — See  note  48 
Am.  Rep.  332,  333. 

4b  Province  and  power  of  court. — ^The  probate  court,  or  its  judge,  as 
the  general  supervisor  and  guardian  of  estates  of  deceased  persons, 
has  power,  by  law,  to  suspend  or  remove  an  administrator  whenever 
there  is  reason  to  believe,  either  from  personal  knowledge  or  from 
credible  information,  that  such  administrator  has  fraudulently  wasted 
or  mismanaged  the  estate,  or  is  about  to  do  so,  or  has  become  incom- 
petent to  manage  it — Deck's  Estate  v.  Gherke,  6  Cal.  666,  669;  In  re 
Baldridge,  2  Ariz.  299,  15  Pac.  141,  143;  Ramp  v.  McDaniel,  12  Or. 
108,  6  Pac.  456,  459.  The  court  by  which  an  executor  or  administrator 
is  appointed  has  a  very  large  discretion  in  determining  whether,  upon 
the  facts  presented  to  it,  the  officer  shall  either  be  suspended  or  re- 
moved.—EsUte  of  Healy,  137  Cal.  474,  476,  70  Pac.  455.  A  court,  after 
appointing  an  administrator,  has  authority  to  revoke  the  appointment, 
not  for  the  purpose  of  appointing  a  successor,  but  for  the  sole  purpose 
of  ending  an  unnecessary  administration. — Murphy  v.  Murphy,  42  Wash. 
142,  84  Pac.  646,  648.  The  superior  court  of  California,  as  a  court  of 
probate,  has  the  supervision  of  the  estates  of  deceased  persons,  and 
is  vested  with  power,  in  the  exercise  of  that  supervision,  to  remove 
an  executor  when,  in  its  discretion,  such  step  is  necessary  for  the 
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protection  of  the  estate  and  that  power  Is  not  to  be  interfered  with 
by  the  appellate  court,  if  it  does  not  appear  that  its  discretion  has 
been  abused;  and  where  its  findings  and  the  evidence  supporting  the 
same  appear  to  justify  its  action,  this  court  will  not  review  the  same 
upon  appeal. — ^In  re  Newell,  18  Cal.  App.  258,  122  Pac.  1099.  A  county 
court  of  Oregon  has  Jurisdiction  of  a  petition  to  have  a  will  declared 
void  and  to  remove  the  executors. — In  re  McGinnis's  Estate,  Mc- 
Ginnis  v.  Condron,  91  Or.  407,  179  Pac.  254.  Where  there  is  reasonable 
ground  to  believe  that  the  acts  of  the  administrator  have  been  in 
violation  of  his  trust  the  county  court  has  full  authority  to  remove 
him  if  he  is  negligent  with  his  trust  or  neglects  to  file  his  semi-annual 
accounts.—- In  re  Marks  &  Co.'s  Estate,  66  Or.  347,  133  Pac.  778.  A 
commissioner  acting  in  probate  business  may,  like  the  county  court, 
under  the  law  of  Oregon,  either  6n  the  application  of  any  heir,  devisee, 
legatee,  creditor,  or  other  interested  person,  or  on  his  own  motion, 
remove  an  executor  or  administrator. — ^In  re  Thompkins  Mclntire 
Estate,  1  Alaska  73,  81.  The  statute  makes  no  distinction  between 
the  surviving  spouse,  acting  as  representative,  and  any  other  person; 
such  spouse  may  be  removed  for  cause. — In  re  Dolenty's  Estate,  Man- 
nix  V.  Dolenty,  53  Mont.  33,  161  Pac.  524.  l^,n  incompetent  or  neglect- 
ful person  administering  the  affairs  of  an  estate,  should  be  expedited 
as  far  as  possible  by  the  court,  or,  if  found  impossible  of  expedition, 
removed  and  replaced  by  some  other  person  more  suitable;  even  a  sur- 
viving spouse,  acting  as  representative,  may  be  removed  for  grave 
delinquencies. — ^In  re  Dolenty's  Estate,  Mannix  v.  Dolenty,  53  Mont. 
33,  161  Pac.  524.  A  failure  to  comply  with  the  mandate  of  the  statute 
requiring  the  filing  of  an  inventory  renders  the  person  upon  whom 
the  obligation  res^s  liable  to  removal;  whether  the  absence  of  an 
appraiser,  or  an  effort  to  obtain  information  as  to  decedent's  property 
in  another  state,  will  excuse  a  representative  from  filing  an  inventory 
within  the  time  directed,  is  for  the  court  to  determine. — Manser's 
Estate,  60  Or.  240,  244,  118  Pac.  1024.  Although  the  provisions  of 
section  1511  of  the  Code  of  Civil  Procedure  of  California,  taken  liter- 
ally, lend  support  to  the  decision  of  the  trial  court  that  it  is  mandatory 
upon  it  to  revoke  the  letters  testamentary  of  an  executor  for  failure 
to  publish  notice  to  creditors  within  two  months,  regardless  of  excuse, 
the  more  reasonable  view  is  that  the  legislature  intended  to  vest  the 
trial  judge  with  a  wise  discretion  in  the  revocation  of  letters,  and  to 
confer  upon  him  the  power  to  decline  to  revoke  the  letters  if  it  appears 
that  the  failure  to  publish  the  notice  within  the  statutory  period  is 
satisfactorily  excused. — Estate  of  Chadboume,  15  Cal.  App.  363,  114 
Pac.  1012. 

5.  Petition  for  removal. — A  petition  for  the  removal  of  an  admin- 
istrator is  insufficient  if  It  is  not  presented  by  persons  interested,  or 
does  not  allege  sufficient  cause;  but  where  the  petition  specifically 
states  facts  which,  if  true,  conclusively  show  that  the  administrator 
neglected  his  trust  within  the  cause  defined  by  the  statute,  it  is  Buf&> 
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clent. — In  re  Miller's  Estate,  40  Or.  424,  sub  nom.;  Knight  y.  Hamaluir, 
67  Pac.  107,  109,  110.  As  a  general  rule,  where  the  probate  court 
has  once  regularly  conferred  the  appointment,  it  can  not  remove  the 
incumbent,  except  for  causes  defined  In  the  statute. — In  re  Miller's 
Estate,  40  Or.  424,  sub  nom.;  Knight  v.  Hamakar,  67  Pac.  107,  110. 
The  removal  can  only  be  for  statutory  cause. — Miller  y.  Hider,  9  Colo. 
App.  50,  47  Pac.  406,  409.  Where  the  statute  proYides  that  letters  of 
administration  may  be  revoked  if  the  administrator  wastes  or  mis- 
manages the  estate,  or  conducts  himself  in  such  a  manner  as  to  en- 
danger his  co-administrators  or  sureties,  and  the  language  of  the  peti- 
tion for  the  removal  is  as  broad  and  general  as  that  of  the  statute, 
proof  of  any  waste  or  mismanagement  is  admissible;  but  if  the  peti- 
tioner signally  fails  to  establish  either  waste  or  mismanagement,  it  is 
error  for  the  court  to  remove  the  administrator. — ^Miller  v.  Hider,  9 
Colo.  App.  50,  47  Pac.  406,  409.  When  an  administrator  appears  in 
proceedings  for  his  removal,  based  on  a  neglect  of  his  duty,  and  sub- 
mits an  excuse  for  his  neglect,  without  objecting  to  the  suificiency 
of  the  petition,  he  thereby  waives  any  objection  to  the  petition  on  the 
ground  that  it  does  not  allege  that  his  neglect  to  publish  notice  of  his 
appointment,  or  to  file  an  inventory  within  the  time  required  by  law, 
has  resulted  or  would  result  in  probable  loss  to  the  petitioner,  or  that 
the  facts  which  constitute  the  claim  of  the  petitioners  as  creditors  are 
not  averred,  or  that  the  person  whom  the  court  is  asked  to  appoint  is 
not  a  resident  of  the  county. — In  re  Barnes'  Estate,  86  Or.  279,  59  Pac. 
464,  465.  A  demurrer  lies  to  a  petition  to  remove  an  executor  or 
administrator. — ^Estate  of  Carter,  16  Haw.  784. 

6.  Suspension. — ^Where  the  statute  provides  that  an  order  must  be 
made,  suspending  the  powers  of  an  administrator  whenever  the  judge 
"has  reason  to  believe,  from  his  own  knowledge  or  from  credible  in- 
formation," that  the  facts  named  in  the  statute  as  reason  for  such 
order  exist,  the  implication  is,  that  the  court  is  at  liberty  to  examine 
and  consider  the  "information,"  for  the  purpose  of  determining  whether 
it  is  "credible,"  or  affords  any  reason  to  believe  in  the  truth  of  the 
facts  alleged.  Hence  where  an  application  has  been  filed  for  the  re- 
moval of  an  administrator,  and  for  the  revocation  of  his  letters  of 
administration,  upon  the  ground  that  he  has  mismanaged  the  estate, 
and  neglected  his  duties  as  administrator  thereof,  and  each  of  the  facts 
alleged  in  the  petition  is  distinctly  denied  by  the  administrator,  the 
court  is  not  required  to  make  an  order  of  suspension  until  the  truth 
of  the  informer's  allegations  shall  have  been  established. — Estate  of 
Healy,  137  CaL  474,  476,  70  Pac.  455.  The  judge  may  suspend  the 
powers  of  an  executor  for  various  causes  designated  in  the  statute, 
one  of  which  is,  that  if  any  executor  has  permanently  removed  from 
the  state,  it  then  becomes  the  duty  of  the  judge  to  cite  the  executor 
to  appear  and  show  cause  why  his  letters  should  not  be  revoked.  If 
he  appears,  and  the  court  is  satisfied  that  there  exists  cause  for  the 
removal,  his  letters  must  be  revoked,  but  it  is  not  necessary  that  the 
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court  first  suspend  the  executor  before  citing  him  to  appear  and  show 
cause  why  his  letters  should  not  be  revoked.  The  suspension  looks  to 
the  removal  of  the  executor,  and  is  a  step  toward  it,  but  not  a  neces- 
sary one.  Usually  the  ground  of  suspension  would  justify  removal, 
but  the  former  takes  place  without  a  hearing,  while  the  latter  can  not. 
As  it  becomes  the  duty  of  the  court  to  issue  a  citation  after  its  sus- 
pension, there  seems  to  be  no  reason  why  it  may  not  reach  the  ulti- 
mate object— removal — by  direct  proceedings. — Estate  of  Kelley,  122 
Cal.  379,  382,  55  Pac.  136. 

7.  What  Is  cause  for  removal. — The  court  has  power  to  vacate  the 
appointment  of  an  executor  or  administrator  which  has  been  inadver- 
tently granted. — ^Ralne  v.  LAwlor,  1  Cal.  App.  483,  82  Pac.  688,  689; 
or  where  he  is  not  entitled  to  administration. — ^Koury  v.  Castillo,  13 
N.  M.  26,  79  Pac.  293,  295.  Charges  which,  if  believed  by  the  court, 
may  be  ground  for  suspending  the  representative,  are,  if  proved  upon 
a  hearing,  ground  for  removing  him. — Estate  of  Rathgeb,  126  Cal. 
302,  308,  57  Pac.  1010.  An  executor  who  has  no  business  capacity, 
who  made  no  effort  to  collect  debts  said  to  be  due  to  the  estate,  or  to 
find  whether  in  fact  they  were  valid  claims  of  the  deceased  against 
the  alleged  debtors,  who  never  read  and  did  not  know  the  contents  of 
affidavits  attached  to  his  reports,  who  did  not  know  the  amount  of 
money  due  the  estate,  who  mismanaged  the  affairs  of  the  estate,  and 
who  was  found,  in  general,  to  be  Incompetent  to  act  as  executor,  may 
properly  be  removed. — In  re  Courtney's  Estate,  31  Mont.  625,  79  Pac. 
317,  318.  An  executor  may  always  be  removed  after  his  appointment, 
unless  he  discharges  the  duty  of  his  trust  faithfully  and  as  directed 
by  law.— Estate  of  Bauquler,  88  Cal.  302,  313,  26  Pac.  178,  532.  He 
may  be  removed,  on  the  application  of  an  heir  or  other  person  inter- 
ested in  the  estate,  for  unfaithfulness  or  neglect  to  the  probable  loss 
of  the  applicant;  or  the  court  may,  for  like  cause,  upon  its  own  motion, 
remove  such  officer;  but  in  either  Instance  he  must  be  cited  to  appear 
and  show  cause  why  such  action  should  not  be  taken,  and  is  thereby 
accorded  a  hearlug  in  the  premises. — In  re  Partridge's  Estate,  31  Or. 
297,  51  Pac.  82,  84.  U  he  neglects  for  four  years  to  file  an  inventory, 
or  to  cause  the  estate  to  be  appraised,  or  to  give  the  statutory  notice 
to  creditors,  and  has  neglected  to  require  verified  vouchers  to  be  pre- 
sented for  money  of  the  estate  his  account  shows  he  has  paid  out, 
such  facts  abundantly  justify  his  removal,  especially  where  it  further 
appears  that  he  has  temporarily  removed  from  the  state,  and  does  not 
have  a  residence  therein. — In  re  Dietrich's  Estate,  39  Wash.  520,  81 
Pac.  1061,  1062.  Where  he  has  been  authorized  to  sell  the  real  prop- 
erty belonging  to  the  estate  for  cash,  has  made  a  sale  thereof  under 
the  power  conferred,  and  has  falsely  reported  that  he  had  received 
the  cash  therefor,  and  the  court,  relying  thereon,  has  confirmed  the 
sale  in  pursuance  of  which  the  administrator  has  delivered  a  deed  of 
the  premises  to  the  purchaser,  such  conduct  conclusively  shows  that 
the  administrator  has  "neglected"  his  trust,  within  the  cause  defined 
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by  the  statute.— In  re  Miller's  Estate,  40  Or.  424,  sub  nom.;  Knight 
V.  Hamakar,  67  Pac.  107,  110.  An  executor  or  administrator  may  be 
removed  for  mismanagement  and  neglect  of  the  estate,  where  it  appears 
that  he  has  assumed  conflicting  duties,  or  where  antagonistic  interests 
disqualify  him  from  acting  as  executor  or  administrator. — Estate  of 
Bell,  135  Cal.  194,  196,  67  Pac.  123;  Mills'  Estate,  22  Or.  210,  sub  nom. 
Mills  y.  Mills,  29  Pac.  443,  444.  Thus  if  the  administrator  fails  to 
include  in  his  inventory  certain  personal  property,  which  he  claims  to 
have  purchased  from  the  heirs,  it  is  apparent  that  there  is  a  direct 
conflict  in  interest  between  the  estate  and  the  administrator,  and  he 
can  not  act  indifferently  in  the  matter. — Mills'  Estate,  22  Or.  210,  sub 
nom.  Mills  v.  Mills,  29  Pac.  443,  444.  So  if  an  executor  acts  as  agent 
of  the  mortgagee,  and  allows  the  mortgage  to  be  foreclosed,  and  the 
sale  of  the  property  made  to  the  mortgagee,  without  interposing  any 
defense  to  the  action,  his  duties  to  the  estate  and  to  such  agent  are 
necessarily  conflicting  to  some  extent,  and  the  executor  should  be  re- 
moved for  permitting  such  sale,  especially  where  it  appears  that  the 
mortgaged  property  was  worth  twice  the  amount  of  the  mortgage. — 
Estate  of  Bell,  135  Cal.  194,  195,  67  Pac.  193.  It  is  the  duty  of  the 
executor  or  administrator  to  state  in  his  Inventory  the  interest  of  the 
estate  in  property,  and  to  have  that  Interest  appraised.  If  he  refuses 
to  do  so,  it  is  the  duty  of  the  court,  in  its  discretion,  to  remove  him. — 
Mesmer  v.  Jenkins,  61  Cal.  151, 154;  In  re  HoUaday's  Estate,  18  Or.  168, 
22  Pac.  750,  751;  In  re  Barnes'  Estate,  36  Or.  279,  59  Pac.  464,  465; 
Clancy  v.  McLeroy,  30  Wash.  567,  70  Pac.  1095,  1096.  An  executor  or 
administrator  may  be  removed  for  "unfaithfulness  or  neglect  of  his 
trust,"  to  the  probable  loss  of  persons  interested  in  the  estate,  where 
he  has  failed  to  publish  the  statutory  notice  to  creditors,  or  to  file  the 
inventory  within  the  time  prescribed  by  statute. — In  re  Barnes'  Estate, 

36  Or.  279,  59  Pac.  464,  465.  An  executor  may  also  be  removed  where  he 
has  failed  for  many  years,  without  any  satisfactory  explanation,  to 
wind  up  the  administration  of  the  estate. — Estate  of  Moore,  3  Cal. 
Unrep.  162,  22  Pac.  653,  654.  One  whose  personal  interests  are  in  con- 
flict with  his  duties  as  executor  or  administrator  is  not  a  proper  person 
to  hold  the  ofilce.  Thus  where  the  estate  of  a  deceased  person  is 
insolvent,  and  it  appears  that  the  decedent  made  a  conveyance  of  land 
in  his  lifetime,  which  there  is  reasonable  ground  to  believe  fraudulent, 
the  creditors  have  a  right  to  Insist  that  the  executor  or  administrator 
shall  proceed  as  directed  by  the  statute;  and  if  he  refuses  to  do  so,  or 
if  his  personal  interests  are  such  as  to  prevent  him  from  doing  his 
official  duty  in  this  regard,  he  is  not  a  suitable  person  to  be  Intrusted 
with  the  duties  of  the  ofilce,  and  should  be  removed. — Marks  v.  Coats, 

37  Or.  609,  62  Pac.  488,  489.  An  executor  should  be  removed  under  the 
terms  of  section  1136,  Code  of  Civil  Procedure  of  California,  "when  he 
has  committed  or  is  about  to  commit  a  fraud  upon  the  estate."  The 
act  of  the  executor  in  allowing  a  false  claim  against  the  estate,  with 
full  knowledge  of  how  the  claim  had  originated  and  that  he  had  himself 
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created  the  same  as  a  claim  against  the  estate,  for  the  purpose  of  reim- 
bursing his  sister-in-law  for  moneys  which  he  himself  had  borrowed 
from  her,  constituted  a  fraud  against  the  estate  for  which  he  was 
properly  removed.— Estate  of  Newell,  18  Cal.  App.  258,  122  Pac.  1099. 
The  county  court  is  authorized  to  remove  an  administrator  who  is 
negligent  with  his  trust,  or  who  neglects  to  file  his  semi-annual  ac- 
courts.— Marks  &  Ck>.'s  Estate,  In  re,  66  Or.  340,  344,  138  Pac.  777. 
Failure  by  an  executor  to  file  an  inventory  within  one  month  from  his 
appointment  as  required  by  law  is  sufficient  grounds  for  his  removal 
and  an  order  of  the  county  court  in  so  removing  him  will  not  be 
reversed  except  for  abuse  of  discretion. — ^In  re  Manser's  Estate,  60  Or. 
240,  118  Pac.  1026.  Where  it  appears  that  an  executor's  interest  con- 
flicts with  his  duty  as  executor,  the  county  court  is  authorized  to  re- 
move him. — In  re  Manser's  Estate,  60  Or.  240,  118  Pac.  1026.  Where 
there  is  evidence  tending  to  show  that  charges  against  an  administrator 
of  misappropriation  of  the  property  of  the  estate  may  be  true,  the 
court  is  Justified  in  removing  him  without  undertaking  to  determine  the 
truth  or  falsity  of  the  charges  and  under  such  circumstances  some 
person  should  be  in  charge  whose  interest  it  will  be  to  cause  the 
alleged  delinquencies  to  be  thoroughly  investigated. — ^Bean  v.  Pettengill, 
67  Or.  22,  109  Pac.  805.  Neglect,  embezzlement,  or  mismanagement, 
held  ground  for  revocation  of  letters. — In  re  McPhee's  Estate,  10  Cal. 
App.  162,  101  Pac.  530. 

REFERENCES. 

What  are  grounds  for  the  removal  of  executors  and  administrators. — 
See  note  138  Am.  St.  Rep.  525. 

8.  Removal  of  non-resident  executors  for  abeence. — ^In  some  states 
it  is  provided  by  statute  that  whenever  an  executor  has  permanently 
removed  from  the  state  it  becomes  the  duty  of  the  judge  to  cite  the 
executor  to  appear  and  show  cause  why  his  letters  should  not  be 
revoked.  The  phrase  "has  permanently  removed  from  the  state,"  in 
such  a  statute,  may  more  properly  refer  to  a  resident  executor  who  has 
permanently  removed  from  the  state,  but  the  reason  for  revoking  the 
letters  in  such  cases  applies  equally  to  a  non-resident  executor  who 
comes  here  to  receive  his  appointment,  and  then  permanently  with- 
draws from  the  state  and  remains  away.  It  is  his  permanent  absence 
from  the  place  where  the  business  is  to  be  transacted,  beyond  the  pro- 
cess of  the  court,  and  where  the  creditors  of  the  estate  and  others 
having  business  with  it  cannot  reach  him,  that  creates  the  disqualifi- 
cation; and  this  is  equally  true  of  both  resident  and  non-resident  exec- 
utors. The  statute  should  be  so  construed  as  to  give  ground  of  removal 
of  a  non-resident  executor  when  he  fails  to  come  to  this  state  and  per- 
sonally conduct  the  business  of  the  estate  at  such  times  and  as 
frequently  as  the  interests  of  the  estate  and  of  those  concerned  in  its 
settlement  may  require.  And  the  court,  exercising  a  sound  Judicial 
discretion,  must  be  the  judge  as  to  what  will  constitute  the  permanent 
absence  from  the  state. — Estate  of  Kelley,  122  Cal.  379,  382,  55  Pac. 
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136.  After  he  has  appeared  and  submitted  himself  to  the  JurlsdlcUon 
of  the  court,  he  can  not  be  removed  from  the  office  on  the  ground  of  his 
non-residence,  unless  he  subsequently  permanently  removes  from  the 
state. — ^Hecht  v.  Carey,  18  Wyo.  154,  110  Am.  St.  Rep.  981»  78  Pac. 
705,  707. 

9.  What  is  no  cause  for  removal. — The  removal  of  an  executor  or 
administrator  can  be  made  only  for  statutory  cause. — Miller  v.  Hlder, 
9  Colo.  App.  50,  47  Pac.  406,  409.  While  it  is  the  duty  of  the  courts  to 
protect  carefully  the  interests  of  estates,  the  rights  of  those  who  are 
appointed  to  take  charge  of  and  to  manage  them  should  not  be  over- 
looked; and  an  executor  or  administrator  should  not  be  removed, 
except  for  good  and  sufficient  cause. — Estate  of  Welch,  86  Cal.  179,  183, 
24  Pac.  943.  The  fact  that  he  has  improperly  paid  an  attorney's  fee 
is  no  ground  for  removal. — Estate  of  Welch,,  110  Cal.  605,  42  Pac.  1089. 
The  fact  that  the  person  who  administered  upon  an  estate  was  a  non- 
resident is  not  such  a  fraud  as  will  avoid  the  administration  proceed- 
ings. That  a  person  applying  for  letters  is  a  non-resident  is  a  good 
ground  for  opposing  his  appointment,  and  good  cause  for  removing  him 
after  he  has  been  appointed,  but  his  acts  as  administrator,  when  once 
appointed,  are  neither  void  nor  voidable,  and  can  not  be  set  aside  for 
that  reason. — Melkle  v.  Cloquet,  44  Wash.  513,  87  Pac.  841,  843.  Nor 
can  he  be  removed  for  refusing  to  give  notice  to  creditors,  where  no 
possible  good  could  have  been  accomplished  by  publishing  such  notice, 
and  where  no  notice  to  creditors  is  necessary;  as,  where  the  estate  Is 
of  less  value  than  fifteen  hundred  dollars,  and  there  are  no  children, 
and  the  widow  is  entitled  to  have  the  whole  set  apart  to  her  without 
any  further  proceedings  in  the  administration. — Estate  of  Atwood,  127 
Cal.  427,  430,  59  Pac.  770.  Where  it  is  found  that  some  of  the  heirs 
have  power  to  act,  and  have  made  a  valid  and  binding  transaction,  in 
which  their  action  was  subject  to  their  own  control,  such  as  the 
execution  of  a  mortgage  on  their  Interests,  this  is  no  ground  for  depriv- 
ing the  executor  of  his  office  in  respect  to  the  estate. — ^In  re  Ming,  16 
Mont.  79, 38  Pac.  228.  It  is  the  duty  of  the  executor  to  publish  the  notice  to 
creditors  as  the  law  requires.  He  has  no  discretion  in  that  regard;  but 
if  by  excusable  neglect  he  omits  to  do  so,  the  burden  is  upon  him  to 
show  such  excusable  neglect,  and  if  such  excuse  appears  and  the  estate 
has  suffered  no  loss  by  reason  thereof,  the  excuse  should  be  accepted. — 
Estate  of  Chadboume,  15  Cal.  App.  363,  114  Pac.  1012.  Where  it  ap- 
pears that  the  executor  honestly  endeavored  to  have  the  notice 
published,  and  requested  his  attorney  to  prepare  and  publish  it, 
and  the  attorney  delegated  the  work  to  his  stenographer,  who 
by  oversight  omitted  to  publish  it  in  time,  the  oversight  of  the 
stenographer,  though  regrettable,  is  not  of  sufficient  gravity  to  author- 
ize the  removal  of  the  executor. — Estate  of  Chadbourne,  15  Cal.  App. 
363,  114  Pac.  1012.  It  should  be  and  is  the  policy  of  the  law  to  give 
effect,  as  far  as  it  can  be  legally  done,  to  the  expressed  will  of  the 
deceased.    The  nomination  of  the  executor  is  evidence  of  the  confidence 
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reposed  In  him  by  the  testator,  and  the  deliberate  purpose  and  desire 
thus  solemnly  expressed  as  to  the  administration  of  the  estate  should 
not  be  thwarted  unless  the  plain  provisions  of  the  law  or  the  interests 
of  Justice  demand  it.  The  provisions  of  the  will  reposing  special  con- 
fidence in  him  should  not  be  laid  out  of  view  where  there  may  be  a 
question  as  to  what  the  legislature  Intended  in  a  provision  as  to  the 
removal  of  an  executor;  and  it  should  rather  incline  the  court  to  give 
to  the  law  a  construction  as  favorable  as  possible  to  the  executor, 
where  he  has  not  shown  himself  to  be  incompetent,  corrupt  or  grossly 
negligent. — Estate  of  Chadboume,  15  Cal.  App.  363,  114  Pac.  1012. 
When  the  purpose  of  the  law  is  apparent,  it  shoul^  be  given  effect, 
since  whatever  is  within  the  purpose  of  the  lawmaker  is  as  must  part 
of  the  statute  as  if  it  was  within  the  letter.  To  carry  out  the  purpose 
of  the  law  it  is  held  in  many  cases  that  the  words  "shall"  and  "must" 
may  be  considered  directory  merely. — Estate  of  Chadboume,  15  Cal. 
App.  363,  114  Pac.  1012.  The  forfeiture  of  an  office  is  not  favored,  and 
provisions  having  that  effect  are  to  be  strictly  construed  to  avoid  such 
forfeiture;  and  if  the  statute  can  be  reasonably  interpreted  to  avoid 
the  forfeiture,  it  should  be  so  construed. — Estate  of  Chadboume,  15 
Cal.  App.  363,  114  Pac.  1012.  Evidence  held  not  to  Justify  revocation 
of  letters  for  mismanagement — ^In  re  Bottoms'  Estate,  156  Cal.  129,  103 
Pac.  849.  Where  the  executors,  in  a  non-intervention  will,  have  faith- 
fully cared  for  and  promoted  the  interest  of  all  parties  taking  under  the 
will,  and  have  fully  administered  the  estate,  they  can  not  be  removed 
because  of  transactions  that  In  no  way  affect  any  trust  created  by  the 
will;  before  an  order  of  removal  is  authorized,  it  must  be  found  that 
some  trust  created  by  the  will  has  not  been  faithfully  discharged, 
and  that  some  one  interested  has  been,  or  is  about  to  be,  injured  by 
such  neglect  of  duty. — In  re  Hooper's  Estate,  76  Wash.  72,  81,  135  Pac. 
813.  Executors,  guardians,  and  trustees,  appointed  by  a  testator  in 
his  duly  executed  will,  are  not  to  be  removed  on  petition,  where  the 
will  is  valid  and  where  the  petition  does  not  allege  that  they  have  in 
any  manner  failed  or  neglected  to  discharge  any  of  their  duties  arising 
from  or  growing  out  of  their  trust. — In  re  McGinnis's  Estate;  McGinnis 
V.  Condron,  91  Or.  407,  179  Pac.  264.  An  administrator  should  not  be 
removed  for  an  alleged  failure  to  include  certain  articles  of  personal 
property,  of  small  value,  in  his  Inventory  of  an  estate  of  large  value, 
where,  subsequent  to  the  petition  for  the  revocation  of  his  letters,  he 
files  a  supplemental  inventory,  including  such  articles. — In  re  Black- 
burn's Estate,  48  Mont.  179,  195,  137  Pac.  381. 

REFERENCES. 

Grounds  for  the  removal  of  an  executor  or  administrator. — See  note 
138  Am.  St.  Rep.  525. 

ia  Notice.  Hearing.  Evidence.— A  court  can  not,  of  its  own  motion, 
remove  an  administrator  without  giving  him  an  opportunity  to  be 
heard;  and  if  he  offers  to  explain  a  long  delay  in  his  administration. 
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by  evidence  that  the  administration  had  been  prolonged  by  reason  of 
litigation,  it  is  error  to  reject  such  evidence.  FV>r  the  purpose  of 
showing  unavoidable  delay  and  good  faith,  he  has  the  right  to  intro- 
duce every  paper  in  the  case  to  prove  the  various  proceedings  had 
thereln.^E8tate  of  Moore,  83  CaL  683,  686,  23  Pac.  794.  Where  his 
powers  have  been  suspended  until  the  matter  for  which  he  has  been 
suspended  is  investigated,  notice  of  such  suspension  must  be  given  to 
him,  and  he  must  be  cited  to  show  cause  why  his  letters  should  not  be 
revoked.  If  he  falls  to  appear  in  obedience  to  the  citation,  or  if,  appear- 
ing, the  court  is  satisfied  that  there  exists  cause  for  his  removal,  his 
letters  must  be  revoked;  but  when  charges  against  an  executor  or  ad- 
ministrator are  formulated  in  a  sworn  statement  prior  to  Issuing  a 
citation  to  show  cause,  they  need  not  be  reiterated  in  a  separate  docu- 
ment. The  provisions  of  the  statute  allowing  any  perscm  interested  in 
the  estate  to  appear  at  the  hearing  and  file  charges  against  the  repre- 
sentative can  not  be  constituted  as  requiring  charges  previously  made 
to  be  filed  anew.— Estate  of  Rathgeb,  126  Cal.  802,  308,  67  Pac.  1010. 
An  executrix  under  a  "non-intervention  will"  may  be  removed,  and 
letters  testamentary  be  issued  to  some  other  person,  on  the  ground 
that  she  failed  to  pay  a  certain  judgment  within  a  specified  time,  where 
the  evidence  warrants  a  finding  that  she  had  in  her  possession  funds 
belonging  to  the  estate  sufficient  to  pay  the  judgment,  and  that  it 
was  the  only  claim. — ^In  re  MacDonald's  Estate,  29  Wash.  422,  69  Pac. 
1111,  1113,  1114.  For  evidence  of  an  administrator's  neglect  of  his 
trust  sufficient  to  authorize  his  removal,  see  In  re  Miller's  Estate,  40 
Or.  424,  sub  nom.  Knight  v.  Hamakar,  67  Pac.  107. 

11.  Order  of  removal,  and  its  effect. — An  order  for  the  removal  of  an 
administrator  is  not  required  to  be  in  any  particular  form.  Hei^ce,  if 
he  has  failed  to  comply  with  the  order  of  the  court  to  give  additional 
security,  an  order  "that  the  right  of  the  administrator  to  the  adminis- 
tration of  this  estate  cease"  cuts  off  his  powers  and  rights,  and  com- 
pletely ousts  him  from  office,  and  the  order  can  not  be  attacked  on  the 
ground  that  it  was  made  without  notice,  because  no  notice  is  required 
by  the  statute,  and  no  notice  is  necessary. — Barrett  v.  Superior  Ck>urt, 
6  Cal.  Unrep.  669,  47  Pac.  692,  693.  Where  three  persons  were  joint 
administrators  of  an  estate,  and  one  of  them  had  possession  of  all  the 
funds,  but  was  removed  from  the  administration  by  the  probate  court, 
and  three  claims  presented  by  him  against  the  estate,  having  been 
passed  on  by  the  probate  court,  were  appealed  to  the  district  court, 
and  the  other  two  administrators,  as  administrators,  brought  suit  to 
recover  the  funds  in  his  hands,  and  the  case  was  tried  before  the 
appeals  were  determined,  and  a  judgment  rendered  against  the  de- 
fendant administrator  for  all  the  funds  in  his  hands,  it  was  held  that 
the  remaining  administrators  were  entitled  to  the  possession  of  the 
funds  belonging  to  the  estate,  pending  the  litigation  on  the  other 
claims,  and  that,  as  neither  party  asked  to  have  the  contested  claims 
determined  in  the  action,  the  court  committed  no  error  in  rendering 
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judgment  for  the  full  amount  of  the  assets  in  the  hands  of  the  defen- 
danty  leaving  the  contested  claims  to  be  determined  in  the  separate 
actions  pending  on  appeal. — Gllmore  v.  Gllmore,  69  Kan.  19,  51  Pac. 
891.  An  administrator,  after  the  removal  of  another  administrator, 
has  the  right  to  pros^ute  a  pending  appeal  and  to  defend  the  action. — 
Kerns  v.  Dean,  77  Cal.  555,  560,  19  Pac.  817.  After  the  letters  of  an 
executor  or  administrator  have  been  revoked,  his  authority  to  act  for 
the  estate  terminates,  and  he  is  devested  of  all  power  to  pay  any  claim 
against  it — ^Rutenic  v.  Hamakar,  40  Or.  444,  67  Pac.  196,  200.  Where 
a  surviving  spouse,  the  wife,  is  removed  as  executrix  of  her  husband's 
estate,  for  misconduct  or  because  of  the  assertion  of  rights  adverse 
to  the  estate,  she  ought  not  to  be  allowed  to  name  a  successor;  by 
taking  the  appointment  as  executrix  she  waived  her  right,  in  limine, 
to  nominate  some  one  to  act  in  her  stead. — In  re  Dolenty*s  Estate, 
Mannix  v.  Dolenty,  53  Mont  33,  161  Pac.  524.  To  prove  in  one  juris- 
diction the  removal  of  an  executor  by  a  probate  court  in  another,  the 
order  of  removal  is  not  sufficient  in  itself,  but  there  must  be  shown 
the  petition  therefor  filed  by  an  heir,  legatee,  devisee,  or  creditor  of  the 
estate,  the  notice  served  upon  such  executor,  the  hearing  on  the 
charges  and  the  finding  of  them  to  be  true;  the  order  removing  the 
executor  and  revoking  his  letters  must  also  be  shown. — Sylvester's 
Admr.  v.  Willson's  Admrs.,  2  Alaska  325,  335. 

12,  Appeal. — ^The  powers  of  an  executor  or  administrator  terminate 
at  the  date  of  his  removal  from  office,  and  the  administration  of  the 
estate  remaining  un  administered  Immediately  devolves  upon  a  co- 
executor  or  co-administrator,  if  there  be  one,  and  if  not,  upon  the  per- 
son to  whom  letters  shall  be  granted;  and  an  appeal  does  not  restore 
him  to  that  office,  pending  its  determination,  in  the  absence  of  a 
statute  to  that  effect  During  the  pendency  of  the  appeal,  his  authority 
is  suspended,  and  he  has  no  power  to  control  or  to  manage  the  affairs 
of  the  estate  until  reinstated  by  an  order  of  the  appellate  tribunal. — 
Knight  V.  Hamakar,  33  Or.  154,  54  Pac.  659,  660;  and  see  Alderman  v. 
Tillamook  County,  50  Or.  48,  91  Pac.  298,  300.  Pending  the  appeal  of 
an  administrator  from  an  order  removing  him,  he  is  suspended  from 
office,  and  it  is  within  the  power  of  the  court  to  appoint  a  special  admin- 
istrator to  act  during  the  period  of  suspension,  but  not  to  appoint  a 
general  administrator  until  such  order  of  removal  becomes  final. — 
Estate  of  Moore,  86  Cal.  72,  73,  24  Pac  846.  When  the  administrator 
is  displaced,  he  ceases  to  have  either  interest  in  or  power  over  the 
estate.  He  thereafter  ceases  to  have  any  connection  with  the  estate,  and 
a  judgment  relating  to  Its  affairs  can  not  be  rendered  against  him.  He 
is  as  completely  separated  from  the  business  of  the  estate  as  If  he 
were  dead,  and  has  no  right  to  appear  in  or  be  a  party,  in  any  court, 
to  a  suit  which  the  law  confides  to  the  representative  of  the  deceased. — 
Moore  v.  Moore,  127  Cal.  460,  462,  59  Pac.  823.  If,  after  the  removal 
of  an  administrator,  a  judgment  is  rendered  against  him,  for  an  amount 
found  to  be  due  from  him  to  the  estate,  and  he  takes  an  appeal  from 
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the  judgment,  lie  mttst  glre  an  appeal  bond,  required  of  the  appellants 
in  civil  suits,  notwithstanding  a  statute  that,  on  an  appeal  by  an  admin- 
istrator on  all  questions  relating  to  probate,  no  bonds  will  be  required 
of  him.— Puller  ▼.  Puller's  Estate,  7  Colo.  App.  755,  44  Pac.  72.  The 
revoking  of  the  letters  of  an  administrator  afCects  him  personally,  and 
he  is  not  exempted  by  the  statute  from  giving  an  appeal  bond.  If  he 
desires  to  stay  the  proceedings.  Where  he  has  taken  an  appeal  from 
an  order  revoking  his  letters,  the  decision  of  the  probate  court  on  the 
sufficiency  of  the  evidence  to  Justify  the  removal  will  not  be  reviewed 
on  a  writ  of  certiorari,  if  the  evidence  Is  not  set  out  in  the  petition, 
and  there  was  any  evidence  to  support  the  issue  of  fact  found  by  the 
probate  Judge.— In  re  Henriques,  5  N.  M.  169,  21  Pac.  80,  82.  The 
appellate  court  has  no  original  Jurisdiction  in  the  matter  of  the  removal 
of  executors.  Ite  Jurisdiction  is  purely  appellate.  It  has  no  Jurisdiction 
or  authority  to  go  into  the  lower  court  and  remove  an  executor;  and 
although  it  is  empowered  by  the  statute,  in  certain  cases,  to  render 
such  judgment  as  the  court  below  should  have  rendered,  it  can  only 
do  so  when  the  issue  has  first  been  heard  and  determined  by  the  infe- 
rior court,  and  is  before  the  appellate  court  upon  proper  proceedings 
in  error.  It  certainly  can  not  do  so  where  no  issue  involving  miscon- 
duct upon  the  part  of  the  executor  was  determined  by  the  court  below, 
and  where  the  only  issue  had  or  determined  was  a  question  of  his  non- 
residence;  but  where  the  executor  was  erroneously  removed  on  the  sole 
ground  that  he  was  a  non-resident,  and  the  fact  of  non-residence  was 
admitted,  his  right  to  the  office  becomes  purely  a  question  of  law,  and 
the  appellate  court  may  reverse  the  order  removing  the  executor  with- 
out having  all  of  the  evidence  before  it — Hecht  v.  Carey,  13  Wyo.  154, 
110  Am.  8t.  Rep.  981,  78  Pac.  705,  708.  All  the  cases  agree  that  the 
appellate  court  will  interfere  with  the  exercise  of  the  power  conferred 
upon  the  probate  Judge  in  respect  to  the  removal  of  executors  or  admin- 
istrators only  when  there  has  been  gross  abuse  of  discretion. — Estate 
of  Healy,  137  Cal.  474,  476,  70  Pac.  455;  Estate  of  Moore,  83  Cal,  583, 
687,  23  Pac.  794;  In  re  HoUaday's  Estate,  18  Or.  168,  22  Pac.  750,  751; 
In  re  Baldridge,  2  Ariz.  299,  15  Pac.  141.  Unless  the  statute  authorizes 
an  appeal  from  an  order  refusing  to  remove  an  administrator,  the 
appeal  will  be  dismissed. — ^Estate  of  Moore,  68  Cal.  394,  9  Pac.  316;  and 
see  Estate  of  Moore,  86  Cal.  72,  73,  24  Pac.  846.  The  Oregon  laws  on 
appeal  and  review  apply  to  Alaska,  and  an  order  or  Judgment  remov- 
ing an  executor  or  administrator  Is  of  the  appealable  class. — In  re 
Thompkins  Mclntire  Estate,  1  Alaska  73,  80.  Where  a  Judgment  sus- 
taining the  validity  of  a  will  has  been  affirmed  on  appeal,  there  being 
no  cross-appeal  and  no  reference  to  costs,  and  where,  in  the  final  Judg- 
ment entered  In  the  contest  proceedings,  the  trial  court  refuses  to 
tax  the  fees  and  expenses  of  the  appeal  to  the  contestants,  the  action 
of  the  trial  court  is  conclusive  of  the  matter,  and  the  executrix  of  the 
estate  can  not  charge  the  contestants  with  the  fees  and  expenses  of 
the  contest  proceedings. — ^In  re  Brown's  Estate,  93  Wash.  324,  160  Paa 
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945.  Where  the  eyidence  is  oonfllcting  on  an  application  for  removal 
of  an  administrator,  the  matter  being  In  the  discretion  of  the  probate 
court,  its  decision  will  not  be  disturbed  on  appeal — Shore  v.  Wall,  22 
Colo.  App.  146,  122  Pac.  1122.  It  Is  held  that  under  all  circumstances 
appearing,  the  trial  court  was  not  justified  In  revoking  the  letters  of  the 
executor  for  an  honest  mistake  which  was  not  the  result  of  gross  care- 
lessness, and  which  was  productive  of  no  positive  Injury  to  the  estate, 
and  that  the  order  must  be  reversed. — ^EiState  of  Chadboume«  15  Cal. 
App.  363,  114  Pac.  1012. 
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INYENTOEY  AND  COLLECTION  OF  EFFECTS  OF 
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§  368.    Discharge  or  bequest  of  debt  against  executor. 

§  369.    Oath  to  inventory. 

§  370.    Letters  may  be  revoked  for  neglect  of  administrator. 

§  371.  Form.  Order  directing  notice  to  show  cause  why  letters  should 
not  be  revoked  for  neglecting  to  return  inventory. 

§  872.    Form.    Order  of  removal  for  neglecting  to  file  inventory. 

§  373.    Inventory  of  after-discovered  property. 

§  874.  Form.  Order  to  show  cause  why  administrator  should  not  be 
removed  for  not  causing  after-discovered  property  to  be  ap- 
praised and  inventoried. 

§  375.    Administrator  or  executor  to  possess  all  real  and  personal  estate. 

§376.  Executor  or  administrator  to  deliver  real  estate  to  heirs  or 
devisees  when. 

§  376.1  Joint  deposits  by  more  than  one  person. 

§  377.    Bank  deposits  of  married  women  and  minora. 

§  377.1  Surviving  heirs  may  collect  money  deposited  in  bank. 

§  877.2  Collection  of  balances  due  estates  of  deceased  annuitants  from 
teachera'  retirement  salary  fund. 

1 378.    Form.    Affidavit  to  collect  bank  deposit  of  deceased  depositor. 
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EFFECTS    OF    DECEDENTS.    INVENTORY,    AFFRAI8E10BNT, 

POSSESSION  OF  ESTATE. 


AND 


1.  Effects  of  decedents. 

(1)  Administration  in  generaL 

(2)  Interference   with   estate. 

Irregular  accounts. 
(8)  What  are  assets.  In  generaL 
(4)  Same.    Proceeds  of  life  in- 
surance policies. 
(6)  Same.     Claim  for  damages. 

(6)  Same.     Notwithstanding 

what. 

(7)  Estoppel  to  deny. 

(8)  What   are   not  assets.     In 

general. 

(9)  Same.    Pension  moneys. 

(10)  Same.      Homestead    before 

final  proof. 

(11)  Same.     Property  held  in 

trust. 

(12)  Same.    Land  not  paid  for. 

(13)  Discovery  of  assets. 

(14)  Collection  of  assets. 

(16)  Recovery  of  proiierty  fraud- 
ulently conveyed. 

(16)  Ck>llection  of  assets  by  dom- 

iciliary, ancillary,  or  for- 
eign executor. 

(17)  Custody    and   control   of 

assets. 


(18)  Widow  takes  as  trustee 

when. 

(19)  Realty.    Personalty.    Equi- 

table conversion. 

(20)  Remainder    In    fee    after 

homestead. 
S.  Inventory  and  appraisement. 

(1)  In  generaL 

(2)  Affidavit 
(8)  Return. 

(4)  Must  include  what. 

(5)  Second    or    further    inven- 

tory. 

(6)  As  evidence  of  value. 

(7)  Appraisement 

(8)  No  estoppel  from  filing  in- 

ventory. 

(9)  Correction    of   inventory. 

how  made. 
(10)  Same.     Striking  homestead 
therefrom. 
8.  Possession  of  estate. 

(1)  Right  to,  and  nature  of. 

(2)  Statute  of  limitations.  Loss 

of  right 
(8)  Domiciliary  executors. 
(4)  Recovery  of  possession. 
4.  Appeal. 

(1)  In  generaL 


§  866.    Inventory  to  indnde  homestead. 

Every  executor  or  administrator  must  make  and  return 
to  the  court,  within  three  months  after  his  appointment,  a 
true  inventory  and  appraisement  of  all  the  estate  of  the 
decedent,  including  the  homestead,  if  any,  which  has  come 
to  his  possession  or  knowledge. — Kerr^s  Cyc.  Code.  Civ. 
Proc,  \  1443. 

ANAL0Q0U8  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1633. 
Arizona* — ^Reylsed  Statutes  of  1913,  paragraph  850. 
Colorado— Mills's  Statutes  of  1912,  sections  7955,  7956,  8089. 
Idaho — Compiled  Statutes  of.  1919,  section  7549. 
Kansas — General  Statutes  of  1915,  sections  4515,  4523. 
Montana* — Revised  Codes  of  1907,  section  7493. 
Nevada— ReYised  Laws  of  1912,  section  5942. 
New  Mexico — Statutes  of  1915,  section  2246. 
North  Dakota— Compiled  Laws  of  1913,  section  8714. 
Oklahoma— Revised  Laws  of  1910,  section  6318. 
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Oregon — Lord's  Oregon  Laws,  section  1177. 

South  Dakota — Compiled  Laws  of  1913,  section  6763. 

Utah — Compiled  Laws  of  1907,  section  3841. 

Washington — ^Laws  of  1917,  chapter  166,  page  668,  section  96. 

Wyonving*— Compiled  Statutes  of  1910,  section  6648. 

§  357.    Appraiflement^  and  pay  of  appraisers. 

To  make  the  appraisement,  the  court,  or  a  judge 
thereof,  must  appoint  three  disinterested  persons,  one  of 
whom  must  be  one  of  the  inheritance  tax  appraisers  pro- 
vided for  by  law  (any  two  of  whom  may  act,  provided, 
that  one  of  them  be  the  inheritance  tax  appraiser) ;  pro- 
vided, that  the  court  may,  in  its  discretion,  appoint  said 
inheritance  tax  appraiser  as  sole  appraiser  to  appraise 
said  estate.  Each  of  said  appraisers  is  entitled  to  re- 
ceive, from  each  estate  he  appraises,  as  compensation  for 
his  services  not  to  exceed  five  dollars  per  day  together 
with  his  actual  and  necessary  expenses  to  be  allowed  by 
the  court  or  judge.  The  appraisers  or  appraiser  must, 
with  the  inventory,  file  a  verified  account  of  their  or  his 
services  and  disbursements.  If  any  part  of  the  estate  is 
in  any  other  county  than  that  in  which  letters  issued,  an 
appraiser  or  appraisers  thereof  may  in  the  same  manner 
as  above  provided,  be  appointed,  either  by  the  court  or 
judge  having  the  jurisdiction  of  the  estate,  or  by  the  court 
or  judge  of  such  other  county,  on  request  of  the  court  or 
judge  having  jurisdiction.  No  clerk  or  deputy,  nor  any 
person  related  by  consanguinity  or  aflfinity  to  or  con- 
nected by  marriage  with,  or  being  a  partner  or  employee 
of  the  judge  of  the  court,  shall  be  appointed  or  shall  be 
competent  to  act  as  appraiser  in  any  estate,  or  matter  or 
proceeding  pending  before  said  judge  or  in  said  court. — 
Kerr's  Cyc.  Code  Civ.  Proc,  %  1444. 

ANAL0Q0U8  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  1635. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  851. 
Colorado — ^Laws  of  1915,  chapter  173,  page  494;   amending  Mills's 
Statutes  of  1912,  section  8035. 
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Idaho — Compiled  Statutes  of  1919,  section  7660. 

Kansas — General  Statutes  of  1916,  sections  4626,  4637, 

Montana — ^Reyised  Codes  of  1907,  section  7494. 

Nevada— Revised  Laws  of  1912,  section  6943. 

New  Mexico — Statutes  of  1916,  sections  2261,  2266. 

North  Dakota — Compiled  Laws  of  1913,  section  8720. 

Oklahoma — ^Revised  Laws  of  1910,  section  6314. 

Oregon— Lord's  Oregon  Laws,  section  1179. 

South  Dakota — Compiled  Laws  of  1913,  section  6764. 

Utah — Compiled  Laws  of  1907,  section  3842. 

Washington — ^Laws  of  1917,  chapter  166,  page  668,  section  95. 

Wyoming — Compiled  Statutes  of  1910,  section  6649. 

§  858.    Oath  of  appraisers.  Inyentory,  how  made. 

Before  proceeding  to  the  execution  of  their  duty,  the 
appraisers  must  take  and  subscribe  an  oath,  to  be  at- 
tached to  the  inventory,  that  they  will  truly,  honestly, 
and  impartially  appraise  the  property  exhibited  to  them, 
according  to  the  best  of  their  knowledge  and  ability. 
They  must  then  proceed  to  estimate  and  appraise  the 
property ;  each  item  of  property  must  be  set  down  sepa- 
rately, with  the  value  thereof  in  dollars  and  cents,  in 
figures,  opposite  the  items  respectively. 

Contents  of  inventory. — The  inventory  must  contain 
all  the  estate  of  the  decedent,  real  and  personal,  a  state- 
ment of  all  debts,  bonds,  mortgages,  notes,  and  other 
securities  for  the  payment  of  money  belonging  to  the 
decedent,  specifying  the  name  of  the  debtor  in  each  debt 
or  security,  the  date,  the  sum  originally  payable,  the  in- 
dorsement thereon  (if  any),  with  their  dates,  and  the  sum 
which,  in  the  judgment  of  the  appraisers,  may  be  collected 
on  each  debt  or  security ;  and  a  statement  of  the  interest 
of  the  decedent  in  any  partnership  of  which  he  was  a 
member,  to  be  appraised  as  a  single  item.  The  inventory 
must  also  show,  so  far  as  the  same  can  be  ascertained  by 
the  executor  or  administrator,  what  portion  of  the  prop- 
erty is  community  property  and  what  portion  is  the  sep- 
arate property  of  the  decedent. — Kerr's  Cyc.  Code  Civ. 
Proc,  %  1445. 
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ANALOGOUS  AND  IDENTICAL  STATUTEt. 
No  Identical  statute  found. 
Alaska— Compiled  Laws  of  1918,  sections  1634,  1686. 
Arizona— RoYised  Statutes  of  1913,  paragraph  852. 
Colorado— Mills's  Statutes  of  1912,  sections  7966,  8086,  8087. 
Idaho— Compiled  Statutes  of  1919,  section  7661. 
Kansas— General  Statutes  of  1916,  sections  4616,  4630-4632. 
Montana — Revised  Codes  of  1907,  section  7496. 
Nevada— Revised  Laws  of  1912,  section  6944. 
New  Mexico— Statutes  of  1916,  sections  2264,  2265. 
North  Dakota— Compiled  Laws  of  1913,  sections  8714,  8717,  8720,  8721. 
Oklahoma — ^Revised    Laws  of  1910,  section  6315. 
Oregon— Lord's  Oregon  Laws,  sections  1166,  1178,  1180,  1181. 
South  Dakota — Compiled  Laws  of  1913,  section  6766. 
Utah — Compiled  Laws  of  1907,  section  3843. 
Washington — ^Laws  of  1917,  chapter  166,  page  668,  section  96. 
Wyoming — Compiled  Statutes  of  1910,  section  6550. 

§  859.    Form.  Order  appointing  appraisers* 

[Title  of  court] 

(  No. ^.1    Dept  No. . 

[TiUe  of  estate.]  J  ^^itle  of  form.] 

It  is  hereby  ordered,  That , ,  and ,  three 

disinterested  persons,  competent  and  capable  to  act,  be, 
and  they  are  hereby,  appointed  appraisers  of  the  estate  of 
,  deceased.  ,  Judge  of  the Court. 

Dated ,  19—. 

Explanatory  notes. — i  Give  file  number.     This  form  should  be  at- 
tached  to  or  printed  on  the  inventory  and  appraisement. 

§  360.    Form.  Certificate  of  appointment  of  appraiseni. 

[Title  of  court] 

(No. ^.1    Dept.  No. . 

[Title  of  estate.]  J  ^^itie  of  form.] 

I, y  county  clerk  of  the  county*  of ,  and  ex 

officio  clerk  of  the *  court  thereof,  do  hereby  certify 

that , ,  and  -^ —  were  duly  appointed  appraisers 

of  the  estate  of j  deceased,  by  order  of  the  said * 

court,  duly  entered  and  recorded  on  the day  of , 

19—. 
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Witness  my  hand  and  the  seal  of  said ^  court  this 

day  of y  19 — .  ,  Clerk. 


[Seal]  By ,  Deputy  Clerk.« 

Explanatory  notes. — iGlve  file  number.  2  Or,  city  and  county. 
s-B  Title  of  court  6  This  form  should  be  attached  to  or  printed  on  the 
inventory  and  appraisement. 

§  361.    Form.  Oath  of  appraisem  to  appraise  property. 

[Title  of  court] 

rmi^i      M     *  *   1  (No. ^.1    DeptNo. . 

[TlUe  of  estate.]  |         ^^^^^  ^^  ^^^j 

State  of ,  1 

County  «  of ,  j  ^®- 


, ,  and ,  duly  appointed  appraisers  of  the 

estate  of ,  deceased,  being  duly  sworn,  each  for  him- 
self says  that  he  will  truly,  honestly,  and  impartially  ap- 
praise the  property  of  said  estate  which  shall  be  exhibited 
to  him,  according  to  the  best  of  his  knowledge  and  ability. 


/Appraisers. 

Subscribed  and  sworn  to  before  me  this day  of 

— f  19 — .  ,  Deputy  County  Clerk. 


Explanatory  notes. — i  Give  file  number.  2  Or,  city  and  county.  This 
form  should  be  attached  to  or  printed  on  the  inventory  and  appraise- 
ment 

§362.    Form.  Inventory  and  appraisement. 

[Title  of  court] 

(No. .1    Dept  No. . 

[TlUe  of  estate.]  ^  [Title  of  form.] 

Inventory  and  Appraisement  of  the  Property  of  the 

Estate  of j  Deceased* 

Beal  Estate. 
[Give  specific  description,  location,  and  value  of  each 
parcel.] 

Personal  Property. 

Moneys  belonging  to  the  said  deceased,  which  have 
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come  to  the  hands  of  the  administrator,^  dollars 

($ ). 

Total  value  of  property, dollars  ($ )  • 

All  of  the  property  mentioned  in  the  foregoing  inven- 
tory is  community  •  property.* 

Explanatory  notea.^— i  Give  file  number.  sOr»  executor.  8  Or,  sepa- 
rate property,  according  to  the  fact.  4  The  inventory  and  appraisement 
should  have  attached  to  it,  or  printed  thereon,  the  following  six  forms: 
(1)  Order  appointing  appraisers.  (2)  Gertiflcate  of  appointment  of 
appraisers.  (3)  Oath  of  appraisers  to  appraise  property.  (4)  Oath  of 
administrator  or  executor  as  to  property.  (5)  Certificate  of  appraisers. 
(6)  Bill  of  appraisers,  and  oath  thereto. 

§  363*    Form.  Oath  of  administrator  bb  to  property. 

[Title  of  court] 

(No. .1    Dept  No. , 

[Title  of  estate.]  |  ^^j^^  ^^  ^^^^  j 

State  of , 


County  ^  of 


> } ''- 


,  administrator  *  of  the  estate  of ,  deceased, 

being  duly  sworn,  says  that  the  annexed  inventory  con- 
tains a  true  statement  of  all  the  estate  of  said  deceased 
which  has  come  to  the  knowledge  and  possession  of  said 
,  administrator,*  and  particularly  of  all  money  be- 
longing to  the  said  deceased,  and  of  all  just  claims  of  the 
said  deceased  against  the  said  affiant.  

Subscribed  and  sworn  to  before  me  this day  of 

,  19 — .  ,  Deputy  County  Clerk. 


Explanatory  notes. — i  Give  file  number.  2  Or,  City  and  County. 
8, 4  Or,  executor.  This  oath  must  be  indorsed  on  or  annexed  to  the 
inventory  and  appraisement.     See  §  369,  post. 

§  364.    Form.  Certificate  of  appraisers. 

[Title  of  court] 

(No. — -.1     Dept.  No. . 

[Title  of  estate.]  J  ^^itle  of  form.] 

We,  the  undersigned,  duly  appointed  appraisers  of  the 

estate  of ^  deceased,  hereby  certify  that  the  property 

mentioned  in  the  foregoing  inventory  has  been  exhibited 
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to  US,  and  that  we  appraise  the  same  at  the  sum  of 

dollars  ($ ). 

Dated  this day  of ^  19 — . 


s 


^Appraiser. 


Explanatory  notes. — lOive  file  number.    sThla  form  should  be  an- 
nexed to  or  printed  on  the  inventory  and  appraisement. 

§  365.    Form.  Bill  of  appraisen,  and  oath  thereto. 

[Title  of  court] 

rmi^i      -      X  *   ■■  (No. .1    DeptNo. . 

[Title  of  estate.!  |  [TiUe  of  f orm.1 

Estate  of ^  Deceased. 

To , ,  and •,  Appraisers^  Dr. 

To  compensation  for  services  in  appraising  said  estate. 

Items  as  follows : 

days*  service,  at  $ per  day,  each 


Necessary  disbursements,  as  follows : 


.2 


I 


Total 

State  of ,  ) 

County  •  of ,  / 

,  ,  and  f  the  appraisers  above  named 

being  duly  sworn,  each  for  himself  says  that  the  fore- 
going bill  of  items  is  correct  and  just,  and  that  the  ser- 
vices have  been  duly  rendered  as  herein  set  forth. 

Subscribed  and  sworn  to  before  me  this day  of 

,  19 — .  ,  Deputy  County  Clerk. 

Explanatory  notes.~i  Give  file  number.  2  Itemize  them,  s  Or,  City 
and  County.  'This  form  should  be  attached  to  or  printed  on  the  ap- 
praisement and  inventory. 
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§  366.    Inventory  and  appraisement.  Money. 

The  inventory  must  also  contain  an  account  of  all 
moneys  belonging  to  the  decedent  which  have  come  to  the 
hands  of  the  executor  or  administrator,  and  if  none,  the 
fact  must  be  so  stated  iri  the  inventory.  If  the  whole 
estate  consists  of  money,  there  need  not  be  an  appraise- 
ment, but  an  inventory  must  be  made  and  returned  as  in 
other  cases. — Kerr's  Cyc.  Code  Civ.  Proc,  %  1446. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1637. 
Arizona* — Revised  Statutes  of  1913,  paragraph  853. 
Colorado— Mills's  Statutes  of  1912,  section  7955. 
Idaho* — Compiled  Statutes  of  1919,  section  7552. 
Kansas — General  Statutes  of  1915,  section  4532. 
Montana* — Revised  Codes  of  1907,  section  7496. 
Nevada — Revised  Laws  of  1912,  section  5944. 
New  Mexico — Statutes  of  1915,  section  2256. 
North  Dakota — Compiled  Laws  of  1913,  section  8714. 
Oklahoma* — Revised  Laws  of  1910,  section  6316. 
Oregon — ^Lord's  Oregon  Laws,  section  1181. 
South  Dakota* — Compiled  Laws  of  1913,  section  5766. 
Utah— Compiled  Laws  of  1907,  section  3842. 

Washington — Laws  of  1917,  chapter  166,  page  668,  sections  95,  96. 
Wyoming — Compiled  Statutes  of  1910,  section  5550. 

§  867.    Effect  of  naming  a  debtor  executor. 

The  naming  of  a  person  as  executor  does  not  thereby 
discharge  him  from  any  just  claim  which  the  testator  has 
against  him,  but  the  claim  must  be  included  in  the  in- 
ventory, and  the  executor  is  liable  for  the  same,  as  for  so 
much  money  in  his  hands,  when  the  debt  or  demand  be- 
comes due. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1447. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Alaska— Compiled  Laws  of  1913,  section  1638. 
Arizona*— Revised  Statutes  of  1913,  paragraph  86i. 
Colorado— MiUs's  Statutes  of  1912,  section  7874. 
Idaho* — Compiled  Statutes  of  1919,  section  7553. 
Kansaa— General  Statutes  of  1915,  section  4649. 
Montana* — ^Revised  Codes  of  1907,  section  7497. 
Nevada— ReYised  Laws  of  1912,  secticm  5945^ 
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New  Mexico — Statutes  of  1915,  flection  2274. 

North  Dakota — Compiled  Laws  of  1913,  section  8716. 

Oklahoma* — ^Revised  Laws  of  1910,  section  6317. 

Oregon — ^Lord's  Oregon  Laws,  section  1182. 

South  Dakota* — Compiled  Laws  of  1913,  section  6767. 

Utah* — Compiled  Laws  of  1907,  section  3845. 

Washington— Laws  of  1917,  chapter  156,  page  669,  section  97. 

Wyoming* — Compiled  Statutes  of  1910,  section  5551. 

§  868.    Discharge  or  bequest  of  debt  Sigainst  executor. 

The  discharge  or  bequest  in  a  will,  of  any  debt  or  de- 
mand of  the  testator  against  the  executor  named,  or  any 
other  person,  is  not  valid  against  the  creditors  of  the  de- 
cedent, but  is  a  specific  bequest  of  the  debt  or  demand.  It 
must  be  included  in  the  inventory,  and,  if  necessary,  ap- 
plied in  the  payment  of  the  debts.  If  not  necessary  for 
that  purpose,  it  must  be  paid  in  the  same  manner  and 
proportion  as  other  specific  legacies. — Kerr's  Cyc.  Code 
Civ.  Prop.,  §  1448. 

ANALOGOUS  AND  IDENTICAL  STATUTES^ 

The  *  Indicates  identity. 
Alaska — Complied  Laws  of  1913,  section  1639. 
Arizona* — ^Revised  Statutes  of  1913»  paragraph  855. 
Colorado— Mills's  Statutes  of  1912,  sectlou  7874. 
Idaho* — Compiled  Statutes  of  1919,  section  7554. 
Kansas — General  Statutes  of  1915,  section  4548. 
Montana* — ^Revised  Codes  of  1907,  section  7498. 
Nevada — ^Revised  Laws  of  1912,  section  5946. 
North  Dakota — Compiled  Laws  of  1913,  section  8718. 
Oklahoma*— Revised  Laws  of  1910,  section  6318. 
Oregon — ^Lord's  Oregon  Laws,  section  1183. 
South  Dakota* — Compiled  Laws  of  1913,  section  5768. 
UUh*— Compiled  Laws  of  1907,  section  2806. 
Washington* — ^Laws  of  1917,  chapter  156,  page  669,  section  98, 
Wyoming*— Compiled  Statutes  of  1910,  section  5552. 

§  369.    Oath  to  inventory. 

The  inventory  mnst  be  signed  by  the  appraisers,  and 
the  executor  or  administrator  must  take  and  subscribe  an 
oath  before  an  officer  authorized  to  administer  oaths,  that 
the  inventory  contains  a  true  statement  of  all  the  estate 
of  the  decedent  which  has  come  to  his  knowledge  and  pos- 

Probate  Law — 48 
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session,  and  particularly  of  all  monej  belonging  to  the 
decedent,  and  of  all  just  claims  of  the  decedent  against 
the  affiant.  The  oath  must  be  indorsed  upon  or  annexed 
to  the  inventory. — Kerr^s  Cyc.  Code  Civ.  Proc,  §  1449. 

ANALOQOUS  AND  IDENTICAL  STATUTES. 

The  ^  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1637. 
Arizona* — Revised  Statutes  of  1913,  paragraph  866. 
Colorado — Mills's  Statutes  of  1912,  section  8037. 
Idaho*— Compiled  Statutes  of  1919,  section  7555. 
Kansas — General  Statutes  of  1915,  sections  4536,  4538. 
Montana* — Revised  Codes  of  1907,  section  7499. 
Nevada* — ^Revised  Laws  of  1912,  section  5947. 
New  Mexico — ^Statutes  of  1915,  section  2246. 
North  Dakota — Compiled  Laws  of  1913,  section  8716. 
Oklahoma* — ^Revised  Laws  of  1910,  section  6319. 
Oregon — ^Lord's  Oregon  Laws,  sections  1180,  1181. 
South  Dakota* — Compiled  Laws  of  1913,  section  5769. 
Utah—Compiled  Laws  of  1907,  section  3844. 
Washington — Laws  of  1917,  chapter  156,  page  668,  section  96. 
Wyoming* — Compiled  Statutes  of  1910,  section  5553. 


§  370.    Letters  may  be  revoked  for  neglect  of  administrator. 

If  an  executor  or  administrator  neglects  or  refuses  to 
return  the  inventory  within  the  time  prescribed,  or  within 
such  further  time,  not  exceeding  two  months,  which  the 
court  or  judge  shall,  for  reasonable  cause,  allow,  the  court 
may,  upon  notice,  revoke  the  letters  testamentary  or  of 
administration,  and  the  executor  or  administrator  is 
liable  on  his  bond  for  any  injury  to  the  estate,  or  any 
person  interested  therein,  arising  from  such  failure. — 
Kerr^s  Cyc.  Code  Civ.  Proc,  %  1450. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  867. 
Idaho* — Compiled  Statutes  of  1919,  section  7656. 
Kansas — General  Statutes  of  1915,  sections  4539-4541. 
Montana* — Revised  Codes  of  1907,  section  7600. 
Nevada — Revised  Laws  of  1912,  section  5948. 
New  Mexico— Statutes  of  1915,  section  2241. 
Olclahoma*— Revised  Laws  of  1910,  section  6320. 
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South  Dakota* — Compiled  Laws  of  1918,  flection  6770. 
Washington — Laws  of  1917,  chapter  166,  page  669,  section  99. 
Wyoming — Compiled  Statutes  of  1910,  section  6664. 


§371.  Form.  Order  directing  notice  to  show  canse  1^7  letters 
should  not  be  revoked  for  neglecting  to  return  in- 
ventory. 

[Title  of  court] 

(No. .1    Dept  No. . 

[TiUe  of  estate.]  J  ^Titie  of  form.] 

It  appearing  to  the  court  that ,  the  administrator  ^ 

of  the  above-entitled  estate,  has  neglected  to  return  the  in- 
ventory of  such  estate  within  the  time  prescribed  by 
law,*  — 

It  is  ordered,  That  the  clerk  of  this  court  cause  notice 

to  be  served  on  the  said to  show  cause  before  the 

court,  at  the  court-room  thereof,*  on j^  the day 

of ,  19 — ,  at o  'clock  in  the  forenoon  •  of  said 

day,  why  he  should  not  be  removed  from  his  office  of  ad- 
ministrator '^  of  said  estate,  because  of  such  failure. 

Dated ,  19 — .         ,  Judge  of  the Court. 

Explanatory  notes. — 1  Give  file  number.  2  Or,  executor,  etc.,  accord- 
ing to  the  fact,  s  Or,  within  such  further  time,  not  exceeding  two 
months,  as  the  court  or  judge  shall,  for  reasonable  cause,  allow.  4  Give 
department,  if  any,  and  location  of  court-room.  5  Day  of  week,  e  Or, 
afternoon,    t  Or,  executor,  according  to  the  fact 

§372.    Form.  Order  of  removal  for  neglecting  to  file  inventory. 

[Title  of  court] 


(No. .1    Dept  No. . 

[Title  of  estate.]  J  ^Title  of  form.] 

It  being  shown  to  the  court  that y  administrator  ^ 

of  the  estate  of ,  deceased,  neglected  to  return  the 

inventory  of  such  estate  within  the  time  prescribed  by 
law  f  that  notice  to  show  cause  why  he  should  not  be  re- 
moved from  his  office  as  administrator  *  for  such  failure 
was  served  upon  the  said ;  and  that  said  administra- 
tor **  failed  to  show  cause  at  the  time  and  place  prescribed 
in  said  notice,  or  otherwise,  — 
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It  is  ordered,  That  the  letters  of  administration  ^  here- 
tofore granted  to  the  said j  as  administrator  ^  of  the 

estate  of ,  deceased,  be,  and  the  same  are  hereby,  re- 
voked ;  that be,  and  he  is  hereby,  appointed  adminis- 
trator® of  said  estate;  and  that  letters  of  administra- 
tion ^  issue  to  him  upon  his  taking  the  oath,  and  giving  a 

bond  in  the  sum  of dollars  ($ ),  with  sureties,  to 

be  approved  by  the  judge  of  this  court. 

Dated ,  19 — .  ,  Judge  of  the Court 

Explanatory  notes. — i  Give  file  number.  2  Or,  executor,  etc.,  accord- 
ing  to  the  fact,  s  Or,  within  such  further  time,  not  exceeding  two 
months,  as  the  court  or  judge  shall,  for  reasonable  cause,  allow.  4, 5  Or, 
executor,  etc.,  according  to  the  ftict  6  Or,  letters  testamentary.  T,  8  Or, 
executor,  as  the  caae  may  be.    9  Or,  letters  testamentary. 

§378.    Inventory  of  after-discovered  property. 

Whenever  property  not  mentioned  in  an  inventory  that 
is  made  and  filed,  comes  to  the  possession  or  knowledge 
of  an  executor  or  administrator,  he  must  cause  the  same 
to  be  appraised  in  the  manner  prescribed  in  this  article, 
and  an  inventory  thereof  to  be  returned  within  two 
months  after  the  discovery;  and  the  making  of  such  in- 
ventory may  be  enforced,  after  notice,  by  attachment  or 
removal  from  office. — Kerr's  Cyc.  Code  Civ.  Proc,  %  1451. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indlcatee  identity. 
Alaska — Compiled  Laws  of  1913,  section  1640. 

Arizona* — Revised  Statutes  of  1913,  paragraph  868. 
Colorado— Mills's  Statutes  of  1912,  section  7956. 
Idaho — Compiled  Statutes  of  1919,  section  7567. 
Kansas — General  Statutes  of  1915,  section  4645. 
Montana* — Revised  Codes  of  1907,  section  7501« 
Nevada— Revised  Laws  of  1912,  section  5949. 
New  Mexico— Statutes  of  1915,  section  2247. 
North  Dakota — Compiled  Laws  of  1913,  section  8722. 
Oi<lahoma* — ^Revised  Laws  of  1910,  section  6321. 
Oregon — ^Lord's  Oregon  Laws,  section  1184. 
South  Dakota* — Compiled  Laws  of  1913,  section  6771. 
Utah— Compiled  Laws  of  1907,  section  3841. 
'    Washington— Laws  of  1917,  chapter  156,  page  669,  section  100. 
Wyoming* — Compiled  Statutes  of  1910,  section  5665, 
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§  374.  Form.  Order  to  show  caue  why  administrator  should 
not  be  removed  for  not  causing  after-discovered 
property  to  be  appraised  and  inventoried. 

[Title  of  court] 

(No. ^.1    Dept.  No. . 

[TiUe  of  estate.]  J  [Title  of  form.] 

It  being  shown  to  the  court  ^  that  the  inventory  made 
and  filed  in  the  said  estate  does  not  mention  certain  per- 
sonal property,  to  wit, ;'  that  said  personal  property 

has  come  to  the  knowledge  and  possession  of ,  the 

administrator  *  of  said  estate ;  and  that  he  has  not,  within 
two  months  after  such  discovery,  caused  such  property  to 
be  appraised  in  the  manner  prescribed  by  law,  and  an 
inventory  thereof  to  be  returned  to  this  court,  — 

It  is  ordered.  That  the  clerk  of  this  court  cause  notice 

to  be  served  upon  the  said to  show  cause  before  this 

court,  at  the  court-room  thereof,*^  on ,•  the day 

of ,  19 — ,  at o  'clock  in  the  forenoon  "^  of  said 

day,  why  he  should  not  be  removed  as  administrator  «  of 
said  estate  for  such  failure. 

It  is  further  ordered.  That  said  notice  be  served  at  least 

days  before  the  time  set  for  hearing,  and  that  a  copy 

of  the  affidavit  ®  be  served  with  said  notice. 

Dated ,  19 — .         ,  Judge  of  the Court. 

Explanatory  notes. — i  Give  file  number.     2  By  affidavit  of  ;  or 

otherwise.  8  Give  detailed  description  and  value.  4  Or,  executor,  etc., 
according  to  the  fact.  6  Give  number  of  department,  if  any,  and  loca- 
tion of  court-room.  6  Day  of  week.  7  Or«  afternoon.  8  Or,  executor, 
as  the  case  may  be.    9  If  one  is  used. 

§  375.  Administrator  or  executor  to  possess  all  real  and  per- 
sonal estate. 

The  executor  or  administrator  is  entitled  to  the  pos- 
session of  all  the  real  and  personal  estate  of  the  dece- 
dent, and  to  receive  the  rents  and  profits  of  the  real  estate 
until  the  estate  is  settled  or  until  delivered  over  by  the 
order  of  the  court  to  the  heirs  or  devisees ;  and  must  keep 
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in  good  tenantable  repair  all  houses,  buildingSy  and  fix- 
tures thereon  which  are  under  his  control. 

Not  to  recover  from  heir  when. — After  the  expiration 
of  the  time  for  the  presentation  of  claims,  he  is  not 
entitled  to  recover  the  possession  of  any  property  of  the 
estate  from  any  heir,  who  has  succeeded  to  the  property 
in  his  possession  or  from  any  devisee,  or  legatee,  to 
whom  the  property  has  been  devised  or  bequeathed,  or 
from  the  assignee  of  any  such  heir,  devisee,  or  legatee, 
unless  he  proves  that  the  same  is  necessary  for  the  pay- 
ment of  debts  or  legacies,  or  of  expenses  of  administra- 
tion already  accrued,  or  for  distribution  to  some  other 
heir,  devisee,  or  legatee  entitled  thereto. 

Heirs  may  sue  to  recover  estate. — The  heirs  of  dev- 
isees may  themselves,  or  jointly  with  the  executor  or 
administrator,  maintain  an  action  for  the  possession  of 
the  real  estate,  or  for  the  purpose  of  quieting  title  to  the 
same,  against  any  one  except  the  executor  or  administra- 
tor ;  but  this  section  shall  not  be  so  construed  as  requiring 
them  so  to  do. — Kerr^s  Cyc.  Code  Civ.  Proc,  §  1452, 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  Identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  1641. 

Arizona — ^Revised  Statutes  of  1913,  paragraph  859. 

Colorado— Mills's  Statutes  of  1912,  section  7939.  Dividends,  on  stock 
of  foreign  corporations,  owned  by  deceased  are  to  be  paid  to  exec- 
utor or  administrator.  Laws  of  1916,  chapter  60,  page  176. 

Idaho — Compiled  Statutes  of  1919,  section  7658. 

Montana— Revised  Codes  of  1907,  section  7502. 

Nevada— Revised  Laws  of  1912,  section  6950. 

North  Dakota — Compiled  Laws  of  1913,  sections  8707,  8797. 

Oklahoma— Revised  Laws  of  1910,  section  6322. 

Oregon — Lord's  Oregon  Laws,  section  1185. 

South  Dakota — Compiled  Laws  of  1913,  section  5772. 

Utah— Compiled  Laws  of  1907,  section  3912. 

Wyoming — Compiled  Statutes  of  1910,  section  5556. 


§376.    Executor  or  administrator  to  deliver  real  estate  to 
heirs  or  devisees  when. 
Unless  it  satisfactorily  appear  to  the  court  that  the 
rents,  issues,  and  profits  of  the  real  estate  for  a  longer 
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period  are  necessary  to  be  received  by  the  executor  or 
administrator,  wherewith  to  pay  the  debts  of  the  dece- 
dent, or  that  it  will  probably  be  necessary  to  sell  the  real 
estate  for  the  payment  of  such  debts,  the  court,  at  the  end 
of  the  time  limited  for  the  presentation  of  claims  against 
the  estate,  must  direct  the  executor  or  administrator  to 
deliver  possession  of  all  the  real  estate  to  the  heirs  at 
law  or  devisees. — Kerr's  Cyc.  Code  Civ.  Proc,  %  1453. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  860. 

Idaho* — Compiled  Statutes  of  1919,  section  7559. 
Montana* — ^Revised  Ck>des  of  1907,  section  7503. 
Oklahoma*— Revised  Laws  of  1910,  section  6323. 
South  Dakota — Compiled  Laws  of  1913,  section  5773. 
UUh«— Compiled  Laws  of  1907,  section  3951, 

§  376.^    Joint  deposits  by  more  than  one  person. 

When  a  deposit  is  made  in  the  name  of  two  or  more 
persons,  deliverable  or  payable  to  either  or  to  their  sur- 
vivor or  survivors,  such  deposit  or  any  part  thereof,  or 
increase  thereof,  may  be  delivered  or  paid  to  either  of 
said  persons  or  to  the  survivor  or  survivors  in  due  course 
of  business. — Kerr's  Cyc,  Civ.  Code,  %  1828. 

§  377.    Bank  deposits  of  married  women  and  minors. 

When  any  deposit  with  a  bank  shall  be  made  by  or  in 
the  name  of  any  married  woman  or  minor,  the  same  shall 
be  held  for  the  exclusive  right  and  benefit  of  such  de- 
positor, and  free  from  the  control  or  lien  of  all  other 
persons,  except  creditors,  and  shall  be  paid,  together  with 
the  dividends,  if  any,  and  interest,  if  any,  thereon  to  the 
person  in  whose  name  deposits  shall  have  been  made,  and 
the  receipt  or  acquittance  of  such  minor  shall  be  a  valid 
and  sufficient  release  and  discharge  for  such  deposit,  or 
any  part  thereof,  to  the  bank. 

Deposits  in  tkust. — When  any  deposit  with  a  bank 
shall  be  made  by  any  person  in  trust  for  another,  and  no 
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other  or  further  notice  of  the  existence  and  terms  of  a 
legal  and  valid  trust  shall  have  been  given  in  writing  to 
such  bank,  in  the  event  of  the  death  of  the  trustee,  the 
same  or  any  part  thereof,  together  with  the  dividends  or 
interest,  if  any,  thereon,  may  be  paid  to  the  person  for 
whom  the  deposit  was  made.  When  a  deposit  with  a 
bank  shall  be  made  by  any  person  in  the  names  of  such 
depositor  and  another  person  or  persons,  and  in  form 
to  be  paid  to  either  or  the  survivor  or  survivors  of  them, 
such  deposit  thereupon  and  any  additions  thereto  made 
by  either  of  such  persons  upon  the  making  thereof,  shall 
become  the  property  of  such  person  as  joint  tenants,  and 
the  same,  together  with  all  interest  thereon,  shall  be  held 
for  the  exclusive  use  of  the  persons  so  named,  and  may 
be  paid  to  either  during  the  lifetime  of  aU  or  any  or  to  the 
survivor  or  survivors  after  the  death  of  one  or  more  of 
them,  and  such  payments  and  the  receipt  or  acquittance 
of  the  one  to  whom  such  payment  is  made  shall  be  valid 
and  sufficient  release  and  discharge  to  said  bank  for  all 
payments  made  on  account  of  such  deposit. 

Withdrawal  of  deposits  op  deceased  pebsons. — ^The 
surviving  husband  or  wife,  or  the  guardian  of  the  estate 
of  any  insane  or  incompetent  husband  or  wife  of  any 
deceased  person,  or,  if  no  husband  or  wife  is  living,  then 
the  children  or  the  guardian  of  the  estates  of  any  minor 
or  insane  or  incompetent  children  of  said  decedent,  or, 
if  no  children  are  living,  then  the  father  or  mother  or 
guardian  of  the  estate  of  any  insane  or  incompetent 
father  or  mother  of  such  decedetit,  and  if  neither  the 
father  or  mother  is  living,  then  the  brothers  and  sisters 
or  the  guardian  of  the  estates  of  any  minor  or  insane  or 
incompetent  brothers  and  sisters  of  such  decedent,  may, 
without  procuring  letters  of  administration,  collect  of 
any  bank  any  sum  which  said  deceased  may  have  left  on 
deposit,  in  such  bank  at  the  time  of  his  or  her  death; 
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provided,  such  deposit  shall  not  exceed  the  sum  of  one 
thousand  dollars. 

Affidavit. — ^Any  bank,  upon  receiving  an  affidavit  stat- 
ing that  said  depositor  is  dead,  and  that  affiant  is  the 
surviving  husband  or  wife  or  the  guardian  of  the  estate 
of  an  insane  or  incompetent  surviving  husband  or  wife, 
as  the  case  may  be,  of  said  decedent,  or  stating  that  said 
decedent  left  no  husband  or  wife,  and  that  affiant  is,  or 
affiants  are,  the  children,  or  the  guardians  of  the  estates 
of  the  minor,  insane,  or  incompetent  children,  as  the  case 
may  be,  of  said  decedent,  or  stating  that  said  decedent 
left  neither  husband,  wife,  nor  children,  and  that  affiant 
is  the  father  or  mother,  or  the  guardian  of  the  estate  of 
the  insane  or  incompetent  father  or  mother,  as  the  case 
may  be,  of  said  decedent,  or  stating  that  the  decedent  left 
neither  husband,  wife,  children,  father,  nor  mother,  and 
that  affiants  are  the  brothers  and  sisters  or  the  guard- 
ians of  the  estates  of  the  minor,  insane,  or  incompetent 
brothers  and  sisters,  as  the  case  may  be,  of  said  decedent, 
and  that  the  whole  amount  that  decedent  left  on  deposit 
in  any  or  all  banks  of  deposits  of  this  state,  does  not 
exceed  the  sum  of  one  thousand  dollars,  may  pay  to  said 
affiant  or  affiants,  any  deposit  of  said  decedent,  if  the 
same  does  not  exceed  the  sum  of  one  thousand  dollars, 
and  the  receipt  of  such  affiant  is  sufficient  acquittance 
therefor ;  provided,  however,  that  whenever  the  affidavit 
herein  mentioned  is  made  by  any  guardian  it  shall  be 
accompanied  by  a  certified  copy  of  the  letters  of  guard- 
ianship issued  to  such  guardian  attached  to  a  certificate 
of  the  clerk  of  the  court  having  appointed  such  guardian 
to  the  effect  that  the  said  letters  of  guardianship  have 
not  been  revoked.  Cal.  Stats.  1915,  ch.  612,  p.  1139, 
sec.  16  of  the  ^^Bank  Act,''  as  amended. 

§  377.^    Surviving  heirs  may  collect  money  deposited  in  bank. 

The  surviving  husband  or  wife,  or  the  guardian  of  the 

estate  of  any  insane  or  incompetent  husband  or  wife,  of 
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any  deceased  person,  or  if  no  husband  or  'wife  is  livings 
then  the  children,  or  the  guardian  of  the  estates  of  any 
minor  or  insane  or  incompetent  children  of  said  deceased, 
or,  if  no  children  are  living,  then  the  father  or  mother  or 
guardian  of  the  estate  of  any  insane  or  incompetent 
father  or  mother  of  such  decedent,  and  if  neither  the 
father  nor  mother  is  living,  then  the  brothers  and  sisters 
or  the  guardian  of  the  estates  of  any  minor  or  insane  or 
incompetent  brothers  and  sisters  of  such  decedent,  may, 
without  procuring  letters  of  administration,  collect  of 
any  bank  any  sum  which  said  deceased  may  have  left  on 
deposit  in  such  bank  at  the  time  of  his  or  her  death ;  pro- 
vided, such  deposits  shall  not  exceed  the  sum  of  one  thou- 
sand dollars. 

Authority  op  bank  to  pay. — ^Any  bank,  upon  receiving 
an  affidavit  stating  that  said  depositor  is  dead,  and  that 
affiant  is  the  surviving  husband  or  wife  or  the  guardian 
of  the  estate  of  an  insane  or  incompetent  surviving  hus- 
band or  wife,  as  the  case  may  be,  of  said  decedent,  or 
stating  that  decedent  left  no  husband  or  wife,  and  that 
affiant  is  the  child,  or  that  affiants  are  the  children,  or 
the  guardians  of  the  estates  of  the  minor,  insane  or  in- 
competent children,  as  the  case  may  be,  of  said  decedent, 
or  stating  that  decedent  left  neither  husband,  wife  nor 
children,  and  that  affiant  is  the  father  or  mother,  or  the 
guardian  of  the  estate  of  the  insane  or  incompetent  father 
or  mother,  as  the  case  may  be,  of  said  decedent,  or  stating 
that  the  decedent  left  neither  husband,  wife,  children, 
father  nor  mother,  and  that  affiants  are  the  brothers  and 
sisters,  or  the  guardians  of  the  estates  of  the  minor,  in- 
sane or  incompetent  brothers  and  sisters,  as  the  case 
may  be,  of  said  decedent,  and  that  the  whole  amount  that 
said  decedent  left  on  deposit  in  any  and  all  banks  of  de- 
posit in  this  state,  does  not  exceed  the  sum  of  one  thou- 
sand dollars,  may  pay  to  said  affiant  or  affiants  any 
deposit  of  said  decedent,  if  the  same  does  not  exceed  the 
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sum  of  one  thousand  dollars^  and  the  receipt  of  such 
affiant  or  affiants,  is  sufficient  acquittance  therefor. — 
Kerr's  Cyc.  Code  Civ.  Proc,  §  1454. 

§377.2  Collection  of  balances  due  estates  of  deceased  annui- 
tants from  teachers'  retirement  salary  fund. 
The  surviving  husband  or  wife,  or  the  guardian  of  the 
estate  of  any  insane  or  incompetent  husband  or  wife,  of 
any  deceased  person  who  had  been  the  recipient  of  an 
annuity  from  the  public  school  teachers*  retirement  sal- 
ary fund,  or  if  no  husband  or  wife  is  living,  then  the 
children  or  the  guardian  of  the  estates  of  any  minor  or 
insane  or  incompetent  children  of  said  deceased,  or,  if 
no  children  are  living,  then  the  father  or  mother  or  the 
guardian  of  the  estate  of  any  insane  or  incompetent 
father  or  mother  of  such  decedent,  and  if  neither  the 
father  nor  mother  is  living,  then  the  brothers  and  sisters 
or  the  guardian  of  the  estates  of  any  minor  or  insane  or 
incompetent  brothers  and  sisters  of  such  decedent,  may, 
without  procuring  letters  of  adiministration,  collect  from 
.  the  public  school  teachers  *  retirement  salary  fund,  in  the 
state  treasury,  any  balance  of  retirement  salary  accrued 
to  the  credit  of  said  deceased  annuitant  remaining  un- 
paid at  the  time  of  death. 

Payment  of  claim  on  bbcbipt  of  affidavit, — The  public 
school  teachers*  retirement  salary  fund  board,  upon  re- 
ceiving an  affidavit  stating  that  said  annuitant  is  dead, 
and  that  affiant  is  the  surviving  husband  or  wife  or  the 
guardian  of  the  estate  of  an  insane  or  incompetent  hus- 
band or  wife,  as  the  case  may  be,  of  said  decedent,  or 
stating  that  decedent  left  no  husband  or  wife,  and  that 
affiant  is  the  child,  or  that  affiants  are  the  children,  or 
the  guardians  of  the  estates  of  the  minor,  insane  or  in- 
competent children,  as  the  case  may  be,  or  of  said  de- 
cedent, or  stating  that  decedent  left  neither  husband,  wife 
nor  children,  and  that  affiant  is  the  father  or  mother,  or 
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the  guardian  of  the  estate  of  the  insane  or  incompetent 
father  or  mother,  as  the  case  may  be,  of  said  decedent, 
or  stating  that  the  decedent  left  neither  husband,  wife, 
children,  father  nor  mother,  and  that  the  affiants  are  the 
brothers  and  sisters,  or  the  guardians  of  the  estates  of 
the  minor,  insane  or  incompetent  brothers  and  sisters,  as 
the  case  may  be,  of  said  decedent,  shall,  at  the  next  quar- 
terly meeting  of  said  board,  when  claims  for  retirement 
salaries  are  certified,  include,  and  certify  a  claim  in  favor 
of  said  affiant  or  affiants  for  the  balance  due  said  de- 
cedent, and  the  controller  shall  draw  his  warrant  in  favor 
of  the  affiant  or  affiants  in  the  same  manner  as  warrants 
are  drawn  for  the  payment  of  retirement  salaries,  and 
the  indorsement  of  such  affiant  or  affiants  upon  such  war- 
rant is  sufficient  acquittance  therefor. — Kerr  ^ a  Cj/c.  Code 
Civ.  Proc,  %  1455, 

V 

§  878.    Form.  Affidavit  to  collect  bank  depoiit  of  deceased  de- 
positor. 

State  of . 


County  of 


.} 


-,^  being  duly  sworn,  deposes  and  says :  That 


was  a  depositor  in  the •  bank*;  that  said is  now 

dead ;  that  she  died  at ,*  on  or  about  the day  of 

,  19 — ;  that  affiant  is  the  surviving  husband ;'  and  that 

the  whole  amount  that  said  decedent  left  on  deposit  in 
any  and  all  banks  of  deposit  in  this  state  does  not  exceed 
the  sum  of  five  hundred  dollars  ($500), 

Affiant  therefore  asks  that  all  moneys  on  deposit  to  the 

credit  of  said  decedent  in  said  bank  may  be  paid  to ,• 

according  to  the  statute. 

Subscribed  and  sworn  to  before  me  this day  of 

,  19 — .  ,  Notary  Public,  etc^ 


Explanatory  notes. — i  Give  name  or  names  of  affiants.  2  Give  name 
of  deceased  depositor.  8  Give  name  of  bank.  4  Give  name  of  place  of 
death.  &  Or,  is  the  surviving  wife,  of  the  deceased  depositor;  or,  that 
said  deceased  depositor  left  no  surviving  husband  or  wife,  and  that 
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affiant  Is,  or  affiants  are,  the  only  sunrlylng  child  or  children  of  said 
deceased  depositor,  e  Affiant;  or  as  the  case  may  be.  t  Or  other  officer 
taking  the  oath.  See  Gal.  Stats.  1896,  p.  32;  Henning's  Qeneral  Laws, 
p.  440. 


EFFECTS    OF    DECEDENTS.     INVENTORY,    APPRAISEMENT.    AND 

POSSESSION  OF  ESTATE. 


1.  Effects  of  decedents. 

(1)  Administration  in  general. 

(2)  Interference  with   estate. 

Irregular  accounts. 
(8)  What  are  assets.  In  generaL 

(4)  Same.    Proceeds  of  life  in- 

surance policies. 

(5)  Same.     Claim  for  damages. 

(6)  Same.     NotwithstandinaT 

what. 

(7)  Estoppel  to  deny. 

(8)  What   are   not   assets.     In 

general. 

(9)  Same.    Pension  moneys. 

(10)  Same.      Homestead    before 
'     final  proof. 

(11)  Same.     Property  held   in 

trust. 

(12)  Same.    Land  not  paid  for. 

(13)  Discovery  of  assets. 

(14)  Collection  of  assets. 

(16)  Recovery  of  property  fraud- 
ulently conveyed. 

(16)  C!ollection  of  assets  by  dom- 

iciliary, ancillary,  or  for- 
eign executor. 

(17)  Custody   and    control   of 

assets. 


(18)  Widow  takes  as  trustee 

when. 

(19)  Realty.    Personalty.     Equi- 

table conversion. 

(20)  Remainder    in    fee    after 

homestead. 
2.  Inventory  and  appraisement. 

(1)  In  generaL 

(2)  Affidavit 

(3)  Return. 

(4)  Must  include  what. 

(5)  Second    or    further    Inven- 

tory. 

(6)  As  evidence  of  value. 

(7)  Appraisement 

(8)  No  estoppel  from  filing  in- 

ventory. 

(9)  Correction    of    inventory, 

how  made. 
(10)  Same.     Striking  homestead 
therefrom. 
S.  Possession  of  estate. 

(1)  Right  to.  and  nature  of. 

(2)  Statute  of  limitations.  Loss 

of  right. 

(3)  Domiciliary  executors. 

(4)  Recovery  of  possession. 
4.  Appeal. 

(1)  In  generaL 


1.  Effects  of  decedentSii 

(1)  Admlnlstratron  In  general.— "The  rights  of  creditors  to  the  assets 
of  a  deceased  person's  estate  Is  the  principal  reason  for  requiring  offi- 
cial administration,  and  courts  therefore  sanction  the  disposition  of  the 
property  of  a  decedent  without  the  appointment  of  an  administrator, 
where  It  Is  certain  that  no  debts  are  owing." — Murphy  y.  Murphy,  42 
Wash.  142,  84  Pac.  646,  648,  quoting  Woerner's  Law  of  Administration, 
sec.  201.  In  Kansas,  no  administration  of  the  personal  estate  of  an 
Intestate  Is  necessary,  when  there  are  no  creditors.  The  heirs,  In  such 
case,  may  divide  the  assets  of  the  estate  among  themselves.  In  kind 
or  otherwise,  by  mutual  agreement.  When  so  divided,  each  will  be- 
come the  owner  la  severalty  of  the  portion  so  received. — ^Brown  y. 
Baxter,  77  Kan.  97,  94  Pac.  165,  574;  but  administration  seems  to  be 
necessary  to  establish  the  existence  of  creditors  or  heirs;  and  what- 
ever may  be  the  law  In  other  jurisdictions,  there  is  nothing  in  the 
probate  law  of  California  which  would,  either  expressly  or  by  Impll- 
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cation,  exempt  the  property  of  a  decedent  from  the  reQvlrement  of 
administration.  The  whole  subject-matter  of  dealing  with  the  aaeets 
of  deceased  persons  is,  however,  one  of  statutory  regulation,  and  the 
policy  and  intent  of  the  statute  very  clearly  contemplates  that  prop- 
erty of  a  decedent,  left  undisposed  of  at  death,  except  in  the  instance 
of  the  homestead  acquired  under  certain  circumstances  as  provided  by 
the  statute,  shall,  for  the  purposes  of  ascertaining  and  protecting  the 
rights  of  creditors  and  heirs,  and  properly  transmitting  the  title  of 
record,  be  subjected  to  the  process  of  administration  in  the  probate 
court  Indeed,  there  is  no  other  method  provided  by  the  statute 
whereby  the  existence  of  creditors  or  heirs  of  decedents  may  be  con- 
clusively established,  and  such  administration  may  be  initiated  and 
had  at  the  instance  of  any  person  entitled  under  the  law  to  administer 
upon  the  estate.— Estate  of  Strong,  119  Cal.  663,  665,  61  Pac.  1078. 
And  the  provisions  of  the  probate  law  all  look  to  a  speedy  close  of 
administration.  Thus  the  executor  or  administrator  must  collect  all 
debts  due  to  the  estate;  the  debts  of  the  decedent,  if  there  are  funds 
for  the  purpose,  are  to  be  paid  within  a  comparatively  brief  time  after 
the  administration  of  the  estate  begins;  and,  as  soon  as  the  estate  is 
in  proper  condition  to  be  closed,  the  administrator  must  render  a  final 
account  and  pray  final  settlement.  The  object  of  probate  proceedings 
is  to  administer,  settle,  and  distribute  the  estates  of  deceased  persons, 
and  the  whole  statutory  system  provided  therefor  contemplates  that 
this  object  shall  be  accomplished  with  reasonable  dispatch. — Maddock 
V.  Russell,  109  Gal.  417,  423,  42  Pac.  139.  But  the  probate  laws  of 
California  have  no  application  to  the  estates  of  persons  who  died 
before  their  passage,  because,  under  the  Mexican  law  previously  en- 
forced, the  heir  succeeded  immediately  to  the  estate,  and  became 
personally  answerable  for  the  debts  of  the  decedent. — Coppinger  v. 
Rice,  33  Cal.  408;  Ryder  v.  Cohn,  37  Cal.  69,  90;  McNeil  v.  First  Con- 
gregational Society,  66  Cal.  105,  4  Pac.  1096.  Administration  on  the 
estate  of  a  living  person  is  void. — F^y  v.  Costa,  2  Gal.  App.  240,  244, 
83  Pac.  275.  It  was  decided  in  Scott  v.  McNeal,  5  Wash.  309,  34  Am. 
St  Rep.  863,  31  Pac.  873,  874,  as  against  a  living  person,  that  he  was 
dead,  and  that  the  probate  court  had  power  to  dispose  of  his  estate; 
but  this  case  was  reversed  on  writ  of  error. — See  Scott  v.  McNeal,  154 
U.  S.  34,  38  L.  Ed.  896,  14  Sup.  Ct.  1108.  Administration  may  lawfully 
be  had  on  the  estate  of  a  dead  person,  but  not  upon  that  of  one  living. 
Until  death  occurs,  there  is  "no  subject-matter"  over  which  it  is  pos- 
sible to  exercise  jurisdiction.  It  is  true  that  the  court  of  probate, 
before  issuing  letters  of  administration,  must  determine  affirmatively 
the  question  of  death;  but,  notwithstanding  such  determination,  the 
fact  that  the  supposed  intestate  is  alive  may  still  be  shown,  and  when 
shown,  it  establishes  the  nullity  of  the  entire  proceedings. — Stevenson 
V.  Superior  Court,  62  Cal.  60,  61.  Where  it  is  made  to  appear  to  the 
satisfaction  of  the  court  that  the  sole  assets  of  an  estate  consist  oi 
an  equitable  claim  or  demand,  letters  of  administration  may  issue,  on 
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application,  In  adyance  of  a  suit  In  equity  to  test  the  claim. — ^Estate  of 
Daughaday,  168  Cal.  63,  141  Pac.  929. 

REFERENCES. 

Probate  of  will  or  letters  of  administration,  when  void  for  want  of 
jurisdiction. — See  note  33  Am.  Dec.  239-243.  Power  to  administer  a 
living  person's  estate. — See  note  §  216,  headline  14,  subd.  10,  ante. 
What  assets  will  g^ve  jurisdiction  to  appoint  administrator. — See  note 
24  L.  R.  A.  684-689. 

(2)  Interference  with  estate.  Irregular  accounts. — Where  a  person 
or  corporation,  before  the  granting  of  letters  of  administration,  sells 
or  alienates  any  of  the  property  of  the  decedent  which  is  covered  by 
a  chattel  mortgage,  he  or  it  is  chargeable  therewith,  and  liable  to  an 
action  by  the  administrator  of  the  estate  for  double  the  value  of  the 
property  so  sold  or  alienated. — Ldtz  v.  Eixchange  Bank,  15  Okla.  564,  83 
Pac.  790.  The  public  officers  of  a  county  have  no  right  to  dispose 
of  the  money  of  a  deceased  person,  except  in  the  manner  authorized 
by  the  statute.  If  all  the  essential  requirements  of  the  statute  are  not 
followed,  the  rights  of  the  legal  representative  of  such  money  will 
remain  unafFected.  Thus  where  the  coroner  is  required  by  the  statute 
to  deliver  the  money  or  effects  found  on  the  body  of  a  deceased  person 
to  the  county  treasurer,  the  treasurer  has  no  authority  to  pay  over  a 
sum  so  delivered  to  him  to  the  administrator  without  an  order  of  the 
county  court,  where  the  statute  makes  such  order  a  prerequisite  to 
such  payment. — Chow  v.  Brockway,  21  Or.  440,  sub  nom.;  Oh  Chow  v. 
Brockway,  28  Pac.  384,  387.  The  law  does  not  contemplate  that  the 
claims  of  an  administrator  for  reimbursement  for  moneys  expended 
before  his  appointment  can  be  established  by  his  uncontradicted  evi- 
dence.—^Estate  of  Heeney,  3  Cal.  App.  548,  86  Pac.  842,  844.  If  the 
debtor  of  an  estate  makes  an  unauthorized  payment  to  the  adminis- 
trator thereof,  such  payment  does  not  discharge  the  debtor  from  his 
liability  to  the  estate.  The  money  so  paid  by  him  is  his  own,  and  not 
that  of  the  estate,  and  the  debtor,  but  not  the  estate,  can  recover  the 
same  of  the  administrator. — ^McCoy  v.  Ayres,  2  Wash.  Ter.  307,  5  Pac. 
843,  844.  Executor  held  not  to  succeed  to  powers  or  duties  of  dece- 
dent as  administratrix. — Sanford  v.  Bergin,  166  Cal.  43,  103  Pac.  333. 

(3)  What  are  assets.  In  general. — The  certainty  that  a  right  of 
property  is  vested  in  a  definitely  ascertained  person,  not  the  value 
of  that  right  nor  the  time  when  it  may  be  enjoyed,  determines  the 
question  whether  that  right  is  an  asset  of  which  a  court  may  make 
Judicial  disposition.— Markham  v.  Waterman  (Kan.)  181  Pac.  621,  623. 
The  term  ''assets,"  as  applied  to  the  estates  of  decedents,  means 
property,  real  or  personal,  tangible  or  intangible,  legal  or  equitable, 
which  can  be  made  available  for  or  may  be  appropriated  to  the  pay- 
ment of  debts.— Barnard  v.  Bilby  (Okla.),  171  Pac.  444,  446.  The  right 
to  an  annuity  payable  out  of  the  Income  of  a  trust  fund,  is  personal 
property,  and  is  distributable,  upon  the  death  of  the  annuitant  intestate 


768  PROBATE  LAW  AND  PRAOTICB. 

according  to  the  laws  of  the  country  where  the  decedent  had  his  domi- 
cile at  the  time  of  his  death. — Hawaiian  Trust  Co.  y.  McMullan,  23  Haw. 
685p  693.  A  probate  clerk  who,  upon  the  formation  of  a  new  county, 
makes  transcripts  from  the  records  of  an  old  county,  Is  entitled  to  the 
folio  rate  upon  printed  as  well  as  written  folios,  where,  although  using 
printed  forms  he  must  compare  and  often  correct  and  Interline  them. — 
Summers  v.  Commissioners,  15  N.  M.  376,  380,  110  Pac.  609.  Where 
the  sons  of  a  testator  have  a  present  right  or  Interest  In  property 
bequeathed,  although  their  enjoyment  thereof  Is  postponed  until  their 
mother's  death,  such  right  or  Interest  of  each  son,  not  being  exempt 
property,  will  pass  to  a  trustee  in  bankruptcy  as  part  of  a  bankrupt 
son's  estate. — Markham  v.  Waterman  (Kan.),  181  Pac.  621,  623.  If  two 
men  own  all  of  the  stock  of  a  mining  corporation,  except  one  share 
issued  to  a  third  person  to  qualify  him  as  a  director,  and  one  of  them 
bequeaths  his  stock  In  trust  for  certain  parties,  after  which  the  com- 
pany's property  is  sold  and  the  proceeds  divided  between  the  two 
main  owners  of  stock,  the  property  received  by  each  is  his  own,  and 
if  the  one  who  made  a  will  dies  such  property  so  received  by  him 
is  a  part  of  his  estate,  to  be  distributed  In  accordance  with  the  pro- 
visions of  the  will.— In  re  Wilson's  Estate,  86  Or.  604,  167  Pac  580; 
Mackin  v.  Noad,  86  Or.  221,  167  Pac.  585.  A  debt  due  from  an  executor 
or  administrator  to  a  decedent  is  an  asset  in  his  hands,  applicable  to 
the  payment  of  debts.— United  States  v.  Egglestone,  4  Saw.  199,  Fed. 
Cas.  No.  15,027.  When  he  has  been  charged,  upon  the  settlement  of 
his  accounts,  with  a  personal  debt  he  owed  the  deceased,  whether  by 
virtue  of  a  statute,  as  in  Oregon,  or  without  a  statute,  as  In  some  other 
jurisdictions,  the  sureties  on  his  bond  are  bound  for  the  payment 
thereof,  and  Insolvency  or  Inability  to  pay  Is  no  defense. — ^United 
Brethren  First  Church,  etc.,  v.  Akin,  45  Or.  247,  2  Ann.  Cas.  353,  66 
L.  R.  A.  654,  77  Pac.  748.  The  debt  of  an  administrator  to  the  estate 
represented  by  him  is  to  be  reckoned  as  so  much  money  on  hand,  for 
which  his  sureties  are  answerable. — In  re  Marks'  Estate,  81  Or.  632, 
639, 160  Pac.  540, 542.  A  judgment  is  an  asset  of  the  estate  for  the  pur- 
pose of  administration. — ^Low  v.  Horner,  10  Haw.  531,  535.  The  rents 
and  profits  of  real  property  belonging  to  a  decedent  are  assets  of 
his  estate.— Washington  v.  Black,  83  Cal.  290,  295,  23  Pac.  300;  Head 
V.  Sutton,  31  Kan.  616,  3  Pac.  280,  282;  and  the  rents  of  mortgaged 
property  are  general  assets  of  the  estate,  on  which  the  mortgage  Is  not 
a  lien,  and  In  which  it  is  entitled  to  no  preference  under  the  statute 
giving  a  preference  to  mortgage  debts.  Such  statute  limits  the  prefer- 
ence to  the  proceeds  arising  from  the  property  mortgaged,  either  upon 
a  foreclosure  sale  or  a  sale  by  the  administrator. — ^Estate  of  McDougald, 
146  Cal.  196,  202,  79  Pac.  875.  In  a  general  sense,  every  part  of  the 
estate  which  comes  under  the  law  to  an  executor  or  administrator  is 
an  asset.— Washington  v.  Black,  83  Cal.  290,  295,  23  Pac.  300.  The 
general  rule  of  law  is  well  settled,  that,  for  the  purpose  of  founding 
administration,  all  simple  contract  debts  are  assets  at  the  domicile  of 
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the  debtor,  and  that  the  locality  of  such  a  debt  for  this  purpoee  Is 
not  afFected  by  a  bill  of  exchange  or  promlaaory  note  having  been 
given  for  It,  because  the  bill  or  note  does  not  alter  the  nature  of  the 
debt,  but  Is  merely  evidence  of  It,  and  therefore  the  debt  Is  assets- 
where  the  debtor  lives,  without  regard  to  the  place  where  the  Instru- 
ment is  found  or  payable. — ^Moore  v.  Jordan,  36  Kan.  271,  69  Am.  Rep. 
560,  13  Pac.  337,  339;  citing  Wyman  v.  United  States  (Halstead),  109 
XT.  S.  564,  654,  27  L.  Ed.  1068,  3  Sup.  Ct.  Rep.  417;  and  other  authorities. 
If  an  appeal  bond  has  been  given  in  an  action  to  recover  property 
alleged  to  belong  to  an  estate,  and  the  heirs  sue  on  such  bond,  and 
recover  judgment,  such  judgment  should  be  paid  to  the  administrator  as 
an  asset  of  the  estate,  though  the  administrator  refused  to  bring  an 
action  to  recover  the  property  of  the  estate. — Bern  v.  Shoemaker,  10 
S.  D.  453,  74  N.  W.  239,  240,  241.  A  retail  liquor  license  is  property 
which  passes  to  personal  representatives  on  the  death  of  the  holder 
as  against  third  persons  unlawfully  converting  the  same  to  their  own 
use.-— Jaffe  v.  Pacific  Brewing  &  Malting  Co.,  69  Wash.  308,  124  Pac. 
1122.  It  is  duty  of  an  administrator  to  maintain  the  right  of  the  estate 
to  trust  property,  until  it  has  been  judicially  determined  that  It  does 
not  belong  to  estate,  and  to  account  for  it  to  his  successor. — EUzalde 
V.  Murphy,  11  Cal.  App.  32  103  Pac.  904.  Upon  the  death  of  the  mor^ 
gagee,  the  mortgage  with  the  indebtedness  secured,  like  other  choees 
in  action,  becomes  a  personal  asset  in  the  hands  of  his  administrator. — 
Fehringer  v.  Martin,  22  Colo.  App.  634,  126  Pac.  1131.  1133.  A  dece- 
dent's widow  who,  in  order  to  pay  an  estate  debt,  has  given  the  creditor 
her  individual  note  secured  by  a  chattel  mortgage,  is  not,  after  sub- 
sequently being  made  administratrix,  estopped  to  testify  that  the 
mortgaged  chattels  belonged  to  the  estate,  and  not  to  herself. — B^rst 
State  Bank  v.  Braden,  39  S.  D.  63,  55,  162  N.  W.  929.  If  a  clerk  of 
oourt  is  made  the  depository  of  money  by  a  person  mistakenly  thinking 
it  due  the  estate  of  a  decedent  and  in  expectation  of  proceedings  in  the 
court  looking  to  the  settlement  of  the  estate,  such  person  has  control 
of  the  money;  it  does  not  belong  to  such  estate. — State  v.  Langan,  36 
Nev.  677,  686,  142  Pac.  631. 

REFERENCES. 

The  subject  of  debts  owing  by  executors  or  administrators  to  the 
estate  is  discussed  in  a  note  to  132  Am.  81.  Rep.  230.  Effect  of  appoint- 
ment of  debtor  as  executor  or  administrator  to  discharge  debt,  or 
change  personal  representative  and  his  sureties. — See  note  26  L.  R.  A. 
(N.  S.)  411. 

(4)  Proceeds  of  life  Insurance  policies. — ^At  common  law,  the  execu- 
tor or  administrator  was  the  legal  beneficiary  in  all  policies  of  insur- 
ance payable  to  the  insured.  The  policy  descended  to  him.  Our  sys- 
tem differs,  in  that  personalty  descends  to  the  heirs,  with  a  special 
'interest  in  the  administrator.  But,  so  far  as  affects  this  question,  the 
difference  Is  purely  ideal.  In  either  case,  the  personal  representative 
Probate  Law — 49 


770  PROBATE  LAW   AND  PRACTICE. 

must  collect  and  administer  upon  it  Although  set  apart  under  the 
statute,  the  money  is  administered  upon,  and  until  so  set  apart,  is  a 
part  of  the  estate.  The  order  setting  It  apart  is  a  species  of  distribu- 
tion.— Estate  of  Miller,  121  Cal.  353,  354,  53  Pac.  906;  see  Tore  v. 
Booth,  110  Cal.  238,  52  Am.  St.  Rep,  81,  42  Pac.  808;  see  subd.  5, 
infra,  showing  what  are  not  assets.  If  a  policy  of  life  Insurance  is 
payable  to  and  collected  by  the  estate  of  a  deceased  person,  the  estate 
is  the  beneficiary,  and  the  money  is  exempt  from  execution.  It  is  there- 
fore an  asset  of  the  deceased  exempt  from  execution,  and  is  properly 
set  apart  to  the  widow  as  being  so  exempt — Holmes  y.  Marshall,  145 
Cal.  777,  780,  104  Am.  8t  Rep.  86,  79  Pac.  534,  2  Ann.  Cas.  88,  69 
L,  R.  A.  67.  The  proceeds  of  life  insurance  policies  payable  to  the  legal 
representatives  of  the  insured  are  subject  to  testamentary  disposition; 
the  words  "legal  representatives"  mean  ordinarily  "executors  or  ad- 
ministititors.'* — German-American  State  Bank  v.  Godman,  83  Wash.  231, 
145  Pac.  221.  The  sum  payable  on  a  life  insurance  policy  after  the 
death  of  the  insured  is  not  his  property,  within  the  meaning  of  the 
constitutional  provision  fixitig  a  rule  for  the  Interpretation  of  insurance 
policies  in  which  the  term  *'heirs,"  "representatives,"  or  "estate**  is 
used  to  designate  the  beneficiary. — Farmers  State  Bank  v.  Smith,  36 
N.  D.  225,  230,  162  N.  W.  302.  The  proceeds  of  an  insurance  policy 
are,  however,  no  part  of  the  assets  of  the  estate,  where  the  proceeds 
of  such  policy  are  payable  to  the  widow  and  children;  and  the  execu- 
tors have  no  right  to  collect  such  proceeds. — Heydenfeldt  v.  Jacobs, 
107,  Cal.  373,  377,  40  Pac.  492;  and  see  Swift  v.  San  Francisco  Stock, 
etc.,  Board,  67  Cal.  567,  8  Pac.  94,  102.  A  benefit  certificate  in  a  mutual 
benefit  society  is  not  an  asset  of  the  deceased  member's  estate. — 
Burke  v.  Modern  Woodmen,  2  Cal.  App.  611,  84  Pac.  275,  276.  The  pro- 
ceeds of  an  insurance  policy  payable  to  the  "legal  heirs"  of  an  intestate, 
collected  by  an  administrator,  are  not  assets  of  the  estate.  The  money 
does  not  belong  to  the  creditors.  It  belongs  to  the  heirs,  and  the  ad- 
ministrator should  pay  it  to  them. — Estate  of  Scrimgeour,  17  Haw.  122» 
125. 

REFERENCES. 

Who  are  "legal  representatives"  within  the  meaning  of  life  insurance 
policies.—See  note  30  L.  R.  A.  609,  32  L,  R.  A.  (N.  S.)  247. 

(5)  Same.  Claim  for  damages. — A  claim  for  damages  by  one  who  has 
sustained  personal  injuries  from  the  negligence  or  wrongful  act  of 
another,  is  an  asset  of  the  estate.  Justifying  an  appointment  of  an 
executor  or  administrator. — Missouri  Pac.  Ry.  Co.  v.  Bennett's  Estate, 
5  Kan.  App.  231,  47  Pac.  183.  The  fund  recovered  by  the  personal 
representative  of  a  deceased  person,  for  negligence  causing  the  latter's 
death,  is  the  property  of  the  estate. — Olston  v.  Oregon,  etc.,  Ry.  Co., 
52  Or.  343,  20  L.  R.  A.  (N.  S.)  915,  96  Pac.  1095,  1097,  97  Pac.  538; 
see  In  re  Lowham's  Estate,  30  Utah  436,  85  Pac  445,  446;  Southern 
Pac.  Co.  V.  Wilson,  10  Ariz.  162,  85  Pac.  401,  403.  A  right  of  acUon 
to  recover  damages  for  being  put  off  a  train  is  property  for  which 
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letters  of  administration  may  be  granted  in  the  county  In  which  an 
action  for  the  recovery  of  such  damages  brought  by  him  was  pending 
at  decedent's  death  even  though  he  Is  a  non-resident  and  leaves  no 
other  property  in  the  state. — Forrester  v.  Southern  Pacific  Co.,  36  Nev. 
247,  48  L.  R.  A.  (N.  S.)  1,  134  Pac.  753,  757,  136  Pac.  705.  The  em- 
ployers' liability  act  of  Oregon,  of  1910,  Laws  of  1911,  page  16,  is  a 
survival  statute  and  an  action  can  be  brought  under  section  4  of 
that  act  In  case  of  loss  of  life,  without  the  necessity .  and  expense 
of  the  appointment  of  an  administrator;  and,  unlike  the  provision 
in  section  380,  L.  O.  L.,  the  amount  of  recovery  is  unlimited;  the 
proceeds  of  judgment  also  take  a  different  direction;  they  do  not 
go  to  the  estate  of  the  decedent,  but  direct  to  the  beneficiary. — 
McClaugherty  v.  Rogue  River  Electric  Co.,  73  Or.  135,  136,  140  Pac.  64, 
144  Pac.  569.  In  an  action  for  injuries  resulting  in  death,  whether 
brought  under  section  380  of  Lord's  Oregon  Laws,  or  under  the 
employers'  liability  act  of  1910,  Laws  of  1911,  page  16,  the  measure  of 
damages  is  the  same. — McClaugherty  v.  Rogue  River  Electric  Co.,  73 
Or.  135,  136,  140  Pac.  64,  144  Pac.  569.  The  damages  recoverable  in  an 
action  for  injuries  to  a  person  received  through  the  wrongful  act  of 
another  are,  when  such  action  is  revived,  after  the  death  of  the  plain- 
tiff, only  such  as  were  sustained  by  the  injured  person  in  his  life- 
time, such  as  accrued  between  the  injury  and  his  death,  and  when 
recovered  are  assets  of  his  estate,  and  are  not  for  the  benefit  of  the 
widow  and  next  of  kin,  except  as  they  may  take  as  heirs  upon  the 
final  distribution  of  the  estate.— St  Louis  &  S.  F.  R.  Co.  v.  Goode, 
42  Okla.  784,  L.  R.  A.  1915E,  1141,  142  Pac.  1185.  The  damages  recov- 
ered in  the  new  cause  of  action  for  personal  injuries,  created  by  the 
statute  of  Oklahoma  and  prosecuted  for  the  exclusive  benefit  of  the 
beneficiaries  named  in  such  statute,  do  not  become  assets  of  the  dece- 
dent's estate;  nor  will  a  recovery  for  the  benefit  of  the  widow  and 
next  of  kin  bar  a  recovery  for  the  benefit  of  the  estate  of  the  decedent, 
on  account  of  the  suffering  and  loss  the  decedent  sustained  through 
the  injuries  wrongfully  infiicted  on  him,  where  death  was  not  instan- 
taneous.—St  Louis  ft  S.  F.  R.  Co.  V.  Goode,  42  Okla.  784,  L.  R.  A.  1915Ep 
1141,  142  Pac.  1185. 

REFERENCES. 

Right  of  action  for  the  negligent  killing  of  a  person  is  an  asset  of 
his  estate. — See  note  1  L.  R.  A.  (N.  S.)  885.  What  assets  pass  to  the 
administrator  de  bonis  non. — See  note  40  L.  R.  A.  71-74;  see  subd.  8, 
post. 

(6)  Same.  Notwithstanding  what — Where  two  creditors  of  dece- 
dent's estate,  after  the  death  of  an  intestate,  enter  into  an  oral  con- 
tract whereby  one  of  them  agrees  to  pay  all  the  debts  and  expenses 
of  administration  in  consideration  that  the  other  creditor  will  acknowl- 
edge payment  of  a  judgment  against  said  estate,  and  of  the  heirs 
of  the  estate  conveying  a  certain  tract  of  land  to  such  judgment  cred- 
itor, and  also  conveying  other  lands  to  the  creditor,  who  further  agrees 
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to  pay  the  other  debts  and  expenses  of  administration  after  all  of 
such  conyeyances  have  been  made  In  accordance  with  said  contract, 
such  contract,  after  it  has  been  ratified  by  the  heirs  making  the  con- 
veyances as  required  by  it,  becomes  an  asset  of  the  estate,  it  being 
made  for  the  benefit  thereof. — Stewart  v.  Rogers,  71  Kan.  63,  80  Pac. 
58.  Where  a  husband  takes  notes,  securities,  or  real  estate  in  the 
name  of  his  wife,  that  fact,  alone  and  unexplained,  raises  the  pre- 
sumption that  he  intended  the  same  as  a  gift  to  or  provision  for  her, 
but  such  presumption  may  be  overcome  by  evidence  which  shows  a 
motive  or  design  on  the  part  of  the  husband  inconsistent  with  such 
presumed  intent,  and  that  such  property  was  so  placed  in  his  wife's 
name  for  purposes  of  convenience  and  advantage  to  himself;  and,  in 
an  action  to  have  property  standing  in  the  wife's  name  declared  to 
be  the  property  of  her  deceased  husband,  and  to  be  disposed  of  as 
such,  where  the  court  concludes,  upon  the  evidence,  that  the  money, 
notes,  and  securities  described  in  the  plaintiff's  complaint  were  placed 
in  the  wife's  name  by  the  husband  for  purposes  of  advantage  and  con- 
venience to  himself,  and  not  with  the  Intention  or  for  the  purpose  of 
making  a  gift  to  her  or  settlement  upon  her,  the  same  belong  to  and 
should  be  distributed  as  a  part  of  the  estate  of  the  deceased  husband. 
— Bem  V.  Bem,  4  S.  D.  138,  56  N.  W.  1102.  Where  there  is  an  attempt 
to  make  a  disposition  of  property  to  take  effect  after  death,  which 
can  only  be  done  by  a  properly  executed  will,  and  there  is  nothing 
in  the  instrument  to  show  any  present  vested  interest  or  estate  in  the 
property  in  controversy,  such  property,  after  death,  becomes  an  asset 
of  the  decedent's  estate,  and  may  be  recovered  by  his  administrator. 
— Demartini  v.  Allegretti,  146  Cal.  214,  218,  79  Pac.  871;  it  is  only 
those  things  in  which  the  decedent  had  a  beneficial  interest  at  his  death 
which  are  assets,  not  those  which  he  holds  in  trust,  or  as  a  bailee  or 
factor  of  another.  Property  held  in  trust  by  the  intestate  remains  that 
of  the  cestui  que  trust. — ^In  re  Belt's  Estate,  29  Wash.  535,  92  Am.  St. 
Rep.  916,  70  Pac.  74,  76. 

(7)  Estoppel  to  deny. — ^An  executor  or  administrator  is  estopped  to 
deny  that  rents  collected  and  received  by  him  are  assets  of  the  estate. 
— Kothman  v.  Markson,  34  Kan.  642,  9  Pac.  218,  223;  but  where  an 
administratrix  recovers  Judgment  in  an  action  commenced  by  her  in- 
testate as  a  trustee,  she  is  not  estopped,  as  against  the  creditor  of  the 
estate,  from  setting  up  that  the  funds  recovered  are  not  the  property 
of  the  estate.  A  trust  fund,  not  being  an  asset  of  the  estate,  is  a  fund 
in  which  the  creditor  of  the  estate  is  not  inures  ted. — In  re  Belt's  Estate, 
29  Wash.  536,  92  Am.  St  Rep.  916,  70  Pac.  74,  77. 

(8)  What  are  not  aeseta.  In  general. — ^A  gift  made  to  the  widow  of 
a  decedent  personally,  by  his  former  employers,  is  not  an  asset  of  the 
estate,  whether  she  knew  it  was  a  gift  to  her  or  not — Estate  of  Stevens, 
83  Cal.  822,  324,  17  Am.  St  Rep.  252,  23  Pac.  879.  Property  which 
was  disposed  of  in  decedent's  lifetime  by  a  valid  gift  causa  mortis 
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l8  not  an  asBet  of  the  estate,  and  in  such  a  case  there  Is  no  legal 
objection  to  a  delivery  to  an  agent  or  trustee  for  the  donor,  although 
the  donee  does  not,  at  the  time,  declare  his  acceptance  thereof.  It  is 
sufficient  if  he  avails  himself  of  the  provision  when  it  becomes  known 
to  him,  even  subsequently  to  the  decease  of  the  donor. — DenafC  v. 
Helms,  42  Or.  161,  70  Pac.  390,  392.  So  where  land  of  the  estate 
has  been  sold  at  private  sale,  and  not  at  public  sale,  as  directed  in 
the  order  of  sale,  the  purchaser's  deposit  of  purchase  money  with  the 
executor  is  not  received  by  the  executor  in  his  representative  capacity, 
and  is  not  an  asset  of  the  estate;  for,  the  sale  being  void  on  the  face 
of  the  record,  the  executor  had  no  right  to  demand  or  to  receive  such 
deposit — Schlicker  v.  Hemenway,  110  Cal.  679,  581,  52  Am.  8t  Rep. 
116,  42  Pac.  1063.  Neither  are  damages  recovered  by  an  administra- 
tor for  the  death  of  decedent,  caused  by  neglect,  assets  of  the  estate. 
Such  damages  are  for  the  benefit  of  the  heirs. — Munro  v.  Pacific  Coast 
Dredging,  etc.,  Co.,  84  Cal.  615,  528,  18  Am.  St  Rep.  248,  24  Pac.  303. 
Section  2269  of  the  Revised  Statutes  of  the  United  States  provides 
that  "where  a  party  entitled  to  claim  the  benefits  of  the  pre-emption 
laws  dies  before  consummating  his  claim  by  filing  in  due  time  all  the 
papers  essential  to  the  establishment  of  the  same,  it  shall  be  compe- 
tent for  the  executor  or  administrator  of  the  estate  of  such  party, 
or  one  of  the  heirs,  to  file  the  necessary  papers  to  complete  the  same. 
But  the  entry  in  such  cases  shall  be  made  in  favor  of  the  heirs  of  the 
deceased  pre-emptor,  and  a  payment  and  a  patent  thereon  shall  cause 
the  title  to  inure  to  such  heirs  as  if  their  names  had  been  specially 
mentioned."  The  title  thus  given  by  the  patent  is  not  to  the  estate 
of  the  decedent,  but,  by  the  terms  of  the  section,  the  patent  shall 
"cause  the  title  to  inure  to  such  heirs."  The  heirs  do  not  take  the 
title  by  descent  from  their  ancestor,  but  the  land  is  conveyed  to 
them  directly  from  the  United  States,  by  virtue  of  the  privilege  of 
purchase  given  to  them  expressly  by  the  provisions  of  this  section. 
The  land  is  not  subject  to  devise  by  the  pre-emptor,  nor  can  it  be 
sold  In  satisfaction  of  his  debts,  or  for  the  expenses  of  administration. 
Wittenbrock  v.  Wheadon,  128  Cal.  150,  152,  79  Am.  St  Rep.  32,  60 
Pac.  664.  If  a  probate  homestead  has  been  set  apart  for  the  use  of 
the  family  of  the  deceased,  it  ceases  to  be  a  part  of  the  assets  of 
the  estate.— Estate  of  Orr,  29  Cal.  101,  104;  Estate  of  Burns,  54  Cal. 
223,  228;  Estate  of  Hamilton,  120  Cal.  421,  426,  52  Pac.  708.  So  the 
right  to  the  use  of  a  homestead  assigned  to  the  innocent  party  In 
divorce  proceedings  does  not  constitute  an  asset  of  the  estate  of  such 
party.— Neary  v.  Godfrey,  102  Cal.  338,  841,  36  Pac.  656.  Partnership 
property  is  an  asset  of  the  firm,  and  subject  to  the  exclusive  manage- 
ment and  control  of  the  surviving  partner.  It  is  not  an  asset  of  the 
estate  in  the  hands  of  the  administrator. — ^Tompkins  v.  Weeks,  26 
Cal.  50,  66;  Theller  v.  Such,  57  Cal.  447,  459.  The  assets  which  passed 
to  the  executor  or  administrator  in  such  cases  consist  of  the  individual 
estate  of  the  decedents.  Partnership  assets,  as  such,  form  no  part  of 
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such  Individual  estate;  the  residuum  only,  after  satisfying  llahilltles 
and  advances,  if  any,  made  hy  the  survivor,  becomes  the  property  of 
the  estate. — ^Andrade  v.  Superior  Court,  75  Cal.  459,  468,  17  Pac.  531; 
Theller  v.  Such,  57  Cal.  447,  459.  Property  held  by  a  trustee  or  fidu- 
ciary officer  Is  not  an  asset  of  the  estate  in  the  hands  of  his  executors, 
administrators,  or  assignees. — In  re  Belt's  Estate,  29  Wash.  535,  92 
Am.  St.  Rep.  916,  70  Pac.  74,  76;  Pierce  v.  Robinson,  13  Cal.  116;  see 
Swift  V.  San  Francisco  Stock,  etc.  Board,  67  Cal.  567,  8  Pac.  94,  101. 
If  goods,  money,  or  securities  belonging  to  another  person  lie  among 
the  goods  of  the  deceased,  capable  of  identification,  and  they  come 
together  to  the  hands  of  the  personal  representative,  such  other  per- 
son's things  are  not  to  be  reckoned  among  assets  of  the  estate.  Nor 
is  money  collected  by  an  attorney,  factor,  or  agent,  and  kept  distinct 
and  unmixed  with  the  rest  of  the  property. — In  re  Belt's  Estate,  29 
Wash.  535,  92  Am.  St  Rep.  916,  70  Pac.  74,  76;  citing  Schouler  on  Exec- 
utors and  Administrators,  3d  ed.,  sec.  205.  The  homestead  allotment 
of  a  minor  Creek  freedman,  who  died  April  22,  1908,  is  not  subject  to 
the  payment  of  the  debts  of  the  decedent,  and  is  therefore  not  assets 
of  his  estate.— Barnard  v.  Bilby  (Okla.),  171  Pac.  444,  446.  Where 
husband  and  wife  have  agreed  that  all  the  property  held  or  acquired 
by  either  or  both  shall  be  owned  by  them  as  Joint  tenants,  and  so  from 
time  to  time  deposit  their  separate  earnings  In  bank  to  their  joint  ac- 
count, property  Into  which  these  deposits  are  converted,  need  not,  on 
the  death  of  the  husband,  be  accounted  for  as  assets  of  his  estate  by  the 
wife  in  her  capacity  of  administratrix.  If  there  are  no  children. — Estate 
of  Harris,  169  Cal.  725,  147  Pac.  967.  If  the  defendant  dies  after  judg- 
ment has  been  entered  against  him,  and  execution  issued  on  the  judg- 
ment and  property  taken  in  execution,  such  property  becomes  no 
part  of  the  estate  to  be  administered,  unless  the  judgment  Is  reversed. 
Section  7209,  Revised  Statutes.— Catlin  v.  Vandergrlft,  58  Colo.  289, 
294,  144  Pac.  894.  The  administrator  of  the  estate  of  a  deceased  pro- 
bate clerk  who  made  transcripts  for  the  use  of  a  new  county  from  the 
records  of  the  old  county  from  which  it  was  formed,  can  not  recover 
for  such  estate  for  work  done  on  said  transcripts  by  himself  after  the 
death  of  decedent — Summers  v.  Commissioners,  15  N.  M.  376,  380,  110 
Pac.  609. 

(9)  Same.  Pension  moneys. — Under  the  amendment  of  1907  to  sec- 
tion 10  of  the  act  creating  the  Veterans'  Home  a  state  institution, 
pension  money  in  the  possession  of  a  member  of  the  home  at  the  time 
of  his  death  and  not  disposed  of  by  will  is  subject  to  the  trust  therein 
declared,  and  the  board  of  directors  of  the  home  are  entitled  to  retain 
the  same  as  against  the  administrator  of  the  estate  of  the  deceased 
member,  to  be  reclaimed  by  certain  designated  relatives  within  one 
year  from  death,  otherwise  to  inure  to  the  common  benefit  of  the  mem- 
bers of  the  home,  subject  to  future  reclamation  by  such  relatives  within 
five  years. — Brownlee  v.  Veterans'  Home,  22  Cal.  App.  207,  133  Pac. 
1158.    Where,  an  applicant  for  admission  to  the  State  Veterans'  Home 
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on  March  20,  1903,  was  lawfully  required  to  deposit  all  pension  moneys 
with  the  state  treasurer,  and  to  agree  to  be  governed  not  only  by  the 
laws  of  the  state  and  the  rules  of  the  board  then  existing,  but  also  by 
all  amendments  to  such  laws  and  rules  and  he  died  subsequent  to  the 
amendment  of  March  16,  1907,  and  to  an  amended  rule  In  pursuance 
thereof,  requiring  all  pension  moneys  of  a  deceased  member  not  dis- 
posed of  by  will  to  be  distributed  without  probate,  to  a  widow,  minor 
children,  or  dependent  mother  or  father.  In  the  order  named  within 
five  years,  and  if  no  such  relative  appears  within  that  time  the  same 
shall  escheat  to  the  state,  there  can  be  no  administration  of  pension 
moneys  of  a  member  dying  intestate. — Tread  way  v.  Board  of  Directors 
of  Veterans'  Home,  14  Cal.  App.  75,  111  Pac.  111. 

(10)  Homestead  before  final  proof. — ^Where  the  heirs  of  a  deceased 
homestead  entryman  make  final  proof  on  the  land  originally  entered 
by  the  decedent  and  procure  title  from  the  government  whereby  the 
land  is  conveyed  "unto  the  heirs  of  the  decedent,  the  title  vests 
directly  in  the  parties  who  are  the  legal  heirs  of  the  deceased  and 
does  not  inure  to  the  benefit  of  the  estate  of  the  deceased  and  the  pro- 
bate court  has  no  Jurisdiction  over  such  property  and  no  power  nor 
authority  to  order  a  sale  thereof  and  the  administrator  of  the  estate 
of  the  deceased  has  no  power  nor  authority  to  convey  any  title  to  such 
property. — Council  Improvement  Co.  v.  Draper,  16  Idaho  541,  102  Pac. 
7.  Lands  patented  by  the  United  States  government  to  the  heirs  of 
a  deceased  person  are  no  part  of  the  estate  of  the  deceased,  and  can 
not  be  sold  by  the  probate  court  to  pay  his  debts  and  the  costs  and 
charges  of  administration. — Byerly  v.  Eadie,  95  Kan.  400,  403,  148  Pac. 
757. 

(11)  Same.  Property  held  In  trust. — Property  held  by  decedent  In 
trust  is  not  part  of  his  estate  and  can  not  be  administered  as  such. — 
Ellzalde  v.  Murphy,  11  Cal.  App.  32,  103  Pac.  904.  That  an  administra- 
tor is  also  individuaUy  liable  to  the  owner  of  a  trust  fund  held  by  dece- 
dent does  not  release  him  or  his  sureties  from  his  primary  obligation 
incurred  as  administrator. — Ellzalde  v.  Murphy,  11  Cal.  App.  32,  103 
Pac.  904. 

(12)  Same.  Land  not  paid  for. — ^A  parcel  of  land,  sold  but  not  paid 
for  as  yet  and  for  which  no  deed  has  yet  passed,  Is,  on  the  death  of  the 
owner  intestate,  real  property,  and  does  not  pass  into  the  hands  of  the 
executor. — Pickens  v.  Campbell,  104  Kan.  425,  179  Pac.  343. 

(13)  Discovery  of  assets. — Under  the  statute  of  the  state  of  Wash- 
ington, where  a  person  Is  charged  with  concealing  the  assets  of  a  dece- 
dent, it  is  the  court  which  cites  such  person  to  appear,  and  it  is  the 
court  who  may  examine  him  on  oath  upon  the  matters  suggested  In  the 
complaint.  The  object  of  the  statute  is  to  elicit  testimony  for  the  pur- 
pose of  furnishing  the  administrator  with  sufficient  knowledge  on  which 
to  base  a  formal  complaint  against  the  defendant.  The  defendant  is 
not,  in  such  case,  entitled  to  any  more  than  the  statute  accords  him, 
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and  it  does  not  accord  him,  either  In  terms  or  by  necesaarsr  implica- 
tion, the  right  to  a  formal  procedure  in  such  a  case.  The  statute  does 
not  require  that  all  the  Interrogatories  shall  be  reduced  to  writing  and 
submitted  before  the  answering  of  any  of  them. — Main  y.  Hadfleld, 
41  Wash.  604.  84  Pac.  12,  14. 

REFERENCES. 
Summary  proceedings  to  dlscoyer  or  recover  property  of  estates  of 
decedents. — See  note  115  Am.  8t  Rep.  208-219. 

(14)  Collection  of  assets. — The  executor  or  administrator  shall  take 
into  his  possession  all  the  estate  of  the  deceased,  real  and  personal, 
and  shall  collect  all  debts  due  to  the  deceased.  Money  on  deposit 
in  a  bank  to  the  credit  of  the  deceased  may  not  constitute  a  "debt," 
in  a  strict  technical  sense.  But  whether  it  be  so  or  not,  the  statute 
contemplates  that  the  executor  or  administrator  shall  reduce  into  his 
possession,  with  all  reasonable  dispatch,  the  property  of  the  estate; 
and  if  he  finds  money  on  deposit,  even  though  the  bank  Is  one  of 
admitted  safety  and  of  undoubted  credit,  he  must  be  allowed  to  ex- 
ercise his  discretion,  in  good  faith,  as  to  the  propriety  of  reducing  the 
money  into  his  actual  possession,  so  as  to  be  ready  to  meet  any  ex- 
igency in  the  affairs  of  the  estate. — Estate  of  McQueen,  44  Cal.  584, 
589.  Assets  can  not  be  collected  upon  distribution  of  the  estate. — 
Estate  of  Cook,  77  Cal.  220,  232,  233,  11  Am.  St  Rep.  267,  1  L.  R.  A.  567 
17  Pac.  923,  19  Pac.  431;  Estate  of  Smith,  108  Cal.  115,  122,  40  Pac. 
1037;  and  the  court  has  no  power  to  attempt  to  make  such  collection 
by  making  an  Improper  deduction  from  the  distributive  share  of  the 
devisee.— Estate  of  Smith,  108  Cal.  115,  122,  ^40  Pac.  1037.  If  debts 
are  evidenced  by  negotiable  promissory  notes,  and  such  notes  are,  at 
the  time  of  decedent's  death,  situated  in  a  designated  county  in  one 
state,  and  the  same  are  there  taken  possession  of  by  the  administrator 
of  the  estate  in  that  county,  and  by  him  duly  accounted  for  to  the 
proper  court,  such  notes  are  properly  payable  in  that  state,  and  any 
moneys  paid  upon  them  would  be  rightfully  paid  to  such  administrator 
therein;  and  the  fact  that  certain  of  these  notes  are  secured  by  mort- 
gages on  real  estate  in  another  state  would  not  change  the  rights  of  the 
holder  thereof. — ^McCoy  v.  Ayres,  2  Wash.  Ter.  307,  5  Pac.  848,  845. 
The  California  stactute  of  set-ofTs  relates  to  the  situation  of  the  parties 
"at  the  commencement  of  the  action,"  and  the  death  of  one  of  the 
parties  to  the  demand,  though  such  death  occurs  before  the  maturity 
of  the  demand,  does  not  change  the  relative  rights  of  the  parties 
in  pleading  a  counterclaim,  or  in  compensating  the  claims  so  far  as 
they  equal  each  other,  provided  the  set-ofT  be  due  when  the  action 
is  commenced.  Thus  in  an  action  by  an  executor  to  recover  from  a 
bank  the  amount  of  a  deposit  made  by  the  decedent,  the  defendant 
who  had  loaned  the  decedent  money  on  a  note,  which  matured  after 
the  death  of  the  decedent,  and  before  the  commencement  of  an  action 
by  the  executor,  has  the  right  to  use  the  note  as  a  counterclaim. 
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and  the  two  demands,  bo  far  as  they  equal  each  other,  are  to  he 
deemed  "compensated." — ^Ainsworth  y.  Bank  of.  California,  119  Gal. 
470,  471,  63  Am.  St  Rep.  136,  39  L.  R.  A.  686,  61  Pac.  962.  It  is 
said  in  the  dissenting  opinion  of  Beatty,  C.  J.,  in  Murphy  v.  Clay- 
ton, 114  Cal.  526,  529,  43  Pac.  613,  46  Pac.  460,  that  the  law  does 
not  authorize  an  executor  or  administrator  "to  commence  an  action 
for  which  there  is  no  apparent  necessity.  He  can  not  sue  to  recover 
assets  for  the  estate,  unless  it  appear  that  there  is  an  actual  deficiency 
of  assets.  But  when  he  has  property  in  his  hands  which  was  in  the 
possession  of  the  Intestate  at  the  time  of  his  death,  and  which  has 
regularly  devolved  upon  him, — property  which,  if  necessary,  is  applic- 
able to  the  purposes  of  administration, — ^it  is  his  duty  to  retain  the 
possession  until  it  appears  that  it  will  not  he  needed."  On  the  other 
hand,  if  the  administrator,  when  he  commences  an  action  to  recover 
assets,  must  show  a  necessity  for  their  recovery,  by  parity  of  reason- 
ing the  party  who  seeks  by  an  action  to  deprive  him  of  assets  should 
at  least  be  required  to  show  that  they  will  not  be  needed  for  purposes 
of  administration.  If  such  property  Is  not  needed  for  purposes  of  admin- 
istration, the  vendee  of  the  decedent  has  an  ample  remedy  in  the  pro- 
bate court  without  action;  if  it  is  needed  for  purposes  of  administration, 
he  has  no  right  to  the  property.  His  position  with  respect  to  it  Is  no 
better  than  that  of  an  heir  with  respect  to  the  unsold  property  of  the 
estate  of  the  intestate.  It  is  his,  If  not  needed  for  payment  of  debts, 
and,  like  the  heir,  he  should  wait  till  the  fact  is  ascertained. — Mur- 
phy v.  Clayton,  114  Cal.  626,'  530,  43  Pac.  613,  46  Pac.  460,  per  Beatty, 
C.  J.,  dissenting.  In  an  action  by  an  administrator  to  recover  upon  a 
note  and  to  foreclose  a  mortgage  belonging  to  the  estate,  the  mort- 
gagor can  not  defeat  recovery  on  any  of  the  following  grounds:  That 
the  administrator  was  not  related  to  or  a  creditor  of  the  decedent  and 
was  appointed  less  than  twenty  days  after  death,  without  citation  to 
next  of  kin  to  appear  and  take  or  renounce  administration;  that  the 
action  was  begun  without  an  order  of  the  court;  that  the  money  due 
on  the  note  was  not  needed  for  the  payment  of  debts  and  one  of  the 
heirs  desired  to  be  set  ofC  to  him  by  an  order  of  distribution. — ^Ekblad 
V.  Hanson,  86  Kan.  641,  117  Pac.  1028. 

(15)  Recovery  of  property  fraudulently  conveyed.^-An  executor  has 
the  same  right  and  power  to  bring  an  action  to  set  aside  a  deed  made 
by  the  testator  in  fraud  of  creditors  as  creditors  would  have  had  against 
the  grantee  and  the  testator  in  his  lifetime. — Daniels  v.  Spear,  66  Wash. 
121,  117  Pac.  738.  Approval  of  claim  of  representative  by  judge  of 
superior  court,  as  per  section  1610  of  the  Code  of  Civil  Procedure  of 
California,  takes  the  place  of  the  allowance  by  an  administrator  within 
section  1689  of  that  code,  requiring  Judgments  or  allowance  of  claims 
by  representative,  before  latter  can  sue  to  recover  property  fraudulently 
conveyed  by  decedent — Shiels  v.  Nathan,  12  Cal.  App.  604,  108  Pac.  34. 
f\icts  and  circumstances  held  not  to  charge  with  laches  administra- 
trix suing  to  recover  lands  fraudulently  transferred  by  decedent,  for 
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purpose  of  having  it  applied  in  satlBfaction  of  her  claim  against  estate 
of  husband,  it  not  appearing  that  any  one  was  prejudiced  by  the  delay. 
ShielB  V.  Nathan,  12  Cal.  App.  604,  108  Pac.  34.  Where  a  debtor  con- 
veyed property  In  alleged  fraud  of  creditors,  creditors  can  not,  after 
his  death,  bring  an  action  to  set  inside  the  conveyance  without  first 
having  applied  to  the  court  for  an  order  directing  the  administrator 
to  bring  the  action,  as  provided  by  sections  1589,  1590  of  the  Code  of 
Civil  Procedure  of  California.— Bes wick  v.  Churchill,  22  Cal.  App.  404, 
134  Pac.  722.  Administratrix,  sole  creditor,  may  sue  to  recover  realty 
fraudulently  conveyed  by  decedent,  section  1589  of  the  Code  of  Civil 
Procedure  of  California,  making  It  her  duty  to  recover  for  benefit  of 
creditors  all  such  lands. — Shiels  v.  Nathan,  12  Cal.  App.  604,  108  Pac. 
34.  On  the  death  of  a  debtor,  leaving  no  estate  but  having  made  a 
fraudulent  conveyance,  a  creditor  may  have  an  administrator  appointed 
and  responding  to  a  notice  to  creditors  duly  given,  may  file  his  proved 
claim  with  him;  on  the  claims  being  allowed  and  the  allowance  ap- 
proved, he  may  then  sue,  for  the  benefit  of  himself  and  other  holders 
of  allowed  claims,  to  have  the  conveyance  set  aside,  the  property  after 
recovery,  to  be  held  subject  to  administration. — Johnson  v.  Rutherford, 
28  N.  D.  87,  100,  147  N.  M.  390.  The  omission  of  the  word  "as"  in  the 
title  of  an  action  by  an  administrator  is  cured  by  clear  and  distinct 
averments  in  the  complaint  showing  that  the  action  Is  not  brought  by 
the  administrator  in  his  individual  capacity,  but  as  the  duly  qualified 
and  acting  administrator  of  the  estate  to  recover  moneys  claimed  to 
belong  to  the  estate,  and  alleged  to  have  been  demanded  by  him,  ''as 
such  administrator,"  and  to  have  been  refused  to  be  delivered  to  him 
"as  such  administrator." — Carr  v.  Carr,  15  Cal.  App.  480,  116  Pac.  261. 
In  an  action  by  a  surviving  husband  suing  as  the  heir  and  administrator 
of  the  wife  to  recover  land  held  by  defendant  under  a  deed  from  the 
wife,  declarations  made  by  the  wife  after  the  execution  of  the  deed 
that  she  had  given  it  and  that  her  grantee  owned  the  premises,  were 
admissible  as  against  her  interest. — Allen  v.  Shires,  47  Colo.  439,  107 
Pac.  1072.  As  a  general  rule  it  Is  only  the  executor  or  administrator 
who  can  litigate  for  the  recovery  of  the  property  of  the  estate.  An 
exception,  however,  exists  when  the  representative  himself  by  collusion 
with  the  debtor  or  otherwise  obstructs  the  course  which  the  law  es- 
tablishes for  the  transmission  of  the  estate  to  the  heir.  Under  such 
circumstances  the  latter  may  Join  as  defendants  both  the  personal  repre- 
sentative and  the  debtor.— Hlllman  v.  Young,  64  Or.  73,  129  Pac.  125. 
Evidence  of  voluntary  transfer  of  all  property  before  death  held  to 
sustain  finding  of  insolvency. — Shiels  v.  Nathan,  12  Cal.  App.  604,  108 
Pac.  34.  Bvidence  held  to  show  fraudulent  transfer. — Shiels  v.  Nathan, 
12  Cal.  App.  604,  108  Pac.  34. 

REFERENCES. 

Relief  from  fraudulent  conveyances  after  death  of  grantor  is  the 
subject  of  a  note  in  135  Am.  8t  Rep.  329. 
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(16)  Collection  of  assets  by  domlciliary»  ancillary,  or  foreign  execu- 
tor.— It  is  the  duty  of  a  domiciliary  administrator  to  take  reasonable 
means,  under  existing  circumstances,  for  collecting  and  realizing  the 
assets  out  of  his  jurisdiction,  and  it  is  the  duty  of  the  court  to  com- 
pel him  to  account  for  wilful  neglect  to  perform  such  duty;   and  all 
the  authorities  agree  that  the  residuum  of  the  foreign  assets  must 
finally  be  collected  and  distributed  by  the  domiciliary  executor. — Es- 
tate of  Ortiz,  86  Cal.  306,  315,  21  Am,  8t.  Rep.  44,  24  Pac.  1034.     If 
there  be  assets  in  another  state  or  states  than  that  in  which  the  prin- 
cipal letters  are  granted,  an  administration  may  be  obtained  there, 
and  such  administration  will  be  regarded  as  ancillary  to  the  adminis- 
tration of  the  domicile,  and,  as  a  general  rule,  the  excess  of  the  assets 
resulting  from  such  ancillary  administration,  after  the  payment  of  local 
debts,  expenses  of  administering,  and  local  legacies,  if  any,  in  the  juris- 
diction of  the  ancillary  administration,  will  be  transmitted  to  the  ad- 
ministrator of  the  domicile,  to  be  there  distributed  according  to  the 
law  of  vicinage.— Estate  of  Apple,  66  Cal.  432,  6  Pac.  7;   McCuIly  v. 
Cooper,  114  Cal.  258,  261,  55  Am.  St.  Rep.  66,  35  L.  R.  A.  492,  46  Pac. 
82.    An  ancillary  administrator,  in  this  state,  may  recover  from  the 
domiciliary  administrator,  who  is  temporarily  here,  the  possession  of 
assets  of  the  estate.    The  very  object  of  the  ancillary  or  local  adminis- 
tration In  this  state  is  to  collect  the  assets  of  the  estate  here  locally 
situated,  and  it  is  the  bounden  duty  of  the  ancillary  administrator 
so  to  collect  them,  and  to  pay  therefrom  the  demand  of  local  credi- 
tors, if  any  there  be.    Whether  there  are  any  such  creditors  can  only 
be  determined  by  giving  the  notice  to  creditors  required  by  our  law. — 
McCuUy  V.  Cooper,  114  Cal.  258,  263,  35  L.  R.  A.  492,  55  Am.  St.  Rep.  66, 
46    Pac.    82.      Nor   has    the    domiciliary    executor,    as    against    the 
ancillary    administrator,    any    power    to    dispose    of    the    personal 
property   which   has   its   situs   in   a   foreign   jurisdiction,   where   an 
ancillary  administrator  has   been   appointed.    Even  at  common   law, 
where  an  ancillary  administrator  has  been  appointed  in  a  foreign  juris- 
diction, the  title  to  personal  property  which  has  its  situs  In  such  foreign 
country  is  in  the  ancillary  administrator.    This  must  necessarily  be 
so.    There  can  not  be  two  independent  administrations  of  the  same 
property,  nor  could  it  be  tolerated  that  the  domiciliary  administrator 
should  be  able  practically  to  nullify  the  administration  in  a  foreign 
country  by  assigning  the  personal  property  there  situated. — Murphy  v. 
Crouse,  135  Cal.  14,  17,  87  Am.  St  Rep.  90,  66  Pac.  971.    Foreign  exec- 
utors can  not  sue  in  California  without  first  having  obtained  ancillary 
letters  testamentary  or  of  administration. — ^Lewis  v.  Adams  (Cal.),  8 
Pac.  619,  620;  though  he  may  sue  personally  here  on  a  foreign  judg- 
ment—Lewis V.  Adams,  70  Cal.  403,  59  Am.  Rep.  423,  11  Pac.  833;  and 
he  may  sue,  as  mortgagee,  under  the  terms  of  a  mortgage,  to  recover 
a  trust  fund,  without  taking  out  letters  testamentary  in  the  jurisdiction 
within  which  the  mortgaged  property  is  situated.— Fox  v.  Tay,  89  Cal. 
339,  350,  23  Am.  St.  Rep.  474,  24  Pac.  855,  26  Pac.  897.     If  there  be 
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assets  of  the  estate  of  the  testator  In  this  state,  administration  may  he 
had,  the  administrator  having  power  to  reduce  the  same  to  possession 
by  suit  or  otherwise,  and  if  the  testator  was  a  non-resident,  the  admin- 
istration would  be  treated  as  ancillary,  and  after  the  payment  of  the 
local  debts  and  expenses  the  surplus  may,  by  order  of  the  court,  be 
delivered  to  the  executor  or  administrator  of  the  domicile,  and  to  that 
end  the  executor  or  administrator  of  the  domicile  may  doubtless  apply 
to  the  court,  in  this  state,  for  such  order.  But  beyond  that  no  author- 
ity over  such  assets  here  seems  to  have  been  given  to  the  executor 
or  administrator  of  the  domicile. — Lewis  v.  Adams  (Cal.),  8  Pac.  619, 
621.  Although  a  foreign  executor  may  have  no  coercive  power  in  the 
collection  of  assets  in  the  jurisdiction  in  which  he  resides,  yet  if 
assets  situated  in  that  Jurisdiction  come  into  his  possession  by  a 
voluntary  payment  or  administration,  he  is  bound  to  account  for  them 
in  the  domiciliary  Jurisdiction. — ^Fox  y.  Tay,  89  Cal.  339,  348,  23  Am.  8t 
Rep.  474,  24  Pac.  866,  26  Pac.  897.  Where  an  administrator  who  is  also 
sole  heir  at  law  removed  property  of  the  estate  from  another  state  to 
the  state  where  the  administration  proceedings  were  pending  and 
afterward  an  administrator  was  appointed  in  that  other  state  who 
brought  proceedings  against  the  first  administrator  for  a  return  of 
the  property,  held  that  the  return  ought  to  have  been  ordered  on  the 
ground  of  comity  and  Justice  as  well  as  a  proper  regard  for  the  rights 
of  creditors  in  the  sister  state  and  the  fact  that  the  property  had  not 
been  inventoried  by  the  first  administrator  was  no  reason  for  refusing 
to  order  the  return. — Moore  v.  Ingram,  46  Colo.  204,  102  Pac.  1071. 
Under  section  100,  Indian  Territory  Statutes  of  1899  (Sec  43,  Mansf. 
Dig.  Ark.),  an  administrator  de  bonis  non  may  proceed  at  law  against 
his  delinquent  predecessor  and  his  sureties,  or  either  of  them,  to  re- 
cover any  part  of  the  estate  the  preceding  administrator  may  have  in 
his  possession. — Shipman  v.  Brown,  36  Okla.  623,  130  Pac.  603.  Section 
1667  of  the  Code  of  Civil  Procedure  of  California,  providing  that  where 
it  is  necessary  in  order  that  distribution  may  be  made  according  to  the 
will,  the  estate  in  this  state  should  be  delivered  to  the  executor  in 
the  state  of  his  residence,  the  court  may  order  such  delivery,  is  not 
a  mandate  upon  the  court  but  vests  in  it  merely  a  discretion  so  to  do. — 
Estate  of  Lathrop,  165  Cal.  243,  131  Pac.  752.  As  a  general  rule  the 
domicile  of  the  decedent  draws  to  it  in  contemplation  of  law  all  the 
personal  property  of  the  decedent  no  matter  where  its  actual  situs  may 
be  at  the  time  of  his  death,  and  the  distribution  of  it  is  governed  and 
controlled  by  the  laws  of  succession  existing  at  the  place  of  the  dom- 
icile of  the  decedent;  provided  there  is  no  rule  to  the  contrary  in  the 
state  where  the  personal  property  is  actually  located. — Estate  of 
Hodges,  170  CaL  492,  L.  R.  A.  1916A,  837,  150  Pac.  344. 

(17)  Custody  and  control  of  assets. — The  custody  of  the  assets  of  an 
estate  is  in  the  executor  or  administrator,  and  not  in  the  court.  There 
is  no  law  which  authorizes  a  probate  judge  to  direct  him  where  and 
how  he  shall  keep  the  assets  of  an  estate,  and  surely  there  ought  to 


INVENTORY,  ETC.,  POSSESSION.  781 

be  no  such  law.  The  representative  la  liable  for  their  safety  on  his 
bond.  If  the  court  could  lawfully  take  charge  of  them,  it  would  deprive 
interested  parties  of  this  security.  If  goods  are  lost,  it  may  be  a 
Question  whether  they  have  been  properly  cared  for.  If  they  have 
been  placed  where  the  Judge  has  directed,  and  then  lost,  he  will  have 
prejudged  the  case  before  the  trial.  Executors  and  administrd,tors 
can  not  be  deprived  of  the  actual  custody  of  the  assets  of  an  estate 
by  such  an  order.^Estate  of  Welch,  110  Cal.  605,  608,  ^2  Pac.  1089. 
Property  and  all  assets  of  the  decedent  pass  to  his  heirs,  subject  to  a 
right  of  possession  in  the  executor  or  administrator  for  purposes  of 
administration  only. — Maddock  v.  Russell,  109  Cal.  417,  422,  42  Pac. 
139.  But  the  representative  of  the  estate  has  no  right  to  give  its  assets 
away,  even  though  he  may  consider  them  worthless^  and  his  attorney 
has  no  right  to  receive  such  a  gift  from  his  hands. — Estate  of  Radovich, 
74  Cal.  536,  5  Am.  St.  Rep.  466,  16  Pac.  321,  322.  It  is  settled  law  that 
when  an  administrator  has  been  supplanted  by  another,  the  latter  is 
at  once  entitled  to  the  unadministered  assets. — Galloway  v.  Freeburg, 
97  Kan.  765,  156  Pac.  766.  If  an  administrator  dies  leaving  assets  of 
the  estate  unadministered,  his  successor  is  not  restricted  to  an  action 
against  his  sureties. — Galloway  v.  Freeburg,  97  Kan.  765,  767,  156  Pac. 
766.  Upon  the  death  of  an  administrator,  the  administrator  de  bonis 
non  becomes  vested  with  title  to  such  assets  of  the  estate  as  remained 
unadministered  and  unconverted;  and  it  is  for  him,  and  not  the  admin- 
istrator of  the  administrator,  to  administer  these  assets. — Griffith  v. 
James,  91  Wash.  607,  158  Pac  251. 

(18)  Widow  takes  as  trustee  when. — ^The  aid  of  a  court  of  equity  may 
be  invoked  to  have  certain  land  adjudged  to  be  the  property  of  the 
estate  of  a  decedent,  where  the  widow  holds  the  legal  title;  and  the 
court  can  not  be  held  to  have  abused  its  discretion  because  it  does 
not  proceed  to  dose  the  estate  and  settle  the  administration  after 
determining  that  the  title  is  in  the  estate,  and  that  the  widow  holds 
as  trustee  for  the  estate.  It  is  proper  for  the  court  to  allow  those  mat- 
ters to  reach  their  natural  termination  in  the  tribunal  and  proceeding 
in  which  they  are  pending.— Burton  v.  Burton,  79  Cal.  490,  21  Pac.  847, 
'848,  stating  facts  under  which  the  widow  will  be  held  to  take  as  trustee 
for  the  estate. 

(19)  Realty.  Personalty.  Equitable  conversion. — ^A  contract  for  the 
sale  of  real  estate,  which  is  valid  and  enforceable  in  equity,  operates 
as  a  conversion.  The  vendor's  interest  thereafter,  in  equity,  is  in  the 
unpaid  purchase  price,  and  is  treated  as  personalty;  the  vendee's 
interest  is  in  the  land,  and  is  realty.  Upon  the  death  of  the  vendor, 
his  interest  passes  to  his  executors  as  personalty,  and  continues  as 
such  for  the  purposes  of  administration. — Clapp  v.  Tower,  11  N.  D.  556, 
93  N.  W.  862.  Real  estate  acquired  by  an  administrator  in  obtaining 
satisfaction  of  Judgments  forming  a  part  of  the  assets  of  the  estate 
in  his  hands  for  settlement  is  to  be  treated  for  purposes  of  administra- 
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tlon  as  personal  property. — ^Weir  y.  Bagby,  72  Kan.  67,  7  Ann.  Cas.  702, 
82  Pac.  585.  Where  a  person  dies  intestate,  having  a  title  or  interest 
in  lands,  for  a  term  of  years,  such  interest  is,  under  the  statute  of 
Colorado,  to  be  regarded  and  treated  as  real  estate  by  the  administra- 
tor.—McKee  V.  Howe,  17  Colo.  538,  31  Pac.  115. 

REFERENCES. 

Real  estate  acquired  by  executor  or  administrator  for  benefit  of 
estate  as  realty  or  personalty. — See  note  7  Am.  A  Eng.  Ann.  Cat.  703. 

(20)  Remainder  in  fee  after  liomesitead. — ^An  order  setting  apart,  as 
a  homestead,  a  life  estate  in  certain  real  property  does  not  remove 
the  remainder  in  fee  in  that  property  beyond  the  reach  of  creditors 
of  the  estate.  The  homestead  estate  is  so  removed  and  excluded 
because  it  has  ceased  to  be  subject  to  any  of  the  purposes  of  admin- 
istration. It  is  freed  from  the  debts  of  the  creditors.  It  is  freed  from 
the  possession  of  the  administrator;  but  it  does  not  follow  therefrom 
that  the  title  In  fee  embraced  in  the  remainder  over  to  the  heirs  is 
likewise  removed  from  administration,  and  there  is  nothing  either 
in  the  statute  or  in  the  decisions  to  warrant  such  a  construction. — 
EsUte  of  TiUel,  139  Cal.  149,  150,  153,  72  Pac.  909. 

2.  Inventory  and  appraisement. 

(1)  in  generai. — ^When  a  question  arises,  in  the  administration  of 
an  estate,  whether  property  shall  be  inventoried  as  a  part  of  the  estate 
or  not,  the  probate  court  may  hear  evidence  sufficient  to  determine 
whether  the  property  in  question  belongs  to  the  estate,  or  whether  the 
estate  has  any  interest  therein,  or  has  reasonable  claim  thereto,  which 
claim  may  become  an  asset  of  the  estate;  not  for  the  purpose  of 
judicially  determining  the  title  of  any  property  claimed  by  any  third 
person,  but  to  determine  the  good  faith  of  the  claim.  The  statute 
does  not  require  property  or  money  to  be  inventoried,  unless  it  belongs 
to  the  estate,  and  the  court  will  not  require  money  to  be  inventoried 
which  does  not  belong  to  the  estate  and  is  not  an  asset  thereof. — In  re 
Belt's  Estate,  29  Wash.  535,  92  Am.  St.  Rep.  916,  70  Pac.  74,  76.  "The 
executor  or  administrator  can  be  required  to  inventory  only  the  prop- 
erty that  belongs  to  the  decedent,  at  the  time  of  his  death,  in  his 
own  right,  or  to  which  the  personal  representative  is  entitled  in  his 
official  capacity,  as  distinguished  from  the  heir,  legatee,  widow,  or 
donee  mortis  causa  of  the  testator  or  intestate.  The  court  has  no 
power,  therefore,  to  compel  the  administrator  to  inventory  property 
not  clearly. belonging  to  the  estate.  On  the  other  hand,  the  court 
should  not  reject  an  inventory  exhibited  because  ii  contains  property, 
the  title  of  which  is  in  dispute,*'  as  the  court  has  no  power  to  try 
the  title  of  property  between  the  personal  representatives  and  a 
stranger.— In  re  Belt's  Estate,  29  Wash.  535,  92  Am.  St  Rep.  916,  70 
Pac.  74,  76,  quoting  from  2  Woerner's  Law  of  Administration,  2d  ed., 
sec.  317.    The  court  has  jurisdiction  to  determine  prima  facie  whether 
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or  not  the  property  belongs  to  the  estate  and  is  an  asset  thereof.  This 
adjudication  is  not  binding  upon  any  person  afterwards  claiming  the 
property  in  another  forum,  but  is  only  for  the  purpose  of  determining 
whether  the  administrator  shall  be  forced  to  make  an  inventory  thereof. 
—In  re  Belt's  Estate,  29  Wash.  535,  92  Am.  St  Rep.  916,  70  Pac.  74,  77. 
The  inventory  is  required  to  set  forth  all  the  estate  which  shall  have 
come  to  the  "knowledge,"  as  well  as  that  which  shall  have  come  to 
the  possession,  of  the  administrator,  though  he  is  to  be  charged  in 
his  account  with  only  such  portion  of  the  estate  as  may  como  to  his 
possession  at  the  value  of  the  appraisement — Estate  of  Simmons,  43 
Cal.  543,  549.  A  clause  in  the  statute  under  which  the  administrator 
is  required  to  file  an  inventory  and  appraisement  within  three  months 
after  his  appointment  is  directory,  and  does  not  render  them  invalid 
when  subsequently  filed. — Pbelan  v.  Smith,  100  Cal.  158,  169,  34  Pac. 
667.  The  notice  to  creditors  may  be  given  before  the  inventory  is 
filed.— Paterson  v.  Schmidt,  111  Cal.  457,  468,  44  Pac.  161.  Although 
the  executor  or  administrator  may,  upon  notice,  have  his  letters  testa- 
mentary or  of  administration  revoked  by  the  court  for  his  failure  to 
file  an  Inventory  and  appraisement  within  the*  time  allowed  by  the 
statute,  such  statute  is  directory,  rather  than  mandatory,  and  the 
court  has  a  discretion  in  the  matter  of  removal  for  such  cause,  which 
will  not  be  interfered  with  on  appeal,  except  in  cases  where  a  gross 
abuse  of  discretion  has  occurred. — Estate  of  Qraber,  111  Cal.  432,  434, 
44  Pac.  165.  The  duties  as  imposed  by  the  statute  upon  executors  and 
administrators  can  not  afTect  the  rights  of  creditors  of  the  deceased, 
or  change  the  mutual  relations  existing  between  such  creditors  and 
the  estate.— Ainsworth  v.  Bank  of  California,  119  Cal.  470,  477,  63 
Am.  81.  Rep.  135,  89  L.  R.  A.  686,  51  Pac.  952.  The  administrator  can 
not,  without  being  duly  authorized  by  the  probate  court,  assign  a 
mortgage  given  to  the  deceased  in  his  lifetime,  as  indemnity  to  him 
as  surety,  to  the  principal  creditor.  Such  a  mortgage  must  be  listed 
in  the  inventory  of  appraisement  as  a  credit  in  the  hands  of  the 
administrator,  to  be  applied  as  an  offset  against  the  debit  caused  by 
the  instrument  upon  which  the  deceased  was  surety. — Pierce  v.  Batten, 
3  Kan.  App.  396,  42  Pac.  924.  An  administrator  is  required  by  statute 
to  make  a  true  inventory  of  the  estate,  and  if  he  neglect  or  refuse 
to  do  so  his  letters  may  be  revoked,  and  the  court  may  take  testimony 
as  to  the  character  of  the  property  and  the  title  thereto,  not  for  the 
purpose  of  determmlng  the  title,  which  must  be  done  in  the  appro- 
priate manner  provided  by  law,  but  for  the  purpose  of  determining 
whether  the  estate  has  a  prima  facie  right  to  the  property  and  whether 
the  same  should  be  included  in  the  inventory. — ^Buchser  v.  Buchser, 
72  Wash.  675,  131  Pac.  194.  A  probate  clerk  who  died  in  1906,  leaving 
partially  completed  work  done  in  making  transcripts  from  the  old 
county  records  for  a  new  county,  is  entitled  to  have  his  compensation 
fixed  under  the  laws  of  1899,  and  not  those  of  1907. — Summers  v.  Com- 
missioners, 15  N.  M.  376,  380,  110  Pac.  509.    It  is  not  improper  for  the 
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court  to  order  property  to  be  InTentorled  as  community  property, 
property  which  is  claimed  by  the  husband  as  his  separate  estate  and 
to  accept  the  husband's  bond  to  cover  the  rents,  issues,  and  profits. — 
Buchser  y.  Buchser»  72  Wash.  675,  131  Pac.  194.  An  administrator, 
having  reason  to  believe  the  decedent  to  have  had  a  partnership  in- 
terest, should  inventory  this  and,  if  necessary,  sue  for  its  recovery;  if 
unwilling  to  do  so,  he  should  resign. — ^Hadley  v.  Hadley,  73  Or.  179, 
144  Pac.  80.  It  is  provided  by  statute,  that  whenever  any  property  shall 
come  to  the  knowledge  or  possession  of  the  administrator,  not  included 
in  the  inventory,  he  shall  cause  the  same  to  be  inventoried  and  ap- 
praised as  soon  as  practicable  after  he  discovers  it,  and  the  making 
of  such  inventory  may  be  enforced  by  attachment,  after  notice,  and, 
it  may  be  added,  by  revocation  of  the  letters. — Polk  v.  Martin,  82 
Wash.  226, 144  Pac.  42.  A  complaint  to  the  court,  that  property  belong- 
ing to  a  decedent's  estate  has  not  been  inventoried  and  appraised,  may 
be  made  by  an  heir,  legatee,  creditor,  or  any  one  Interested  in  the 
estate,  and  it  becomes  the  duty  of  the  court,  on  such  a  complaint 
being  made,  to  cite  the  person  holding  such  property  to  appear  and  be 
examined  touching  the  same. — Polk  v.  Martin,  82  Wash.  226, 144  Pac.  42. 

(2)  Affidavit. — The  object  of  requiring  an  affidavit  by  the  executor 
or  administrator  to  accompany  the  inventory  and  appraisement  is, 
apparently,  not  to  give  any  validity  to  the  inventory  as  such,  but  to 
furnish  evidence  that  it  contains  all  the  property  in  the  knowledge  or 
possession  of  affiant,  thus  serving  as  a  check  on  the  administrator. — 
Phelan  v.  Smith,  100  Cal.  158,  168,  34  Pac.  667.  An  inventory  may  be 
said  to  be  completed  when  the  work  of  the  appraisers  has  been  con- 
cluded, and  the  Instrument  showing  the  result  of  their  labor  has 
been  signed  and  delivered  by  them.  The  purpose  of  the  statute  in 
requiring  an  affidavit  is  to  furnish  an  additional  assurance  that  the 
inventory  contains  a  full  account  of  all  the  property  of  the  estate 
known  to  the  executor  or  administrator,  and  also  to  obtain  his  solemn 
admission  that  he  is  properly  chargeable  in  his  accounts  with  all 
the  property  that  is  described  in  the  inventory;  and  while  the  court 
may,  upon  its  own  motion,  or  upon  the  application  of  any  person 
interested  in  the  estate,  compel  the  executor  or  administrator  to  comply 
with  the  statute  requiring  him  to  make  an  affidavit,  yet  the  failure  of 
an  executor  or  administrator  to  discharge  this  duty  would  not  render 
the  inventory,  properly  signed  and  delivered  by  the  appraisers,  of  no 
effect  as  an  inventory. — Estate  of  Lux,  100  Cal.  593,  601,  35  Pac.  341. 
The  administrator  should,  as  the  law  directs,  sign  and  verify  the 
inventory;  but  if,  after  neglecting  to  do  so,  he  makes  no  motion  nor 
attempt  toward  having  it  struck  from  the  flies,  nor  toward  making  or 
having  made  an  inventory  of  his  own  approving,  he  acquiesces  in  the 
instrument  filed  and  is  estopped  to  deny  its  validity. — United  States 
F.  &  G.  Co.  V.  Clutter  (Okla.),  179  Pac.  754. 

(3)  Return. — An  Inventory  is  returned,  within  the  meaning  of  the 
law,  when  it  has  been  completed  by  the  appraisers  and  presented  to 
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the  Judge  or  court  for  information,  and  as  a  basis  for  some  Judicial 
action  to  be  taken  in  the  proceeding  for  the  settlement  of  the  estate 
to  which  it  relates.  Nor  is  the  filing  of  the  inventory  with  a  clerk  an 
indispensable  requisite  to  its  return.  The  filing  of  an  inventory  with 
the  clerk  of  a  proper  court  would  certainly  constitute  its  return,  but 
while  this  is  so,  such  filing  is  not  an  indispensable  step  which  must 
be  taken  in  order  to  effect  the  return  of  such  a  paper. — Estate  of  Lux, 
100  Cal.  693,  600,  601,  35  Pac.  341.  An  executor  who  claims  to  own 
in  his  individual  right  certain  promissory  notes  payable  to  his  own 
order  but  found  among  the  effects  of  the  testator,  should  not  be 
compelled  to  make  an  unqualified  return  of  such  securities  as  the 
property  of  the  estate,  but  the  probate  court  should  order  the  question 
of  title  to  be  properly  brought  before  a  court  having  jurisdiction  to 
try  same,  which  the  probate  court  has  not. — Hartwig  y.  Flynn,  79  Kan. 
595,  100  Pac.  642. 

(4)  Must  include  what. — ^The  law  treats  a  debt  or  demand  due  from 
the  executor  or  administrator  from  the  time  it  becomes  due  as  so 
much  money  in  his  hands,  and  it  requires  him  so  to  report  it — Estate 
of  Walker,  125  Cal.  242,  73  Am.  St.  Rep.  40,  57  Pac.  991;  Treweek  v. 
Howard,  105  Gal.  434,  446,  39  Pac.  20;  Estate  of  Miner,  46  Gal.  564; 
Estate  of  Thomas,  140  Cal.  397,  73  Pac.  1059;  but  the  sureties  on  his 
bond  are  not  liable  beyond  the  representative's  ability  to  pay. — San- 
chez V.  Forster,  133  Cal.  614,  65  Pac.  1077;  Estate  of  Thomas,  140  Gal. 
397,  73  Pac.  1059;  Estate  of  Walker,  125  Cal.  242,  73  Am.  St.  Rep.  40, 
57  Pac.  991.  The  interest  of  a  decedent  in  a  partnership  must  be 
included  In  the  inventory  of  his  estate,  and  be  appraised  as  other  prop- 
erty.—Painter  V.  Estate  of  Painter,  68  Cal.  395,  396,  9  Pac.  450.  The 
inventory  must  also  state  the  interest  of  the  estate  in  property  of  third 
persons.— Mesmer  v.  Jenkins,  61  Cal.  151,  154.  The  inventory  should 
also  include  money  transferred  by  the  husband  before  his  death  to  his 
wife  in  trust. — Sprague  v.  Walton,  145  Cal.  228,  236,  78  Pac.  645.  A 
Judgment  in  favor  of  the  estate  should  be  inventoried  by  the  executor 
or  administrator. — In  re  Conser's  Estate,  40  Or.  138,  66  Pac.  607,  609. 
Where  the  administrator  of  the  estate  of  his  deceased  wife  has  re- 
ceived a  sum  of  money  which  he  claims  to  have  received  from  the 
sale  of  his  own  property,  and  another  claims  to  be  a  creditor  of  the 
deceased  wife,  and  that  the  money  received  by  the  administrator 
accrued  from  the  sale  of  her  property,  and  that  he  is  entitled  to 
have  the  money  applied  to  the  payment  of  his  debt,  the  administrator 
should  be  compelled  to  make  an  inventory  of  such  money  received 
in  his  final  account  and  settlement  and  may  set  up  any  claim  he  or 
any  other  person  may  have  thereto. — Gille  v.  Emmons,  91  Kan.  462, 
138  Pac.  608. 

(5)  Second  or  further  inventory. — If  the  first  Inventory  is  in  proper 
form,  and  the  second  Involves  no  additions  or  changes,  it  Is  merely 
surplusage;  but  it  may  often  occur,  from  the  discovery  of  other  prop- 
erty, the  destruction  or  loss  of  a  portion  of  the  property,  and  from 
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various  other  causes,  that  a  second  or  further  inventory  or  appraise- 
ment Is  desirable.  In  all  cases,  the  court,  under  the  powers  conferred 
upon  it,  may  doubtless  inform  itself,  by  means  of  a  new  or  further 
inventory  and  appraisement,  of  the  true  condition  of  the  estate. — 
Phelan  v.  Smith,  100  Cal.  158,  169,  34  Pac.  667.  A  note  given  by  the 
administrator  to  the  decedent  and  which  the  former  disputes  should 
not  be  inventoried  as  part  of  the  estate,  but  some  discreet  person 
should  be  appointed  to  sue  on  the  note  and  if  successful  the  judgment 
could  then  be  inventoried  as  part  of  the  estate. — Durst  v.  Haenni,  23 
Colo.  App.  431,  130  Pac.  81. 

(6)  As  evidence  of  value. — The  valuation  of  the  "inventory"  Is  evi- 
dently not  intended  to  be  conclusive  for  any  purpose. — Estate  of 
Hinckley,  58  Cal.  457,  516;  McNabb  v.  Wixom,  7  Nev.  163;  In  re  Belt's 
Estate,  29  Wash.  535,.  92  Am.  St.  Rep.  916,  70  Pac.  74,  76;  Estate  of 
Fernandez,  119  Cal.  579,  584,  51  Pac.  851;  In  re  Conser's  Estate,  40  Or. 
138,  66  Pac.  607,  610.  It  is  only  prima  facie  evidence  of  the  value  of 
the  estate.— Wheeler  v.  Bolton,  92  Cal.  159,  170,  28  Pac.  558;  Estate 
of  Fernandez,  119  Cal.  579,  584,  51  Pac.  851.  The  appraisers  make  a 
preliminary  estimate  for  the  information  of  the  court,  and  if  property 
not  included  in  the  original  inventory  is  discovered,  it  Is  made  the 
duty  of  the  executor  or  administrator  to  cause  the  value  of  such 
property  to  be  estimated  by  the  appraisers. — Estate  of  Hinckley,  58  Cal. 
457,  616;  In  re  Conser's  Estate,  40  Or.  138,  66  Pac.  607,  609.  The  in- 
ventory is  prima  facie  evidence  of  the  extent  and  nature  of  the  estate 
which  has  come  to  the  administrator's  hands,  but  he  may,  in  proper 
cases,  show  that  through  inadvertence,  ignorance,  or  mistake,  property 
has  been  put  into  it  which  did  not  in  fact  belong  there. — Pennington  v. 
Newman,  36  Okla.  594,  129  Pac.  693. 

(7)  Appraisement. — An  appraisement  must  be  made  of  property  dis- 
covered subsequently  to  the  filing  of  the  inventory. — Estate  of  Hinckley, 
58  Cal.  457,  516;  In  re  Conser's  Estate,  40  Or.  138,  66  Pac.  607,  609. 
The  executor  or  administrator  is  chargeable,  in  his  account,  for  the 
whole  of  the  estate  of  the  decedent  which  may  come  into  his  possession, 
at  the  value  of  the  appraisement  contained  in  the  inventory. — Estate 
of  Gianelli,  146  Cal.  139,  79  Pac.  841,  842;  but  It  is  not  negligent  for 
him  to  fail  to  appraise  mortgaged  property  where  It  would  have  been 
a  useless  expense,  as  where  It  would  not,  if  sold,  have  brought  the 
amount  of  the  mortgage. — Estate  of  Strong,  125  Cal.  603,  606,  58  Pac. 
183.  If  personal  property  has  been  disposed  of  by  the  executor  or 
administrator  in  accordance  with  the  expressed  wish  of  the  decedent, 
and  without  including  such  property  in  the  Inventory,  though  he  does 
not  make  a  supplemental  inventory  thereof  on  final  settlement,  the 
court  may  determine  its  value,  without  having  it  appraised  as  other 
property  of  the  estate.— Estate  of  Garrity,  108  Cal.  463,  38  Pac.  628, 
630,  41  Pac.  485.  The  fact  of  non-appraisement  of  certain  property  of 
the  estate  does  not  afPect  the  validity  of  the  final  account  if  all  the 
property  received,  or  which  by  reasonable  diligence  should  have  been 
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received,  has  been  punctiliously  accounted  for. — ^In  re  Conser's  Estate, 
40  Or.  138,  66  Pac.  607,  609.  Section  7729  of  the  ReYlsed  Codes  of 
Montana  applies  whenever  circumstances  require  an  appraisement  to 
be  made;  and  one  may  be  made  as  often  as  occasion  may  require. — 
State  V.  District  Court,  41  Mont  367,  365,  109  Pac.  438.  The  court  or 
judge  in  fixing  the  time  in  the  notice  mentioned  in  the  Montana  statute, 
concerning  the  appraisement  of  estates  of  decedents,  should  give 
a  reasonable  opportunity  to  those  Interested  to  be  heard,  according 
to  the  analogies  of  the  statute  in  fixing  the  time  for  appearance  after 
publication  of  summons,  or  those  providing  for  notice  in  other  cases. — 
SUte  V.  District  Court,  41  Mont.  357,  368,  109  Pac.  438. 

(8)  No  estoppel  from  filing  Inventory. — The  filing  of  an  Inventory 
by  an  executor,  who  represents,  in  his  petition  for  letters  testamentary, 
that  certain  property  Included  therein  belongs  to  the  estate,  Is  not 
estopped  from  afterwards  claiming  such  property  as  his  own. — Anthony 
V.  Chapman,  65  Cal.  73,  76,  2  Pac.  889.  So  if  outside  lands  are  inven- 
toried by  an  administratrix  as  of  her  deceased  husband,  which  were 
in  truth  not  his  estate,  but  the  property  of  the  administratrix,  such 
fact  does  not  estop  her  from  claiming  the  property  as  her  own,  where 
she  made  the  inventory  by  mistake  of  law  and  in  Ignorance  of  her 
rights.— Baker  v.  Brickell,  87  Cal.  329,  342,  25  Pac.  489,  1067.  It  is 
quite  possible  for  property  to  be  erroneously  Included  In  an  inventory 
by  one  acting  under  pure  mistake  of  facts  or  in  ignorance  of  legal 
rights.  Such  conditions  in  no  way  change  the  fact  of  the  real  owner- 
ship, and  incidentally  do  not  affect  the  right  of  possession  attached  to 
such  ownership.  Hence,  where  property  included  in  the  inventory  of 
the  estate  is  claimed  by  the  administrator,  who  had  possession  before 
he  became  administrator,  he  Is  not  estopped  from  disputing  the  title 
of  his  successor. — In  re  Murphy's  Estate,  30  Wash.  9,  70  Pac.  109.  And 
if  the  filing  of  an  inventory  is  not  conclusive  against  the  claim  of  an 
administrator  to  property  therein  contained,  certainly  where  the  ad- 
ministrator comes  into  possession  of  property,  and  refuses  to  Inventory 
it,  upon  the  claim  that  it  does  not  belong  to  the  estate,  but  belongs  to 
some  third  person  or  to  himself,  no  estoppel  as  to  the  title  can  be 
pleaded,  simply  because  the  property  was  received  in  a  representative 
capacity.— In  re  Belt's  Estate,  29  Wash.  535,  92  Am.  8t  Rep.  916,  70 
Pac,  74,  76. 

(9)  Correction  of  Inventory,  how  made. — As  a  general  rule  an  Inven- 
tory may  not  be  impeached  by  a  collateral  attack.  The  proper  method 
of  correcting  It  is  by  motion,  after  notice,  in  the  court  where  the  ad- 
ministration is  pending. — Pennington  v.  Newman,  36  Okla.  594,  129 
Pac.  693. 

(10)  Same.  Striking  homestead  therefrom. — The  right  to  occupy 
the  homestead  Is  given  by  statute  and  requires  no  order  of  court  to 
vitalize  it  and  to  give  It  effect;  and  where  the  inventory  of  an  estate, 
as  filed  by  the  administrator,  bas  been  erroneously  made  to  include 
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the  homestead,  the  county  court  has  authority,  under  the  constitution, 
to  correct  the  instrument  by  striking  out  the  homestead. — Belt  ▼. 
Bush  (Okla.),  176  Pac.  936.  The  petition  to  strike  from  the  inven- 
tory of  the  assets  of  an  estate  the  homestead  of  the  decedent,  and  set 
It  apart  to  the  surviving  spouse  held  to  state  facts  sufficient  to  invoke 
the  jurisdiction  of  the  county  court. — ^Belt  v.  Bush  (OUa.),  176  Pac. 
936,  936. 

3.  Possession  of  estate. 

<1)  Right  to,  and  nature  of. — Immediately  upon  the  issuance  of  let- 
ters of  administration  to  an  executor  or  administrator,  he  is  entitled 
to  have  the  possession  of  the  estate  of  deceased,  both  real  and  personal, 
to  the  end  that  the  rents  and  profits,  and  if  need  be  the  proceeds  of 
the  property  itself,  be  applied  to  the  payment  of  debts  and  charges, 
and  the  balance,  if  any,  distributed  and  by  him  delivered  to  the  party 
entitled. — Page  v.  Tucker,  64  Cal.  121, 123;  Meeks  v.  Hahn,  20  Cal.  620, 
628;  Jahns  v.  Nolting,  29  Cal.  607,  610;  Murphy  v.  Crouse,  136  Cal.  14, 
87  Am.  St.  Rep.  90,  66  Pac.  971;  Webb  v.  Winter,  136  Cal.  466,  468,  67 
Pac.  691;  In  re  Higgins'  Estate,  16  Mont.  474,  28  L.  R.  A.  116,  39  Pac. 
506;  Bank  of  Ukiah  v.  Rice,  143  Cal.  265,  101  Am.  8t.  Rep.  118,  76  Pac. 
1020.  An  administrator  is  entitled  to  th6  possession^  of  the  property 
of  the  deceased,  real  and  personal,  for  the  purposes  of  administration. 
—Butler  V.  Smith,  20  Or.  126,  26  Pac.  381.  He  takes  charge  of  the 
entire  estate,  whether  it  passes  to  the  heir  or  is  otherwise  disposed  of. 
— Ward  V.  Moorey,  1  Wash.  Ter.  104.  Not  only  is  the  executor  or 
administrator  entitled  to  the  possession  of  all  the  real  and  personal 
estate  of  the  decedent,  but  it  Is  made  his  duty  to  reduce  it  into  posses- 
sion, and  his  right  of  action  must  be  commensurate  with  the  right  and 
duties  thus  imposed  upon  him  by  the  statute. — Collins  y.  O'Laverty, 
136  Cal.  31,  34,  68  Pac.  327.  The  possession  of  the  administrator  does 
not  devest  the  heir  or  devisee  of  the  fee.  His  possession  is  for  the 
heirs  or  devisees  who  are  the  owners  and  seised  in  fee,  subject  to  the 
temporary  right  of  the  administrator  to  the  possession,  and  subject  to 
the  defined  statutory  authority  and  powers  of  sale  given  to  the  admin- 
istrator.— Ryer  v.  Fletcher  Ryer  Co.,  126  Cal.  482,  484,  68  Pac.  908. 
At  common  law,  the  administrator  was  entitled  to  the  possession 
of  the  personal  estate  of  the  deceased  until  disposed  of  in  due  course 
of  administration.  The  title  vested  In  him,  but  here  the  title  vests  in 
the  heir.  At  common  law;  the  title  vested  In  the  administrator,  by 
relation,  at  the  time  of  the  death  of  the  deceased;  but  here  the  admin- 
istrator's control  of  the  property,  by  relation,  extends  back  to  the 
same  point  of  time,  and  he  is  deemed  in  law  from  that  time  to  have 
the  possession,  or  to  be  entitled  to  the  possession,  of  the  personal 
property,  as  the  case  may  require. — Jahns  v.  Nolting,  29  Cal.  507,  611. 
The  right  to  the  possession  of  the  real  property  of  an  intestate  remains 
exclusively  with  the  administrator  until  the  estate  is  settled,  or  until 
distribution  is  directed  by  order  of  the  probate  court — Meeks  v.  Hahn, 
20  CaL  620,  628.    And  the  court  can  not  deprive  an  executor  or  admin- 
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istrator  ot  bis  poBsesslon  of  the  property  of  the  estate,  except  in  the 
manner  provided  by  law. — Estate  of  Welch,  110  Cal.  605,  609,  42  Pac. 
10S9.  An  executor,  however,  has  no  right  of  possession  as  against  a 
chattel  mortgagee  who  has  the  right  of  possession  under  the  terms 
of  a  contract.  The  death  of  the  mortgagor  does  not  affect  the  rights 
of  the  mortgagee  under  the  contract,  and  the  executor  possesses  no 
new  rights  to  the  property,  or  to  the  possession  of  it,  that  were  not 
in  the  mortgagor  in  his  lifetime.  On  default  in  payment,  the  mort- 
gagee has  the  right  of  possession  of  the  property,  as  well  against  the 
executor  of  the  mortgagor  as  against  the  mortgagor  himself. — Mathew 
V.  Mathew,  138  Cal.  334,  337,  71  Pac.  344.  An  executor  or  administrator 
is  not  a  co-tenant  with  a  devisee  or  heir,  and  he  is  entitled  to  the 
possession  against  the  devisee  or  heir. — Webb  v.  Winter,  135  Cal.  455, 
458,  67  Pac.  691.  Upon  the  death  of  one  owning  personal  property,  the 
property  passes  at  once  to  his  heirs,  devisees,  or  legatees,  but  subject 
to  the  control  of  the  probate  court  and  the  possession  of  the  adminis- 
trator or  executor,  for  the  purposes  of  administration;  and  the  title 
of  the  heirs  is  subject  to  the  performance  by  the  executor  or  adminis- 
trator of  all  his  trusts,  among  which  is  the  payment  of  the  debts  of  the 
decedent;  and  the  heirs  finally  come  into  the  possession  and  enjoy- 
ment of  only  such  portion  as  may  remain  after  the  execution  of  such 
trusts  by  the  representative. — Estate  of  Vance,  152  Cal.  760,  93  Pac. 
1010,  1011.  Representative  takes  possession  of  entire  estate  for  admin- 
istration purposes  and  all  property  is  subject  to  debts  without  priority 
between  realty  and  personalty. — Richards  v.  Blaisdell,  12  Cal.  App.  101, 
106  Pac.  732.  Ehccept  as  otherwise  provided  by  statute,  an  executor  or 
administrator  is  entitled  to  the  possession  and  control  of  all  property 
of  the  deceased  until  the  administration  is  completed,  or  such  property 
has  been  surrendered  to  the  heirs  or  devisees  by  order  of  the  court  or 
Judge.— Hillman  v.  Toung,  64  Or.  73,  79,  127  Pac.  793,  129  Pac.  124. 
The  administrator  is  entitled  to  the  possession  and  control  of  the  real, 
as  well  as  of  the  personal  estate,  of  the  decedent  until  the  administra- 
tion is  completed. — Stadelman  v.  Miner,  83  Or.  348,  155  Pac.  708,  163 
Pac.  585,  983.  ESxecutors  and  administrators  are  entitled  to  the  pos- 
session and  control  of  the  property,  both  real  and  personal,  of  estates 
while  being  administered  by  them,  as  against  heirs  and  devisees,  as 
well  as  against  all  other  persons. — Bishop  v.  Locke,  92  Wash.  90,  158 
Pac.  997.  Until  distribution,  the  administrator  has  the  right  of  posses- 
sion of  real  estate,  to  the  exclusion  Of  the  heir. — Estate  of  Piercy; 
Piercy  v.  Piercy,  168  Cal.  760,  145  Pac.  88.  Under  the  statutes  of 
Wyoming  the  executor  or  administrator  of  an  estate  of  a  deceased 
person  is  entitled  to  the  possession  of  all  the  real  and  personal  prop- 
erty belonging  to  the  estate,  and  to  receive  the  rents  and  profits 
thereof,  and  may  recover  the  rents  and  profits  of  land  held  in  trust 
for  the  decedent — Cook  v.  Elmore,  25  Wyo.  893,  402,  171  Pac.  261. 
The  possession  of  an  administrator  who  was  holding  the  land  for 
residuary  devisees  as  well  as  administrator  could  not  become  adverse 
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as  against  the  testator's  daughter  until  the  latter  had  notice  that  such 
residuary  devisees  were  claiming  to  own  the  land  absolutely. — Chris- 
tiansen V.  Talmage^  69  Or.  440,  138  Pac.  452,  453.  If  a  person  contracU 
for  the  purchase  of  land,  takes  possession,  makes  valuable  improve* 
ments  of  a  permanent  nature,  and  pays  the  full  purchase  price,  the 
administrator  of  his  estate  is  entitled  to  continue  his  possession  as  his 
personal  representative. — ^Zeuske  v.  Zeuske,  62  Or.  46,  51,  124  Pac.  203. 
An  administrator  is  not  entitled  to  possession  of  the  property  as  against 
a  tenant  by  the  curtesy.  The  right  to  the  possession  against  him 
can  not  be  adjudicated  until  he  has  had  his  day  in  court  upon  an 
issue  tendered  against  him  by  the  administrator.  Quaere  whether 
the  estate  of  the  tenant  by  the  curtesy  is  subject  to  the  debts  of  the 
wife  and  therefore  subject  to  possession  by  the  representative  of  the 
estate.— Haberly  v.  Treadgold,  67  Or.  425,  136  Pac.  334,  335. 

(2)  Statute  of  Ifmitatfont.  Loss  of  right. — The  statute  of  limitations 
runs  against  the  executor's  or  administrator's  right  of  possession.  The 
right  of  possession  resting  in  the  representative  is  barred  in  the  same 
way  as  the  right  of  possession  in  any  other  trustee. — ^Webb  v.  Winter, 
135  Cal.  455,  457,  67  Pac.  691.  The  executor  or  administrator  ceases 
to  be  entitled  as  of  course  to  the  possession  of  the  property  of  the 
estate,  where  it  has  been  put  into  the  hands  of  devisees  or  legatees 
under  the  provisions  of  the  statute,  upon  their  giving  bonds  for  the 
payment  of  their  proportion  of  the  debts. — Estate  of  Wood  worth,  31 
Cal.  595,  619.  Where  the  objection  of  the  bar  of  statute  of  limitations 
does  not  appear  upon  the  face  of  the  complaint,  and  the  objection  is  not 
raised  by  the  answer,  it  is,  for  the  purposes  of  the  action,  to  be  re- 
garded as  abandoned.  Such  is  the  rule  where  the  action  is  upon 
a  demand  arising  upon  contract,  and  in  our  system  of  practice  the  same 
rule  must  apply  where  the  action  is  to  enforce  a  right  to  the  possession 
of  real  property. — Meeks  v.  Hahn,  20  CaL  620,  627.  A  right  of  action 
existing  in  decedent  at  his  death  must  be  brought  within  a  year  from 
the  death  by  his  administrator  under  section  2890,  Comp.  Laws  of 
Utah  of  1907.— Rasmussen  v.  Sevier  Valley  Co.,  40  Utah  371,  121  Pac 
745.  Section  1452  of  the  Code  of  Civil  Procedure  of  California  does 
not  make  possession  of  land  by  the  administrator  a  necessary  pre- 
requisite to  a  sale  by  him. — ^Estate  of  Bazzuro,  161  Cal.  72,  118  Pac.  434. 
Where  a  testator  was  insane  at  the  time  of  the  performance  of  certain 
transactions  complained  of  and  remained  so  until  the  time  of  his  death 
the  statute  of  limitations  does  not  run  against  him,  and  his  executors 
may  have  such  transactions  set  aside. — Fleming  v.  Black  Warrior  Cop- 
per Co.  Amalgamated,  15  Ariz.  1,  51  L.  R.  A.  (N.  S.)  99,  1^6  Pac.  273. 
A  judgment  against  the  administrator,  in  an  action  brought  by  him 
against  the  heirs  to  obtain  possession  of  the  land,  rendered  in  accor- 
dance with  the  provisions  of  section  1452  of  the  Code  of  Otvil  Procedure 
of  California,  upon  findings  that  possession  by  him  was  unnecessary 
to  pay  debts,  expenses,  or  legacies,  or  for  distribution,  did  not  divest 
the  administrator  or  the  court  of  the  power  to  sell  the  land,  if  such 
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sale  was  for  the  best  interests  of  the  heirs. — Estate  of  Bazzuro,  161 
Cal.  72,  118  Pac.  484. 

(3)  Domiciliary  executors. — It  is  the  duty  of  the  domiciliary  exec- 
utor to  take  possession  of  foreign  assets  of  his  testator,  so  far  as  he  is 
able  to  do  so.— Estate  of  Ortiz,  86  Cal.  306,  316,  21  Am.  St  Rep.  44,  24 
Pac.  1034;  and,  where  no  conflicting  grant  of  authority  appears,  the 
domiciliary  appointee  of  another  state  may  take  charge  of  and  control 
personal  property  of  the  deceased  in  the  state  of  its  situs. — Estate 
of  OrUz,  86  Cal.  306,  315,  21  Am.  8t.  Rep.  44,  24  Pac.  1034. 

<4)  Recovery  of  possession. — ^Where  the  executor  or  administrator 
has  the  exclusive  right  to  the  possession  of  the  property  of  the  estate 
of  a  decedent  until  the  final  order  of  the  court,  and  where  he  has 
the  right  to  bring  suit  to  recover  any  property  belonging  to  the  estate 
held  adversely  by  others,  and  where  the  possession  of  the  heirs  is 
made  subject  to  the  possession  of  the  executor  or  administrator  for  the 
purpose  of  administration,  the  executor  or  administrator  has  a  right 
to  maintain  an  action  to  recover  the  property  of  his  Intestate. — Jenkins 
V.  Jensen,  24  Uteh  108,  91  Am.  St.  Rep.  783.  66  Pac.  773,  776;  Roury  v. 
Dulfleld,  1  Ariz.  509.  He  may  recover  the  possession  from  an  heir  or 
devisee. — Page  v.  Tucker,  54  Cal.  121,  122.  And  the  executor  or  admin- 
istrator, being  entitled  to  the  possession  of  the  estate  of  the  deceased, 
may  maintain  ejectment. — Curtis  v.  Herrlck,  14  Cal.  117,  73  Am.  Dec. 
632;  McClelland  v.  Dickenson,  2  Utah  100;  but  see  Emeric  v.  Pennlman, 
26  Cal.  119;  Carrhart  v.  Montana,  etc.,  Co.,  1  Mont.  245.  He  may  also 
bring  an  action  to  quiet  title  to  the  real  estate  of  his  decedent. — Pennie 
V.  HUdreth,  81  Cal.  127,  130,  22  Pac.  898;  Collins  v.  O'Laverty,  136  Cal. 
31,  68  Pac.  327.  If  a  person,  before  his  death,  was  entitled  to  a  con- 
veyance of  land,  a  conveyance  of  it  to  his  administrator,  as  such,  vests 
the  legal  title  thereto  in  the  administrator. — In  re  Smith,  4  Nev.  254, 
97  Am.  Dec^  531.  The  executor  or  administrator  may  maintain  an 
action  necessary  either  to  protect  his  possession  or  to  reduce  into 
possession  property  of  the  estate  held  by  others.  In  the  application  of 
this  rule,  "the  difference  between  legal  and  equitable  estates  is  of  no 
practical  importance.  They  are  both  estates  originating  by  law,  and 
held  under  law,  and  in  that  sense  are  legal  estates."  There  is  there- 
fore no  room,  in  an  action  by  the  administrator  of  a  deceased  person 
to  F.et  aside  and  cancel  a  deed  executed  by  the  decedent  in  her  lifetime, 
for  any  distinction  between  legal  actions  brought  on  the  title,  and 
equitable  actions  brought  to  recover  property  of  which  the  legal  title 
as  well  as  the  possession  is  in  another.  The  sole  test  of  the  adminis- 
trator's right  of  action  is  the  right  of  the  estate  to  the  possession 
of  the  property.  If  the  right  exists,  then  the  right  of  action  exists;  and 
it  will  make  no  difference  if,  in  order  to  recover  property,  to  the  pos- 
session of  which  the  estate  is  entitled,  it  should  become  necessary  to 
cancel  a  voidable  deed,  or  otherwise,  according  to  the  equity  practice, 
to  dispose  of  an  outstanding  legal  title. — Collins  v.  O'Laverty,  136  Cal. 
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31,  35,  68  Pac.  327.  In  an  action  by  an  executor  or  administrator  for 
the  possesBion  of  real  estate  of  his  decedent,  it  is  not  necessary  to 
set  out  the  Inventory  and  appraisement  in  the  complaint,  if  the  making 
of  an  inventory  is  not  a  prerequisite  of  the  right  to  take  possession 
of  the  estate. — ^Black  v.  Story,  7  Mont.  238,  14  Pac.  703.  An  executor 
or  administrator,  however,  is  not  entitled  to  institute  partition  pro- 
ceedings, unless  expressly  authorized  by  the  statute. — ^Ryer  v.  Fletcher 
Ryer  Co.,  126  Cal.  482,  484,  485,  68  Pac.  908.  If  the  executor  or  admin- 
istrator has  a  right  to  sue,  and  omits  that  duty,  the  beneficiary  Is  then 
barred,  and  his  remedy  Is  against  the  administrator  or  his  bondsmen. 
If  the  administrator  fails  to  sue  to  recover  land  of  the  estate,  or  to  set 
aside  a  sale  within  three  years  next  following  it, — ^the  administration 
so  long  continuing, — then  the  heirs,  as  well  as  himself,  are  barred,  even 
though  the  heirs  are  minors;  and  this  on  the  ground  that,  under  our 
system,  the  administrator  represents  the  heirs;  he  the  trustee,  they  the 
cestuls.— Dennis  v.  Dint,  122  Cal.  39,  44,  68  Am.  St.  Rep.  17,  54  Pac.  378. 
If  an  administrator  negligently  allows  the  statute  of  limitations  to  run 
so  as  to  bar  his  rights  as  such,  he  lays  himself  liable  to  the  heir  or 
any  one  else  by  his  failure  to  perform  his  duty. — ^Jenkins  v.  Jensen, 
24  Utah  108,  91  Am.  8t  Rep.  783,  66  Pac.  773,  778.  The  possession  of 
an  administrator  may  be  tacked  to  that  of  heirs  to  make  out  a  five 
years'  continuous  adverse  possession,  because  the  possession  of  the 
administrator  is  that  of  the  heir. — Spotts  v.  Hanley,  85  Cal.  155,  167, 
24  Pac.  738.  An  executor  or  administrator  is  entitled  to  the  possession 
of  the  real  estate  of  his  decedent,  and  may  maintain  ask  action  therefor. 
—In  re  Hlggins'  Estate,  15  Mont  474,  28  L.  R.  A.  116,  39  Pac  606,  509. 

REFERENCES. 

Possession  of  personal  assets. — See  note  112  Am.  St.  Rep.  731.  Ad- 
ministrator's right  to  possession  of  personal  property  of  his  decedent 
and  to  recover  it — See  note  3  L.  R.  A.  (N.  S.)  704. 

4.  Appeal. 

(1)  In  general. — ^Although  Judgment  was  for  the  administrator  and 
against  the  personal  defendant,  who  claimed  the  legal  right  to  the 
money,  yet  where  the  facts  are  undisputed,  and  the  single  question 
presented  upon  appeal  Is  as  to  their  legal  effect  and  as  to  whether 
the  findings  of  the  undisputed  facts  warrant  the  conclusions  of  law 
and  support  the  Judgment  it  is  held  otherwise,  and  that  Judgment 
should  be  ordered  for  defendant  upon  the  findings. — Carr  v.  Carr,  15 
Cal.  App.  480,  115  Pac.  261.  Judgment  in  action  by  representative  to 
recover  land  fraudulently  transferred  held  erroneous  in  so  far  as  it 
precluded  defendants  from  retaining  surplus  after  payment  of  debts. 
Code  Civ.  Proc.,  Sec.  1691,  requiring  payment  of  any  surplus  to  person 
from  whom  property  is  recovered. — Shiels  y.  Nathan.  12  Cal.  App.  604» 
108  Pac.  34. 
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CHAPTEB  n. 

EMBEZZLEMENT  AND  SURRENDER  OF  PROPERTY  OF  ESTATE. 

S  879.    Embezzlement  of  estate  before  issuance  of  letters. 

S  880.    Citation  to  persons  suspected  of  having  embezzled  estate,  etc. 

S  881.    Form.    Complaint  charging  concealment,   embezzlement,  etc.» 

of  estate. 
S  382.    Form.    Citation  to  answer  for  alleged  embezzlement  of  estate, 

etc. 

S  883.  Refusal  to  obey  citation.  Penalty. 
S  384.  Form.  Commitment  for  contempt. 
S  886.    Citation  to  account  for  estate. 

BMBEZZLEMBNT  OF  PROPERTT  OF  ESTATE. 

1.  Definition.  8.  Indictment     Petition.     Evidence. 

2.  Construction  and  validity  of  4.  Power  of  court. 

statute. 

§  379.    BmbeiKlement  of  egtate  before  issuance  of  letters. 

If  any  person  embezzles,  conceals,  smuggles,  or  fraud- 
ulently disposes  of  any  of  the  moneys,  goods,  chattels,  or 
effects  of  a  decedent,  he  is  chargeable  therewith,  and 
liable  to  an  action  by  the  executor  or  administrator  of  the 
estate  for  double  the  value  of  the  property  so  embezzled, 
concealed,  smuggled,  or  fraudulently  disposed  of,  to  be 
recovered  for  the  benefit  of  the  estate. — Kerr's  Cyc.  Code 
Civ.  Proc,  ^  1458. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
No  Identical  statute  found. 
Alaska — Compllei^  Laws  of  1913,  section  1646. 
Arizona — ^Revlsed  Statutes  of  1913,  paragraph  861. 
Colorado— Mills's  Statutes  of  1912,  section  8042. 
Idaho — Compiled  Statutes  of  1919,  section  7660. 
Montana — ^Revised  Codes  of  1907,  section  7604. 
N'evada—Revlsed  Laws  of  1912,  section  6962. 
North  Dakota — Compiled  Laws  of  1913,  sections  8709,  8800. 
Oklahoma — Revised  Laws  of  1910,  section  6324. 
Oregon — Lord's  Oregon  Laws,  section  1190. 
South  Dakota— Compiled  Laws  of  1913,  section  6774. 
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Utah— Compiled  Laws  of  1907,  section  3936. 

Washington — ^Laws  of  1917,  chapter  166,  page  670,  section  101. 

Wyoming — Compiled  Statutes  of  1910,  section  5667. 

§380.    Gitation  to  persons  suspected  of  having  embesded 
estate,  etc. 

If  any  executor,  administrator,  or  other  person  inter- 
ested in  the  estate  of  a  decedent,  complains  to  the  su- 
perior court,  or  a  judge  thereof,  on  oath,  that  any  person 
is  suspected  to  have  concealed,  embezzled,  smuggled,  or 
fraudulently  disposed  of  any  moneys,  goods,  or  chattels 
of  the  decedent,  or  has  in  his  possession  or  knowledge 
any  deeds,  conveyances,  bonds,  contracts,  or  other  writ- 
ings, which  contain  evidences  of  or  tend  to  disclose  the 
right,  title,  interest,  or  claim  of  the  decedent  to  any  real 
or  personal  estate,  or  any  claim  or  demand,  or  any  lost 
will,  the  said  court  or  judge  may  fcite  such  person  to 
appear  before  such  court,  and  may  examine  him  on  oath 
upon  the  matter  of  such  complaint.  If  such  person  is  not 
in  the  county  where  the  decedent  died,  or  where  letters 
have  been  granted,  he  may  be  cited  and  examined  either 
befor.  the  superior  eourt  of  the  county  where  he  ia 
found,  or  before  the  superior  court  of  the  county  where 
the  decedent  died,  or  where  letters  have  been  granted. 
But  if  he  appears  and  is  found  innocent,  his  necessary  ex- 
penses must  be  allowed  him  out  of  the  estate. — Kerr's, 
Cyc,  Code  Civ.  Proc,  §  1459. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  Identity. 
Alaska— Compiled  Laws  of  1913,  section  1642. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  86^ 
Colorado — Mills's  Statutes  of  1912,  section  8042. 
Idaho— Compiled  Statutes  of  1919,  section  756L 
Kansas — General  Statutes  of  1916,  section  4683. 
Mor.tana* — ^Revised  Codes  of  1907,  section  7505. 
Nevada — ^Revised  Laws  of  1912,  section  5963. 
North  Dakota— Compiled  Laws  of  1913,  sections  8712,  8800. 
Oklahoma — ^Revised  Laws  of  1910,  section  6326. 
Oregon — ^Lord's  Oregon  Laws,  section  1186. 
South  Dakota — Compiled  Laws  of  1918»  section  6776. 
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Utah — Compiled  Laws  of  1907,  section  3927. 

Washington — Laws  of  1917»  chapter  166,  page  670,  section  102. 

Wyoming — Compiled  Statutes  of  1910,  section  5558. 

§  381.    Form.  Complaint  charging  concealment^  embezzlement, 
etc.,  of  estate. 

[Title  of  court.] 

.  ,      ,      ,       ,  (No. .1    Dept.  No. . 

[TiUe  of  estate.]  j  ^^Title  of  form.] 

Now  comes ,  and,  complaining  to  the  court,  alleges : 

That  he  is  the  duly  appointed,  qualified,  and  acting  ad- 
ministrator 2  of  the  estate  of ,  deceased ; 

That  he  suspects  that has  concealed,  smuggled,  and 

conveyed  away  certain  goods  and  chattels  of  the  decedent, 
to  wit, ;  • 

That  he  suspects  that  said has  in  his  possession, 

and  has  knowledge  of,  certain  deeds,  conveyances,  bonds, 
contracts,  and  other  writings,  to  wit,  ,*  which  con- 
tain evidences  of,  and  tend  to  disclose,  the  right,  title, 
interest  and  claim  of  decedent  to  certain  real  and  per- 
sonal property,  and  in  certain  claims  and  demands  ;^  and 

that  the  said has  knowledge  of  a  lost  will  of  said 

decedent.' 

Complainant,  furthermore,  is  informed  and  believes, 
and  upon  such  information  and  belief  alleges  the  fact  to 
be,  that  said has  had  in  his  possession  certain  per- 
sonal property  of  said  estate,  to  wit, ,''  but  that  the. 

said neglects  and  refuses  to  deliver  said  property, 

or  any  part  thereof,  to  said  administrator,®  but  has 
fraudulently  embezzled,  converted,  and  appropriated  the 
same  to  his  own  use. 

Wherefore  complainant  prays  that  the  said  be 

cited  to  appear  before  this  court,  that  he  may  be  examined 
on  oath  concerning  the  matters  alleged  in  this  complaint. 

,  Attorney  for  Complainant.   ,  Complainant. 

[Add  ordinary  verification.] 

Explanatory  notes. — i  Give  file  number.  *  2  Or,  executor  of  the  last 
will,  etc.    8  Insert  description  thereof.    4  Give  brief  description.    5  State 
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them,  eoive  particulars,  as  far  as  possible.  7  Insert  description. 
8  Or,  executor. 

§382.    Form.    Citation  to  answer  for  alleged  embesdement 
of  estate,  etc. 

[Title  of  court! 

rm<xi      M  ^M      n  (No. .1    DeptNo.^— . 

[TiUe  of  proceeding.]  j         ^^^^  ^^  ^^^  j 

The  People  of  the  State  of . 

To ,  Greeting. 

You  are  hereby  cited  to  be  and  appear  in  the conrt 

of  the county  *  of ,  at  the  court-room  of  Depart- 
ment No. ^  in ,•  on ,*  the day  of ^ 

19 — ,  at o  'clock  in  the  forenoon  ^  of  said  day,  then 

and  there  to  show  cause,  if  any  you  have,  why  you  should 
not  be  examined  concerning  property  of  the  above  estate 
alleged  to  have  been  embezzled  by  you.* 

By  order  of  the courts  this day  of ^  A.  D. 

19—.  Attest : ,  Clerk. 

[Seal]    •  By ,  Deputy  Clerk. 

Explanatory  notes. — i  Give  file  number.  2  Or,  city  and  county,  a  Give 
location  of  courtrroom.  4  Give  day  of  week.  6  Or,  afternoon.  oOr, 
concealed,  smuggled,  or  fraudulently  disposed  of  by  you;  or,  concern* 
ing  your  possession  or  knowledge  of  possession  of  certain  deeds,  bonds, 
contracts,  or  other  writings  which  contain  evidence  of,  or  tend  to  dis- 
close some  right,  title,  or  interest  of  the  above  decedent  to,  certain 
real  or  personal  property;  or,  ccmceming  an  alleged  lost  wiU  of  the 
above  decedent. 

§  383.    Bef uaal  to  obey  citation.  Penalty. 

If  the  person  so  cited  refuses  to  appear  and  submit  to 
an  examination,  or  to  answer  such  interrogatories  as 
may  be  put  to  him,  touching  the  matters  of  the  complaint, 
the  court  may,  by  warrant  for  that  purpose,  commit  him 
to  the  county  jaU,  there  to  remain  in  close  custody  until 
he  submits  to  the  order  of  the  court,  or  is  discharged 
according  to  law. 

COMPELLIKQ  DISCLOSUBB  BY  OOMMITMBNT. — ^If ,  UpOU  SUCh 

examination,  it  appears  that  he  has  concealed,  embezzled, 
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smuggled,  or  fraudulently  disposed  of  any  moneys,  goods, 
or  chattels  of  the  decedent,  or  that  he  has  in  his  posses- 
sion or  knowledge  any  deeds,  conveyances,  bonds,  con- 
tracts, or  other  writings  containing  evidences  of  or  tend- 
ing to  disclose  the  right,  title,  interest,  or  claim  of  the 
decedent  to  any  real  or  personal  estate,  claim,  or  demand, 
or  any  lost  will  of  the  decedent,  the  court  may  make  an 
order  requiring  such*  person  to  disclose  his  knowledge 
thereof  to  the  executor  or  administrator,  and  may  com- 
mit him  to  the  county  jail,  there  to  remain  until  the  order 
is  complied  with,  or  he  is  discharged  according  to  law. 

Intbrrogatoribs  and  answers  to  be  in  writing. — ^And 
all  such  interrogatories  and  answers  must  be  in  writing, 
signed  by  the  party  examined,  and  filed  in  the  court.  In 
addition  to  the  examination  of  the  party,  witnesses  may 
be  produced  and  examined  on  either  side. — Kerr's  Cyc. 
Code  Civ.  Proc,  §  1460. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  Identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  sections  1643, 1644. 
Arizona — Revised  Statutes  of  1913,  paragraph  863. 
Colorado— Mills's  Statutes  of  1912,  section  8042. 
Idaho— Compiled  Statutes  of  1919,  Section  7562. 
Kansat — General  Statutes  of  1915,  so'^tions  4684-4686. 
Montana — Revised  Codes  of  1907,  section  7506. 
Nevada — Revised  Laws  of  1912,  section  5954. 
North  Dakota — Compiled  Laws  of  1913,  sections  8718,  8800. 
Oklahoma— Revised  Laws  of  1910,  section  6326. 
Oregon — Lord's  Oregon  Laws,  sections  1187,  1188. 
South  Dakota — Compiled  Laws  of  1913,  section  5776. 
Utah — Compiled  Laws  of  1907,  sections  3927,  3928. 
Washington — Laws  of  1917,  chapter  166,  page  670,  section  108. 
Wyoming — Compiled  Statutes  of  1910,  section  5559. 

§384.    Form.  Gommitment  for  contempt. 

[Title  of  court] 

(No. .1    Dept.  No. . 

[Title  of  estate.]  |  [Title  of  form.] 

This  court,  after  due  and  legal  proceedings  had,  hav- 
ing made  and  entered  its  order  on  the day  of , 

19 — ,  that appear  before  this  court  to  be  examined 
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on  oath  concerning  the  matters  alleged  in  a  complaint 

filed  herein  on  the day  of ,  19 — ,  wherein  the 

said was  charged  with  concealing  and  embezzling 

certain  estate  of  decedent  ;2  and  it  being  shown  to  the 
court  that  due  and  legal  notice  of  said  order  was  given  to 

the  said ;  that  he  has  neglected  and  refused,  and  still 

neglects  and  ref uses^  to  obey  said  order ;  and  that  it  is  in 
his  power  to  obey  it, — 

It  is  ordered,  adjudged,  and  decreed.  That  the  said 

be  committed  to  the  county  jail  of  said  county,*  there  to 
remain  until  said  order  is  compUed  with,  or  until  he  is 
discharged  according  to  law,  and  that  the  sheriff  of  said 

county  *  take  charge  of  the  said ,  and  him  safely  keep 

and  imprison  in  accordance  with  the  terms  of  this  order. 

Dated ,  19 — .        ,  Judge  of  the Court. 

• 

Explanatory  notes. — lOive  file '  number.  2  Or  whatever  the  order 
may  have  been.    8, 4  Or,  city  and  county. 

§  385.    Citation  to  account  for  estate. 

The  superior  court,  or  a  judge  thereof,  upon  the  com- 
plaint, on  oath,  of  any  executor  or  administrator,  may 
cite  any  person  who  has  been  intrusted  with  any  part  of 
the  estate  of  the  decedent  to  appear  before  such  court, 
and  require  him  to  render  a  full  account,  on  oath,  of  any 
moneys,  goods,  chattels,  bonds,  accounts,  or  other  prop- 
erty or  papers  belonging  to  the  estate,  which  have  come 
to  his  possession  in  trust  for  the  executor  or  adminis- 
trator, and  of  his  proceedings  thereon ;  and  if  the  person 
so  cited  refuses  to  appear  and  render  such  account,  the 
court  may  proceed  against  him  as  provided  in  the  pre- 
ceding section. — Kerr's  Cyc.  Code  Civ.  Proc,  §  146L 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  Identity. 
Alaska — Compiled  Laws  of  1913,  section  1646. 
Arizona* — Revised  Statutes  of  1913,  paragraph  864. 
Idaho* — Compiled  Statutes  of  1919,  section  7563. 
Kansas — General  Statutes  of  1915,  sections  4503,  4636. 
Montana*— Revised  Codes  of  1907,  section  7507. 
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Nevada— Revised  Laws  of  1912,  section  5954. 

North  Dakota— Compiled  Laws  of  1913,  section  8800. 

Oklahoma* — ^Revised  Laws  of  1910,  section  6327. 

Oregon — ^Lord's  Oregon  Laws,  section  1189. 

South  Dakota* — Compiled  Laws  of  1913,  section  6777. 

Washington — ^Laws  of  1917,  chapter  156,  page  670,  section  102. 

Wyoming — Compiled  Statutes  of  1910,  section  5560. 

EMBEZZLEMENT  OP  PROPERTY  OP  ESTATE. 

1.  Definition.  8.  Indictment     Petition.     Evidence. 

2.  ConBtructlon   and   validity   of  4.  Power  of  court. 

statute. 

1.  Definition. — To  embezzle  the  property  of  an  estate  Is  to  appro- 
priate fraudulently  to  one's  own  use  and  to  conceal  the  effects  of  the 
estate,  which  such  person  has  In  his  possession;  and  to  alienate,  sig- 
nifies to  transfer  wrongfully  such  property  to  another.  Such  embez- 
zlement or  alienation  is  a  wrongful  conversion  of  the  property,  for 
which  an  action  of  trover  was  maintainable  at  common  law.  An  action 
of  the  nature  of  an  action  of  trover  may  be  brought  by  the  adminis- 
trator without  the  aid  of  the  statute,  against  any  person  who  has  em- 
bezzled or  alienated  the  personal  property  of  the  estate,  prior  to  the 
granting  of  administration.  The  statute  does  not  give  a  new  right  of 
action,  nor  create  a  remedy  where  one  did  not  previously  exist,  but  it 
merely  Increases  the  measure  of  damages,  in  case  the  tortious  con- 
version has  been  committed  at  a  particular  time  when  the  property 
Is  peculiarly  exposed  to  loss, — ^that  Is,  the  time  Intermediate  the  death 
of  the  deceased  and  the  issuing  of  the  letters  of  administration. — ^Jahns 
y.  NolUng,  29  CaL  507,  511. 

REFERENCES. 
See  note  S  646,  post 

2.  Construction  and  validity  of  statute. — The  statutory  proceedings 
whereby  an  executor  or  administrator  may  recover  property  of  the 
estate  of  a  decedent,  alleged  to  have  been  embezzled  by  the  defendant 
and  converted  to  his  own  use,  are  remedial  and  not  penal  in  their 
nature,  and  do  not  contravene  any  provisions  of  the  state  constitution. 
—Levy  V.  Superior  Court,  105  Cal.  600,  606,  29  L.  R.  A.  811,  38  Pac.  965; 
dismissed  for  want  of  jurisdiction,  167  U.  S.  175,  17  Sup.  Ct.  769,  42 
L.  Ed.  126.  The  statute  of  Colorado,  providing  for  the  county  court's 
citing  to  appear  before  It  persons  charged  with  having  embezzled  funds 
that  are  Included  In  the  estate  of  a  decedent.  Is  In  two  parts,  the  one 
Inquisitorial,  designed  especially  as  an  economical  and  efficient  mode 
of  discovering  property  of  a  decedent's  estate;  and  the  other  for  giving 
a  cause  of  action  when  certain  facts  are  found  to  exist — ^Vick  Roy  v. 
Morgan,  62  Colo.  122,  160  Pac.  1030.  The  Colorado  statute,  relating 
to  the  citation  before  the  county  court  of  persons  alleged  to  have 
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embezzled  money  from  a  decedent,  can  not  be  employed  to  enforce 
the  payment  of  a  debt  or  liability  for  the  converaion  of  property  of  the 
estate,  or  to  try  controverted  questione  of  the  right  to  the  property. — 
Vlck  Roy  v.  Morgan,  62  Colo.  122,  160  Pac.  1030. 

3.  Indictment.  Petition.  Evidence. — ^An  indictment  which  charges 
that  the  defendant  received  into  his  hands,  as  administrator,  the  sum 
of  seventeen  hundred  and  ninety-four  dollars,  but  In  rendering  his 
final  account  charged  himself  with  only  seventeen  hundred  doUars, 
does  not,  in  the  absence  of  all  averments  of  other  necessary  inculpa- 
tory facts,  charge  the  defendant  with  the  crime  of  embezzlement — 
People  V.  Gale,  77  Cal.  120,  19  Pac.  231.  The  petition  of  an  adminis- 
trator, under  the  statute  of  Montana,  alleged  that  decedent,  at  the 
time  of  his  death,  was  indebted  to  a  designated  bank;  that,  as  security 
for  such  indebtedness,  he  had,  in  his  lifetime,  given  certain  mortgages 
and  deeded  certain  real  property  to  the  bank;  that  the  administrator 
had  slnee  paid  all  the  indebtedness  and  had  received  a  reconveyance 
of  a  part  of  said  realty:  but  that  the  bank  had  refused  to  reconvey  the 
same;  and  concluded  as  follows:  "That  the  following-named  persons 
have  some  knowledge  relating  to  the  title  to  these  ihterests  in  the 
said  properties,^  and  said  administrator  asks  that  this  court  make  an 
order  citing  the  following-named  persons  to  appear  before  said  court 
at  a  time  and  place  wh^re  they  may  be  examined  under  oath,  and  that 
they  be  required  to  bring  all  title  deeds,  books,  memorandums,  and 
entries  in  books  in  relation  to  all  matters  alleged  in  said  complaint," 
after  which  follow  the  names  of  the  persons; — is  fatally  defective,  in 
that  it  fails  to  allege  that  any  of  these  persons  has  in  his  possession 
or  has  knowledge  of  any  book,  deed,  conveyance,/ bond,  contract,  or 
other  writing  which  contains  evidence  of,  or  tends  to  disclose  the  right, 
title,  interest,  or  claim  of  the  decedent  to,  any  part  of  the  real  estate 
described  therein.  A  subsequent  allegation  to  this  effect  Is  necessary, 
in  order  to  set  the  machinery  of  the  court  in  operation;  and  the  court 
erred  in  issuing  a  citation  upon  such  insufficient  petition. — State  v. 
District  Court,  36  Mont.  318,  89  Pac.  62,  63.  Where  the  plaintiff  in  an 
action  for  the  wrongful  taking  of  the  personal  estate  of  a  decedent  has 
averred  the  facts  entitling  him  to  recover  damages  according  to  the 
measure  as  enhanced  by  the  statute,  and  has  claimed  thb  same  in  his 
prayer  for  relief,  they  should  be  awarded  to  him  accordingly,  if  the 
evidence  sustains  the  allegations  of  the  complaint;  and  if  he  fails  to 
prove  the  allegations  which  bring  the  case  within  the  statutory  rule  of 
damages,  but  sustains  the  issues  upon  the  remaining  allegations,  the 
recovery  should  be  as  In  ordinary  actions  for  trover  and  conversion. — 
Jahns  V.  Nolting,  29  Cal.  507,  513.  The  decree  of  partial  distribution 
was  properly  admitted  in  a  prosecution  for  embezzlement  of  legacy  by 
the  executor,  as  the  basis  for  the  demand  made  on  behalf  of  the  com- 
plaining witness,  refusal  of  which  was  an  act  of  conversion  of  the 
legacy,  notwithstanding  the  fact  that  it  had  not  become  final  through 
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expiration  of  the. period  for  appeal  wheti  ofPcfred  and  admitted  in  erl* 
dence.— People  y.  Dates,  29  Cal.  App.  260,  264,  156  Paa  112. 

4.  Power  of  court — While  the  statute  provides  for  a  citation  and 
examination  of  parties  alleged  to  have  in  their  possession  property 
belonging  to  an  estate,  it  does  not  declare  that  the  court  may,  after 
such  examination,  when  the  title  to  the  property  is  in  dispute,  order 
such  effects  to  be  delivered  up  to  the  executor  or  administrator,  or 
deposited  where  the  court  may  order.  Thus  the  court  has  no  power 
to  order  a  person  to  deposit  a  sum  of  money,  claimed  to  belong  to  the 
estate  of  a  decedent,  in  a  bank,  subject  to  the  order  of  the  court,  where 
such  person  claims  a  right  to  the  money. — ^Ex  parte  Casey,  71  Oal. 
269,  271,  12  Pac.  118.  So  where  money  was  paid  to  an  attorney  at 
law,  as  a  retainer  and  for  services,  by  the  one  who  employed  him,  the 
fact  that  the  attorney  failed  to  comply  with  his  contract,  or  to  per- 
form  the  agreed  services,  does  not  authorize  the  court  to  commit  him 
to  prison  for  refusing  to  refund  the  money  that  had  been  paid  to  him, 
especially  where  the  court  acts  without  trial,  and  without  giving  the 
petitioner  a  right  to  a  defense  in  the  ordinary  way.  In  making  such  an 
order  the  court  exceeds  its  jurisdiction. — ^Tomsky  v.  Superior  Court, 
131  Cal.  620,  623,  63  Pac.  1020.  The  probate  court  has  no  Jurisdiction 
over  a  contest  for  the  proceeds  of  an  insurance  policy  payable,  by  its 
terms,  to  the  widow  and  minor  children  of  the  deceased.  Such  fund  is 
not  a  part  of  the  estate  of  the  deceased. — ^Heydenfeldt  v.  Jacobs,  107 
Cal.  373,  377,  40  Pac.  492.  For  other  cases  involving  the  same  principle, 
see  Bx  parte  HolUs,  59  Cal.  405;  Stuparich  Mfg.  Co.  v.  Superior  Court, 
123  Cal.  290,  292,  55  Pac.  985.  A  person  in  possession  of  personal  prop- 
erty, under  a  claim  of  ownership,  can  not  be  summarily  deprived 
thereof  by  an  order  of  court  based  on  the  affidavits  of  an  adverse 
claimant,  but  he  has  the  right  to  have  his  title  determined  in  an  ap- 
propriate action  by  the  verdict  of  a  Jury  or  the  findings  of  a  court 
upon  issues  firamed  for  that  purpose. — Stuparich  Mfg.  Co.  v.  Superior 
Court,  123  Cal.  290,  292,  55  Pac.  985.  Under  sections  3632  and  3636 
of  the  General  Statutes  of  Kansas  of  1909,  the  probate  coupt  has 
authority  to  examine  for  concealed  or  embezzled  property  belonging 
to  an  estate  and  enforce  its  return  to  the  administrator  or  other 
proper  custodian,  and  if  the  person  so  embezzling  or  concealing  such 
property  refuse  to  comply  with  the  *order  to  restore  the  same,  he 
may  be  imprisoned  as  for  contempt  of  court  and  when  so  imprisoned 
he  will  not  be  discharged  by  a  writ  of  habeas  corpus. — Ex  parte  Moran, 
83  Kan.  615,  112  Pac.  94.  The  district  court  upon  an  appeal  from  the 
probate  court,  in  proceedings  under  the  Executor's  Act  of  Kansas, 
found  the  defendant  guilty  of  unlawfully  taking  away  and  withholding 
personal  property  of  the  estate  from  the  administrator  and  adjudged 
that  it  be  restored  to  his  possession  and  that  such  restoration  be  com- 
pelled by  attachment;  but  also  ordered  that  in  case  there  were  suffi- 
cient other  personal  property  of  the  estate  to  pay  the  indebtedness 
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and  expenses  of  administration,  the  administrator  should  return  the 
property  (or  the  proceeds  thereof)  to  the  defendants.  Held  that  the 
order  for  the  return  of  the  property  was  an  unwarranted  interference 
with  the  due  course  of  administration  and  erroneous. — ^Vaughan  t. 
Brown,  81  Kan.  1»  106  Pac.  80, 
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CHAPTER  nL 

DUTIES  OF  CORONER  AND  TREASURER. 

§  386.1  Duties  of  coroner  as  to  property  of  deceased  persons. 

§  386.2  Sale  of  property  at  public  auction. 

§  386.8  Sale  of  personal  property  on  coroner's  application,  to  pay  burial 

expenses. 
§  386.4  Money  found  on  dead  body, 

§  385.^    Duties  of  coroner  as  to  property  of  deceased  persons. 

The  coroner  must  within  thirty  days  after  an  inquest 
upon  a  dead  body  deliver  to  the  legal  representatives  of 
the  deceased  any  money  or  other  property  found  upon 
the  body.  If  within  the  said  thirty  days  no  such  legal 
representative  makes  a  demand  upon  the  coroner  for  the 
said  money  or  property  found  upon  the  body  of  the  de- 
cedent, then,  upon  the  expiration  of  the  said  thirty  days, 
the  coroner  must  deliver  to  the  treasurer  any  money 
found  upon  the  body  of  the  deceased,  together  with  the 
proceeds  of  the  sale  of  the  property  found  upon  the  body 
of  the  decedent,  which  sale  shall  be  held  in  accordance 
with  the  provisions  of  section  four  thousand  one  hundred 
and  forty  six  a  of  this  code,  and  at  the  same  time  an 
affidavit  with  the  treasurer  showing: 

1.  The  amount  of  money  belonging  to  the  estate  of  the 
deceased  person  which  has  come  into  his  possession  since 
his  last  statement. 

2.  The  disposition  made  of  such  property. 

3.  If  the  coroner  or  any  justice  of  the  peace  acting  as 
coroner  fails  to  deliver  to  the  treasurer  within  forty  days 
after  any  inquest  upon  a  dead  body  all  money,  or  pro- 
ceeds from  the  sale  of  property  found  upon  such  body, 
unless  claimed  in  the  meantime  by  the  public  adminis- 
trator or  other  legal  representative  of  the  decedent  as 
required  by  this  section,  the  district  attorney  must  pro- 
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ceed  against  the  coroner  or  justice  of  the  peace  acting  as 
coroner  to  recover  the  same  by  civil  action  in  the  name  of 
the  county. — Kerr's  Cyc.  Pol.  Code,  §  4146, 

ANALOGOUS  AND  IDENTICAL  STATUTE8. 
No  Identical  statute  found. 
Alaska — Compiled  Laws  of  1913»  sections  2484,  2486. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  2633. 
Idaho — Compiled  Statutes  of  1919,  section  3677. 
Montana — ^ReYised  Codes  of  1907,  section  3068. 
Nevada — Revised  Laws  of  1912,  section  7553. 
North  Dakota — Compiled  Laws  of  1913,  section  3420. 
Oklahoma — ^Revised  Laws  of  1910,  section  1687. 
Oregon — ^Lord's  Oregon  Laws,  sections  1846-1849. 
Utah — Compiled  Laws  of  1907,  section  1239. 
Washington— Remington's  1915  Code,  section  4026. 

§  386.'    Sale  of  property  at  public  auction. 

If  within  thirty  days  after  an  inquest  upon  a  dead  body 
no  legal  representative  of  such  decedent  shall  have  de- 
manded from  the  coroner  or  any  justice  of  the  peace  act- 
ing as  coroner  the  property  found  upon  the  person  of  the 
decedent,  the  coroner  or  justice  of  the  peace  acting  as 
coroner  shall  sell  such  property  at  public  auction  upon 
reasonable  public  notice,  and  must  immediately  there- 
after deliver  the  proceeds  of  such  sale  to  the  treasurer, 
who  shall  place  the  same  to  the  credit  of  the  county,  in 
the  same  manner  as  prescribed  in  section  four  thousand 
one  hundred  and  fifteen  of  this  code. — Kerr's  Cyc.  Pol. 
Code,  §  4146a. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
No  identical  statute  found. 
AiasIca— Compiled  Laws  of  1913,  section  2485. 
Nevada — ^Revised  Laws  of  1912,  section  7554. 
Olciahoma — ^Revised  Laws  ow  1910,  section  1687. 
Washington — ^Remington's  1915  Code,  section  4026. 

§  385.'    Sale  of  personal  property,  on  coroner's  application,  to 
pay  burial  expenses. 
When  an  inquest  is  held  by  the  coroner,  and  no  other 
person  takes  charge  of  the  body  of  deceased,  he  must 
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cause  it  to  be  decently  interred;  and  he  may,  in  order  to 
decently  inter  the  body  of  the  deceased,  apply  to  a  judge 
of  the  superior  court  of  his  county  for  an  order  permit- 
ting the  coroner  to  summarily  sell  any  personal  property 
belonging  to  the  deceased,  and  to  withdraw  any  money 
that  the  deceased  may  have  on  deposit  with  any  bank 
and  to  collect  any  indebtedness  or  claim  that  may  be 
owing  or  due  the  deceased.  If  upon  such^  application  it 
appears  to  the  court,  by  competent  evidence,  that  the 
total  value  of  the  estate  of  the  deceased  is  less  than 
seventy-five  dollars,  the  judge  shall  make  an  order 
granting  the  application;  and  there  shall  be  no  ad- 
ministration upon  the  estate  of  the  deceased  unless 
additicmal  estate  be  found  or  discovered.  No  notice  of 
the  application  need  be  given  and  no  fee  shall  be  charged 
by  the  clerk  of  the  court  or  coroner  for  the  filing  of  said 
appUcation,  or  for  any  duty  or  service  of  the  clerk  or 
coroner  connected  therewith.  Upon  the  sale  of  the  per- 
sonal property  of  the  deceased  or  the  collection  of  any 
money,  claim,  or  indebtedness  by  the  coroner,  he  shall 
use  the  same  for  expenses  of  the  funeral  of  the  deceased. 

The  coroner  shall  file* with  the  clerk  of  the  court  a 
statement  showing  the  property  of  the  deceased  that 
came  into  his  hands,  the  amount  received  from  the  sale 
of  any  personal  property,  and  the  disposition  of  the 
property  of  the  deceased,  and  shall  file  with  the  clerk 
vouchers  showing  what  disposition  w^s  made  of  the 
property ;  if  there  is  not  sufficient  property  belonging  to 
the  estate  of  the  deceased  to  pay  the  necessary  expenses 
of  the  burial,  the  expenses  are  a  legal  charge  against  the 
county. — Kerr's  Cyc.  Pol.  Code,  %  4144. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  Identical  statute  found. 
North  Dakota— Compiled  Laws  of  1913,  section  3421. 
Oklahoma — ^Revised  Laws  of  1910,  section  1687. 
Washington— Remington's  1915  Code,  section  4028. 
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§  385.^    Money  found  on  dead  body. 

The  treasurer  upon  receiving  from  the  coroner  or  jus- 
tice of  the  peace  acting  as  coroner  money  found  on  a  dead 
body  must  place  it  to  the  credit  of  the  county.  All  said 
moneys  must  be  kept  in  a  separate  fund.— £^err'^  Cyc. 
Pol  Code,  §  411b. 


PART  VI. 

* 

SUPPORT  OF  FAMILY.    EXEMPT  PROPERTY, 

HOMSTEAD. 


CHAPTER  I. 

SUPPORT  OP  PAMILT.  EXEMPT  PROPERTY. 

9  886.    Right  to  remain  In  possession  of  homestead,  etc. 
9  387.    Form.    Order  making  proYision  for  support  of  family  antU  re- 
turn of  inrentory. 
9  388.    All  property  exempt  from  execution  to  be  set  apart  for  use  of 

family. 
§  388.1  Notice  and  hearing  of  petition  to  set  aside  exempt  property  for 

use  of  family. 
9  389.    Form.    Petition  for  decree  setting  apart  homestead  for  use  of 

family. 
9  890.    Fonn.    Order  setting  apart  recorded  homestead  of  value  less 

than  fiye  thousand  dollars.    Community  property. 
9  391.    Form.    Order  setting  apart  recorded  homestead,  of  value  less 

than  fiye  thousand  dollars,  selected  by  decedent  out  of  his  or 

her  separate  property. 
§  392.    Form.    Order  setting  apart  recorded  homestead,  of  yalue  less 

than  fiye  thousand  dollars,  selected  by  the  surrivor  only,  out 

of  decedent's  separate  property. 
9  393.    Form.    Order  setting  apart  homestead  where  none  was  re- 
corded. 
9  394.    Form.    Order  setting  apart  property  exempt 
9  395.    Form.    Petition  for  order  setting  apart  personal  property  for 

use  of  family  and  for  family  allowance. 
9  396.    Form.    Affidavit  of  posting  notice  of  hearing  of  petition  for 

family  allowance. 
9  397.    Form.    Notice  of  hearing  petition  for  family  allowance. 
9  398.    Form.    Order  for  family  allowance. 
9  399.    Extra  allowance  may  be  made. 
§  400.    Payment  of  allowance. 

9  401.    Property  set  apart,  how  apportioned  between  widow  and  children. 
9  402.    Administration  of  estates  not  exceeding  fifteen  hundred  dollars 

in  value. 
9  403.    Form.    Order  that  summary  administration  be  had. 
9  404.    Form.    Notice  to  creditors.    Summary  administration. 
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§  406.  Form.  Order  to  show  cause  why  entire  estate  should  not  l)c 
assigned  to  widow  and  minor  children. 

f  406.  Form.  Notice  of  application  for  order  to  set  aside  all  of  de- 
cedent's estate  for  the  benefit  of  his  family. 

I  407.  Form.  Notice  of  time  and  place  of  hearing  application  for  set- 
ting aside  entire  estate  for  use  and  support  of  family. 

§408.  Form.  Affidavit  of  posting  of  notice  of  petition  for  assign- 
ment of  estate  for  use  and  support  of  ftoiily. 

I  409.  Form.  Order  assigning  entire  estate  for  use  and  support  of 
ftoiily  of  deceased. 

S  410.    When  all  property  other  than  homestead  to  go  to  children. 


FAMILT  AIJX>WANGB. 


1.  In  general.    Bxempt  property. 
(1)  Widow's  quarantine. 
(S)  Bzempt    property.      Gen- 
erally. 

(5)  Same.    Statutory  right. 

(4)  Same.     Lobs  of  right  and 
waiver. 

(6)  Same.    Widower's  right  to. 

(6)  Same.       Expenditure     of 

allowance. 

(7)  Same.     Homestead. 

(8)  Same.     Riffht  of  surviving 

Indian    spouse   to   home- 
stead. 

(9)  Nature  of  right 

(10)  Application    or    petition. 

"Family." 

(11)  Proof  of  rierht 

(12)  Notice  not  required. 
(18)  Considerations  in  fixing. 
(14)  Objections.     Exceptions. 
(16)  Fixing  amount.    When  not 

excessive. 

(16)  Widow  is  entitled  to,  when. 

(17)  To  be  made  when. 

(18)  Widow   Is  not  entiUed   to, 

when. 

(19)  To    chUdren. 

(20)  Order.     In  general. 

(21)  Order.    Duration,  modifica- 

tion,  cessation,  and  sus- 
pension. 


(22)  Order.    Insolvent  estates. 

(28)  Order.    Validity. 

(24)  Order.    Finality,  ooncluslve- 

ness. 
(26)  Paid  without  order  of  court. 

(26)  Contest  of  allowance.    0>]- 

lateral  attack. 

(27)  Vacating  allowance.  Fraud. 

(28)  Ldens.  Contracts  to  pay  out. 

(29)  Further  allowance. 

(80)  Motion  for  new  trial. 

(81)  Appeal.     Review. 

S.  Assignment  of  estate  less  in  value 
than  fifteen  hundred  dol- 
lars. 

(1)  In  general. 

(2)  Notice  to  creditors,  and  to 

show  cause. 
(8)  What  property  may  be  set 

apart. 
(4)  Widow   is   not  entlUed   to, 

when. 
(6)  Apportionment,   and   rights 

of  children. 

(6)  Liens,  outstanding  tittes, 

etc. 

(7)  Passing  and  vesting  of 

estate. 

(8)  Sale  and  mortgage  of  estate. 

(9)  Appeal. 

(10)  Death  .  pending    appeaL 
Abatement. 


§  386.    Bight  to  remain  in  possession  of  homestead,  etc. 

When  a  person  dies  leaving  a  widow  or  minor  children, 
the  widow  or  children,  until  letters  are  granted  and  the 
inventory  is  returned,  are  entitled  to  remain  in  posses- 
sion of  the  homestead,  of  all  the  wearing  apparel  of  the 
family,  and  of  bU  the  household  furniture  of  the  decedent, 
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and  are  also  entitled  to  a  reasonable  provision  for  their 
support,  to  be  allowed  by  the  superior  court,  or  a  judge 
thereof. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1464. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  Identity. 

Alaska — Compiled  Laws  of  1913,  section  1647. 

Arizona* — ^Revised  Statutes  of  1913,  paragraph  866. 

Colorado — Mills's  Statutes  of  1912,  section  8012;  as  amended  by  Laws 
of  1915,  chapter  173,  page  496. 

Hawaii— Revised  Laws  of  1916,  section  2984. 

Idaho*— Compiled  Statutes  of  1919,  section  7664. 

Kansas— General  Statutes  of  1916,  section  4633;  as  amended  by  Laws 
of  1917,  chapter  186,  page  235. 

Montana — ^ReYlsed  Codes  of  1907,  section  7508. 

Nevada — ^ReYised  Laws  of  1912,  section  5956. 

North  Dakota — Compiled  Laws  of  1913,  section  8728. 

Oklahoma— Revised  Laws  of  1910,  section  6328. 

Oregon— Lord's  Oregon  Laws,  section  1233. 

South  Dakota — Compiled  Laws  of  1913,  volume  n,  page  491,  sec- 
tion 153. 

Utah — Compiled  Laws  of  1907,  section  3846. 

Washington— Laws  of  1917,  chapter  166,  page  671,  section  104. 

Wyoming — Compiled  Statutes  of  1910,  secton  5602. 

§  387.    Form.   Order  making  provision  for  support  of  family 
until  return  of  inventory. 

[Title  of  court] 

(No. .1    Dept  No. , 

[Title  of  estate.]  J  [Title  of  form.] 

A  petition  for  letters  of  administration  ^  on  the  estate 

of ,  deceased,  having  been  filed  in  this  court,  from 

which  it  appears  that  said died  on  or  about  the 

day  of ,  19 — ;  that  at  the  time  of  his  death  he  was  a 

resident  of  said  county  •  and  state,  and  that  he  left  a 

widow  and minor  children;  and  it  being  shown  to 

the  court  that  said  widow  and  minor  children  have  no 
means  of  support  until  such  letters  *  are  granted,  and  the 
return  of  the  inventory  of  said  estate,  and  that  the  sum 

of dollars  ($ )  would  be  a  reasonable  sum  for 

such  support, — 

It  is  hereby  ordered,  That  the  sum  of  dollars 
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($ — — )  per  month  be  appropriated  out  of  said  estate  for 
the  support  of  said  family  until  the  return  of  said  inven- 
tory, and f  the  said  administrator,*^  is  hereby  directed 

to  pay  the  same  monthly,  on  the day  of  each  and 

every  month,  to ,  the  widow  of  said  deceased,  until 

said  inventory  be  returned,  or  until  the  further  order  of 
this  court. 
Dated ,  19 — .         ,  Judge  of  the Court. 

Explanatory  notes. — i  Give  file  number.    2  Or,  letters  testamentary, 
t  Or,  city  and  county.    4  Or,  letters  testamentary.    6  Or,  executor. 

§  388.  All  property  exempt  from  exeoution  to  be  let  apart  for 
use  of  family. 
Upon  the  return  of  the  inventory,  or  at  any  subsequent 
time  during  the  administration,  the  court  may  on  petition 
therefor,  set  apart  for  the  use  of  the  surviving  husband 
or  wife,  or,  in  the  case  of  his  or  her  death,  to  the  minor 
children  of  the  decedent,  all  the  property  exempt  from 
execution,  including  the  homestead  selected,  designated 
and  recorded;  provided  such  homestead  was  selected 
from  the  common  property,  or  from  the  separate  prop- 
erty, of  the  persons  selecting  or  joining  in  the  selection 
of  the  same.  If  none  has  been  selected,  designated,  and 
recorded,  or  in  case  the  homestead  was  selected  by  the 
survivor  out  of  the  separate  property  of  the  decedent, 
the  decedent  not  having  joined  therein,  the  court  must 
select,  designate  and  set  apart,  and  cause  to  be  recorded, 
a  homestead  for  the  use  of  the  surviving  husband  or 
wife  and  the  minor  children ;  or  if  there  be  no  surviving 
husband  or  wife,  then  for  the  use  of  the  minor  children, 
in  the  manner  provided  in  article  two  of  this  chapter,  out 
of  the  common  property,  or  if  there  be  no  common  prop- 
erty, then  out  of  the  real  estate  belonging  to  the  dece- 
dent.— Kerr's  Cyc.  Code  Civ,  Proc,  §  1465. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
No  identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  1648. 
Arlson*— Revised  Statutes  of  1913,  paragraph  866. 
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Colorado — ^MiUs's  Statutes  of  1912,  Bections  3881,  8012;  and  Laws  of 
1916,  chapter  178,  page  496,  amending  said  section  8012^ 

Hawaii — Laws  of  1917,  Act  38,  page  60;  amending  Revised  Laws  of 
1916,  section  2491. 

Idaho — Compiled  Statutes  of  1919,  secticm  7666. 

Kansas— General  Statutes  of  1916,  sections  4683»  4684,  4636;  as 
amended  by  Laws  of  1917,  page  236. 

Montana — Revised  Codes  of  1907,  section  7609. 

Nevada — ^Revised  Laws  of  1912,  section  6967. 

North  Dakota— Compiled  Laws  of  1913,  sections  8723,  8726. 

Oklahoma— Revised  Laws  of  1910,  sections  6328,  6330. 

Oregon — ^Lord's  Oregon  Laws,  section  1284. 

South  Dakota — Compiled  Laws  of  1918,  section  6779. 

Utah— Compiled  Laws  of  1907,  section  8846. 

Wyoming— Compiled  Statutes  of  1910,  section  6606. 

§888.^    Notiee  and  hearing  of  petition  to  set  aside  exempt 
property  for  use  of  family. 

When  the  petition  mentioned  in  the  preceding  section 
is  filed  the  derk  of  the  court  must  set  the  petition  for 
hearing  by  the  court  and  give  notice  thereof  by  causing 
notices  to  be  posted  in  at  least  three  public  places  in  the 
county,  one  of  which  must  be  at  the  place  where  the  court 
is  held,  containing  the  name  of  the  decedent,  the  name  of 
the  petitioner,  the  nature  of  the  application,  and  the  time 
at  which  the  same  will  be  heard. 

Mailino  op  notice,  and  proof. — Such  notice  must  be 
given  at  least  ten  days  before  the  hearing,  and  a  copy 
thereof  must  be  mailed  at  least  ten  days  before  the  day 
appointed  for  the  hearing  to  the  executor  or  administra- 
tor, if  he  be  not  the  petitioner,  and  to  any  person  named 
as  co-executor  or  co-administrator  not  petitioning,  and 
upon  the  attorney  of  any  person  who  has  appeared  or 
given  notice  of  appearance  (by  an  attorney)  in  the  estate 
as  heir,  legatee,  devisee,  next  of  Mn,  or  creditor,  or  as 
otherwise  interested,  addressed  to  them  at  their  places  of 
residence,  or  office,  if  known,  and  if  not  known,  then  to 
the  county  seat  of  the  county  where  the  proceedings  are 
pending.    Proof  of  such  posting  and  mailing  must  be 


812  PROBATE  LAW  AND  PBACTICB. 

made  at  the  hearing. — Kerr's  Cyc.  Code  Civ.  Proc, 
§  1465a. 

§  389.    Form.  Petitioii  for  decree  setting  apart  homestead  for 
use  of  family. 

[Title  of  court] 

(No. .1    I>ept  No. w 

[Titte  of  estate.]  |         ^Title  of  fonn.] 

To  the  Honorable  the '  Conrt  of  the  County  •  of , 

State  of . 

The  petition  of ,  the  administrator  *  of  the  estate  of 

'y  deceased,  respectfully  shows : 


That  said  deceased  was  a  resident  of  the  county  *  of 
at  the  time  of  his  death,  and  left  estate  in  the  said 


county  *  and  state ; 

That  letters  of  administration  were  issued  to ^  the 

said  administrator/  on  the day  of ,  19 — j  and 

that  on  the day  of ^  19 — ,  said  administrator  • 

duly  returned  an  inventory  and  appraisement  of  said 
estate  to  said •  court ; 

That  a  certain  quantity  of  land  in  said  inventory,  and 
hereinafter  partictdarly  described,  together  with  the 
dwelling-house  thereon  and  its  appurtenances,  was 
selected  from  the  community  property  of  said  spouses  ^^ 
by  said  deceased  in  his  lifetime,  and  was  duly  declared 
and  recorded  as  a  homestead  by  declaration  recorded  in 

the  office  of  the  county  recorder  of  the  county  of on 

the day  of ,  19 — ,  in  volume of  declarations 

of  homestead,  at  page  ;  that  said  declaration  of 

homestead  remained  in  full  force  and  effect  at  the  time 
of  the  death  of  deceased;" 

That  said  premises  do  not  exceed  in  value  the  sum  of 
five  thousand  dollars  ($5,000),  and  were  appraised,  as 
appears  by  said  inventory  and  appraisement,  at  the  sum 
of  -• dollars  ($ )  only ; 

That  the  family  of  said  deceased  consists  of  his  widow, 
,  and  three  minor  children,  viz., ^ ,  and ; 
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and  that  said  widow  was  the  wife  of  deceased  at  the  time 
said  homestead  was  declared  and  recorded  as  aforesaid ; 

That  the  said  quantity  of  land  is  situated  in  said 
county  ^2  of ,  state  of ,  and  is  particularly  de- 
scribed as  follows,  to  wit : .^* 

Wherefore  your  petitioner  prays  that  the  said  home- 
stead, consisting  of  said  quantity  of  land,  together  with 
the  dwelling-house  thereon  and  its  appurtenances,  be  set 
apart  for  the  use  of  the  family  of  said  deceased.^* 

Dated ,  19 — .  ,  Petitioner. 

,  Attorney  for  Petitioner.^* 

• 

Explanatory  notes. — i  Oiye  file  number.  2  Title  of  court.  8  Or,  city 
and  county.  4  Or,  executor,  b,  6  Or,  city  and  county,  t,  8  Or,  executor. 
0  Title  of  court,  lo  Or,  from  the  separate  property  of  the  deceased. 
11  Or,  if  no  homestead  had  ever  been  selected,  designated,  and  recorded 
as  required  by  law,  during  the  life  of  said  deceased,  by  either  said 
deceased  or  hla  surviving  spouse,  that  a  certain  quantity  of  land  in 
said  inventory,  and  hereinafter  described,  with  the  dwelling-house 
thereon  and  appurtenances,  was  occupied  by  deceased  and  his  family 
as  a  homestead  at  the  time  of  his  death,  and  is  still  so  occupied  by  the 
widow  and  children  of  said  deceased,  and  is  in  every  respect  fit  and 
proper  to  be  so  used  and  occupied.    12  Or,  city  and  county,    is  Describe 

the  land.    i4  0r,  be  set  apart  to  ,  the  widow  of  said  deceased. 

IS  Qive  address. 

§  390.    Form.  Order  setting  apart  recorded  homestead  of  value 
less  than  Ave  thousand  dollars.  Gommunity  property. 

[Title  of  court] 


{No. .1    Dept.  No. . 
[Titieofform.] 

The  inventory  and  appraisement  herein  having  been 
duly  made  and  filed,  and  the  following  described  real 
estate  having  been  appraised  therein  at  not  exceeding 
five  thousand  dollars  ($5,000)  in  value,  and  having  been 
duly  selected  and  recorded  as  a  homestead  in  the  lifetime 
of  said  decedent,  and  being  community  property, — 

Now,  on  motion  of ^  it  is  ordered  by  the  court. 

That  the  same  be  set  oflf  to ,  the  surviving  widow  ^ 

of  said  decedenti  as  her  property,  subject  to  no  other 
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liability  of  said  decedent  than  such  as  exists  or  has  been 

created  by  law,* 

Said  land  is  described  as  follows,  to  wit : .* 

Entered ^  19 — .  ,  County  Clerk. 

By J  Deputy. 

Explanatory  notes. — i  Giye  file  number.  2  Or  as  the  case  may  be. 
8  Refer  to  particular  proYisiou.    4  Describe  the  land. 

§  391.  Form.  Order  setting  apart  recorded  homestead,  of  value 
less  than  flye  thousand  dollars,  selected  by  decedent 
out  of  his  or  her  separate  property, 

[Title  of  court] 

[Tltie  of  estate!  i^'"' '^    DeptNo, . 

L 1  lue  or  es we. J  j         j.^^^^  ^^  ^^^^ ^ 

The  inventory  and  appraisement  herein  having  been 
duly  made  and  filed,  and  the  following  described  real 
estate  having  been  appraised  therein  at  not  exceeding 
five  thousand  dollars  ($5,000)  in  value,  and  having  been 
duly  selected  and  recorded  as  a  homestead  by  said  de- 
cedent during  his  life,  out  of  his  separate  property, — 

Now,  on  motion  of ,  the  administrator*  of  said 

deceased,  it  is  ordered  by  the  court.  That  the  said  prem- 
ises be  set  off  to y  the  suviving  widow  •  of  said  de- 
cedent, as  her  property,  subject  to  no  other  liability  of 
said  decedent  than  such  as  may  exist  under  provisions  of 
law,*  if  any  such  liability  there  be. 

Said  land  is  described  as  follows,  to  wit : .* 

Entered ,  19 — .  ,  County  Clerk. 

By ,  Deputy.' 

Explanatory  notes. — i  OiTe  file  number.  2  Or,  executor,  s  Or  as  the 
case  may  be.  4  Refer  to  particular  provision.  5  Description,  e  That 
orders  need  not  be  signed  by  the  judge,  see  note  §  77,  ante.  Compare 
Welnrich  y.  Hensley.  121  Cal.  647»  54  Pac.  254;  Estate  of  F&th,  132 
Cal.  609,  64  Pao.  995, 
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§392.  Farm.  Order  setttng  ^Murt  recorded  homestead,  of 
value  less  than  Ave  thoiuaiid  dollars,  selected  by  the 
survivor  only,  out  of  decedent's  separate  property. 

[Title  of  court] 


rmi*i      .      *  *   ,  (No. .1    DeptNo. . 

[Tltie  of  estate.]  J  ^^^^  ^^  ^^^  3 

The  inventory  and  appraisement  herein  having  been 
duly  made  and  filed  in  this  courts  and  the  following  de- 
scribed real  estate  having  been  appraised  therein  at  not 
exceeding  five  thousand  dollars  ($5,000)  in  value,  and 
having  been  duly  selected  and  recorded  as  a  homestead 
by  the  wife  of  said  decedent  during  his  life,  out  of  his 
separate  property,  the  said  decedent  not  having  joined 
in  said  selection, — 

Now,  on  motion  of y  it  is  ordered,  That  the  same  be 

set  off  for  the  period  of years  *  from  this  date  to  the 

family  of  said  decedent,  namely,  ,  his  widow,  and 

and ,  his  minor  children. 

Said  land  is  described  as  follows,  to  wit : .^ 

Entered ,  19 — .  ,  County  Clerk. 

By  — — ,  Deputy.* 

Explanatory  notes. — i  Give  file  nninber.  2  The  period  may  be  limited 
to  the  life  of  the  surYiYor.  Estate  of  Schmidt,  94  Gal.  384,  886,  29  Pac. 
714;  Estate  of  Firth.  146  Cal.  236,  238,  78  Pac.  643.  But  in  no 
case  can  it  extend  beyond  the  life  of  the  person  to  whom  the  home- 
stead is  set  apart:  Hutchinson  y.  McNally,  86  Cal.  619,  621,  24  Pac. 
1071.  Compare  Weinrich  y.  Hensley,  121  Cal.  647,  64  Pac.  264;  Estate 
of  Fath,  132  Cal.  609,  64  Pac.  996.  s  Insert  description. '  4  That  orders 
need  not  be  signed  by  the  judge,  see  note  }  77,  ante. 

§  393.    Form.  Order  setting  apart  homestead  where  none  was 
recorded. 

[Title  of  court] 

,_.  ,      ^  ^,      ^  (No. .1     DeptNo. , 

[Title  of  proceeding.]  J  ^^^^  ^^  ^^^^^ 

The  inventory  and  appraisement  herein  having  been 
duly  made  and  filed^  and  it  having  been  shown  to  the 
court  that  no  homestead  had  been  selected  and  recorded 
during  the  life  of  said  decedent, — 
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On  motiou  of ^  it  is  orderedi  That  the  real  estate 

hereinafter  described  be,  and  it  is  hereby,  selected,  desig- 
nated, and  set  apart  by  the  court  as  a  homestead  for  the 

use  of ,  the  surviving  spouse,  and ,  the  minor 

child,  of  said  decedent. 

Said  property  is  community  property,*  and  is  described 
as  follows : .•  ,  County  Clerk. 

Entered ,  19—.  By ^  Deputy.* 

Explanatory  notes. — i  Give  file  number.  2  Or,  is  separate  property  of 
the  decedent,  and  is  hereby  set  apart  as  a  homestead  for  the  period  of 

years  from  this  date.    8  Describe  the  land.    4  That  orders  need 

not  be  signed  by  the  judge,  see  note  S  77,  ante. 

§  394.    Form.  Order  setting  apart  property  exempt 

[Title  of  court] 

,«,,,-      .       *  (No. .1    DeptNo. , 

[Title  of  estate.]  J  ^rj^^^  ^^  ^^^^  3 

It  appearing  to  the  court  that  said  deceased  left  sur- 
viving him ^  his  widow, — 

Now,  on  motion  of  said  widow,  it  is  ordered.  That  there 
be  set  apart,  for  the  use  of  said  widow,  the  wearing- 
apparel  and  household  furniture  of  the  deceased,  which 
furniture  is  described  as  follows,  to  wit : .* 

Entered ^  19 — .  ,  County  Clerk. 

By J  Deputy. 

Explanatory  notes. — 1  Olve  file  number.    2  Describe  the  property. 

§  395.    Form.  Petition  for  order  getting  apart  personal  prop- 
er^ for  use  of  family  and  for  family  allowance. 

[Title  of  court] 

.     ,  ,    .  (No. ^.1    DeptNo. . 

[Title  of  estate.]  J         ^^1^1^  ^^  ^^^^  j 

To  the  Honorable  the  Judge  of  the *  Court  of  the 

County  *  of ,  State  of . 

The  petition  of ,  administrator  *  of  the  estate  of 

-,  deceased,  respectfully  shows : 


That  on  the day  of ^  19 — ,  an  inventory  and 

appraisement  9f  said  estate  was  duly  returned  to  said 
*  court ; 
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That,  as  appears  by  said  inventory  and  appraisement, 
said  estate  has  been  appraised  at  the  snm  of dollars 

($ ); 

That  the  debts  of  said  estate  do  not  exceed,  in  all  prob- 
ability, the  sum  of dollars  ($ ),  and  that  said 

estate  is  solvent  f 

That  your  petitioner  is  advised  and  believes  that  the 
following  personal  property,  belonging  to  said  estate, 
and  mentioned  in  said  inventory  and  appraisement,  is  by 
law  exempt  from  execution,  to  wit : -^ 

That  the  amount  of  said  personal  property  which  is  by 
law  exempt  from  execution  is  insuf&cient  for  the  support 
of  the  family  of  said  deceased ;  that  an  allowance  out  of 
the  said  estate  is  necessary  for  the  maintenance  of  the 

said  family ;  and  that  the  sum  of dollars  ($ )  per 

month  is  a  reasonable  allowance,  according  to  the  circum- 
stances of  said  family. 

Wherefore  your  petitioner  prays  that  all  of  the  said 
personal  property  may  be  set  apart  for  the  use  of  the  said 

family;  and  that  an  allowance  of dollars  ($ )  per 

month  be  made  for  the  maintenance  of  said  family,  out  of 
said  estate,  during  the  progress  of  the  settlement  of  said 
estate.  ,  Petitioner. 

Dated ,  19—. 

Explanatory  notes. — t  Glye  file  number.  2  Title  of  court.  8  Or,  city 
and  county.  4  Or,  executor.  5  Title  of  court  c  Or,  insolvent,  as  the 
case  may  be.    7  Describe  it. 

§  396.    Form.  Affidavit  of  posting  notice  of  hearing  of  petition 
for  family  allowanoe. 

[Title  of  court] 

(No. .1    DeptNo. . 

[Title  of  estate.]  J  ^^^^  ^^  ^^^^^ 

State  of J  1 

Connty »  of y  ] 

,  deputy  connty  clerk  of  said  connty,*  being  dnly 

sworn,  says  that  on  the day  of y  19 — ,  he  posted 

correct  and  true  copies  of  the  within  notice  in  three  of  the 

Probate  Law— 52 


Ho. 
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most  public  places  in  said  county/  to  wit :  one  of  the  said 
copies  at  the  place  at  which  the  court  is  held,^  one  at 

,®  and  one  at ^  in  said  county.*  

Subscribed  and  sworn  to  before  me  this day  of 

,  19 — .  ,  Deputy  County  Clerk. 


Explanatory  notea. — i  Qive  file  number.  2-4  Or,  city  and  county. 
B  Naming  it  e,  7  Other  public  places;  as,  the  city  hall,  land-office, 
United  States  poet-office,  etc    8  Or,  dty  «nd  county. 

9 

§  397.    Form.  Notice  of  hearing  petition  for  family  allowance. 

[Title  of  court.] 


r«,i*,      *      *  X   ,  (No. ^.1    DeptNo. . 

[Title  of  esUte.]  |  [Titie  of  form.] 

Notice  is  hereby  given,  That ,  the  administrator  ^ 

of  the  estate  of ,  deceased,  has  filed  herein  his  peti- 
tion praying  for  an  order  of  this  court  granting  a  family 
allowance  out  of  the  estate  of  said  deceased,  and  that 

^  the day  of ,  19 — ,  at o  'clock  in  the 

forenoon  *  of  said  day,  at  the  court-room  of  said  court, 
at  the  court-house,^  in  said  county,*  has  been  fixed  for  the 
hearing  of  such  petition,  at  which  time  and  place  any  per- 
son interested  in  said  estate  may  appear  and  file  his  ex- 
ceptions in  writing  to  the  said  petition  and  contest  the 
same. 

Dated  this  — '-  day  of ,  19 — .  ,  Clerk. 

By ,  Deputy  Clerk. 

Explanatory  notes.-— i  Qiye  file  number.  2  Or,  executor,  a  Day  of 
week.  4  Or,  afternoon.  6  Qive  location  of  court-house,  e  Or,  city  and 
county. 

§  388.    Form.  Order  for  family  allowanoa. 

[Title  of  court] 


.      .  ^   ,  (No. ^.1    DeptNo. . 

[Title  of  esUte.]  J  ^^^^  ^^  ^^^^  3 

It  appearing  to  the  satisfaction  of  the  court  that  the 
exempt  property  set  apart  to  the  widow  is  insufficient  for 
the  support  of  the  widow  and  children  of  the  deceased, — 

It  is  ordered,  That  there  be  allowed  and  paid  to  the  said 
widow,  for  the  maintenance  of  the  family  of  said  de- 
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ceased,  the  sum  of dollars  ($ )  per  month,  be- 
ginning on  the  first  day  of ,  19 — ^  and  continuing 

until  the  further  order  of  the  court. 

y  County  Clerk. 

Entered ,  19—.  By ,  Deputy.^ 

Explanatory  notes. — i  Give  file  number.  2  That  orders  need  not  be 
signed  by  the  judge,  see  note  8  77,  ante. 

§  399.    Extra  allowance  may  be  made. 

If  the  property  set  apart  is  insufficient  for  the  support 
of  the  widow  and  children,  or  either,  the  court  or  a  judge 
thereof  must  take  such  reasonable  allowance  out  of  the 
estate  as  shall  be  necessary  for  the  maintenance  of  the 
family,  according  to  their  circumstances,  during  the 
progress  of  the, settlement  of  the  estate,  which,  in  case  of 
an  insolvent  estate,  must  not  be  longer  than  one  year 
after  granting  letters  testamentary  or  of  administration. 
— Kerr's  Cyc.  Code  Civ.  Proc,  ^  1466. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
The  *  indicates  identity. 
Alaska — Compiled  Laws  of  1913,  section  1649. 
Arizona* — ^Revised  Statutes  of  1913,  paragraph  867. 
Hawaii — Revised  Laws  of  1916,  section  2491. 
Idaho* — Compiled  Statutes  of  1919,  section  7566. 
Montana* — ^Reyised  Codes  of  1907,  section  7610. 
Nevada — ^Revised  Laws  of  1912,  section  6968. 
North  Dalcota — Compiled  Laws  of  1913,  section  8727. 
Oldahoma— Revised  Laws  of  1910,  section  6331. 
Oregon — ^Lord's  Oregon  Laws,  section  1236. 
South  Dakota — Compiled  Laws  of  1913,  section  6782. 
Utah— Compiled  Laws  of  1907,  section  3846. 
Washington — Laws  of  1917,  chapter  166,  page  672,  section  106. 
Wyoming — Compiled  Statutes  of  1910,  section  6603. 

§  400.    Pajrment  of  allowance. 

Any  allowance  made  by  the  court  or  judge,  in  accord- 
ance with  the  provisions  of  this  article,  must  be  paid  in 
preference  to  all  other  charges,  except  funeral  charges 
and  expenses  of  administration ;  and  any  such  allowance, 
whenever  made,  may,  in  the  discretion  of  the  court  or 
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judge,  take  effect  from  the  death  of  the  deoedeni — 
Kerr's  Cyc.  Code  Civ.  Proc,  %  1467. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  Indicates  identity. 
Arizona* — Revised  Statutes  of  1913,  paragraph  868. 
Hawaii— Revised  Laws  of  1915,  section  2491. 
Idaho*— Compiled  Statutes  of  1919,  section  7567. 
Montana* — Revised  Codes  of  1907»  section  7611. 
Nevada — ^Revised  Laws  of  1912,  section  5959. 
North  Dakota* — Compiled  Laws  of  1913,  section  8728. 
Oklahoma* — Revised  Laws  of  1910,  section  6332. 
South  Dakota* — Compiled  Laws  of  1913,  section  6783. 
Utah — Compiled  Laws  of  1907,  section  3846. 
Washington — Laws  of  1917,  chapter  156,  page  672,  section  106. 
Wyoming* — Compiled  Statutes  of  1910,  section  5604. 

§401.    Property  set  apart^  how  apportioned  between  widow 
and  children. 

When  property,  other  than  the  homestead  selected  and 
recorded  during  the  lifetime  of  the  decedent,  is  set  apart 
to  the  use  of  the  family,  in  accordance  with  the  provisions 
of  this  chapter,  such  property,  if  the  decedent  left  a  sur- 
viving spouse  and  no  minor  child,  is  the  property  of  such 
spouse.  If  the  decedent  left  also  a  minor  child  or  chil- 
dren, the  one-half  of  such  property  belongs  to  the  surviv- 
ing spouse,  and  the  remainder  to  the  child,  or  in  equal 
shares  to  the  children,  if  there  are  more  than  one.  If 
there  is  no  surviving  spouse,  the  whole  belongs  to  the 
minor  child  or  children.  If  the  property  set  apart  is  a 
homestead,  selected  from  the  separate  property  of  the 
decedent,  the  court  can  set  it  apart  only  for  a  limited 
period,  to  be  designated  in  the  order,  and,  subject  to  such 
homestead  right,  the  property  remains  subject  to  admin- 
istration.— Kerr's  Cyc.  Code  Civ.  Proc,  §  1468. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  Identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  1648. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  869. 
Idaho — Compiled  Statutes  of  1919,  section  7568. 
Kansas — General  Statutes  of  1915,  section  4534;  as  amended  hj  Laws 
of  1917,  chapter  186,  page  235. 
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Montana — ^Revised  Codes  of  1907,  section  7512. 

Nevada — ^Revised  Laws  of  1912,  section  6960. 

Oklahoma — Revised  Laws  of  1910,  section  6333. 

Oregon — Lord's  Oregon  Laws,  section  1234. 

South  Dakota — Compiled  Laws  of  1913,  section  5784. 

UUh — Compiled  Laws  of  1907,  section  3847. 

Washington — Laws  of  1917,  chapter  166,  page  672,  sections  104,  106. 

Wyoming — Compiled  Statutes  of  1901,  section  5607. 

§402.  Administration  of  estates  not  exceeding  fifteen  hun- 
dred dollars  in  valne. 
If  a  deceased  person  leave  a  widow  or  minor  child  or 
minor  children  and  upon  the  return  of  the  inventory  of 
the  estate  of  such  deceased  person  it  shall  appear  to  the 
court  or  a  judge  thereof  by  the  verified  petition  of  the 
personal  representative  of  such  deceased  person  or  of 
his  widow  or  of  the  guardian  of  his  minor  children  or  of 
any  of  them  that  the  net  value  of  the  whole  estate  of  said 
deceased  over  and  above  all  liens  or  encumbrances  of 
record  at  the  date  of  the  death  of  said  deceased  does  not 
exceed  the  sum  of  one  thousand  five  hundred  dollars,  the 
court,  or  a  judge  thereof,  shall,  by  order,  require  all  per- 
sons interested  to  appear  on  a  day  fixed  to  show  cause 
why  the  whole  of  said  estate  should  not  be  assigned  for 
the  use  and  support  of  the  family  of  the  deceased. 

NoTioB  AND  HBAKiNG. — ^Noticc  thercof  shall  be  given 
and  proceedings  had  in  the  same  manner  as  provided  in 
section  one  thousand  four  hundred  sixty-five  a  of  this 
code.  If  upon  the  hearing,  the  court  finds  that  the  net 
value  of  the  estate  over  and  above  all  liens  or  encum- 
brances of  record  at  the  date  of  the  death  of  said  de- 
ceased does  not  exceed  the  sum  of  one  thousand  five  hun- 
dred dollars,  it  «hall,  by  decree  for  that  purpose,  assign 
to  the  widow  of  the  deceased,  if  there  be  a  widow,  or  if 
there  be  no  widow,  then  to  the  minor  children  of  the  de- 
ceased, if  there  be  minor  children,  the  whole  of  the  estate, 
subject  to  whatever  mortgages,  liens,  or  encumbrances 
there  may  be  upon  said  estate  at  the  time  of  the  death  of 


822  PROBATE  LAW   AND  PRACTICE. 

said  deceased,  after  the  payment  of  the  expenses  of  the 
last  iUness  of  the  deceased,  funeral  charges,  and  expenses 
of  administration,  and  the  title  thereof  shall  vest  abso- 
lutely in  such  widow,  if  there  is  a  widow,  or  if  there  is  no 
widow,  in  the  minor  children  or  child,  subject  to  whatever 
mortgages,  liens,  or  encumbrances  there  may  be  upon 
said  estate  at  the  time  of  the  death  of  the  deceased,  and 
there  must  be  no  further  proceedings  in  the  administra- 
tion, unless  further  estate  be  discovered. — Kerr^s  Cyc. 
Code  Civ.  Proc,  §  1469. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 
No  Identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  1650. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  870. 
Hawaii — Laws  of  1917,  Act  91,  page  128,  adding  to  Revised  Laws  of 

1915  provisions  concerning  the  administration  of  small  estates, 

namely,  sections  2506a-2506g. 
Idaho — Compiled  Statutes  of  1919,  section  7669. 
Kansas — General  Statutes  of  1916,  section  4660. 
Montana — ^Revised  Codes  of  1907,  section  7618;  and  Laws  of  1909, 

chapter  134,  page  200.    See  Supp.  of  1916,  pages  478,  479,  sections 

3092c-3092h. 

Nevada— Revised  Laws  of  1912,  sections  5961,  6127. 
Oklahoma — ^Revised  Laws  of  1910,  section  6384. 
Oregon — Lord'^  Oregon  Laws,  section  1236. 
South  Dakota — Compiled  Laws  of  1913,  section  6786. 
Utah — Compiled  Laws  of  1907,  section  3847. 
Washington — Laws  of  1917,  chapter  166,  page  666   (settlement  of 

estates  without  administration). 
j  Wyoming — Compiled  Statutes  of  1910,  section  6608. 

§  403.    Form.    Order  that  nunmary  administration  b«  had. 

[Title  of  court] 

.     ,  .   ,  (No. ^.1    Dept  No. . 

[TlUe  of  estate.]  J  [Title  of  form.] 

It  appearing  to  the  court,  upon  the  return  of  the  inven- 
tory and  appraisement  of  the  estate  of ^  deceased, 

herein  filed  on  this  day,  that  the  value  of  all  of  said  estate 
'  does  not  exceed  the  sum  of  five  hundred  dollars  ($500) ; 

and  that  the  said  deceased  left  surviving  him  a  widow 
and minor  children^ — 
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It  is  ordered.  That  a  stuninary  administration  of  said 
estate  be  had,  and  that  the  administrator  ^  of  said  estate 
make  final  settlement  thereof  at  the  end  of  six  months 
from  the  date  of  this  order.  ,  Judge.' 

Dated ,  19—. 

Explanatory  notes. — iQire  file  number.  3  Or,  executor.  sForm  ap- 
propriate in  Montana. 

§  404.    Form.    Notioe  to  creditors.    Summary  administration. 

[Title  of  court] 

,-.. ,      -      .       •  (No. .1    DeptNo. . 

[Titie  of  eBtate.l  |  ^^i^^  ^,  ^^,„  3 

Notice  is  herehy  given^  That  the  above-entitled  court 
has  ordered  a  summary  administration  of  the  estate  of 

f  deceased,  a  copy  of  which  order  is  as  follows,  to  wit, 

;  that  letters  of  administration  *  on  said  estate  were 

granted  to on  the day  of ,  19 — ,  and  bear 

said  date;  and  that  in  pursuance  of  said  order  I  will 
make  final  settlement  of  said  estate  on  the  -n —  day  of 
,19—. 

Notice  is  further  given  to  the  creditors  of,  and  to  all 
persons  having  claims  against,  said  estate  to  exhibit  their 

claims,  for  allowance,  to  the  said  administrator,^  at , 

on  or  before  the  said day  of ,  19 — ;  and  that  all 

claims  not  so  exhibited  will  be  forever  barred. 

Dated ,  19^. 

f  Administrator  *  of  the  Estate  of ,  Deceased. 

Explanatory  notea. — iGive  file  number.  2  Or,  letters  testamentary* 
8, 4  Or,  executor. 

§  406.    Form.    Order  to  show  cause  why  entire  estate  should 
not  be  assigned  to  widow  and  minor  children. 

[Title  of  court] 

iNo. .1    Dept  No. . 
[Title  of  form.] 

The  inventory  and  appraisement  of  the  estate  of  said 
deceased  having  been  returned  and  filed  in  this  court,  and 
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it  appearing  therefrom  that  the  value  of  all  of  said  estate 
does  not  exceed  fifteen  hundred  dollars  ($1,500), — 

It  is  ordered,  That  all  persons  interested  in  the  estate 

of ,  deceased,  appear  in  department of  the * 

court  of  the  county  *  of ,  state  of ,  on ,*  the 

day  of J  19 — ,  at o  'clock  in  the  forenoon  • 

of  said  day,  then  and  there  to  show  cause,  if  any  they 
have,  why  all  of  the  estate  of  said  deceased  should  not  be 

assigned  for  the  use  and  support  of ^,*  the ''  of 

said  deceased. 

Let  the  clerk  give  notice  of  said  hearing  by  posting 
notices  thereof  in  three  public  places  in  this  county,®  at 
least  ten  days  *  prior  to  said  day  of  hearing. 

Dated ,  19 — .  ,  Judge  of  the Court. 

Explanatory  notes. — i  Giye  file  number.  2  Title  of  court.  8  Or,  city 
and  county.  4  Day  of  week,  o  Or,  afternoon.  6  Insert  names. 
7  Widow  and  minor  children.  8  Or,  city  and  county.  ^Or  other  time 
fixed  by  the  court. 

§  406.    Form.    Notice  of  application  for  order  to  let  aside  all 
of  decedent 'g  estate  for  the  benefit  of  his  family. 

[Title  of  court] 

(No. ^.1    DeptNo. . 

[Title  of  estate.]  J  ^ ^^1^  ^,  ^^^  j 

Notice  is  hereby  given.  That ,  administrator  ^  of 

the  estate  of ,  deceased,  will,  on  the day  of , 

19 — ,  apply  to  the  above-entitled  conrt,  at  the  hour  of 

o  'clock  in  the  forenoon  *  of  said  day,  for  an  order  to 

set  aside  all  of  the  estate  of ,  deceased,  for  the  bene- 
fit of  decedent's  family. 

f  Clerk  of  the Court 

Dated , 


Explanatory  notes. — i  GlTe  file  number,     s  Or,  executor;   or, 
the  widow  of  said  deceased,    s  Or,  afternoon. 
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§  407.:  'orm.  Notice  of  time  and  place  of  hearing  application 
for  setting  aside  entire  estate  for  use  and  support  of 
family.  ^^j^^  ^^  ^^^^^ 

rm.*,  M         ^    .      n  (^O. ^.1       Dept.No. . 

[Title  of  estate.]  |  ^^^1^  ^^  ^^^^  j 

Notice  is  hereby  given,  That ,*  the  day  of 

•,  19 — f  at o  'clock  in  the  forenoon '  of  said  day, 


and  the  court-room  of  department  — —  of  the  * 

court,  in  the  court-house  ^  in  the  county  ®  of ,  state  of 

,  have  been  fixed  as  the  time  and  place  when  and 

where  all  persons  interested  in  tiie  estate  of ,  de- 
ceased, may  appear  and  show  cause,  if  any  they  have, 
why  the  entire  estate  of  said  deceased  should  not  be 
assigned  for  the  use  and  support  of  the  family  of  said 

deceased.  ,  Clerk. 

Dated ,  19—.  By  - — ,  Deputy  Clerk. 

Explanatory  notes. — i  Give  file  number.  2  Day  of  week.  8  Or,  after- 
noon. 4  Title  of  court  5  State  location  of  court-house.  6  Or,  city  and 
county. 

§408.    Form.    Affidavit  of  posting  of  notice  of  petition  for 
assignment  of  estate  for  use  and  support  of  family. 

[Title  of  court] 

— .    Dept.  No. , 


(No. 


[Title  of  estate.]  ^  ^^^^^^  ^^  ^^^^3 

State  of ,  1 


County  *  of 


9    / 


-,  deputy  county  clerk  of  said  county,^  being  duly 


sworn,  says  that  on  the day  of ,  19 — ,  he  posted 

correct  and  true  copies  of  the  within  notice  in  three  of 
the  most  public  places  in  said  county,'  to  wit :  one  of  said 
copies  at  the  place  at  which  the  court  is  held,*  one  at 

y^  and  one  at ,•  in  said  county.'' 

Subscribed  and  sworn  to  before  me  this day  of 

,  19-—.  ,  Deputy  County  Clerk. 


Explanatory  notes. — 1-8  Or,  City  and  County.  4-6  Name  the  public 
places;  as,  the  city  hall,  land-office,  United  States  post-office,  or  as 
the  case  may  be.    7  Or,  city  and  county. 
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§  409.    Form.    Order  MudgnlTig  entire  estate  for  use  and  sup- 
port of  family  of  deceased. 

[Title  of  court] 

rm.«      *      *  *   ,  (No, ^.1    Dept  No. . 

[Title  of  esUte.]  |  [TiUe  of  form.] 

It  appearing  to  the  satisfaction  of  the  court  that  notice 
of  the  order  requiring  all  persons  interested  in  said 

estate  to  appear  on  the day  of ^  19 — ,  to  show 

cause  why  all  of  said  estate  should  not  be  assigned  for 
the  use  and  snpport  of  the  family  of  said  deceased^  has 
been  duly  given  as  required  by  law  and  by  the  order  of 
the  court  ;^  and  upon  hearing  the  court  finds  that  the 
value  of  the  entire  estate  of  said  deceased  does  not  ex- 
ceed the  sum  of  fifteen  hundred  dollars  ($1,500),  and  that 
the  expenses  of  the  last  illness  of  said  deceased,  funeral 
charges,  and  expenses  of  administration  have  been 
paid, — 

It  is  therefore  ordered,  adjudged,  and  decreed,  That 

the  entire  estate  of  said ^  deceased,  be,  and  the  same 

^'s  hereby,  assigned  to,  and  that  the  title  thereof  shall  vest 

absolutely  in, ,  the  widow  •  of  said  deceased,  subject 

to  whatever  mortgages,  liens,  or  encumbrances  there  may 
nave  been  thereon  at  the  time  of  the  death  of  said  de- 
ceased. 

The  said  property  consists  of  the  personal  property 

described  in  the  inventory,*  ,  County  Clerk. 

Entered ,  19—.  By ,  Deputy.* 

Explanatory  notes. — i  Give  file  number,  s  If  the  matter  has  been  con- 
tinued, say,  "that  the  hearing  thereof  has  been  regularly  oontinued  by 

the  court  to  this  day.    8  Or,  the  widow,  if  any,  and ,  the  minor 

child  or  childreii  of  said  deceased.  4  And,  if  any,  the  following  de- 
scribed real  estate,  giving  its  description,  s  See  note  8  77,  ante,  show- 
ing that  orders  need  not  be  signed  by  the  Judge. 

§410.    When  all  property  other  than  homegtead  to  go  to 
children. 

If  the  widow  has  a  maintenance  derived  from  her  own 
property  equal  to  the  portion  set  apart  to  her  hy  the  pre- 
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ceding  sections  of  this  article,  the  whole  property  so  set 
apart,  other  than  the  homestead,  must  go  to  the  minor 
children. — Kerr^s  Cyc.  Code  Civ.  Proc,  %  1470. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona — Revised  Statutes  of  1913,  paragraph  871. 
Idaho— Compiled  Statutes  of  1919,  section  7570. 
Montana* — ^Revised  Codes  of  1907,  section  7614. 
Nevada — ^Revised  Laws  of  1912,  section  5962. 
Oklahoma* — ^Revised  Laws  of  1910,  section  6336. 
South  Dakota* — Compiled  Laws  of  1913,  section  6786. 
Utah — Compiled  Laws  of  1907,  section  3847. 
Wyoming*— Compiled  Statutes  of  1910,  section  5609. 


FAMILY  ALLOWANCE. 


1.  In  general.    Exempt  property. 

(1)  Widow's  quarantine. 

(2)  Bxempt    property.      Gen- 

erally. 
(8)  Same.    Statutory  right. 
(4)  Same.     Loes   of  right  and 

waiver. 
(6)  Same.    Widower's  right  to. 

(6)  Same.       Expenditure     of 

allowance. 

(7)  Same.     Homestead. 

(8)  Same.     Right  of  surviving 

Indian    spouse   to   home- 
stead. 

(9)  Nature  of  right 

(10)  Application    or    petition* 

"Family." 

(11)  Proof  of  right 

(12)  Notice  not  required. 

(13)  Considerations  in  fixing. 

(14)  Objections.     Exceptions. 

(15)  Fixing  amount     When  not 

excessive. 

(16)  Widow  is  entitled  to,  when. 

(17)  To  be  made  when. 

(18)  Widow   is   not  entitled   to, 

when. 

(19)  To    children. 

(20)  Order.     In  general. 

(21)  Order.    Duration,  modifica- 

tion, cessation,  and  sus- 
pension. 


(22)  Order.    Insolvent  estates. 
(28)  Order.    Validity. 

(24)  Order.    Finality,  conclusive- 

ness. 

(25)  Paid  without  order  of  court. 

(26)  Contest  of  allowance.    Col- 

lateral attack. 

(27)  Vacating  allowance.  Fraud. 

(28)  Liens.  Contracts  to  pay  out. 

(29)  Further  allowance. 

(80)  Motion  for  new  trial. 

(81)  Appeal.     Review. 
Assignment  of  estate  less  in  value 

than  fifteen  hundred  dol- 
lars. 

(1)  In  general. 

(2)  Notice  to  creditors,  and  to 

show  cause. 
(8)  What  property  may  be  set 

apart 
(4)  Widow   is   not   entitled   to, 

when. 

(6)  Apportionment,    and    rights 

of  children. 
,  (6)  Liens,   outstanding  tities, 
etc. 

(7)  Passing   and   vesting   of 

estate. 

(8)  Sale  and  mortgage  of  estate. 

(9)  Appeal. 

(10)  Death    pending    appeal. 
Abatement 


1.  In  general.     Exempt  property. 

(1)  Widow's  quarantine. — ^Whateyer  may  be  the  widow's  remedy 
to  enforce  her  statutory  right  of  remaining  in  her  husband's  house 
for  one  year  after  his  death  without  being  chargeable  with  rent  there- 
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for,  such  right  Is  not  enforceable  in  an  action  of  forcible  entry  and 
detainer.— Aiken  v.  Aiken,  12  Or.  203,  6  Pac.  682,  683.  If  she  gives  away 
personal  property  of  the  deceased  between  the  time  of  his  death  and 
the  issuance  of  letters  of  administration,  such  gift  does  not  confer  upon 
the  donee  either  title  to  or  the  right  of  possession  of  such  property  as 
against  the  administrator. — ^Jahns  v.  Nolting,  29  Cal.  507,  614. 

(2)  Exempt  property.  Generally. — The  court  has  power  to  set  apart  for 
the  use  of  the  widow  of  decedent  the  farming  utensils  and  implements 
of  husbandry  used  by  the  decedent  in  the  operation  ot  his  farm,  as 
property  exempt  from  execution;  and  it  may  set  off  such  exempt 
property  to  her.  without  reference  to  any  question  as  to  the  suflSciency 
of  funds  in  the  estate  with  which  the  widow  may  be  supported. — ^Es- 
tate of  Slade,  122  Cal.  434,  56  Pac.  168.  But  a  grain-drill,  not  used 
nor  kept  by  decedent  during  his  lifetime  for  the  purpose  of  carrying 
on  his  trade  or  business  of  keeping  a  city  hotel,  is  not  exempt  for  the 
use  of  his  widow  and  minor  children,  as  it  was  not  exempt  to  the  dece- 
dent at  the  time  of  his  death. — ^Reed  v.  Cooper,  30  Kan.  574,  1  Pac  822. 
Exemptions  are  the  creatures  of  statutes,  and  exceptions  to  the  gen- 
eral rule.  No  property  is  exempt,  unless  made  so  by  express  provision 
of  law.  Hence  life-insurance  policies,  the  annual  premiums  of  which 
exceed  five  hundred  dollars,  can  not,  as  to  any  portion  thereof,  be  set 
apart  to  the  widow  and  minor  children  as  property  exempt  from  execu- 
tion.—Estote  of  Brown,  123  Cal.  399,  401,  402,  69  Am.  8t  Rep.  74,  66 
Pac.  1066.  But  where  money  received  by  an  administrator  for  a  policy 
of  insurance  upon  the  4ife  of  a  decedent  is  an  asset  of  the  estate,  and 
the  annual  premiums  do  not  exceed  five  hundred  dollars,  the  money  is 
exempt  from  execution,  and  is  properly  set  apart  to  decedent's  widow. 
—Estate  of  Miller,  121  Cal.  353,  356,  63  Pac.  906;  Holmes  v.  Marshall, 
145  Cal.  777,  781,  104  Am.  8t.  Rep.  86,  2  Ann.  Cas.  88,  69  L.  R.  A.  67, 
79  Pac.  534.  After  the  proceeds  of  a  policy  of  insurance  have  been  set 
apart  to  a  widow  as  being  property  exempt  from  execution,  the  money 
is  exempt  from  execution  in  her  hands.  It  is  exempt  from  execution 
as  to  all  strangers  or  parties  who  have  no  claim  to  it  without  any 
provisions  of  the  statute.  It  was  intended  to  exempt  it  from  the  debts 
of  the  parties  to  whom  it  was  payable,  and  who  procured  title  to  It  by 
the  death  of  the  insured.  It  was  not  the  intention  that  the  insured 
might  die  leaving  a  small  insurance  and  a  dependent  family,  and  that 
the  insurance-money  should  be  subject  to  execution  for  the  debts  of 
the  wife,  even  if  she  is  the  beneficiary  named  in  the  policy. — ^Holmes 
V.  Marshall,  145  Cal.  777,  779,  104  Am.  8t.  Rep.  86,  2  Ann.  Cat.  88,  69 
L.  R.  A.  67,  79  Pac.  534.  A  policy  of  insurance  belongs  to  the  estate 
of  the  decedent,  although  it  was  made  payable  to  his  administrator. — 
Estate  of  Miller,  121  Cal.  353,  354,  53  Pac.  906.  Where  the  decedent 
left  a  widow,  but  no  minor  child,  property  set  apart  by  the  probate 
court  for  the  use  of  the  family  becomes  the  absolute  property  of  such 
surviving  widow.— Fore  v.  Fore's  Estate,  2  N.  D.  260,  50  N,  W.  712. 
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While  It  Is  the  duty  of  the  probate  court  to  set  apart,  for  the  use  of 
the  family  cf  the  decedent,  personal  property.  In  addition  to  specific 
articles  mentioned  in  the  statute,  not  to  exceed  in  value  the  sum  of 
fifteen  hundred  dollars,  the  property  so  set  apart  does  not  belong  to 
the  assets  of  the  estate  to  be  distrihuted  to  the  heirs  of  the  decedent. 
Pore  V.  Fore's  Estate,  2  N.  D.  260,  50  N.  W.  712.  The  court  could  not, 
at  common  law,  direct  the  payment  of  money  of  an  estate  for  tlie 
support  and  education  of  decedent's  children,  to  the  exclusion  of  the 
creditor's  or  heirs  at  law. — Estate  of  McSwain,  176  Cal.  280,  168  Pac. 
117,  119.  The  law  whereby  exempt  property  of  the  decedent  is  dis- 
tributed to  the  surviving  wife  or  husband,  or.  the  minor  children,  was 
intended  to  benefit  heads  of  families;  it  is  not  available  to  non-resi- 
dent heads  of  families. — ^In  re  James'  Estate,  Bigelow  v.  Booth,  38  S.  D. 
107,  113,  160  N.  W.  525.  The  exempt  personal  property  of  a  decedent 
which  a  widow  is  allowed  to  keep  absolutely  for  the  use  of  herself 
and  children,  is  not,  so  long  as  the  widow  needs  it,  subject  to  partition 
at  the  suit  of  adult  children  living  apart  from  her. — Spencer  v.  Barker, 
96  Kan.  360,  366,  149  Pac.  736.  It  is  the  exempt  property  that  is 
allowed  and  set  apart  to  the  surviving  wife  or  husband  or  minor  child, 
or  children.— In  re  James'  Estate,  Bigelow  v.  Booth,  38  S.  D.  107,  160 
N.  W.  526. 

(3)  Same.  Statutory  right — The  power  of  the  court  to  direct  the 
payment  of  money  out  of  the  estate  of  a  deceased  person  for  the 
support  and  education  of  his  family  to  the  exclusion  of  his  creditors 
or  heirs  at  law  comes  entirely  from  statute  and  did  not  exist  at  com- 
mon law. — In  re  McSwain's  Estate,  McSwain  v.  Craycroft,  176  Cal. 
280,  168  Pac.  117,  119, 

(4)  Same.  Loss  of  right  and  waiver. — The  right  to  be  allowed  the 
exempt  property  of  a  head  of  a  family,  which  right,  on  the  latter' s 
death,  accrues  to  the  surviving  husband,  or  wife,  is  not  lost  by  not 
being  asserted  during  the  lifetime  of  such  survivor. — ^In  re  James' 
Estate,  Bigelow  v.  Booth,  38  S.  D.  107,  160  N.  W.  625.  The  right  to 
be  allowed  the  exempt  property  of  a  head  of  a  family,  which  right, 
on  the  latter's  death,  accrues  to  the  surviving  husband  or  wife,  is 
susceptible  of  being  waived;  but  no  waiver  arises  as  the  result  of  mere 
delay  in  asserting  the  right. — In  re  James'  Estate,  Bigelow  v.  Booth, 
38  S.  D.  107,  160  N.  W.  525.  One  law  exempts  from  execution  money 
arising  from  life  insurance,  and  another  declares  that,  on  return  of 
the  inventory,  in  the  settlement  of  estates  of  decedents,  the  court 
may,  on  petition,  set  apart,  for  the  use  of  the  minor  children,  all 
property  exempt  from  execution;  but  these  laws  are  not  compulsory 
upon  persons  concerned,  and  merely  provide  for  them  privileges  in 
these  respects  which  they  may  waive. — Estate  of  Pillsbury,  175  Cal. 
454,  166  Pac.  11.  The  widow's  allowance  is  a  claim  against  the  estate 
for  support  pending  administration  and  is  no  more  waived  by  a  pro- 
vision contained  in  an  ante-nuptial  agreement  than  any  other  just 
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claim  against  the  estate  would  be. — ^Wilson  v.  Wilson,  56  Colo.  70,  132 
Pac.  70.  The  right  to  a  widow's  allowance  under  section  7223,  Rev. 
Stat,  is  a  right  that  can  not  be  waived  by  presumption,  assumption, 
of  construction,  and  if  it  may  be  waived  at  all,  it  must  be  in  terms 
that  do  not  admit  of  doubt. — Deeble  v.  Alerton,  68  Colo.  166,  170,  Ann. 
Gas.  1916C.  863,  143  Pac.  1096. 

(5)  8ame.  Widower's  right  to. — Under  the  statutes,  the  court  may 
order  an  allowance  to  be  made  to  a  widow  out  of  the  estate  of  her 
deceased  husband,  and  exempt  property  of  his  to  be  set  aside  to  her; 
but  there  is  no  similar  statute  for  the  benefit  of  a  widower,  where 
the  estate  of  hfs  deceased  wife  is  concerned. — In  re  Bowen's  BSstate, 
Kilmer  v.  Bowen,  96  Wash.  82,  163  Pac.  379.  A  man,  suryiying  his 
wife  is  not  entitled  to  a  family  allowance  out  of  her  estate,  if  she 
left  no  children. — In  re  Bowen's  Estate,  Kilmer  v.  Bowen,  95  Wash. 
82,  163  Pac.  379.  Where  a  wife  died,  having  surviving  her,  a  husband, 
the  latter  is  not  entitled  to  her  exempt  property  unless  she  was  head 
of  the  family  and  a  resident  of  the  state  at  the  time  of  her  death. — 
In  re  James'  Bstate,  Bigelow  v.  Booth,  38  S.  D.  107,  115,  160  N.  W. 
525. 

(6)  Same.  Expenditure  of  allowances.— TJie  mother  is  the  proper 
person  as  head  of  the  family  to  receive  and  supervise  the  expenditure 
of  the  family  allowance,  under  all  circumstances. — ^In  re  McSwain's 
Estate,  McSwaln  v.  Craycroft,  176  Cal.  280,  168  Pac.  117,  119. 

(7)  Same.  Homestead. — Upon  the  return  of  the  inventory,  or  at 
any  time  thereafter  during  the  administration,  the  court  may  (but 
this  means  "must"),  on  its  own  motion  or  on  petition,  set  apart  for 
the  use  of  the  family  all  the  property  exempt  from  execution  and 
the  homestead,  if  one  has  been  selected  and  recorded.  If  no  home- 
stead has  been  selected  and  recorded,  etc.,  the  court  must  select,  desig- 
nate, set  apart,  and  cause  to  be  recorded,  a  homestead  for  the  sur- 
viving husband  or  wife  and  the  minor  children;  and  if  there  be  no 
husband  or  wife,  then  for  the  use  of  the  minor  children.  -If  the 
amount  thus  set  apart  be  insufficient  for  the  support  oi  the  family, 
then,  and  then  only,  the  court  is  required  to  make  such  reasonable 
allowance  out  of  the  estate  as  shall  be  necessary.  But  It  was  not 
the  legislative  intent  to  make  the  subsequent  allowance  which  might 
become  necessary  a  charge  or  lien  upon  the  exempt  or  homestead 
property  which  the  court  is  required  to  set  apart  to  the  family.  This 
should,  in  regular  order,  be  set  apart  at  once  upon  the  coming  in  of 
the  inventory  showing  its  existence;  but  if  not  then  done,  it  may 
be  done  at  any  subsequent  time  during  administration.  A  family 
allowance  subsequently  allowed  can  not  impair  the  right  of  the  sur- 
viving husband  or  wife  and  children  to  a  homestead.  A  family  allow- 
ance made  before  exempt  property  and  the  homestead  are  set  apart, 
by  parity  of  reasoning,  is  made  subject  to  the  right  of  th(5  designated 
beneficiary  to  have  a  homestead  and  the  exempt  property  set  apart 
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for  their  benefit— EsUte  of  Still,  117  Cal.  509,  616,  49  Pac.  463.  Tbe 
wife  and  the  minor  child  of  deceased  are  entitled  to  have  set  apart  to 
them,  as  their  absolute  property,  a  homestead,  if  petitioned  for,  and 
all  exempt  personal  property  of  the  estate.  The  statute  is  mandatory, 
and  was  evidently  intended  to  secure  and  preserve  the  home  for 
the  benefit  of  the  family,  where  they  may  live  and  be  protected  against 
creditors  and  heirs. — ^In  re  Syndergaard's  Estate,  31  Utah  490,  88  Pac. 
616,  617;  and  see  Dooly  v.  Stringham,  4  Utah  107,  7  Pac.  405.  Whether 
the  homestead  be  set  apart  or  not,  the  court  has  power,  in  its  discre- 
tion, to  make  such  reasonable  allowance  out  of  the  estate  as  shall  be 
necessary  for  the  maintenance  of  the  family  according  to  their  cir- 
cumstances during  the  progress  of  the  settiement  of  the  estate.  The 
circumstances  and  condition  of  the  family,  as  well  as  those  of  the 
estate,  may  be  such  that  the  court  would  more  wisely  exercise  its 
vliscretion  in  making  a  pecuniary  allowance  for  the  support  of  the 
family  out  of  the  estate  than  setting  apart  to  it  a  homestead;  and  if 
the  widow  is  content  with  such  allowance,  without  having  a  homestead 
set  apart  to  her,  it  would  seem  that  the  other  heirs  ought  not  to  com- 
plain. A  homestead  is  primarily  a  place  of  abode  for  the  family,  and 
it  might  be,  that,  although,  if  one  were  set  apart,  they  would  thus  be 
furnished  with  an  abiding-place,  they  would  not  receive  a  sufficient 
income  for  their  support,  and  the  expense  of  maintaining  the  home- 
stead would  be  disproportionate  to  their  necessities;  while,  on  the 
other  hand,  the  widow  might  be  better  cared  for  by  receiving  an 
allowance  sufficient  for  her  support  and  residing  elsewhere  than  upon  a 
portion  of  the  property  of  the  estate. — Estate  of  Garrity,  108  Cal. 
463,  467,  38  Pac.  628,  41  Pac.  486.  The  surviving  widow  or  minor 
children  are  entitled  to  a  homestead  estate,  to  the  extent  prescribed 
by*  the  statute,  in  the  property  owned  and  occupied  by  the  decedent, 
at  the  time  of  his  death,  as  a  family  home,  although  the  homestead 
exceeds  in  value  the  statutory  limits  of  the  homestead  exemption. — 
Calmer  v.  Calmer,  15  N.  D.  120,  106  N.  W.  684.  In  determining  the 
value  of  the  homestead  for  the  purpose  of  ascertaining  and  selecting 
therefrom  the  homestead  exemption  or  estate,  the  amount  of  existing 
mortgages  or  liens  thereon  can  not  be  deducted  from  the  value  of 
the  property.— Calmer  v.  Calmer,  15  N.  D.  120,  106  N.  W.  684.  When 
a  party  dies  seised  in  fee  of  land  occupied  and  used  by  himself  and 
family  as  a  homestead  at  the  time  of  his  death,  his  surviving  widow 
is  entitied,  as  against  his  heirs  or  devisees,  to  occupy  and  possess 
the  whole  of  such  homestead  as  long  as  she  preserves  its  homestead 
character  by  maintaining  her  home  thereon,  and  the  fact  of  her  sec- 
ond marriage  does  not  impair  this  right. — ^Fore  v.  B\>re's  Estate,  2 
N.  D.  260,  50  N.  W.  712.  Where  the  homestead  is  indivisible,  without 
material  injury,  the  surviving  husband  or  wife,  or  minor  children, 
as  the  case  may  be,  are  entitied,  as  against  the  heirs  or  devisees,  to 
hold  the  entire  premises  as  a  homestead  estate,  even  though  the 
property  exceeds  five  thousand  dollars  in  value.— Calmer  y.  Calmer, 
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15  N.  D.  120,  106  N.  W.  684.  The  homestead  laws  were  made  for  the 
protection  of  widows,  without  regard  to  whether  they  have  or  do 
not  have  children,  and  the  widow,  the  property  once  having  become 
a  homestead,  does  not  lose  her  interest  in  it  by  reason  of  the  children, 
if  any,  having  grown  up,  or  for  the  reason  that  she  does  not  happen  to 
have  any.— Healy  v.  Bismark  Bank,  30  N.  D.  628,  637,  163  N.  W.  392. 
The  Code  of  Civil  Procedure  of  California,  where  it  provides  for  set- 
ting apart,  prior  to  distribution,  exempt  property,  including  a  home- 
stead, to  the  decedent's  husband  or  wife  or,  if  neither  survives,  to 
the  minor  children,  and  where  it  provides  for  making  a  reasonable 
allowance  for  the  support  of  the  widow  and  minor  children,  has  refer- 
ence, in  both  cases,  to  persons  strictly  within  the  family,  although 
"family"  is  expressly  mentioned  only  in  the  latter  connection. — Bs- 
state  of  McSwain,  176  Cal.  280,  168  Pac.  117.  Exempt  homestead 
property  may  be  set  apart  to  the  widow  for  the  support  of  herseU 
and  minor  children;  when  this  is  done,  the  property  "is  her  property," 
and  she  takes  a  fee-simple  estate  therein  capable  of  alienation  as  well 
as  of  possession  and  enjoyment. — ^Wycoff  v.  Snapp,  72  Or.  234,  237, 
143  Pac.  902.  The  right  to  a  homestead  accrues  to  "a  widow,"  as 
such,  when  there  are  no  minor  children. — Clark  v.  Baker,  76  Wash. 
110,  118,  135  Pac.  1025.  A  widow,  occupying  and  dwelling  on  land 
which  at  her  husband's  death  was  community  property,  and  who,  under 
the  will  took — ^so  far  as  concerned  what  was  his  community  portion — 
a  trust  coupled  with  an  interest,  may,  after  the  satisfaction  of  the 
trust,  declare  a  homestead  on  her  portion  in  favor  of  herself  and  her 
second  husband. — Purman  v.  Brewer  (Cal.  App.),  177  Pac.  495.  The 
law  of  1917,  relating  to  homesteads  and  the  awarding  of  property  in 
lieu  thereof  to  the  widow,  of  a  decedent,  like  the  general  laws  exempt- 
ing homesteads  and  certain  personal  property,  rests  In  a  sound  public 
policy  and  contemplates  the  prevention  of  dependency  even  as  against 
the  rights  of  creditors. — In  re  Lavenberg's  Estate,  104  Wash.  516,  177 
Pac.  328.  A  wife  surviving  her  husband,  who  had  lived  and  done  busi- 
ness in  Washington,  but  which  husband  had  never  maintained  a  home 
or  dwelling  house  so  as  to  be  in  position  to  claim  a  homestead,  is  en- 
titled, by  virtue  of  the  statute  of  that  state  to  be  awarded  property 
in  an  amount  not  to  exceed  $3000  in  value,  in  lieu  of  a  homestead, 
although  she  is  a  non-resident. — In  re  Lavenberg's  Estate,  104  Wash. 
516, 177  Pac.  328.  The  purpose  of  the  Washington  statute  was  to  give  a 
widow  and  minor  children  the  benefit  of  a  homestead  when  none  had 
been  claimed  by  "the  head  of  a  family  in  his  lifetime";  but  all  parts 
of  it  which  required  a  "setting  aside"  were  superseded  by  the  act  of 
1895,  which  made  the  act  of  declaring  a  homestead  a  matter  entirely 
independent  of  any  proceeding  in  court — Stewart  v.  Fitzsimmons,  86 
Wash.  56,  149  Pac.  669.  A  contract  between  a  man  and  his  wife,  after 
marriage,  that,  upon  the  death  of  either,  the  survivor  shall  not  receive 
"any  right,  title,  or  interest"  in  the  separate  estate  of  the  other  spouse, 
is  to  be  strictly  construed;  it  does  not  preclude  the  widow  froih  in- 
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Yoking  the  benefit  of  the  statute,  giving  to  her  and  to  the  minor  chil- 
dren the  benefit  of  a  homestead. — Scott  ▼.  Stark,  75  Wash.  610,  613, 
136  Pac.  643.  On  the  death  of  the  father  while  liying  with  his  minor 
children  on  the  homestead,  his  wife  being  in  an  Insane  asylum,  if  the 
guardian  lease  the  homestead,  the  rents  inure  to  the  benefit  of  the 
widow  and  minor  children.  (So  held,  adversely  to  older  children  who 
were  married  and  brought  the  suit). — Smith  t.  Laadis,  93  Kan.  453, 
144  Pac.  998. 

(8)  Same.  Right  of  surviving  Indian  spouse  to  homestead. — ^The 
right  of  a  surviving  spouse  under  section  6328,  Rev.  Laws,  1910,  to 
possess  and  occupy  the  homestead  of  a  decedent  applies  to  an  allot- 
ment of  a  full-blood  Indian  of  the  Five  Civilized  Tribes. — ^Belt  v.  Bush 
(Okla.),  176  Pac.  935,  937.  Under  section  6328,  Rev.  Laws,  1910,  the 
right  of  the  surviving  spouse  to  occupy  and  possess  the  homestead  of 
the  decedent  continues  so  long  as  such  spouse  preserves  its  home- 
stead character  by  maintaining  a  home  thereon. — ^Belt  v.  Bush  (Okla.), 
176  Pac.  935,  937.  An  allotment  of  a  full-blood  Indian  of  the  Five 
Civilized  Tribes,  is  not  deprived  of  its  homestead  character  because 
the  dwelling  house  and  outbuildings  used  and  occupied  by  the  allottee 
and  her  family  from  the  date  of  the  allotment  until  her  death  was 
situated  on  an  adjoining  allotment  where  such  improvements  were 
purchased  by  the  allottee  at  the  time  of  the  allotment  under  the 
belief  that  they  were  on  her  allotment  and  the  truth  was  not  discov- 
ered until  shortly  before  her  death,  after  which  she  continued  to 
occupy  them  until  her  death  as  the  family  homestead. — Belt  v.  Bush 
(Okla.),  176  Pac.  936,  937. 

(9)  Nature  of  right. — ^The  right  of  a  widow  to  a  family  allowance 
is  not  only  statutory,  but  it  is  one  strongly  favored.  She  is  entitled 
to  her  allowance  even  before  letters  of  administration  are  granted. 
After  the  issuance  of  such  letters  in  a  solvent  estate,  she  is  entitled  to 
a  family  aUowance  during  the  progress  of  the  settlement  of  the  estate. 
— Estate  of  Welch,  106  Cal.  427,  432,  39  Pac.  805.  The  power  of  testa- 
mentary disposition  of  property,  as  conferred  and  defined  by  statute, 
is  not  paramount,  bet  is  subordinate  to  the  authority  conferred  upon 
the  probate  court  to  appropriate  the  property  for  the  support  of  the 
family  of  the  testator,  and  for  a  homestead  for  the  widow  and  minor 
child  or  children,  as  well  as  for  the  payment  of  the  debts  of  the  estate. 
In  other  words,  section  1465  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia, which  provides  that  all  property  exempt  from  execution,  in- 
cluding the  homestead,  shall  be  set  appart  for  the  use  of  the  family,  Is 
paramount  to  the  right  of  testamentary  disposition. — ^Sulzberger  v. 
Sulzberger,  50  Cal.  386;  Bstate  of  Davis,  69  Cal.  458,  460,  10  Pac.  671; 
Estate  of  Lahilf,  86  Cal.  151,  24  Pac.  850.  The  section  mentioned  is  a 
limitation  upon  the  power  of  testamentary  disi>osltion,  and  operates 
to  vest  the  title  to  the  homestead  in  the  heirs  at  law,  and  so  to  withdraw 
it  from    the  disposition  made  by  the  testator  under  his  will. — ^Estate 
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Of  Walkerly,  108  GaL  627,  655,  49  Am.  8t  Rep.  97,  41  Pac.  772.  Thas, 
despite  the  fact  that  a  farm  has  been  specifically  devised,  one  half  to 
the  widow  and  the  other  half  to  two  children.  It  is  competent  for 
the  probate  court  to  set  it  aside  as  a  homestead,  for  the  right  of  a 
testator  to  devise  is  subordinate  to  the  power  of  the  probate  court 
to  sequester  and  set  apart  the  property  for  the  shelter,  care,  and 
support  of  the  family. — Estate  of  Hurlsman,  127  Cal.  275,  276,  59  Pac. 
776.  The  right  of  testamentary  disposition  is  itself  only  a  right  given 
by  statute,  and  may  be  restrained,  modified,  or  abrogated  entirely. 
But,  still,  it  is  unquestionably  the  general  policy  of  our  law  to  allow 
full  power  of  testamentary  disposition,  save  as  that  power  may  be 
abridged  by  specific  enactments.  The  code  provisions  making  dis- 
position of  the  homestead  and  of  estates  in  value  less  than  fifteen 
hundred  dollars  are  instances  of  the  limitations  put  by  the  legislature 
upon  the  free  power  of  testamentary  disposition,  and  from  the  lack 
of  uniformity  and  harmony  in  their  terms,  these  homestead  provisions 
have  presented  questions  of  much  doubt  and  vexation  to  the  courts. — 
Estate  of  Walkerly,  108  Cal.  627,  653,  49  Am.  8t  Rep.  97,  41  Pac.  772. 
In  some  states  of  the  Union,  there  are  statues  conferring  on  probate 
courts  power  to  provide  an  allowance  for  the  support  of  the  family 
for  longer  or  shorter  periods.  Some  of  these  statutes  limit  a  family 
allowance  to  cases  of  intestacy,  or  to  cases  in  which  no  provision  is 
made  by  a  will,  or,  if  made,  where  such  provision  is  waived  by  the 
widow.  The  California  statute  is  not  so  limited. — Estate  of  Walkerly, 
77  Cal.  642,  645,  20  Pac.  150.  And  the  word  "heirs,"  in  the  California 
statute,  does  not  include  devisees. — Estate  of  Walkerly,  108  Cal.  627, 
655,  49  Am.  8t.  Rep.  97,  41  Pac.  772.  The  right  of  a  widow,  who  is  a 
member  of  the  family  of  the  deceased,  and  entitled  to  support  from 
him  at  the  time  of  his  death,  to  have  such  family  allowance  from  the 
estate  as  may  be  reasonably  necessary  for  her  support  during  the 
settlement  of  the  estate,  being  fixed  by  the  statute,  it  is  not  within 
the  power  of  the  husband,  by  any  provision  of  his  will,  to  deprive  her 
of  this  right,  or  in  any  wise  to  limit  the  power  of  the  court  in  the 
exercise  of  its  proper  disci*etion  to  fix  the  amount  to  be  allowed. — 
Estate  of  Bump,  152  Cal.  274,  92  Pac.  648,  644.  Nor  can  the  executor 
or  administrator  legally  enter  into  any  agreement,  or  make  any  arrange- 
ment with  the  widow,  or  any  one  else  interested  in  the  fund  growing 
out  of  a  family  allowance,  for  its  application  to  the  payment  or  satis- 
faction of  his  personal  obligations.  9uch  an  arrangement,  which  ap- 
propriates a  fund  for  the  support  of  the  family  of  the  deceased,  would 
be  subversive  of  the  policy  of  the  law,  and  void.  Therefore  the  consent 
of  the  widow,  if  such  consent  was  given,  that  the  personal  obliga- 
tion of  the  administrator  might  be  satisfied  out  of  the  family  allow- 
ance, would  not  make  valid  what  the  law  pronounces  void.  The  allow- 
ance is  as  much  for  the  advantage  of  the  children  of  the  deceased  as  for 
the  widow,  and  it  can  not  be  affected  by  any  agreement  or  imderstand- 
ing  between  the  widow  and  the  administrator  which  would  have  the 


SUPPORT  OP  PAMILY — ^EXEMPT  PROPERTY.  835 

effect  of  depriving  the  children  of  it,  or  to  divert  it  to  any  other  use 
than  that  specified  in  the  law. — Moore  v.  Moore,  60  Cal.  626,  530.  An 
allowance  to  a  widow  is  a  preferred  claim  against  an  estate.  It  is  no 
part  of  her  distributive  share  of  the  estate,  but  is  rather  a  charge  or 
claim  against  the  estate.  It  is  in  t&ct  nothing  more  nor  less  than  a 
part  of  the  costs  of  administration. — Wilson  v.  Wilson,  56  Colo.  70, 
132  Pac.  70.  The  widow's  claim  to  a  family  allowance  is  strongly 
favored  in  our  law.  ...  A  family  allowance  bears  an  analogy  to  a 
probate  homestead  in  that  it  may  be  ordered  even  out  of  property 
specifically  devised. — ^Estate  of  Whitney,  171  Cal.  750,  154  Pac.  855. 
The  wife's  right  to  continue  to  use  and  to  occupy  the  homestead  dur- 
ing her  lifetime,  after  her  husband's  death,  is  her  individual  right;  it 
is  not  an  interest  in  his  property ;  it  is  not  subject  to  his  testamentary 
disposition  and  does  not  pass  under  his  will;  the  homestead  can  not 
even  be  sold,  over  the  wife's  objections,  under  the  terms  of  her  hus- 
band's will,  directing  property  to  be  sold  to  pay  bequests,  except  sub- 
ject to  her  right  to  use  and  to  occupy  the  same  during  her  lifetime. — 
Bacus  V.  Bums,  48  Okla.  285, 149  Pac.  1115;  48  Okla.  297,  149  Pac.  1118. 
The  code,  where  it  provides  that  personal  property  and  money  of  the 
decedent,  exempt  from  execution,  shall  be  allowed  and  set  apart  to  the 
surviving  wife,  or  husband,  or  to  the  minor  child  or  children,  is  not 
a  law  of  succession,  the  allowance  being  rather  in  the  nature  of  a 
preferred  claim  against  the  estate;  the  statute  is  a  limitation  upon  the 
power  of  the  testator  to  bequeath. — In  re  James'  Estate;  Bigelow  v. 
Booth,  160  N.  W.  525,  38  S.  D.  107,  112,  160  N.  W.  525.  A  widow's 
allowance  has  not  the  nature  of  an  interest  in  the  estate;  it  is  a  pre- 
ferred claim  against  the  estate,  rather  than  something  that  goes  to  her 
by  descent.— Deeble  v.  Alerton,  68  Colo.  166,  170  Ann.  Caa.  1916C,  863, 
143  Pac.  1096.  A  widow's  allowance  has  not,  in  Colorado,  the  nature  of 
an  interest  in  the  estate,  nor  does  it  go  to  the  widow  by  descent;  it  is 
a  preferred  claim  against  the  estate,  to  be  paid  out  of  the  personalty, 
if  this  is  sufficient,  and,  if  it  is  not,  by  a  sale  of  the  realty  .under  order 
of  court. — Qrover  v.  Clover  (Colo.),  169  Pac.  578.  The  right  of  the 
widow  to  an  allowance  for  her  maintenance  pending  issue  of  letters 
of  administration  and  the  settlement  of  her  husband's  estate,  is  not 
a  vested  right  'in  the  property  of  the  decedent;  it  is  the  mere  right 
to  prefer  a  charge,  and  its  allowance  may  or  may  not  be  granted. — 
Estate  of  Moore,  170  Cal.  60,  62,  148  Pac.  205.  The  widow's  allowance 
provided  for  by  section  7223,  Rev.  Stats,  of  Colorado,  is  not  a  distrib- 
utive part  of  the  estate,  ani  is  nothing  more  nor  less  than  a  part  of 
the  costs  of  administration. — Deeble  v.  Alerton,  58  Colo.  166,  170,  Ann. 
Cas.  1916C,  863,  143  Pac.  1096. 

(10)  Application  or  petition.  "Family.'^ — ^It  is  not  necessary  that  the 
widow  herself  should  petition  for  the  allowance.  The  order  may  be 
made  upon  a  petition  by  any  one  in  her  behalf,  and  the  fact  that  the 
executor  was  also  her  son  should  not  prevent  a  petition  made  by 
him  on  her  behalf  from  receiving  the  same  consideration  by  the  court  as 
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though  he  had  not  held  that  office. — ^Estate  of  Oarrlty,  108  Cal.  463,  468, 
38  Pac.  628,  41  Pac.  485.  A  petition  to  set  aside  a  homestead  which 
sets  forth  a  making  and  return  of  the  inventory  of  the  decedent;  the 
description  and  ownership  of  the  real  property  returned  in  the  inven- 
tory; that  such  property  was  that  of  the  deceased;  that  its  value  would 
not  exceed  five  thousand  dollars;  and  that  no  homestead  had  ever  been 
designated  or  selected  by  deceased  or  his  widow  during  his  lifetime, — 
is  sufficient,  under  the  statute  of  Idaho,  to  entitle  the  widow  to  have 
the  property  therein  described  set  off  as  a  probate  homestead. — In  re 
McVay's  Estate,  14  Ida.  56,  93  Pac.  28.  The  word  "family,"  in  its 
ordinary  signification,  refers  to  two  or  more  persons,  and  includes  those 
living  under  the  same  roof  as  kindred  or  dependents,  and  under  one 
head;  but  this  word,  as  used  in  the  statute  concerning  probate  home- 
steads, is  not  to  be  so  restricted  in  its  meaning  as  to  exclude  the  only 
survivor  of  the  family  of  which  the  deceased  was  a  member.  The 
object  of  the  statute  is  to  preserve  the  family  home  for  the  use  and 
benefit  of  the  survivor  or  survivors  of  those  occupying  it  as  such, 
and  the  right  of  the  surviving  husband  or  wife  to  retain  this  home 
for  such  period  as  the  court  may  direct  does  not  depend  upon  the  fact 
that  there  are  children  or  others  who  may  share  in  its  use. — Estate  of 
Lamb,  95  Cal.  397,  407,  30  Pac.  568.  The  term  "family"  is  used  as 
synonymous  with  and  as  representing  the  surviving  wife  or  husband 
and  children,  if  any;  and  when  the  term  "family"  is  used  in  the  decree 
setting  apart  the  homestead,  it  expresses  the  meaning,  and  is  used  in 
the  sense  of  that  word  in  the  statute,  and  is  therefore  sufficiently  ex- 
plicit to  describe  the  widow  and  children. — Phelan  v.  Smith,  100  Cal. 
158,  170,  34  Pac.  667.  A  judgment  denying  a  family  allowance  to  a 
widow  precludes  her  ftrom  proceeding  further  under  the  original  peti- 
tion, and  inures  to  the  benefit  of  all  creditors  of  the  decedent. — Estate 
of  Bell,  153  Cal.  345,  95  Pac.  378.  Where  a  man  and  woman,  owners  of 
separate  Income  bearing  property,  execute,  on  becoming  husband  and 
wife,  an  instrument  whereby  the  income  from  the  properties  of  both 
shall  be  regarded  as  community  property,  while  the  properties  them- 
selves shall  remain  separate  as  before,  the  execution  of  this  instrument 
does  not  cut  off,  on  the  man's  death,  the  widow's  right  to  a  family  al- 
lowance out  of  his  estate. — Estate  of  Finch,  173  Cal.  462,  464,  160  Pac. 
556.  Sections  1465  and  1466,  Code  of  Civil  Procedure  of  California,  was 
enacted  to  make  provision  for  the  family  of  a  decedent  prior  to  distri- 
bution and  one  not  a  member  of  such  family  is  not  entitled  to  partici- 
pate in  such  family  allowance. — In  re  McSwain's  Estate,  McSwain  v. 
Craycroft,  176  Cal.  280,  168  Pac.  117,  119.  Sections  1465  and  1466  of  the 
Code  of  Civil  Procedure  of  California,  relate  to  the  same  subject,  and 
should  be  construed  together,  and  so  construing  them  the  family  con- 
sists of  the  surviving  husband  or  wife,  if  any,  and  the  minor  children,  if 
any,  of  the  decedent,  in  both  sections. — ^In  re  McSwain's  Estate; 
McSwain  V.  Craycroft,  176  Cal.  280,  168  Pac.  117,  119. 
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(11)  Proof  of  right. — Of  course,  there  must  be  proof  of  the  appli- 
cant's right  to  a  family  allowance.  Whether  or  not  the  petitioner  is  a 
child  of  the  decedent  is  a  question  of  fact  for  the  court  to  determine 
before  denying  or  granting  the  application,  and  the  mere  fact  that  the 
petitioner's  status  as  a  child  of  the  decedent  is  denied  does  not  deprive 
the  court  of  jurisdiction  to  make  the  order  of  allowance,  If  the  facts 
showing  the  petitioner's  right  are  proved  by  competent  evidence. — 
Estate  of  Blythe,  99  Gal.  472,  474,  34  Pac.  108.  And  the  widow  Is  a 
competent  witness  to  prove  any  fact  respecting  the  family  allowance. 
The  statute  providing  that  "parties  to  an  action  or  proceeding,  or  In 
whose  behalf  a  proceeding  is  prosecuted,  against  an  executor  or  admin- 
istrator upon  a  claim  or  demand  against  the  estate  of  the  deceased," 
does  not  apply  to  such  a  case.  That  statute  refers  to  an  action  or 
proceeding  which  is  adverse  to  the  estate,  by  which  some  relief  is 
sought  which  will  diminish  or  impair  the  estate.  But  an  application 
for  a  family  allowance  is  not  an  action  or  proceeding  against  an  exec- 
utor or  administrator.  It  is  similar  to  an  application  for  a  partial  or 
final  distribution  of  the  estate,  or  the  payment  of  a  legacy. — ^Estate  of 
McCausland,  62  Gal.  568,  676. 

(12)  Notice  not  required. — ^As  the  widow  Is  entitled  to  an  allowance 
as  a  matter  of  right,  no  notice  of  the  court's  Intention  or  action  in  the 
matter  Is  required,  nor  Is  a  formal  application  absolutely  necessary. — 
In  re  Dougherty's  Estate,  34  Mont  336,  86  Pac.  38,  40.  The  legislature 
has  full  power  to  provide  that  a  part  of  the  estate  shall  thus  be  sub- 
ject to  the  order  of  a  probate  court  without  notice  other  than  the 
notice  of  the  application  for  administration  thereon.  The  statute, 
in  so  far  as  it  authorizes  the  making  of  orders  setting  apart  exempt 
property  and  the  homestead  to  the  widow,  and  for  the  payment  of 
money  to  her  out  of  the  estate  for  her  support,  without  notice  to  the 
heirs,  devisees,  or  legatees.  Is  not  unconstitutional  ab  being  against 
due  process  of  law.  The  making  of  such  orders  without  notice  is  a 
part  of  the  statutory  proceeding  of  the  administration  of  the  estate, 
which  Is  initiated  by  the  giving  of  a  general  notice  as  prescribed  by  the 
statute.  These  notices  constitute  due  process  of  law,  and  are  suffi- 
cient to  give  the  court  jurisdiction  to  make  all  the  subsequent  orders 
in  the  proceeding,  as  to  which  special  additional  notice  Is  not  re- 
quired. The  right  of  inheritance  and  testamentary  disposition  is 
entirely  the  creation  of  the  statute,  and  the  heirs,  devisees,  and  lega- 
tees take  the  property  subject  to  such  burdens  as  the  legislature  has 
seen  fit  to  fix  upon  it,  among  which  Is  the  burden  of  supporting  the 
widow  and  children  of  the  deceased  whenever  the  court  having  juris- 
diction of  the  estate  shall  make  an  order  to  that  effect. — Estate  of 
Bump,  152  Gal.  274,  92  Pac.  643,  644.  If  the  statute  in  any  particular 
jurisdiction  requires  notice,  and  an  order  has  been  made  ex  parte 
without  notice,  but  there  is  a  hearing  of  objections,  after  due  notice 
given,  a  nunc  pro  tunc  order  may  be  made  covering  the  same  items 
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included  in  the  former  order,  if  they  were  proper  ones  for  allowance 
under  the  law. — ^In  re  Murphy's  Estate,  80  Wash.  9,  70  Pac.  109,  110. 

(13)  Conslderationt  in  fixing. — The  court  is  not  restricted,  in  mak- 
ing a  family  allowance,  to  a  bare  support  off  the  widow.  Regard 
should  be  had  to  the  mode  in  which  she  lived  during  the  lifetime  of 
her  husband.  The  allowance  is  to  be  sufficient  to  provide  all  the 
necessities  of  life,  and  this  will  include  all  those  things  which  are 
reasonable  and  proper  for  use  in  the  home  and  in  social  intercourse, 
in  view  of  the  condition  and  value  of  the  estate  and  station  and  sur- 
roundings of  the  family. — Estate  of  Stevens,  83  Cal.  322,  325,  17  Am. 
St.  Rep.  252,  23  Pac.  379;  Estate  of  Lux,  100  Gal.  593,  605,  35  Pac.  341. 
The  court  may  also  take  into  consideration  the  character  and  amount 
of  the  estate  left,  and  the  provision  the  husband  sought  to  make  for 
the  benefit  of  the  widow,  as  well  as  her  actual  necessities. — ^In  re 
Drasdo's  Estate,  36  Wash.  478,  78  Pac.  1022,  1023.  In  fixing  the  amount 
of  the  allowance,  the  ages  of  the  survivor  or  survivors,  their  health, 
their  social  position  and  standing,  the  education  of  the  children,  the 
value  of  the  estate,  and  its  solvency  or  insolvency,  are  proper  subjects 
for  consideration.— In  re  Pugley's  Estate,  27  Utah  489,  76  Pac.  560, 
562.  Where  a  wife  who  had  been  living  apart  from  her  husband  under 
articles  of  separation  applies  for  a  family  allowance  and  had  knowl- 
edge of  fraudulent  acts  of  her  husband  which  would  nullify  the  effect 
of  such  separation  articles,  as  a  bar  to  her  receiving  such  allowance, 
it  was  incumbent  upon  her  to  have  pleaded  the  fraud.  In  the  absence 
of  such  pleading  the  rights  of  the  parties  must  be  adjudicated  in 
accordance  with  the  articles  of  separation. — Estate  of  Toell,  164  Cal. 
540,  129  Pac.  999.  Where  it  is  provided  in  the  will  that  the  widow 
may  draw  from  the  estate  all  the  money  required  for  her  support  and 
maintenance,  the  word  "require"  will  not  be  interpreted  to  mean  an 
amount  needed  or  necessary  for  such  purpose,  but  it  will  be  held  to 
include  such  sum  or  sums  as  she  may  request  or  wish  to  use  for  such 
purpose. — Blair  v.  Blair,  82  Kan.  464,  108  Pac.  827.  Even  if  the  estate 
be  solvent,  the  family  is  entitled  to  such  "reasonable  allowance  out 
of  the  estate  as  shall  be  necessary  for"  their  maintenance  "according 
to  their  circumstances,"  during  the  whole  of  the  year  prescribed,  if 
the  estate  is  properly  in  progress  of  settlement  so  long,  and  the  court 
may  not  restrict  such  "reasonable  allowance"  to  a  specified  part  of 
such  year.  The  determination  of  the  time  during  which  a  "reasonable 
allowance"  shall  be  paid  does  not  rest  in  the  sound  discretion  of  the 
court.— Estate  of  Treat,  162  Cal.  250,  121  Pac.  1003.  In  exercising  its 
discretion  in  respect  to  fixing  the  allowance  to  the  widow,  the  court 
should  have  in  mind  the  circumstances  and  condition  of  the  estate 
and  the  reasonable  wants  and  necessities  of  the  widow  as  disclosed 
by  the  evidence.— Estate  of  Cowell,  170  Cal.  362,  149  Pac.  808.  Where 
the  personal  property  ordered  to  be  set  aside  for  the  use  of  the  widow 
and  children,  or  either,  is  insufficient  for  their  support,  and  if  there  be 
other  estate  the  court  may  make  a  reasonable  allowance  thereout  for 
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the  maintenance  of  the  family,  under  sections  6265-6  of  the  Compiled 
Laws  of  Oklahoma  1909.— Haile  ▼.  Hale,  40  Okla.  101,  135  Pac.  1143, 
1145. 

(14)  Objections.  Exceptions. — Where  a  reasonable  period  has 
elapsed,  after  a  family  allowance  has  been  made  to  the  widow,  for  the 
settlement  of  the  estate,  persons  who  are  interested  therein  have  the 
right  to  object  to  a  continuation  of  the  allowance,  although  they 
could  have  compelled  the  administrator  to  settle  and  distribute  the 
estate  promptly,  but  failed  to  do  it.  And  indulgence  in  the  matter 
is  no  excuse  for  the  neglect  of  the  administrator  to  settle  the  estate. — 
In  re  Dougherty's  Estate,  34  Mont.  336,  86  Pac.  38,  41.  Under  the 
Utah  statute,  where  there  is  no  property  answering  to  the  statutory 
specifications  which  might  be  turned  over  to  the  widow,  she  is  en- 
titled to  an  equal  value  of  money  or  other  property,  at  her  election. 
And  she  must  elect;  but  upon  her  election  to  take  either  the  prop- 
erty or  the  money,  it  becomes  the  duty  of  the  administrator  or  of 
the  court  to  allow  it  to  her.  The  duty  is  not  discretionary;  it  is 
mandatory;  and  an  exception  by  a  bank,  to  the  report  of  the  admin- 
istrator, showing  a  money  allowance  to  the  widow,  on  the  ground 
that  she  "had  elected"  to  take  money  in  lieu  of  the  statutory  property, 
is  a  solemn  admission  by  the  bank  that  she  had  made  her  election 
and  so  entitled  herself  to  the  money;  and  such  admission  is  conclusive 
upon  the  bank  and  upon  the  court — ^Western  Nat  Bank  v.  Rizer,  12 
Colo.  App.  202,  55  Pac.  268,  269. 

(15)  Fixing  amount  When  not  excessive. — The  fact  that  the  ad- 
ministrator has  not  in  his  hands  sufficient  money  to  pay  the  family 
allowance  does  not  deprive  the  court  of  the  power  to  fix  the  amount 
to  be  paid.  If  there  is  other  estate  which  can  be  subjected  to  this 
payment,  the  court  can  make  a  proper  order  therefor. — Estate  of 
Carriger,  5  Cal.  Uni^sp.  129,  41  Pac.  700,  701.  Where  an  estate  was  of 
the  value  of  fifty  thousand  dollars,  and  produced  an  income  of  over 
fifteen  hundred  dollars  per  month,  an  allowance  to  the  widow  of  the 
household  goods,  furniture,  wearing-apparel,  and  personal  effects  of 
the  testator,  and  two  hundred  and  fifty  dollars  a  month  for  her  main- 
tenance, pending  the  settlement  of  the  estate,  is  not  excessive. — Estate 
of  Drasdo,  36  Wash.  478,  78  Pac.  1022,  1023.  Much  is  left  to  the  discre- 
tion of  the  judge  in  determining  the  amount  of  the  family  allowance 
under  section  1464,  Gal.  Oode.  Civ.  Proc,  until  the  return  of  the  inven- 
tory, and  his  action  will  not  be  disturbed  on  appeal  unless  it  clearly 
appears  that  it  has  been  improperly  exercised. — Estate  of  Cowell,  164 
Cal.  636,  130  Pac.  209. 

(16)  Widow  it  entitled  to,  when. — The  widow  has  absolute  right 
to  a  reasonable  provision  for  her  support  during  the  administration 
of  her  husband's  estate. — Estate  of  Stevens,  83  Cal.  322,  325,  17  Am. 
8t  Rep.  252,  23  Pac.  379;  In  re  Pugley^s  Estate,  27  Utah  489,  76  Pac. 
560,  562;  and  it  makei  no  difterence  that  the  widow  has  sufficient 
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property  of  her  own  out  of  which  to  support  herself. — ^Estate  of  Lux, 
100  Cal.  593,  S5  Pac.  841,  344;  Estate  of  Bump,  162  Cal.  274,  92  Cal. 
643,  644.  The  right  to  allowance  is  not  affected  by  the  separate  estate 
of  the  widow.  Even  a  non-resident  widow  is  entitled  to  a  family  allow- 
ance, notwithstanding  she  has  abundant  means  of  her  own  with  which 
to  support  herself. — Oriesemer  v.  Boyer,  18  Wash.  171,  43  Pac.  17,  18. 
The  right  of  the  widow  and  children  is  paramount  to  that  of  creditors, 
and  does  not  depend  upon  the  solvency  or  the  insolvency  of  the  estate. 
—Oriesemer  ▼.  Boyer,  13  Wash.  171,  43  Pac.  17,  19.  The  widow's 
delay  In  demanding  a  family  allowance  does  not  forfeit  her  right  to 
It;  and  she  has  a  right  to  a  family  allowance  when  a  special  admin- 
istrator has  been  appointed  after  the  suspension  or  removal  of  the 
general  administrator. — Estate  of  Welch,  106  Cal.  427,  432,  433,  39 
Pac.  806.  The  right  of  the  widow  to  a  family  allowance  is  not  lost 
because  of  her  immoral  conduct  during  marriage.  The  husband's 
legatees  cut  her  off  from  her  rights  as  widow  by  showing  that  her 
ways  were  not  the  ways  of  continence  and  sobriety. — In  re  Drasdo's 
Estote,  36  Wash.  478,  78  Pac.  1022,  1023.  She  is  entitled  to  a  family 
allowance,  although  she  wrongfully  appropriated  the  money  of  her 
husband  to  her  own  use  during  his  lifetime,  and  she  is  also  entitled 
to  the  rights  of  a  widow  where  she  has  refused  to  abide  by  the  terms 
of  her  husband's  will,  notwithstanding  previous  allowances  made  to 
her. — Estate  of  Bump,  152  Cal.  274,  92  Pac.  643,  646.  Of  course,  if  a 
wife  accepts  a  devise  conditioned  that  she  will  relinquish  all  further 
claims  to  her  husband's  estate,  she  must  abide  thereby;  but  until  she 
does  elect  to  take  under  the  devise,  she  is  entitled  to  the  enjoyment  of 
her  statutory  rights  and  to  the  allowance  made  to  her  thereunder. — 
Estate  of  Lufkin,  131  Cal.  291,  293,  63  Pac.  469;  and  see  Estate  of 
Bump,  162  Cal.  274,  92  Pac.  643,  644.  In  Oregon,  where  the  property 
of  the  estate  exempt  from  execution  has  been  devised  and  bequeathed 
by  the  testator  to  his  children,  and  the  estate  is  sufficient  to  satisfy 
all  the  debts  and  liabilities  of  the  deceased,  and  to  pay  the  expenses  of 
administration,  together  with  a  monthly  allowance  to  the  widow  and 
children,  the  ris^t  of  the  county  court  to  order  a  monthly  allowance 
to  the  widow  can  not  be  successfully  controverted. — Dekum's  Estate, 
28  Or.  97,  sub  nom.;  Dekum  v.  Dekum,  41  Pac.  169,  160.  The  widow 
is  not  chargeable,  as  executrix,  with  profits  receivecf  from  the  sub- 
letting of  rooms  in  a  house  hired  by  her,  the  rental  of  which  was  paid 
out  of  her  monthly  allowance. — ^Estate  of  Stevens,  83  Cal.  322,  326,  17 
Am.  St.  Rep.  252,  23  Pac.  379.  An  order  granting  a  family  allowance 
made  after  the  filing  of  the  inventory,  which  has  become  final,  is  con- 
clusive in  favor  of  the  right  of  the  widow  to  receive  the  amount 
directed  to  be  paid  to  her,  so  long  as  the  order  remains  in  force  and 
the  t&ct  that  upon  proceedings  for  partial  distribution  almost  all  of 
the  estate  had  been  set  over  to  the  persons  entitled  thereto  and  that 
the  widow  had  come  into  possession  of  practically  her  whole  share 
of  the  estate  and  that  she  had  acquiesced  In  the  discontinuance  of  the 
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payment  of  the  allowance  for  more  than  two  and  a  half  years,  does 
not  affect  her  right  to  claim  snch  allowance. — Estate  of  Nelson,  167 
Cal.  321,  139  Pac.  692.  A  separation  agreement  between  husband  and 
wife  in  which  there  Is  no  specific  waiver  to  a  claim  for  a  widow's 
allowance  does  not  deprive  the  wife  of  such  allowance  as  provided 
in  section  7223,  Rev.  Stats,  of  Colorado. — Deeble  v.  Alerton,  58  Colo. 
166,  170,  Ann.  Cas.  1916C,  863,  143  Pac.  1096.  A  widow  is  not  deprived 
of  her  right  to  an  alloVance  for  her  support  and  maintenance  for  a 
period  of  six  months,  under  the  statute  of  New  Mexico,  by  accepting 
the  provisions  of  her  deceased  husband's  will,  which  gives  to  her  a 
designated  sum  and  states  that  the  same  is  to  be  in  lieu  of  all  other 
demands  against  his  estate. — Andros  v.  Flournoy,  22  N.  M.  682,  4 
A.  L.  R.  387,  166  Pac.  1173.  Where  a  testator's  wife  executed  a  paper, 
at  the  time  of  the  execution  of  the  will,  electing  to  take  under  the 
provisions  of  the  will  and  to  waive  her  community  rights  "and  any 
and  all  other  claims,"  she  did  not  thereby  debar  herself  from  asking  for 
a  family  allowance.-^Estate  of  Whitney,  171  Gal.  750,  154  Pac.  855. 
The  fact  that  a  widow  has  property  of  her  own,  or  other  means  of 
subsistence,  in  no  way  afCects  her  rights  to  a  preliminary  allowance 
from  the  estate  of  her  deceased  husband  as  is  reasonably  necessary 
for  her  support.  The  statute  gives  her  this  right  to  be  so  supported 
by  the  estate,  regardless  of  her  own  means. — (See  Estate  of  Lux,  100 
Cal.  604,  605,  35  Pac.  341;  Estate  of  Bump,  152  Cal.  276,  92  Pac.  643). 
And  it  also  appears  to  be  settled  in  this  state,  even  as  to  an  allowance 
made  under  section  1466,  Code  of  Civil  Procedure  of  California,  after 
the  return  of  the  inventory,  that  the  fact  that  the  widow  is  given 
property  by  the  will  of  her  husband  in  no  way  affects  her  right  to 
be  given,  by  way  of  allowance  for  support,  such  sum  as  is  reasonably 
necessary  therefor,  leaving  the  property  given  her  by  the  will,  whether 
distributed  pending  the  administration,  or  at  the  close  of  it,  to  go  to 
the  widow  intact,  and  undiminished  by  any  charge  for  expense  of 
administration  or  support  of  family. — In  re  Cowell's  Estate,  164  Cal. 
636,  130  Pac.  209.  Under  the  California  code  provisions  (sections 
1464,  1466,  and  1467,  Code  Civ.  Proc.)  the  widow  is  entitled  to  an 
allowance  which  may  be  retroactive,  covering  the  period  from  the 
date  of  her  husband's  death,  and  the  fact  that  she  failed  to  apply  for 
such  allowance  until  after  remarriage  does  not  affect  her  right  or 
prevent  her  from  receiving  it. — ^Estate  of  Moore,  170  Cal.  60,  62,  148 
Pac.  205.  Under  sections  1465,  1466  of  the  California  Code  of  Civil 
Procedure,  a  woman,  surviving  her  husband,  has  the  right  to  have  a 
reasonable  allowance  made  by  the  court  for  her  support  from  his 
estate,  whether  the  latter  was  community  property  or  his  separate 
estate,  and  irrespective  of  whether  she  has  property  of  her  own  from 
which  a  livelihood  may  proceed. — Estate  of  Finch,  173  Cal.  462,  160 
Pac.  556.  No  reproach  attaches  to  a  widow  for  procuring  to  herself 
every  benefit  and  protection  from  her  husband's  estate  which  the  law 
allows  her.— Rountree  t.  Montague,  30  CaL  App.  170,  157  Pac.  628. 
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(17)  To  be  made  when.— A  widow  1b  not  to  be  denied  a  family 
allowance  because  abe  has  sufficient  property  of  ber  own  to  support 
berselt  The  court  must  make  a  reasonable  allowance  out  of  the 
estate,  if  the  portion  set  apart  for  the  family  allowance  is  insuffi- 
cient for  her  support;  and  for  the  court  to  hold  that  no  allowance 
shall  be  made  to  the  widow  if  she  has  sufficient  property  of  her  own, 
although  the  property  set  appart  to  her  is  insufficient  of  itself  for 
her  support,  would  be,  in  effect,  an  amendment  of  the  law  by  judicial 
construction. — Estate  of  Lux,  100  Cat.  593,  603,  86  Pac.  341.  The  widow 
is  entitled  to  have  such  reasonable  allowance  as  is  necessary  for 
her  maintenance  during  the  progress  of  the  settlement  of  her  hus- 
band's estate. — Estate  of  Roberts,  67  Gal.  349,  7  Pac.  733,  734.  She 
is  entitled  to  this,  notwithstanding  provision  has  been  made  for  her 
in  the  will,  and  until  such  time  as  the  disposition  of  property  con- 
tained in  the  will  becomes  available  for  her  use. — Estate  of  Walkerley, 
77  Gal.  642,  646,  20  Pac  160.  But,  under  the  statute  of  Utoh,  where 
the  estate  is  solvent  and  out  of  debt,  the  value  of  such  part  of  the 
homestead  as  may  be  set  aside  to  the  widow  should  de  deducted  from 
her  distributive  share,  as  provided  for  in  the  statute.  She  can  not 
have  both,  unless  such  design  on  the  part  of  the  testator  clearly  ap- 
pears from  the  will. — ^In  re  Little,  22  Utah  204,  61  Pac.  899.  Where 
the  widow,  under  the  statute,  is  entitled  to  certain  enumerated  prop- 
erty, and  the  deceased  does  not  have  such  property,  she  is  entitled 
to  other  property,  or  the  value  of  the  articles  specified  in  the  statute, 
and  it  is  the  duty  of  the  administrator  or  of  the  probate  court  to  allow 
the  value  in  money,  or  other  personal  property,  at  the  widow's  election. 
— ^Western  Nat.  Bank  v.  Riser,  12  Golo.  App.  802,  66  Pac.  268.  The 
statute  providing  for  a  family  allowance  was  doubtless  intended  to 
make  immediate  provision  for  the  family  when  the  head  of  it  is  re- 
moved by  death,  and  such  provision  is  to  continue  during  the  admin- 
istration of  decedent's  estate.  But  where  there  is  no  ftoiUy,  no  allow- 
ance can  be  made;  as,  where  the  husband  and  wife  had,  for  many 
years  prior  to  the  husband's  death,  been  living  separate  and  apart  from 
each  other,  and  had  so  lived  up  to  the  time  of  his  death,  and  the  wife 
had  never  been,  during  such  period,  dependent  upon  him  for  support, 
she  does  not  constitute  the  "immediate"  family  of  the  deceased,  and 
the  court  may  properly  refuse  to  make  an  allowance  to  her  as  the 
widow  of  the  deceased. — ^Hilton  v.  Stewart,  25  Utah  161,  sub  nom.; 
In  re  Park's  Estate,  69  Pac.  671.  BMneral  expenses  must  be  paid  before 
the  family  allowance  is  made. — In  re  Thorn's  Estate,  24  Utah  209, 
67  Pac.  22,  23.  The  preliminary  or  temporary  allowance,  required  to 
be  made  for  the  widow  or  minor  children  by  section  1464,  Gode  of 
Givil  Procedure  of  Galifomia,  terminates  upon  the  return  of  the  in- 
ventory (Grew  V.  Pratt,  119  Gal.  137,  51  Pac.  44;  Estate  of  Bell,  142 
Gal.  100,  76  Pac.  679),  when  the  court  may  make  an  order  for  such 
allowance  as  may  be  necessary  during  the  further  progress  of  the 
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Bettlement  of  the  estate.     (See  Code  CIy.  Proc,  sec.  1466). — ^In  re 
Coweirs  Estate,  164  Cal  636,  130  Pac.  209. 

REFERENCES. 

Widow's  right  to  year's  support  or  allowance  out  of  iDsurance 
money. — See  note  46  L.  R.  A.  (N.  S.)  788.  Widow's  right  to  year's 
support  or  allowance  out  of  fund  recovered  for  the  negligent  killing 
of  hu8band.~See  note  42  L.  R.  A.  (N.  S.)  725.  Widow's  right  to 
exemption  or  allowance  for  support  out  of  personal  assets  of  estate 
of  deceased  husband,  who  was  a  non-resident. — See  note  11  L.  R.  A. 
(N.  S.)  361-863. 

(18)  Widow  is  not  entitled  to,  when.— A  family  allowance  should 
not  be  made  to  the  widow  of  decedent,  where  she,  at  the  time  of 
his  death,  was  not  a  member  of  his  Immediate  family,  as  where  the 
husband  and  wife  were  voluntarily  living  apart  under  an  agreement 
for  separation. — Estate  of  Noah,  73  C^.  583,  2  Am.  81  Rep.  829,  15 
Pac.  287,  88  Cal.  468,  26  Pac.  3611;  Hilton  v.  Stewart,  25  Utah  161, 
sub  nom.;  In  re  Park's  Estate,  69  Pac.  671;  Wickersham  v.  Comerford, 
96  Cal.  433,  31  Pac.  358.  Nor  is  the  widow  entitled,  under  such  cir- 
cumstances, to  have  a  homestead  set  apart  from  her  husband's  separ 
rate  property,  even  for  a  limited  period. — ^Wickersham  v.  Ck>merford, 
'96  Cal,  433,  439,  31  Pac.  358.  So  if  a  wife,  supposing  her  husband  to 
be  dead,  marries  a  second  time,  she  can  not  claim  a  family  allowance 
from  the  estate  of  her  former  husband,  so  long  as  the  second  marriage 
has  not  been  annulled  by  a  competent  tribunal,  for,  until  such  annul- 
ment, the  second  marriage  is  valid. — Estate  of  Harrington,  140  C!al. 
294,  295,  74  Pac.  136.  Where  the  petition  for  the  family  allowance 
fails  to  state  that  a  homestead  set  apart  to  the  widow  and  children 
is  insufficient  for  the  support  of  the  family,  an  order  refusing  to  make 
a  family  allowance  out  of  the  estate  of  the  decedent  is  not  erroneous, 
where  it  appears  that  a  homestead  had  been  set  apart  to  the  widow 
and  children. — ^Estate  of  Luther,  67  Cal.  319,  7  Pac.  708.  The  court  is 
also  justified  in  refusing  to  ratify  any  family  allowance  made  after  the 
estate  is  ready  for  distribution.  The  widow,  as  executrix  of  her 
husband's  estate,  can  not  properly  delay  the  settlement  of  the  estate 
in  order  that  she  may  consume  the  whole  of  it  by  means  of  her 
allowance. — ^In  re  Dougherty's  Estate,  84  Mont.  336,  86  Pac.  38,  41. 
Where  the  fact  of  marriage  is  disputed,  and  the  person  claiming  to 
have  been  the  wife  of  the  deceased  has,  as  his  widow,  filed  a  petition 
asking  for  the  appointment  of  an  administrator,  and  the  same  has 
been  decided  in  her  favor,  and  an  appeal  has  been  taken  therefrom 
to  review  and  finally  determine  the  very  question  of  the  marriage 
relation,  the  superior  court,  pending  the  appeal,  has  no  Jurisdiction 
to  make  an  order  allowing  such  person,  so  claiming  to  be  the  widow, 
anything  for  her  maintenance  pending  the  appeal;  otherwise  the  pro- 
ceeds of  the  estate  might,  in  some  instances,  thereby  become  ex- 
hausted, and  the  contestant  thus  be  deprived  of  the  fruits  of  the 
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litigation  by  a  perBon  having  no  right  whatever  to  the  same:  and 
while,  In  some  instances,  this  might  result  In  hardship,  In  preventing 
a  person  lawfully  entitled  to  the  benefits  of  such  a  provision  from 
having  the  same  pending  the  appeal,  yet  this  can  not,  of  Itself,  alter 
the  rule  of  law  In  relation  thereto. — State  v.  Lichtenberg,  4  Wash. 
231,  29  Pac.  999.  Where  a  family  allowance  has  been  made  to  a 
widow  and  minor  children,  but  the  widow  marries,  the  court  may 
continue  the  allowance,  If  necessary  for  the  benefit  of  the  children; 
but  when  their  mother  ceases  to  be  the  widow  of  deceased,  she  can 
not  claim,  as  a  perquisite  for  herself  or  for  her  new  husband,  a  family 
allowance  from  the  estate  of  her  former  spouse. — Estate  of  Still,  117 
Cal.  509,  49  Pac.  463,  466.  Where  persons,  contemplating  matrimony, 
enter  into  a  written  agreement  whereby  a  stipulated  provision  for 
the  wife  is  made,  out  of  the  husband's  estate,  both  during  their  joint 
lives  and  after  his  death,  the  widow  can  not,  on  his  demise,  claim  a 
greater  provision  by  way  of  a  family  allowance. — Estate  of  Gutting, 
Cutting  V.  Cutting,  174  Cal.  104,  161  Pac.  1137.  A  marriage  settlement, 
in  order  to  be  efCective  as  between  the  parties  to  it,  does  not  need  to 
be  recorded. — Estate  of  Cutting,  Cutting  v.  Cutting,  174  Cal.  104,  161 
Pac.  1137.  A  surviving  widow  who  had  separated  from  her  husband 
and  ceased  to  be  a  member  of  his  family  or  entitled  to  his  support  at 
the  time  of  his  death  is  not  entitled  to  participate  in  the  family  allow- 
ance.— In  re  McSwain's  Estate,  McSwain  v.  Craycroft,  176  Cal.  280,* 
168  Pac.  117,  119.  Where  there  are  no  minor  children,  then  the  family 
allowance  Is  for  the  widow  alone  and  "the  rule  seems  to  be  that  a  widow 
may  by  appropriate  and  sweeping  provisions  of  an  ante-nuptial  contract 
(and  so  of  course  of  a  post-nuptial  contract)  waive  her  right  to  an 
allowance  when  the  rights  of  minor  children  are  not  involved." — 
In  re  Toeirs  Estate,  164  Cal.  540,  129  Pac.  999. 

(19)  To  children. — The  family  allowance  is  as  much  for  the  ad- 
vantage of  the  children  of  the  deceased  as  for  the  widow. — Moore 
V.  Moore,  60  CaL  526,  530.  It  is  not  made  "for  the  use  of  the  family," 
but,  by  the  terms  of  the  statute,  for  its  "maintenance"  while  the 
estate  is  in  progress  of  settlement  and  its  property  is  in  the  custody 
of  the  executor  or  administrator,  and  this  includes  the  duty  of  keep- 
ing its  members  under  the  same  roof  with  the  common  interest  of  a 
home,  as  well  as  the  expense  incurred  for  food  and  raiment  or  for 
education  and  health.  Upon  the  death  of  the  father,  the  maintenance 
of  the  family  devolves  upon  the  mother,  and  it  is  for  the  purpose 
of  enabling  her  to  discharge  this  duty  that  the  court  is  authorised 
to  appropriate  a  portion  of  the  property  of  the  estate.  The  allow- 
ance is  not  made  merely  for  the  purpose  of  enabling  her  to  defray 
the  several  expenses  Incurred  for  each  member  of  the  family,  but 
that  she  may  also  provide  a  means  whereby  she  and  the  minor  chil- 
dren may  be  kept  together  and  the  family  may  be  maintained  as  a 
whole.  A  provision,  in  the  statute,  that  the  court  "must  make  such 
reasonable  allowance  out  of  the  estate  as  shall  be  necessary  for  the 
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maintenance  of  the  family  according  to  their  circumstances"  implies 
that,  before  making  the  order,  the  court  will  ascertain  the  circum- 
stances of  the  family,  and  of  the  estate  out  of  which  the  allowance 
is  to  be  made.  This  will  involve  an  inquiry,  among  other  matters, 
into  their  habits  and  mode  of  life  during  the  lifetime  of  the  dece- 
dent; the  requirements  of  the  several  members  of  the  family— depend- 
ing upon  their  age  and  conditions — whether  for  education,  physical 
support,  or  health,  and  also  the  condition  and  extent  of  the  prop- 
erty belonging  to  the  estate.  The  amount  which,  upon  such  consid- 
eration, the  court  determines  will  be  reasonable  is  properly  directed 
to  be  paid  to  the  widow  as  the  person  charged  with  the  maintenance 
of  the  family,  and  it  then  becomes  a  judgment  in  her  favor  for  that 
amount  The  minor  children  have  no  claim  to  any  portion  of  the 
allowance  thus  made  to  her,  nor  is  it  held  by  her  in  trust  for  them. 
Certainly,  the  legislature  did  not  intend  that  one-half  of  the  allow- 
ance should  belong  to  her,  out  of  which  should  be  paid  the  cost  of 
her  maintenance,  and  that  an  equal  part  of  the  other  half  should 
belong  to  each  child,  out  of  which  should  be  paid  only  the  cost 
of  supporting  that  child.  In  determining  the  amount  to  be  paid,  the 
court  does  not  attempt  to  fix  the  amounts  which  will  be  consumed 
for  each  member  of  the  family,  but  aggregates  the  needs  of  the 
family  as  a  whole  and  makes  an  allowance  which  it  considers  would 
be  reasonable  for  those  needs.  It  is  of  universal  experience  that  the 
same  expense  is  not  incurred  for  each  child,  and  that  there  are  many 
expenses  which  do  not  appertain  to  either  child,  but  which  are  in- 
curred for  the  family  as  a  whole;  and  there  are  also  many  duties 
of  the  mother  which  are  not  susceptible  of  pecuniary  measurements. 
The  expenses  incurred  for  the  infant,  which  requires  the  mother's 
care,  the  child  at  school,  or  the  youth  preparing  for  the  duties  of  man- 
hood or  womanhood  in  the  years  before  majority  are  not  the  same; 
and  the  rent  of  the  home,  its  furniture,  the  expense  or  reparation, 
wages  of  servants,  cost  of  equipage,  and  numerous  other  items,  are  a 
charge  upon  the  family  as  a  whole,  and  are  not  to  be  apportioned 
among  the  individual  members  thereof.  The  amount  of  the  allow- 
ance is  fixed,  with  the  view  that  it  will  be  entirely  consumed  in 
maintaining  the  family,  and  if,  in  this  respect,  the  court  errs,  whether 
by  making  the  allowance  too  large  or  too  small,  it  is  an  error  in  its 
judgment,  which  can  be  corrected  only  upon  a  further  application, 
setting  forth  the  grounds  upon  which  the  amount  of  the  allowance 
should  be  modified.  Until  such  change,  if  there  be  any  portion  which 
is  not  expended,  it  is  the  property  of  the  widow,  and  if  the  expenses 
are  greater  than  the  allowance,  the  loss  must  be  borne  by  her.  Upon 
these  considerations,  it  must  be  held  that  the  widow  to  whom  the 
court  directs  a  family  allowance  to  be  paid  is  not  required  to  account 
to  her  children  for  the  manner  In  which  such  allowance  has  been 
expended.— Bell  v.  Bell,  2  Cal.  App.  338,  340,  83  Pac.  814.  But  the 
allowance  can  not  be  afCected  by  any  agreement  or  understanding 
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between  the  widow  and  administrator  which  would  have  the  effect  of 
depriving  the  children  of  it,  or  of  diverting  it  to  any  other  use  than  that 
specified  by  the  law. — Moore  v.  Moore,  60  Cal.  526,  530.  If  a  minor, 
being  within  sixteen  days  of  the  age  of  majority,  makes  an  application 
to  the  court  to  have  the  personal  property  left  by  his  parents  set 
apart  to  him,  and  there  is  no  showing  in  the  application  that  such 
property  is  necessary  for  his  support  during  such  sixteen  days,  it  is 
not  error  for  the  court  to  deny  the  application. — Stewin  v.  Thrift,  30 
Wash.  36,  70  Pac.  116,  118.  The  word  "children"  is  not  confined  in 
its  significance  to  minors,  when  used  in  the  statute  whereby  the 
widow  shall  be  allowed  to  keep  absolutely,  for  the  use  of  herself  and 
the  children,  of  the  deceased  all  personal  property  of  his,  at  the  time 
of  his  death  exempt  from  execution. — Spencer  ▼.  Barker,  96  Kan.  360, 
149  Pac.  736.  When  application  is  made  for  an  allowance  for  a  minor 
child  independent  of  the  regular  family  allowance,  it  was  clearly 
wrong  for  the  court  to  refuse  to  allow  the  mother  to  testify  that  she 
was  able  and  willing  to  support  her  child  out  of  the  family  allowance 
as  she  in  her  discretion  believed  was  proper  and  necessary. — ^In  re 
McSwain's  Estate,  McSwain  v.  Craycroft,  176  Cal.  280,  168  Pac.  117, 
120.  In  the  absence  of  evidence  to  the  contrary  it  is  presumed  that 
the  widow  was  a  proper  person  to  receive  the  family  allowance,  and, 
as  a  parent,  entitled  to  have  the  care,  custody,  and  education  of  her 
minor  child. — In  re  McSwain's  Estate,  McSwain  v.  Craycroft,  176  Cal. 
280,  168  Pac.  117,  120.  Though  application  for  family  allowance  for 
infant  beneficiaries  of  estate  may  be  made  without  appointment  of 
guardians  ad  litem,  such  guardian  may  be  appointed,  under  the  Cali- 
fornia Code  Civ.  Proc.,  section  372,  as  in  an  "action"  or  "proceeding." — 
In  re  Snowball's  Estate,  156  Cal.  235,  104  Pac.  446.  An  allowance  to 
minor  children  before  setting  apart  exempt  property  and  homestead 
is  not  premature. — In  re  Snowball's  Estate,  156  Cal.  235,  104  Pac.  446. 
Where  a  decedent  left  a  family  consisting  of  a  wife  and  child,  in  the 
absence  of  evidence  to  the  contrary  it  is  to  be  presumed  that  the 
widow  is  the  proper  person  to  receive  the  family  allowance,  she  being 
entitled  to  have  the  child's  care,  custody,  and  education,  and  intrusted 
with  that  duty  by  law.— Estate  of  McSwain,  176  Cal.  280,  168  Pac.  117. 
Where  the  court  makes  an  allowance  to  the  widow  in  a  sum  deemed 
by  it  sufficient  to  meet  the  family  expenses,  it  will  not,  as  a  rule,  make 
a  separate  allowance  to  a  child. — Estate  of  McSwain,  176  CaL  280,  168 
Pac.  117.  The  statute  of  Colorado  does  not  have  the  effect  of  author- 
izing an  allowance  to  the  minor  orphan  of  a  deceased  mother. — Smith 
&  Co.  v.  Quinn,  60  Colo.  281,  153  Pac.  217.  It  is  to  the  estates  of 
deceased  husbands  only,  and  not  of  deceased  wives,  that  the  law 
applies  whereby  an  allowance  to  a  minor  orphan  is  authorized, — Smith 
&  Co.  V.  Quinn,  60  Colo.  281,  153  Pac.  217.  Children  of  a  decedent, 
adopted,  pending  the  settlement  of  the  estate,  into  another  family, 
become  identified  with  the  latter,  and  fun  application  to  have  a  life 
insurance  fund,  payable  to  the  estate,  set  apart  to  them  as  exempt  must 
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be  refu8ed.~EBtete  of  FillBbury,  175  Cal.  454,  166  Fae.  11.  The  right 
of  minor  children  to  the  use  and  occupancy  of  the  homestead  daring 
their  minority  is  a  statutory  one,  and,  in  the  absence  of  statute,  such 
right  does  not  exist  in  Oklahoma. — Miles  y.  Miles  (Okla.),  175  Pac. 
222.  Where  a  family  allowance  presumably  sufficient  was  made,  and 
afterwards  a  minor  daughter  left  home  and  took  up  her  residence  with 
others  without  cause,  the  persons  with  whom  she  lived,  or  her  guard- 
ian, if  some  one  other  than  her  mother,  would  have  to  look  to  the 
mother  for  the  support  of  the  child. — In  re  McSwain's  Estate,  McSwaln 
V.  Craycroft,  176  Cal.  280,  168  Pac.  117,  120.  If  a  man  dies,  leaving 
separate  property  and  a  number  of  minor  children  but  no  widow,  the 
court  can  not  set  apart  in  fee  certain  of  the  real  property  owned  by 
the  deceased,  as  a  homestead  for  the  minor  heirs,  where  the  intestate 
had  never  filed  a  declaration  of  homestead;  the  power  of  the  court  is 
limited  to  setting  aside  such  homestead  for  a  limited  period,  with  an 
allowance  for  support. — ^In  re  Hedemark's  Estate,  77  Wash.  525,  187 
Pac.  1031.  Adult  children  who  had  left  the  family  home  and  were 
providing  for  themselves  at  the  death  of  decedent  are  entitled  to  no 
support  out  of  the  estate  pending  administration. — ^In  re  McSwain's 
Estate,  McSwain  v.  Craycroft,  176  Cal.  280,  168  Pac.  117,  119. 

(20)  Order.  In  general. — ^Though  there  can  be  no  family  allow- 
ance subsequent  to  a  widow's  death,  the  amount  allowed  to  her  be- 
fore death,  and  which  was  unpaid  at  the  time  of  such  death,  is 
property  of  her  estate,  going  to  her  heirs  or  personal  representa- 
tives.—Estate  of  Lux,  114  Cal.  73,  81,  45  Pac.  1023.  And  all  property 
exempt  from  execution,  set  apart  for  the  family,  including  the  home- 
stead selected,  is  exempt  from  execution. — ^Holmes  v.  Marshall,  145 
Cal.  777,  781,  104  Am.  8t  Rep.  86,  2  Ann.  Cat.  88,  69  L.  R.  A.  67,  79  Pac. 
534.  A  family  allowance,  made  before  exempt  property  and  the  home- 
stead are  set  apart,  is  made  subject  to  the  rights  of  the  designated 
beneficiaries  to  have  a  homestead  and  the  exempt  property  set  apart 
for  their  benefit,  and  is  not  a  charge  or  lien  upon  the  family  home. — 
Estate  of  Still,  117  Cal.  509,  513,  49  Pac.  463.  The  provision  made  by 
a  testator  for  the  support  and  maintenance  of  his  widow  can  not  bo 
used  or  diverted  to  uses  or  purposes  wholly  foreign  to  her  main- 
tenance or  personal  expenses. — Blair  v»  Blair,  82  Kan.  464,  108  Pac. 
827.  While,  as  a  prerequisite  to  an  order  for  family  allowance  under 
section  1466  of  the  Code  of  Civil  Procedure  of  California,  certain  facts 
must  be  determined  by  the  trial  court,  there  is  nothing  in  the  statute 
requiring  the  question  of  solvency  or  insolvency  of  the  estate  to  be  so 
determined.— Estate  of  Treat,  162  Cal.  250,  121  Pac.  1003.  A  finding 
and  adjudication  of  the  question  of  the  solvency  or  insolvency  of  the 
estate  is  not  implied  from  the  mere  making  of  an  order  for  family 
allowance,  within  a  year  after  the  granting  of  letters,  at  least  in  the 
case  of  an  order  which  does  not  in  express  terms  prescribe  the  period 
during  which  the  allowance  shall  continue.— Estate  of  Treat,  162  Cal. 
250,  121  Pac.  1003. 
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REFERENCES. 

Right  of  estate  of  one,  entitled  by  will  or  statute  to  an  allowance 
for  support  and  maintenance,  to  accumulations  undrawn  and  unex- 
pended at  the  time  of  her  death. — ^See  note  9  U  R.  A.  (N.  S.)  997,  998. 

(21)  Order.  Duration,  modification,  cetsatlonp  and  tutpention. — ^Upon 
the  filing  of  the  petition  for  letters,  and  when  the  court  is  without 
definite  information  concerning  the  value  of  the  estate,  which  is 
afforded  by  the  inventory  and  the  appraisement,  it  may  make  an 
allowance  for  the  widow  and  the  children  of  decedent,  which  is  in  the 
nature  of  a  preliminary  or  temporary  allowance,  not  extending  be- 
yond the  return  of  the  inventory,  after  which  time  it  becomes  the 
duty  of  the  court  to  make  a  further  allowance,  if  the  property  set 
apart  to  the  family  is  insufiicient  for  their  support,  and  which  allow- 
ance is  to  be  of  a  more  permanent  character,  and  to  continue  during 
the  administration  of  the  estate. — Estate  of  Lux,  100  Cal.  593,  599, 
35  Pac.  341;  In  re  Dougherty's  Estate,  34  Mont.  836,  86  Pac.  38;  Estate 
of  Welch,  106  Cal.  427,  39  Pac.  805;  unless  the  estate  is  insolvent,  in 
which  case  it  is  not  to  continue  longer  than  one  year. — ^Estate  of  Lux, 
100  Cal.  593,  599,  35  Pac.  341;  Estate  of  Montgomery,  60  Cal.  648; 
Estate  of  Walkerley,  77  Cal.  642,  20  Pac.  150.  The  order  for  family 
support,  when  made,  may  be  subsequently  modified  by  the  court,  if  the 
condition  of  the  estate  or  the  relation  of  the  family  thereto  should 
change;  as,  if,  for  instance,  it  should  appear  that  the  value  of  the 
estate  was  materially  less  than  shown  at  the  date  of  the  order  sought 
to  be  modified,  or  that  its  indebtedness  is  greater  than  was  then  sup- 
posed, or  in  the  event  of  a  partial  distribution  to  the  widow  or  chil- 
dren before  the  final  distribution  of  the  estate. — Estate  of  Lux,  100 
Cal.  593,  604,  35  Pac.  341;  Estate  of  Freud,  131  Cal.  667,  674,  82 
Am.  St.  Rep.  407,  63  Pac.  1080.  An  order  of  family  allowance  granted 
before  the  return  of  the  inventory  ceases  upon  such  return. — Crew 
V.  Pratt,  119  Cal.  131,  137,  51  Pac.  44.  The  order  of  allowance  to  a 
widow,  where  there  are  no  children,  terminates  at  her  second  mar- 
riage, unless  there  is  a  further  order  of  the  court — Estate  of  Hamilton, 
66  Cal.  576,  6  Pac.  493;  but  where  there  are  children,  the  order  may 
be  continued  for  their  benefit— Estate  of  Still,  117  Cal.  509,  514,  49 
Pac.  463.  If  an  order  of  family  allowance  has  become  final,  by  the 
lapse  to  time  in  which  to  appeal  therefrom,  the  probate  court  or  Judge 
has  no  power,  without  motion  or  showing  upon  notice,  to  suspend  the 
order. — ^Estate  of  Nolan,  145  Cal.  559,  561,  79  Pac.  428.  If  a  family 
allowance  is  granted  to  the  widow  during  general  administration,  her 
right  thereto  is  not  suspended  by  reasoi>  of  removal  of  the  general 
administrator  and  the  appointment  of  a  special  administrator.  The 
right  to  such  allowance  continues  during  special  administration. — 
EsUte  of  Welch,  106  Cal.  427,  432,  39  Pac.  805.  But  the  widow,  who  is 
administratrix  of  the  estate,  and  who  has  received  a  family  allowance, 
can  not  purposely  delay  the  settlement  of  the  estate  that  she  may 
consume  the  whole  of  it  by  means  of  her  allowance.     The  policy 
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Of  the  law  is,  that  the  affairs  of  estates  shall  be  settled  and  the  assets 
distributed  as  speedily  as  possible.  The  expression,  ''during  the  prog- 
ress of  the  settlement  of  the  estate,"  must  be  construed  to  mean  during 
the  time  reasonably  necessary  for  that  purpose.  If  so,  the  order, 
though  regarded  as  a  judgment,  fixing  a  lien  upon  the  assets  of  the 
estate,  must  be  presumed  to  have  been  satisfied,  when  the  time  shall 
have  arrived  at  which  the  estate  may  be  settled;  else  the  administra- 
tor  may  delay  action  until  the  whole  estate  is  consumed  and  nothing 
be  left  to  those  who  are  entitled  to  a  distributive  share  in  its  assets. — 
In  re  Dougherty's  Estate,  34  Mont  336,  S6  Pac.  38,  41.  If  a  family 
allowance  is  made  before  the  return  of  the  inventory,  it  ceases  to  be 
operative  upon  such  return. — ^Estate  of  Bell,  153  Cal.  331,  95  Pac.  372, 
377.  An  order  for  a  family  allowance  which,  in  form,  simply  grants 
an  allowance  of  a  certain  sum  per  month,  without  any  specification 
of  the  time  during  which  it  shall  continue,  should  be  construed  as 
if  the  provisions  of  that  section  as  to  the  time  during  which  it  should ^ 
continue  constituted  a  part  of  the  order.  So  construed,  such  an  order 
continues  during  the  progress  of  the  settlement  of  the  estate,  unless 
the  estate  is  insolvent,  in  which  event  it  continues  for  only  one  year 
after  the  granting  of  letters,  even  though  the  settlement  of  the  estate 
has  not  then  been  concluded.— Estate  of  Treat,  162  Cal.  250,  121  Pac. 
1003.  Where  the  estate  is  insolvent  the  family  allowance  under  section 
1466,  Cal.  Code  Civ.  Proc,  must  not  be  for  longer  than  one  year  after 
granting  of  letters.— Estate  of  Treat,  162  Cal.  250,  121  Pac.  1003.  The 
court  may,  where  there  has  been  a  change  in  the  circumstances  of  the 
estate,  or  in  the  relation  of  the  parties,  modify  an  order  for  family 
allowance  in  accordance  with  the  altered  conditions,  but  until  such 
modification  has  been  made,  the  order  retains  its  force  as  a  Judgment 
—Estate  of  Nelson,  167  Cal.  321,  139  Pac.  692.  Mere  delay  in  demand- 
ing the  accumulated  allowance  does  not  forfeit  the  right  thereto. — 
Estate  of  Nelson,  167  Cal.  821,  139  Pac.  692.  It  is  not  an  abuse  of 
discretion  under  such  circumstances  to  reduce  the  allowance  for  the 
remaining  period  of  administration. — ^Estate  of  Nelson,  167  Cal.  321, 
139  Pac.  692.  Where  the  court  retained  its  power  over  the  order  for 
a  widow's  allowance  by  provision  "until  further  order  of  court,"  it 
was  within  its  power  and  duty  on  proper  showing  to  reduce  or  to  dis- 
continue the  allowance.— In  re  Overton's  Estate,  13  Cal.  App.  117,  108 
Pac.  1021.  Questions  as  to  poverty  of  mother  having  custody  of  chil- 
dren held  immaterial  from  standpoint  of  executrix  seeking  to  reduce 
allowance  made,  tending  more  to  justify  increase. — ^In  re  Snowball's 
Estate,  156  Cal.  235, 104  Pac.  446.  Prior  to  the  deciding  by  the  supreme 
court  that  a  family  allowance  ceases  on  the  widow's  marriage,  the 
fact  of  such  an  allowance  being  kept  alive  after  such  an  event  could 
not,  in  itself,  be  evidence  of  fraud  and  conspiracy. — ^Rountree  v.  Monta- 
gue, 30  Cal.  App.  170, 157  Pac.  623.  After  the  probate  court  has  ordered 
an  allowance  to  the  widow  during  pendency  of  the  administration,  it 
is  vested  with  power  to  modify  the  provision,  on  a  showing  that  con- 
Probate  Law— ^4   ' 


850  PBOBATB  I^AW  AND  PBAGTIOB. 

ditlona  have  changed  so  aa  to  call  for  a  reTiew  of  the  order.— In  re 
Bo8ell7*e  Estate,  179  Cal.  218»  176  Pac.  46.  The  probate  court,  after 
making  an  order  granting  the  widow  a  specifTc  allowance  per  month 
pending  the  administration,  may,  by  a  later  order  to  take  effect  as 
from  the  time  of  the  applicaticm  therefor,  modify  the  order  made. — 
In  re  Boselly's  Estate,  179  Cal.  218,  176  Pac.  45. 

(22)  Order.  Insolvent  estates. — Under  section  1466  of  the  Code  of 
Civil  Procedure  of  California,  a  family  allowance,  in  the  case  of  an 
insolvent  estate,  must  not  be  for  longer  than  one  year  after  the  grant- 
ing of  letters  testamentary  or  of  administration. — ^Estate  of  Treat,  162 
Cal.  250,  121  Pac.  1003.  Whether  or  not  the  estate  is  insolvent  is  a 
question  of  fact  that  may  be  determined,  upon  an  opposition  by  credi- 
tors of  the  decedent,  in  a  proceeding  to  enforce  the  continued  pay- 
ment of  the  allowance,  instituted  after  the  expiration  of  a  year  from 
the  granting  of  letters.  Such  a  proceeding  involves  no  collateral  at- 
tack upon  the  original  order,  but  simply  an  inquiry  as  to  whether  the 
order  had,  by  its  terms,  ceased  to  be  operative.— Estate  of  Treat,  162 
Cal.  250,  121  Pac.  1003. 

(23)  Order.  Validity. — ^An  order  of  family  allowance  is  not  invalid 
for  lack  of  a  finding  that  the* property  exempt  from  execution,  and 
already  set  apart  for  the  support  of  the  widow,  was  insufficient  for 
that  purpose.  The  order  for  additional  allowance,  in  itself,  is  a  declar- 
ation of  the  insufficiency  of  the  amount  originally  set  apart  for  the 
support  of  the  family.— Estate  of  Welch,  106  Cal.  427,  430,  39  Pac. 
805.  A  temporary  order  for  family  allowance,  made  before  the  return 
of  the  inventory,  ceases  to  be  operative  when  that  return  is  made, 
notwithstanding  such  order  contains  the  words  "until  further  order  of 
this  court."  That  phrase  does  not  have  the  effect  of  prolonging  the 
life  of  the  order  beyond  the  return  of  the  inventory. — ^Estate  of  Bell, 
142  Cal.  97,  100,  76  Pac.  679.  And  it  is  unjust,  after  the  widow  has 
received  |5700,  through  the  court  of  another  state,  to  allow  her  |500 
per  month  in  this  state,  thirteen  years  after  her  huband's  death, 
where  the  failure  to  close  the  estate  many  years  prior  to  the  order 
for  such  allowance  was  due  solely  to  her  neglect — State  v.  Superior 
Court,  48  Wash.  141,  92  Pac.  942,  943.  The  survivor  of  the  commun- 
ity of  husband  and  wife,  after  the  dissolution  of  the  community  by 
death,  can  not  create  a  charge  against  the  community  estate  which 
would  be  superior  to  the  claims  of  the  creditors  of  the  community, 
and  also  to  the  rights  of  the  deceased  spouse's  heirs  or  devisees  to 
a  one-half  interest  in  the  community  property.  Hence  if  a  husband 
marries  again,  after  his  wife's  death,  and  then  dies  himself,  an  order 
of  allowance  to  his  second  wife,  making  it  a  charge  on  the  husband's 
interest  in  the  community  property,  prior  to  that  of  community  debts, 
can  not  be  sustained,  because  the  interest  of  the  deceased  wife  in 
the  community  property  would  then  be  subjected  to  the  payment  of 
the  community  debts  to  the  extent  of  the  depletion  of  the  husband's 
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Interest  tbereln. — In  re  Cannon's  Estate,  18  Wash.  101,  50  Pac.  1021, 
1022. 

(24)  Order.  Finality,  conolualvenets. — A  family  allowance,  made 
under  a  valid  order  of  court,  becomes  final,  where  no  motion  has 
been  made  to  set  it  aside,  and  the  time  for  an  appeal  therefrom  has 
elapsed.  It  is  then  conclusive  as  to  the  status  of  the  person  in  whose 
favor  it  was  made,  for  all  purposes  connected  with  the  order  and 
payment  of  the  money  thereunder. — Estate  of  Nolan,  145  Cal.  559,  561, 
79  Pac.  428.  An  order  granting  a  family  allowance,  made  after  the 
filing  of  the  inventory,  which  has  become  final  by  the  lapse  of  the 
time  within  which  an  appeal  might  have  been  taken  therefrom,  is 
conclusive  in  favor  of  the  right  of  the  widow  to  receive  the  amount 
directed  to  be  paid  to  her,  so  long  as  the  order  remains  in  force,  and 
the  fact  that  upon  proceedings  for  partial  distribution  almost  all  of 
the  estate  has  been  set  over  to  the  persons  entitled  thereto,  and  that 
the  widow  has  come  into  possession  of  practically  her  whole  share 
of  the  estate,  and  that  she  has  acquiesced  in  the  discontinuance  of  the 
payment  of  the  allowance  after  such  partial  distribution  for  more 
than  two  and  a  half  years,  does  not  affect  her  right  to  claim  such 
allowance.—Estate  of  Nelson,  167  Cal.  321,  139  Pac.  692. 

(25)  Paid  without  order  of  court. — ^In  the  matter  of  payfng  a  fam- 
ily allowance,  the  executor  or  administrator  is  not  required  to  wait 
for  an  order  of  court,  but  may  make  the  necessary  expenditures  as 
the  exigencies  occur,  and  the  court  will  allow  such  sums  as  may  be 
reasonable  in  the  settlement.  If  an  order  is  made  for  an  allowance  to 
the  widow,  it  is  a  determination  by  the  court  that  she  is  entitled 
to  a  family  allowance  for  the  period  therein  named,  and  the  executors 
or  administrators,  having  paid  the  same,  are  entitled  to  a  credit  in 
the  statement  of  their  accounts  for  the  amotmt  thus  fixed  by  the 
court  as  a  reasonable  and  proper  sum  to  be  paid  to  the  surviving 
widow  for  that  purpose;  and  it  is  error  to  refuse  such  credit — ^Estate 
of  Lux,  100  Cal.  606,  608,  36  Pac.  345;  Estote  of  Lux,  114  Cal.  89, 
90,  45  Pac.  1028;  Dekum's  Estate,  28  Or.  97,  sub  nom.;  Dekum  v. 
Dekum,  41  Pac.  159;  Estate  of  Fernandez,  119  Cal.  579,  583,  51  Pac. 
851.  As  the  court  has  power  to  credit  the  executors  or  administrators 
in  their  final  account  with  any  reasonable  sum  of  money  paid  out  for 
the  family  allowance,  the  question  of  family  allowance  becomes  ad- 
judicated where  no  appeal  is  taken  from  an  order  of  settlement,  and 
no  ofFset  can  be  claimed  to  an  annuity  payable  to  the  widow  from  the 
date  of  the  death  of  the  testator  on  account  of  payments  after  the 
return  of  the  inventory  .—Crew  v.  Pratt,  119  Cal.  131,  137,  51  Pac.  44. 

(26)  Contest  of  allowance.  Collateral  attack.— After  an  order  for 
family  allowance  becomes  final  and  conclusive,  it  is  not  subject  to 
collateral  attack.— Crew  v.  Pratt,  119  Cal.  139,  51  Pac.  38;  Estate 
of  Bell,  131  Cal.  1,  4,  63  Pac.  81,  668;  Estate  of  Nolan,  145  Cal.  559, 
79  Pac.  428;  In  re  Dougherty's  Estate,  34  Mont.  336,  86  Pac.  38;  and 
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the  order  is  not  reviewable  in  equity. — ^Dougherty  ▼.  Bartlett,  100  CaL 
496,  499,  35  Pac.  431.  On  the  setUement  of  an  administrator's  accounts, 
a  creditor  of  the  estate  can  not  object  to  the  allowance  of  a  voucher 
filed  by  the  widow  of  the  deceased  for  payments  alleged  to  have  been 
made  her  as  a  family  allowance,  on  the  ground  that  it  had  never  been 
received  by  her.— Estate  of  Fisher,  5  Cal.  Unrep.  168,  42  Pac.  237,  238. 

(27)  Vacating  allowance.  Fraud. — ^An  order  for  a  fkunily  allowance 
may  be  vacated  by  the  probate  court,  and  it  will  be  presumed  that, 
in  setting  aside  orders  approving  the  time  of  the  allowance,  the  court 
duly  considered  the  administrator's  claim  to  protection  for  making 
payment  under  its  previous  orders;  the  court  undoubtedly  has  a  right 
to  vacate  its  order  of  family  allowance  on  the  ground  of  fraud  or 
mistake,  and,  in  the  absence  of  anything  in  the  record  to  the  con- 
trary, it  must  be  assumed,  where  such  an  order  is  set  aside,  that 
it  was  upon  one  or  the  other,  or  both,  of  these  grounds  that  its  Juris* 
diction  was  invoked.  Although  the  widow  might  not  have  been  in 
court  when  the  vacating  order  was  made,  yet  she  waived  any  objec- 
tion by  reason  of  subsequent  proceedings  in  the  court  from  which 
it  appears  that  she  unsuccessfully  appealed  from  the  vacating  order, 
and  upon  the  final  hearing  asked  the  court  to  make  a  new  award  to 
her,  and,  when  the  estimate  was  returned  by  the  appraisers,  asked  to 
have  it  approved  by  the  court,  which  was  done. — Clemes  v.  Fox,  25 
Colo.  39,  53  Pac.  225,  228,  229.  General  equitable  relief  can  not  be 
granted  in  the  probate  department  of  the  superior  court,  for  the 
reason  that  such  relief  is  not  within  its  probate  Jurisdiction.  Sit- 
ting as  a  court  of  probate,  the  superior  court  exercises  a  special  and 
limited  statutory  Jurisdiction  under  statutory  procedure,  and  although 
guided  by  the  principles  of  equity  in  the  exercise  of  that  jurisdic- 
tion, it  does  not  exercise  general  Jurisdiction  in  equity,  but  is  limited 
to  matters  in  probate,  and  in  the  administraton  of  the  estate  of  dece- 
dents, to  the  objects  of  such  administration.  These  objects  are  the 
temporary  preservation  and  protection  of  the  estate  of  the  deceased, 
the  satisfaction  or  payment  of  such  debts  and  claims  as  are  charges 
or  liens  upon  it,  and  the  distribution  of  the  residue  to  those  who  are 
entitled  thereto.  Incidentally,  the  expenses  incurred  in  the  admin- 
istration, and  a  temporary  provision  for  the  support  of  the  family, 
including  a  homestead,  where  proper,  are  to  be  taken  from  the  estate. 
This  provision,  however,  is  in  reality  a  distribution  of  a  portion  of  the 
estate  to  those  who,  by  virtue  of  the  statute,  are  entitled  thereto.  Under 
its  probate  Jurisdiction  the  court  can  not  bring  before  it  strangers 
to  the  estate  for  the  purpose  of  adjusting  their  claims  to  property  held 
by  the  executrix  or  administrator,  or  for  the  purpose  of  determining 
their  rights  to  the  proceeds  of  a  sale  derived  under  those  for  whose 
benefit  the  sale  was  ordered.  Thus  when  it  appears  that  the  order 
for  family  allowance  was  made  to  reimburse  the  widow  for  moneys 
which  she  had  already  expended  in  support  of  her  family,  and  that  she 
had  obtained  these  moneys  from  the  assignors  of  the  plaintiff  by  mort» 
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gaging  her  interest  in  the  estate  for  security  for  their  repayment,  and, 
without  disclosing  this  fact,  had,  as  executrix,  obtained  an  order  for 
the  sale  of  the  entire  estate  under  which  the  purchaser  would  take 
the  land  discharged  of  such  mortgage,  there  is  presented  the  precise 
case  in  which  a  court  of  equity  should  interfere  to  control  the  enforce- 
ment of  the  Judgment  of  another  court  by  directing  the  application  of 
the  proceeds  of  that  sale.  The  probate  court  lacks  -  jurisdiction  of 
such  a  matter,  and  Jurisdiction  in  equity  is  therefore  properly  invoked 
and  exercised. — Curtis  y.  Schell,  129  Cal.  208,  219,  220,  79  Am.  St.  Rep. 
107,  61  Pac.  951;  Savings  Bank  y.  Schell,  142  Cal.  506,  509,  76  Pac.  250. 

(28)  Liens.  Contracts  to  pay  out. — ^A  family  allowance,  made  before 
exempt  property  and  the  homestead  are  set  apart,  does  not  constitute 
a  charge  or  lien  upon  the  family  home. — ^Estate  of  Still,  117  Cal.  509, 
513,  49  Pac.  463.  Where  a  lessor's  lien  possesses  no  superiority  over 
that  of  any  other  person,  it  Is  subject  to  the  right  of  the  widow  and  the 
minor  children  to  support  from  the  estate  of  the  decedent. — ^In  re 
Stone's  Estate,  14  Utah  205,  46  Pac.  1101,  1102.  If  an  executrix  mort- 
gages her  interest  in  the  property  of  the  estate  to  obtain  any  additional 
income  with  which  to  support  the  family,  and  many  years  afterwards 
obtains  an  order  for  a  family  allowance,  by  concealing  from  the  court 
the  fact  that  the  income  and  borrowed  money  had  been  sufficient  for 
the  support  of  the  ftunlly,  or  that  any  money  had  been  borrowed  at  all 
for  that  purpose,  and  by  falsely  representing  to  the  court  that  the 
moneys  received  by  her  had  been  insufficient,  and  she  obtains  an  ex 
parte  order,  in  the  matter  of  the  estate,  for  a  family  allowance,  reach- 
ing back  many  years,  and  for  a  large  amount,  and  then  files  a  petition 
for  an  order  of  sale  of  all  the  real  property  for  the  purpose  of  paying 
said  allowance,  it  is  clearly  a  scheme  to  deprive  the  mortgagee  of  his 
security,  by  selling  the  property  at  probate  sale  free  of  the  mortgage, 
and,  by  means  of  the  direction  to  pay  the  family  allowance,  to  appro- 
priate all  the  proceeds  to  her  own  use,  and  thus  defraud  the  mortgagee 
of  the  amount  due  upon  his  mortgage.  This  the  court  will  not  allow, 
and  it  makes  no  difference  whether  the  mortgages  were  executed  by 
the  widow  herself  on  her  individual  interest  in  the  estate,  or  whether 
they  were  made  for  the  benefit  of  a  son  upon  his  interest.  The  legal 
effect  of  the  transaction  is  the  same. — Curtis  v.  Schell,  129  Cal.  208,  79 
Am.  St.  Rep.  107,  61  Pac.  951;  Savings  Bank  v.  Schell,  142  Cal.  505, 
509,  76  Pac.  250. 

(29)  Further  allowance. — When  the  family  allowance  becomes  ex- 
hausted, and  the  estate  is  solvent,  the  widow  is  entitled  to  such  further 
allowance  as  is  necessary  for  her  maintenance  during  the  progress  of 
the  settlement  of  the  estate. — Estate  of  Roberts,  67  Cal.  349,  350,  7 
Pac.  733.  So  where  the  exempt  property  is  set  apart  as  insufficient  for 
the  support  of  the  widow  and  minor  children,  the  court  may  make  such 
further  allowance;  and  if  the  widow  dies,  an  allowance  may  be  made 
for  the  benefit  of  the  minor  children. — ^In  re  Murphy's  Estate,  30  Wash. 
9,  70  Pac.  109.    In  making  such  further  allowance,  it  must  be  pre- 
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somed  that  the  court  will  act  with  due  regard  to  any  preyioua  order 
made  for  the  widow's  support  and  the  subsequent  c<mdition  of  the 
estate.— Estate  of  Slade,  122  Cal.  434,  438,  56  Pac.  168.  Under  the 
statute  of  North  Dakota  the  county  court  has  power,  in  its  discretion, 
to  make  an  additional  allowance  for  the  maintenance  of  the  family, 
though  such  order  is  one  allowing  a  claim  against  the  estate 
after  the  time  has  expired  in  which  claims  may  be  filed  against 
the  estate.--Tyvand  v.  McDonnell,  37  N.  D.  261,  164  N.  W.  1.  A 
divorced  woman,  applying  for  an  increase  of  the  allowance  made 
to  her  by  the  decree  for  the  support  of  the  children,  whose  cus- 
tody was  awarded  her,  must  present  affidavits  showing  the  in- 
creased needs  of  herself  and  children  and  her  present  condition; 
also  the  ability  of  the  father  to  pay  the  further  amount  asked. — ^Rind- 
laub  V.  Rindlaub,  28  N.  D.  168,  169,  147  N.  W.  726.  When  a  family 
allowance  is  made,  it  is  not  proper  to  make  an  additional  allowance 
for  a  minor  child,  who  is  a  member  of  the  family  and  entitled  to  par- 
ticipate in  the  allowance  already  made,  unless  special  circumstances 
exist,  as  where  the  widow  as  head  of  the  family  was  not  applying  the 
allowance  received  by  her  for  the  benefit  of  such  child. — ^In  re  Mc- 
Swain's  Estate;  McSwain  v.  Craycroft,  176  Cal.  280,  168  Pac.  117,  120. 

(30)  Motion  for  new  trial.— A  motion  for  a  new  trial  is  not  the 
proper  procedure  after  a  family  allowance  has  been  granted.  It  ia 
the  duty  of  the  court,  ex  parte,  and  without  petition,  to  make  such 
order,  and,  there  being  no  provision  for  the  framing  of  issues  with 
respect  to  the  matter  of  family  allowance,  proceedings  for  a  new 
trial  as  to  such  a  matter  are  not  authorized. — Shipman  v.  UnangsU 
160  Cal.  426,  88  Pac.  1090;  Leach  v.  Pierce,  93  Cal.  614,  619,  29  Pac.  236. 

(31)  Appeal.  Review. — ^An  order  granting  an  allowance  to  the  widow 
of  an  intestate  is  appealable. — ^In  re  Dougherty's  Estate,  34  Mont 
336,  86  Pac.  38,  40.  An  appeal  from  an  order  denying  a  family  allow- 
ance will  not  be  reversed,  where  the  petition  for  such  allowance  con- 
tains no  statement  that  the  proceeds  of  a  homestead  consisting  of 
farming-lands  were  insufficient  for  the  support  of  the  family. — Es- 
tate of  Luther,  67  Cal.  319,  7  Pac.  708.  An  allowance  to  the  widow 
is  not  reviewable  after  the  time  has  elapsed  for  an  appeal  from  the 
order.  It  then  becomes  final,  and  the  power  of  the  court  over  it  is 
at  an  end.  The  court  below  can  not  sit  as  an  appellate  court  to 
review  its  own  orders. — Estate  of  Stevens,  83  Cal.  322,  326,  17  Am. 
8t  Rep.  262,  23  Pac.  379.  A  wife  separated  from  her  husband  is  not 
a  party  "aggrieved"  by  the  action  of  the  court  in  refusing  a  family 
allowance  to  her,  and  has  no  right  of  appeal. — Estate  of  Noah,  88  Cal. 
468,  26  Pac.  361.  If  a  special  administrator  has  been  directed,  by 
order  of  the  court,  to  pay  arrearages  of  family  allowance,  accruing 
after  the  suspension  of  the  general  administrator,  he  may  appeal  from 
such  order.— EsUte  of  Welch,  106  Cal.  427,  429,  39  Pac.  806;  and  the 
presumption  is,  where  a  special  administrator  of  the  estate  of  the 
deceased  has  appealed  from  an  order  of  the  court  directing  him  to  pay 
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to  the  widow  of  tlie  deceased  a  deslgiiated  sum  of  money  as  a  family 
allowance,  tliat  tlie  condition  of  the  estate  was  such  as  to  Justify  the 
order.— Estate  of  Carriger,  6  Cal.  Unrep.  129,  41  Pac  700,  701.  An 
appeal  from  an  order  requiring  an  administrator  to  pay  a  family  allow- 
ance stays  proceedings  upon  the  order  appealed  from,  where  an  under- 
taking or  deposit  on  appeal  has  heen  given  or  made. — Pennie  v. 
Superior  Court,  89  Cal.  31,  32,  26  Pac.  617.  An  appeal  from  such  an 
order  operates  as  a  supersedeas,  and  stays  all  further  proceedings 
in  the  court  below  in  the  particular  matter  involyed  in  the  order  ap- 
pealed firom,  but  the  order  or  decree  is  "set  at  large,"  and  the  subject- 
matter  removed  from  the  Jurisdiction  of  the  lower  court,  until  the 
appeal  has  been  determined,  and  the  matter  remitted  back  from  the 
appellate  court.— Ruggles  y.  Superior  Court,  103  Cal.  125,  128,  37 
Pac.  211.  Upon  an  appeal  from  an  order  directing  the  payment  of 
a  family  allowance,  the  appellate  court  will  sustain  the  order,  where 
the  only  ground  alleged  is  the  insufficiency  of  the  evidence. — Estate 
of  Nolan,  145  Cal.  559,  561,  79  Pac.  428.  Where  the  amount  of  the 
allowance  is  not  so  excessive  as  to  constitute  an  abuse  of  discretion 
on  the  part  of  the  court  below,  the  appellate  court  will  not  disturb 
the  order.— Estate  of  Bump,  152  Cal.  274,  92  Pac.  643,  645.  Where 
the  showing  is  sufficient  to  Justify  an  award  to  the  widow  for  her 
allowance,  the  court  will  not  reverse  the  order,  even  though  the  estate 
is  insolvent— Clemes  v.  Fox,  25  Colo.  39,  53  Pac.  225,  229.  The  appel- 
late court  will  not  interfere  with  the  discretion  of  the  lower  court  in 
snch  matters,  if  not  exercised  on  erroneous  principles,  except  in  ex- 
trtsme  cases.— Estate  of  Lufkin,  131  Cal.  291,  293,  63  Pac.  469.  Where 
there  is  no  specific  provision  in  the  statute  as  to  the  contents  of  the 
record  in  such  cases,  or  the  mode  of  authentication,  the  provisions 
regulating  bills  of  exceptions,  statements,  and  appeals  in  ordinary 
actions  must  be  applied,  and,  so  far  as  may  be,  though  the  proceedings 
are  conducted  in  a  different  way,  and  the  records  difter  in  their 
make-up,  the  analogies  between  them  must  govern.  While  there  is  no 
such  thing,  technically,  as  a  Judgment  roll  in  prdbate  proceedings,  the 
successive  determinations  in  the  coursaof  them,  whenever  the  statute 
directly  or  by  implication  declares  them  final,  must  be  regarded  as 
final  Judgments,  and  the  portions  of  the  record  upon  which  they  are 
based  must,  on  appeal,  be  regarded  as  the  record  for  the  particular 
determination.— In  re  Dougherty's  Estate,  84  Mont  336,  86  Pac.  38, 
40.  The  record  must  be  held  to  consist  of  the  papers  found  in  the 
transcript,  and,  for  the  purpose  of  appeal,  these  papers  must  be  held 
to  constitute  the  Judgment  roll.  Other  matters,  not  forming  part  of 
the  judgment  roll  in  such  cases,  would  have  to  be  incorporated  in 
bills  of  exceptions  or  statements,  as  the  case  might  be,  following  the 
analogies  of  provisions  regulating  records  on  appeal  from  Judgments 
In  ordinary  actions.— In  re  Dougherty's  Estate,  34  Mont  336,  86  Pac. 
38,  40;  Estate  of  Ryer,  110  Cal.  566,  42  Pac.  1082.  A  proposed  bill  of 
exceptions,  accompanied  by  general  notice  to  the  attorneys,  by  the 
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general  objectors,  that  the  bill  was  Intended  to  be  used  as  a  bill 
of  exceptions  in  the  matter  of  the  petition  by  the  widow  for  main- 
tenance, filed  by  her  in  the  matter  of  said  estate,  is  one  which  the 
widow  is  entitled  to  use  on  the  objectors'  direct  appeal  from  the  order 
granting  her  a  family  allowance. — Leach  y.  Pierce,  93  Cal.  614,  620, 
29  Pac.  235.  A  creditor  of  an  insolvent  estate  may  appeal  from  an 
order  of  family  allowance,  though  it  may  have  been  made  without 
notice.-— Estate  of  Fretwell,  152  Cal.  573,  93  Pac.  283,  284.  An  appeal 
may  be  taken  at  any  time  within  sixty  days  after  the  order  is  entered, 
but  the  time  fixed  in  which  to  prepare  and  serve  a  bill  of  exceptions 
is  ten  days  after  notice  of  the  entry  of  the  judgment. — ^Leach  v.  Pierce, 
93  Cal.  614,  623,  29  Pac.  235.  Where  an  application  for  a  family 
allowance  is  made  under  an  order  which  was  never  entered,  a  re- 
versal  by  an  appellate  court  of  such  order  on  a  former  appeal  is  res 
judicata. — Estate  of  Bell,  153  Cal.  345,  95  Pac.  378.  An  executrix  is 
technically  a  party  aggrieved  by  an  order  granting  a  family  allow- 
ance, and  as  such  has  a  right  to  maintain  an  appeal  therefrom. — 
Estate  of  Snowball,  156  CaL  235, 104  Pac.  446.  Under  subdivision  3  of  sec- 
tion 963  of  the  Code  of  Civil  Procedure  of  California,  an  appeal  is  allowed 
only  from  an  original  order  granting  or  refusing  to  grant  a  family 
allowance  and  an  order  discontinuing  a  family  allowance  granted  "un- 
til further  order  of  the  court"  upon  the  petition  of  the  heirs  and 
devisees  under  the  will  of  the  deceased  is  not  appealable. — ^Estate  of 
Overton,  13  Cal.  App.  117,  108  Pac.  1021.  Under  section  963,  sub- 
division 3,  of  the  Code  of  Civil  Procedure  of  California,  allowing  an 
appeal  in  probate  proceedings  from  an  order  "against  or  in  favor  of 
.  .  .  making  an  allowance  for  a  widow  or  child,"  opposing  credi- 
tors and  the  administrator  of  an  insolvent  estate  may  appeal  from  an 
order  directing  the  payment  of  a  family  allowance  under  such  original 
order  therefor,  for  a  period  subsequent  to  one  year  after  the  granting 
of  letters.— Estate  of  Treat,  162  Cal.  250,  121  Pac.  1003.  In  the  deter- 
mination of  the  question  as  to  the  amount  of  the  preliminary  allow- 
ance to  the  widow  of  a  deceased  person,  much  is  necessarily  left  to 
the  discretion  of  the  judge  to  whom  the  application  is  made,  and  his 
action  will  not  be  disturbed  on  appeal,  unless  it  clearly  appears  that 
the  discretion  has  been  improperly  exercised. — ^In  re  Cowell's  Estate, 
164  Cal.  636,  130  Pac.  209.  In  fixing  an  allowance  for  the  widow  out 
of  the  deceased  husband's  estate  the  court  has  a  wide  discretion  which, 
unless  plainly  abused,  will  be  sustained  on  appeal. — Estate  of  Cowell, 
170  Cal.  362,  149  Pac.  808.  After  an  executor  has  appealed  from  a 
family  allowance  to  the  widow,  his  expressed  ground  being  that  she 
had  deserted  her  husband,  he  can  not  raise,  for  the  first  time  on 
appeal,  the  point  of  laches  in  applying  for  the  allowance. — ^Estate  of 
Beason,  49  Utah  24,  27,  161  Pac.  678.  As  to  a  widow's  title  to  a  family 
allowance,  the  same  being  contested  by  the  administrator  on  the 
ground  that  she  had  deserted  her  husband,  the  court  considered  the 
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testimony  and  determined  therefrom  that  there  had  been  no  desertion. 
—Estate  of  Season,  49  Utah  24,  161  Pac.  67S. 

2.  Assionment  of  estate  of  limited  value. 

(1)  In  genera  I. — When  it  appears,  both  from  the  petition  for  letters 
of  administration  and  the  return  of  the  inventory  and  appraisement, 
that  the  entire  property  of  the  estate  is  of  less  value  than  11500,  the 
widow,  if  there  are  no  children,  is  entitled  to  have  the  whole  estate 
set  apart  to  her  without  any  further  proceedings  in  the  administra- 
tion; and  no  notice  to  creditors  is  necessary,  though  an  order  to  show 
cause  is  necessary,  under  the  statute. — Estate  of  Atwood,  127  Cal.  427, 
430,  59  Pac  770.  And  the  widow  is  entitled  thereto  in  case  of  an 
invalid  second  marriage. — Estate  of  Richards,  133  Cal.  524,  528,  65  Pac. 
1034.  The  court,  however,  in  setting  apart  the  whole  estate  to  the 
widow  and  minor  children,  where  it  is  of  less  value  than  |1500,  has 
no  power  to  order  any  sale  of  the  property  of  the  deceased.  The 
statute  merely  provides  that  the  whole  estate  shall  be  set  apart  for 
the  widow  and  children,  subject  only  to  the  expenses  of  the  last  sick- 
ness, administration,  etc.  If  there  is  to  be  any  sale  of  the  real  prop- 
erty of  the  estate  to  pay  such  expenses,  such  sale  must  be  conducted 
under  the  provisions  of  the  statute  relating  to  the  sale  of  real  prop- 
erty of  a  decedent,  where  alone  the  power  to  make  and  the  method 
of  such  sale  are  to  be  found.  The  court  has  no  jurisdiction  to  dis- 
pense with  the  regular  proceedings  required  in  the  case  of  the  sale 
of  the  real  property  of  the  decedent  because  of  the  fact  that  the 
estate  is  of  less  value  than  |1500.— Wills  v.  Pauly,  116  Cal.  575,  581,  48 
Pac.  709.  In  such  cases  the  expenses  of  administration,  burial,  and 
last  sickness  are  to  be  paid  before  such  estate  is  set  apart  to  the 
widow,  or  to  the  widow  and  children. — In  re  Thorn's  Estate,  24  Utah 
209,  67  Pac.  22.  In  Utah,  the  widow  does  not  become  the  absolute 
owner  of  such  property,  to  the  exclusion  of  the  heirs  and  members  of 
the  family.— Rands  v.  Brain,  5  UUh  197,  14  Pac.  129,  130,  5  Utah 
272,  16  Pac.  1.  The  statute  concerning  proceedings  to  be  taken  when 
the  estate  does  not  exceed  a  limited  value  was  intended  to  include 
the  whole  estate.—Scott  v.  Stark,  75  Wash.  610,  615,  135  Pac.  643. 
The  presumption  declared  by  section  164  of  the  Civil  Code  of  Cali- 
fornia that  a  conveyance  to  a  husband  and  wife  creates  a  tenancy  in 
common,  is  not  conclusive  in  favor  of  such  contestants.  It  is  therefore 
competent  for  the  widow  to  testify  that  such  property  is  community 
and  that  she  declared  a  homestead  thereon. — Estate  of  Shirey,  167 
Cal.  193,  138  Pac.  994. 

(2)  Notice  to  creditors,  and  to  show  cause. — The  whole  estate  of  a 
decedent,  where  it  is  less  than  11500  in  value,  may  be  set  apart  to  the 
widow,  or  to  the  widow  and  children,  without  notice  to  creditors. — 
Estate  of  Palomares,  63  Cal.  402;  Estate  of  Atwood,  127  Cal.  427,  59 
Pac.. 770.  And  notice  of  the  order  to  appear  and  show  cause  why  the 
whole  of  the  estate  should  not  be  assigned  to  the  widow,  or  to  the 
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widow  and  children,  need  not  be  given  by  publication,  because  the 
statute  does  not  require  It,  and  because  the  judge,  on  final  hearing,  if 
he  deems  the  notice  insufficient,  may  order  such  further  notice  as  may 
seem  to  him  proper. — ^Wills  v.  Booth,  6  Cal.  App.  197,  91  Pac.  759,  760. 

(3)  What  property  may  be  set  apart. — It  was  clearly  the  intention 
of  the  legislature  that  estates  under  11600  in  value  should  go  immedi- 
ately to  the  family,  without  further  administration,  and  the  entire 
estate  of  the  decedent  is  included.  The  fact  that  a  part  of  the  estate 
was  separate  property  of  the  deceased,  and  that  before  his  death  the 
widow  had  filed  a  homestead  declaration  thereon,  he  not  joining  therein, 
does  not  take  the  property  out  of  the  operation  of  the  statute.  The 
court,  in  making  the  order,  is  not  setting  aside  a  homestead  nor  deal- 
ing with  the  subject  of  homesteads. — ^Estate  of  Nelf,  139  Cal.  71,  72, 
72  Pac.  632.  The  statute  covers  all  property,  where  the  estate  does  not 
exceed  |1500  in  value,  whether  the  property  be  community  or  separate. 
^Estate  of  Leslie,  118  Cal.  72,  73,  50  Pac.  29. 

(4)  Widow  It  not  entitled  to,  when.— The  fact  that  a  wife  volun- 
tarily left  her  husband  within  one  week  after  their  marriage  and 
about  two  years  prior  to  his  death,  without  any  agreement  as  to 
property  rights,  and  during  such  interval  had  no  communication  with 
him,  if  it  did  not  constitute  an  abandonment  of  him,  at  least  relieved 
him  from  liability  for  her  support.  Under  such  circumstances  she 
was  not  a  member  of  his  family  at  the  time  of  his  death,  and  was  not 
entitled  under  section  1469  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia to  have  his  estate  of  less  value  than  |1500  set  aside  to  her. — 
Estate  of  Bose,  158  Cal.  428,  111  Pac.  258. 

<5)  Apportionment,  and  rights  of  children. — Section  1469  of  the  Code 
of  Civil  Procedure  of  California  does  not  expressly  state  to  whom  the 
estate  shall  be  assigned,  but  simply  that  it  shall  be  assigned  for  the 
use  and  support  of  the  widow  and  minor  children.  The  preceding  sec- 
tion, however,  which  is  in  the  same  chapter,  provides  that  "when 
property  is  set  apart  to  the  use  of  the  family  under  the  provision  of  this 
chapter,  if  the  decedent  left  also  a  minor  child  or  children,  the  one 
half  of  such  property  shall  belong  to  the  widow  or  surviving  husband, 
and  the  remainder  [shall  go]  to  the  child,  or  in  equal  shares  to  the 
children,  if  there  be  more  than  one."  In  the  absence  of  special  provi- 
tion  in  said  section  1469,  the  preceding  section  must  control.  The 
children,  therefore,  are  entitled,  as  tenants  in  common,  to  an  undivided 
one-half  of  the  property  set  apart  to  the  widow  and  minor  children, 
and  they  may  recover  the  demanded  premises  in  an  action  of  eject- 
ment.—McOuire  V.  Lynch,  126  CaL  576,  578.  59  Pac.  27. 

(6)  Liens,  outstanding  titles,  etc. — The  setting  apart  of  property  for 
the  support  of  the  family,  where  the  estate  is  less  than  |1500  in  value, 
does  not  devest  existing  liens  against  the  property. — ^Fairbanks  v. 
Robinson,  64  Cal.  250,  251,  30  Pac.  812.  The  order  of  the  court  sets 
apart  only  the  title  and  interest  of  the  deceased.    It  can  do  no  more. 
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It  Is  not  the  purpose  of  the  statute  to  have  the  court  examine  the  title 
and  set  apart  such  property  on  condition  that  the  title  is  perfect  It 
is  evident  that  the  court  can  not  affect  the  outstanding  title  in  the 
hands  of  a  third  person. — ^Estate  of  Richards,  133  Cal.  624,  528,  65  Pac. 
1034.  Where  a  lessor's  lien  is  gone,  his  claim  possesses  no  superiority 
to  that  of  any  other  person,  and  is  inferior  to  that  of  the  widow  and  the 
minor  children.— In  re  Stone's  Estate,  14  Utah  205,  46  Pac.  1101,  1102. 
In  the  case  of  a  valid  mortgage  Hen,  however,  upon  a  probate  home- 
stead set  apart  for  the  use  of  the  family,  it  was  not  intended  that  the 
creditor  should  lose  his  debt  for  not  doing  an  impossible  act  by  pre- 
senting his  claim,  because  no  notice  to  creditors  can  be  given  and  no 
claims  presented  for  allowance  in  such  a  case,  and  no  presentation  of 
the  mortgage  claim  is  necessary. — ^Browne  v.  Sweet,  127  Cal.  332,  335, 
59  Pac.  774.  Where  a  deceased  husband's  estate  is  found,  upon  the 
return  of  the  inventory,  to  be  of  less  value  than  |1500,  and  the  probate 
court  thereafter  duly  and  regularly  makes  an  order  and  decree  setting 
the  entire  estate  aside  for  the  use  and  support  of  the  family  of  the 
deceased,  in  compliance  with  the  statute,  and  the  widow  thereafter 
mortgages  all  her  interest  in  and  to  such  estate,  the  mortgage  so  exe- 
cuted covers  whatever  right,  title,  or  interest  she  has  in  or  to  the 
estate  by  right  of  succession  as  an  heir  of  her  deceased  husband,  and 
the  interest  so  granted  and  encumbered  is  commensurate  only  with 
her  rights  of  succession,  and  a  purchaser  under  foreclosure  sale  can 
acquire  only  such' rights  and  privileges  as  she  has  by  reason  of  being 
an  heir  to  such  estate. — ^Booth  Mer.  Co.  v.  Murphy,  14  Ida.  212,  93 
Pac.  777. 

(7)  Passing  and  vesting  of  estate. — ^Where  the  owner  of  an  estate 
situated  in  Indian  Territory,  of  less  value  in  the  aggregate  than  |300, 
died  in  Indian  Territory  prior  to  statehood,  an  order  of  the  United 
States  court,  exercising  its  probate  Jurisdiction,  vesting  the  entire 
estate  in  the  widow  of  deceased,  was  valid,  and  passed  and  vested  in 
the  widow  all  of  such  estate,  both  real  and  personal,  under  section  3, 
chapter  1  of  Mansfield's  Digest  of  the  Law  of  Arkansas. — ^Perryman  v. 
Woodward,  37  Okla.  792.  133  Pac.  244. 

(8)  Sale  and  mortgage  of  estate. — ^Where  the  whole  estate  was  set 
aside  to  the  widow  on  the  ground  that  it  was  of  less  value  than  |1000, 
under  section  1464  of  the  statute  of  the  state  of  Washington,  there 
is  no  limitation  upon  the  widow's  right  to  sell  the  same  as  she  pleases. 
— Scott  V.  Stark  (Watson),  76  Wash.  610, 136  Pac.  643,  645.  An  order  of 
the  court,  under  the  statute  of  Washington,  setting  aside  "the  whole 
estate"  to  the  widow,  vests  title  in  her;  that  statute  does  not  assume  to 
put  a  limitation  upon  the  power  of  sale  and,  in  the  absence  of  legisla- 
tion, the  court  can  not  do  so. — Scott  v.  Stark  (Watson),  75  Wash.  610, 
616,  135  Pac.  643.  Where  a  deceased  husband's  estate,  of  value  less 
than  11500,  was  set  apart  for  the  use  of  the  widow  and  children,  and 
the  widow  afterwards  mortgaged  all  of  her  interest  in  the  property. 
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such  alienation  or  incumbrance  is  good  as  to  her  interest,  but  is  sub- 
ject to  the  superior  and  paramount  right  conferred  by  the  decree  of 
the  probate  court;  such  mortgage  can  not,  in  any  way,  interfere  with 
the  rights  of  the  family  to  occupy  said  property  as  a  home. — ^Booth 
Mer.  Co.  y.  Murphy,  14  Ida.  212,  222,  93  Pac.  777. 

(9)  Appeal. — If  a  widow,  who  is  also  the  administratrix  of  the  estate, 
makes  application  to  have  the  whole  of  the  estate  of  the  deceased  set 
apart  to  her  on  the  ground  that  it  does  not  exceed  in  value  11500,  but 
the  application  is  denied,  and  an  appeal  is  taken  by  the  widow,  it  will 
be  dismissed,  where  she  gave  no  bond  on  appeal  The  order  is  against 
the  widow,  and  in  favor  of  the  estate;  and  the  widow,  individually,  is 
alone  aggrieved,  and  she  alone  can  appeal,  but  the  appeal  will  not 
stand  unless  an  undertaking  on  appeal  was  filed;  and  if  the  appeal 
was  taken  in  her  representative  capacity,  it  must  be  dismissed,  because 
she  has  no  right  to  appeal  in  that  capacity.— Estate  of  Wood,  143  Cal. 
522,  524,  77  Pac.  481.  No  notice  of  the  application  for  a  family  allow- 
ance is  required.  The  court  may  make  the  order  on  its  own  motion. 
But  any  person  interested,  whether  he  has  had  actual  notice  of  the 
entry  of  the  order  or  not,  may  appeal  at  any  time  within  sixty  days. 
Those  who  have  had  only  constructive  notice  certainly  should  have  a 
reasonable  time  within  which  to  prepare  and  serve  their  bills  of  excep- 
tions. What  is  a  reasonable  time  is  a  question  to  be  determined  by 
the  judge,  upon  all  the  facts  and  circumstances.  As  to  those  who 
have  been  parties  to  the  contest,  they  are,  following  the  analogies 
found  in  provisions  of  the  code  relating  to  civil  actions,  entitled  to 
actual  notice  of  the  entry  of  the  order;  and  the  time  within  which  to 
move  for  a  new  trial,  when  proceedings  therefor  are  proper,  or  to 
prepare  and  serve  a  bill  of  exceptions  to  be  used  on  appeal  from  the 
order,  does  not  begin  to  run  until  such  notice  has  been  given. — Leach 
V.  Pierce,  93  Cal.  614,  621,  29  Pac.  235.  Upon  an  application  by  a 
widow  to  have  the  estate  of  her  husband  set  aside  to  her  as  not  exceed- 
ing 11500  in  value,  the  ultimate  fact  for  the  court  to  determine  is  the 
value  of  the  estate;  and  if  heirs  of  the  husband  contest  her  applica- 
tion on  the  ground  that  the  husband  and  wife  were  tenants  in  common 
in  certain  property  which  has  not  been  appraised,  and  that  the  estate 
is  of  greater  value  than  |1500,  but  the  court  finds  the  value  to  be  less 
than  11500  and  sets  aside  the  entire  estate  to  the  widow,  its  order 
will  not  be  distmrbed,  upon  appeal  taken  upon  the  judgment-roll  alone, 
for  failure  to  find  as  to  the  alleged  tenancy  in  common. — Estate  of 
Shirey,  167  Cal.  193,  188  Pac.  994.  The  findings,  upon  an  application 
by  a  widow  to  have  the  estate  of  her  husband  set  aside  to  her  as  not 
exceeding  |1500  in  value,  must  be  presumed  to  speak  the  truth,  and 
the  insufficiency  of  the  evidence  to  support  them  may  not  be  reviewed 
in  the  absence  of  a  bill  of  exceptions. — Estate  of  Shirey,  167  Cal.  193, 
138  Pac.  994.  Omitting  to  find  on  any  issue  in  such  case  will  be  pre- 
sumed, in  the  absence  of  a  contrary  showing,  to  result  from  the  failure 
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to  ofPer  any  evidence  in  support  of  such  issue. — ^Estate  of  Shirey,  167 
Cal.  193»  138  Pac.  994. 

(10)  Death  pending  appeal.  Abatement. — ^The  power  of  the  court  to 
set  apart  the  whole  of  an  estate  without  administration,  for  the  use  and 
support  of  the  widow  and  minor  children,  can  not  be  exercised,  where 
there  is  no  widow  or  minor  children,  and  the  estate  is  therefore  sub- 
ject  to  administration.  Hence,  where  the  court  has  denied  the  widow's 
application  to  have  the  whole  estate  set  apart  to  her,  there  being  no 
minor  child,  and  she  dies  pending  her  appeal  from  such  order,  she  is  the 
only  person  for  whose  use  and  support  the  estate  could  be  set  apart, 
and  by  her  death  the  courf  loses  jurisdiction  to  make  such  an  order. 
Her  death,  pending  the  appeal  from  an  order  refusing  to  grant  her 
application,  has  the  same  effect  upon  the  power  of  the  court  as  if  she 
had  died  before  the  application  had  been  heard.  This  right  of  the 
widow  does  not  survive  to  any  one,  and  the  proceedings,  therefore, 
abate  by  her  death.— Estate  of  Bachelder,  123  Cal.  466,  467,  66  Pac.  97. 
No  action  on  the  note  of  a  decedent  can  be  maintained  against  his 
administratrix,  where  the  value  of  the  estate  left  by  him  is  less  than 
11600.— Wills  y.  Booth,  6  Cal.  App.  197»  91  Pac.  769»  760»  761. 
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CHAPTER  n. 

HOMESTEADS. 

§  411.    Rights  Of  Burylvor  to  homestead. 

S  412.    Selected  and  recorded  homestead  set  off  to  person  ratltled, 

subsisting  liens  to  be  paid  by  solvent  estate. 
S  413.    Carving  out  or  sale  of  homestead  as  dependent  upon  division 

of  premises.    Report 
§  414.    Report  of  appraiser.    Majority  and  minority,  which  may  be 

confirmed. 
S  415.    Day  to  be  set  for  confirming  or  rejecting  report  of  appraisers. 
§  416.    Form.    Order  setting  time  for  hearing  report  of  appraisers  and 

prescribing  notice.    Value  exceeding  five  thousand  dollars. 
§  417.    Form.    Notice  of  hearing  on  report  of  appraisers  as  to  home- 
stead. 
S  418.    Form.    Order  setting  apart  homestead  out  of  property  worth 

more  than  five  thousand  dollars  when  selected. 
S  419.    Costs,  to  whom  chargeable.    Persons  succeeding  to  rights  of 

homestead  owners.    Powers  and  rights  of. 
S  420.    Certified  copies  of  certain  orders  to  be  recorded. 


HOMESTEADS. 
I.  Antemortam  Homesteads. 


1.  In  .general. 

2.  Definition  of  "homestead." 

8.  Property  subject  to,  and  owner- 
ship. 
4.  Liand  held  in  cotenancy. 
6.  Occupancy  and  residence. 

6.  Declaration  and  recording. 

7.  What  wiU  not  invalidata. 

8.  Application  of  statute. 

9.  Survivorship. 

10.  Law  at  death  controls. 

11.  Right  to  homestead.    "Famfiy.** 

12.  Abandonment.  Statute  of  limita- 

tions.    Selection. 
18.  Homestead  vesta  how. 

(1)  In  general. 

(2)  Homesteads    selected    from 

community  property. 

(8)  Homesteads  selected  from 
separate  property  of  per- 
sons selecting  or  joining 
In  selection  of  same. 

(4)  Homesteads  selected  from 
separate  property  without 
owner's  consent. 

<6)  Homestead    declared    by 
husband. 


14.  Setting  apart  a  homestead* 
16.  Order.    In  general. 

16.  Order.    Elffect  of. 

17.  No  money  in  lieu  qL 

18.  Appraisement. 

19.  Value. 

20.  Division  or  sale. 

81.  Rights  and  title  of  snrvtvor,  h«lra» 

successors,  and  children. 

82.  Exemption  of  homestead. 

(1)  In  general. 

(2)  Policy  of  the  law. 

(8)  Construction  of  eodee. 

(4)  "Family"  of  owner. 

(5)  Limit  as  to  value. 
28.  Alienation  of  homestead. 

(1)  In  generaL 

(2)  Necessity  of  consent,  or 
joinder. 

(3)  By  agreement  or  contract. 

(4)  By  parol  gift 

(6)  By   giving   option    to   pur^ 

chajse. 
(•)  By  bankruptcy  proceedings. 

(7)  By  deed. 

(8)  By  moi 

(9)  By  lease* 
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(10)  By  win. 

(11)  By  Judicial  proceedings. 

24.  Presentation  of  clalmB. 

(1)  In  general.  Purpose  of  law. 

(2)  Necessity  of  presentment. 

(3)  Statute  of  limitations. 

25.  Foreclosure  without  presentment. 

26.  Liens,  enforcement  of.  and  pay- 

ment 


Pri- 


(1)  In  genend. 

(2)  Judgment.    Lien. 

27.  Purchase-money  mortgage. 

ority. 

28.  Vendor's  lien,  priority  of  equity  of. 

29.  Mechanics'  liens. 

80.  Termination  of  right. 

81.  Partition  of  homestead. 


II.  Probate  Homesteads. 


1.  In  general. 

2.  Definition  of  homestead. 
8.  Residence  not  essential. 

4.  Purpose  and  construction  of  stat- 
ute.  Mandatory  nature  of 
proceeding. 

6.  Right  paramount  to  testamentary 
disposition. 

6.  Application.    Jurisdiction. 

7.  How  to  be  selected. 

8.  Procedure  and  practice. 

9.  Appraisement. 

10.  Property  subject  to. 

11.  Property  not  subject  to. 

12.  Widow's  right.    In  general. 

13.  Widow's  right.    How  not  affected. 

14.  Widow's  right.    Limitations  on. 

15.  Limited  homestead. 

(1)  In  general. 


(2)  Dissenting  opinions. 

16.  Sunriving  husband's  right. 

17.  Minor  children's  right 

18.  No  money  in  lieu  of  homestead. 

19.  Order.    NoUce.    Validity. 

20.  Order.    E^ffect  of. 

21.  Order.     Finality  and   conclusive- 

ness. 

22.  Power  to  encumber  or  alienate. 

23.  Mortgage    lien.      Presentation    of 

claims. 

24.  Value. 

26.  Waiver,   loss,   and  determlnatioa 
of  right 

26.  Vesting  of  title. 

27.  Vacating  order.  Collateral  atteuik. 

28.  Ehcemption  of  homestead. 
89.  Appeal. 


§  411.    Bights  of  survivor  to  homestead. 

If  the  homesteaci  selected  by  the  husband  and  wife,  or 
either  of  them,  during  their  (^overture,  and  recorded 
while  both  are  living,  was  selected  from  the  community 
property,  or  from  the  separate  property  of  the  persons 
selecting  or  joining  in  the  selection  of  the  same,  it  vests, 
on  the  death  of  the  husband  or  wife,  absolutely  in  the 
survivor.  If  the  homestead  was  selected  from  the  sep- 
arate property  of  either  the  husband  or  wife,  without  his 
or  her  consent,  it  vests,  on  the  death  of  the  person  from 
whose  property  it  was  selected,  in  his  or  her  heirs,  or  dev- 
isees, subject  to  the  power  of  the  superior  court  to  assign 
it  for  a  limited  period  to  the  family  of  the  decedent.  In 
either  case  it  is  not  subject  to  the  payment  of  any  debt 
or  liability  contracted  by  or  existing  against  the  husband 
and  wife,  or  either  of  them,  previous  to  or  at  the  time  of 
the  death  of  such  husband  or  wife,  except  as  provided  in 
the  Civil  Code. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1474. 
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ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Arizona — ^Revised  Statutes  of  1918,  paragraph  872. 
Idaho — Compiled  Statutes  of  1919,  section  7671. 
Montana — ^Revised  Codes  of  1907,  section  7515. 
North  Dakota— Compiled  Laws  of  1918,  section  8723. 
Oklahoma — Revised  Laws  of  1910,  section  6330. 
South  Dakota— Compiled  Laws  of  1918,  volume  II,  pages  491,  491a, 

section  5781. 
Washington — Laws  of  1917,  chapter  156,  page  671,  section  104. 
Wyoming — Compiled  Statutes  of  1910,  section  5610. 

§  412.    Selected  and  recorded  homestead  set  off  to  person  en- 
titled, subsisting  liens  to  be  paid  by  solvent  estate. 

If  the  homestead  selected  and  recorded  prior  to  the 
death  of  the  decedent  be  returned  in  the  inventory  ap- 
praised at  not  exceeding  five  thousand  dollars  in  value, 
or  was  previously  appraised  as  provided  in  the  Civil 
Code,  and  such  appraised  value  did  not  exceed  that  sum, 
the  superior  court  must,  by  order,  set  it  off  to  the  persons 
in  whom  title  is  vested  by  the  preceding  section.  If  there 
be  subsisting  liens  or  encumbrances  on  the  homestead, 
the  claims  secured  thereby  must  be  presented  and 
allowed  as  other  claims  against  the  estate.  If  the  funds 
of  the  estate  be  adequate  to  pay  all  claims  against  the 
estate,  the  claims  so  secured  must  be  paid  out  of  such 
funds. 

Inadbqttaoy  of  funds. — ^If  the  funds  of  the  estate  be 
not  sufficient  for  that  purpose,  the  claims  so  secured  shall 
be  paid  proportionately  with  other  claims  allowed,  and 
the  liens  or  encumbrances  on  the  homestead  shall  only  be 
enforced  against  the  homestead  for  any  deficiency  re- 
maining after  such  payment;  provided,  that  it  shall  be 
the  duty  of  any  executor  or  administrator,  within  sixty 
days  after  the  first  publication  of  notice  to  creditors,  to 
notify  in  writing  the  record  holder  of  any  such  lien  or 
encumbrance  upon  real  property  subject  to  a  declaration 
of  homestead  of  the  death  of  the  testator  or  intestate, 
and  unless  so  notified,  the  rights  of  the  holder  of  such 
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lien  or  encumbrance  shall  not  be  affected  by  his  failure 
to  present  such  claim  as  hereinabove  required. — Kerr's 
Cyc.  Code  Civ.  Proc,  ^  1475. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  foiind. 
Arizona — ^Revised  Statutes  of  1913,  paragraph  878. 
Idaho — Compiled  Statutes  of  1919,  section  7572. 
Montana— Revised  Codes  of  1907,  section  7516. 
North  Dakota— Compiled  Laws  of  1913,  section  8724. 
Wyoming— Compiled  Statutes  of  1910,  section  5611;   Laws  of  1915, 
chapter  104,  page  125. 

§413.    Carving  out  or  sale  of  homestead  as  dependent  upon 
division  of  premises.    Report. 

If  the  homestead,  as  selected  and  recorded,  be  returned 
in  the  inventory  appraised  at  more  than  five  thousand 
dollars,  the  appraisers  must,  before  they  make  their  re- 
turn, ascertain  and  appraise  the  value  of  the  homestead 
at  the  time  the  same  was  selected,  and  if  such  value  ex- 
ceeded five  thousand  dollars,  or  if  the  homestead  was 
appraised  as  provided  in  the  Civil  Code,  and  such  ap- 
praised value  exceeded  that  sum,  the  appraisers  must 
determine  whether  the  premises  can  be  divided  without 
material  injury,  and  if  they  find  that  they  can  be  thus 
divided,  they  must  admeasure  and  set  apart  to  the  parties 
entitled  thereto  such  portion  of  the  premises,  including 
the  dwelling-house,  as  will  amount  in  value  to  the  sum  of 
five  thousand  dollars,  and  make  report  thereof,  giving 
the  metes,  bounds,  and  full  description  of  the  portion  set 
apart  as  a  homestead.  If  the  appraisers  find  that  the 
premises  exceeded  in  value,  at  the  time  of  their  selection, 
the  sum  of  five  thousand  dollars,  and  that  they  can  not 
be  divided  without  material  injury,  they  must  report 
such  finding,  and  thereafter  the  court  may  make  an  order 
for  the  sale  of  the  premises  and  the  distribution  of  the 
proceeds  to  the  parties  entitled  thereto. — Kerr's  Cyc. 
Code  Civ.  Proc,  %  1476. 

Probate  L<aw — 55 
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ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Arizona — Revised  Statutes  of  1913»  paragraph  874. 
Idaho — Compiled  Statutes  of  1919,  section  7578. 
Montana — ^Revised  Codes  of  1907,  section  7517. 
North  Dakota — Compiled  Laws  of  1918,  sections  8724,  8726. 
Wyoming — Compiled  Statutes  of  1910,  section  5612. 


§414.    Report  of  appraiser.    Hajority  and  minority,  which 
may  be  confirmed. 

Any  two  of  the  appraisers  concurring  may  discharge 
the  duties  imposed  upon  the  three,  and  make  the  report. 
A  dissenting  report  may  be  made  by  the  third  appraiser. 
The  report  must  state  fully  the  acts  of  the  appraisers. 
Both  reports  may  be  heard  and  considered  by  the  court 
in  determining  a  confirmation  or  rejection  of  the  major- 
ity report,  but  the  minority  report  must  in  no  case  be 
confirmed. — Kerr's  Cyc.  Code  Civ.  Proc,  ^  1477. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona^ — ^Revised  Statutes  of  1913,  paragraph  876. 
Idaho* — Compiled  Statutes  of  1919,  section  7574. 
Montana* — ^Revised  Codes  of  1907,  section  7518. 
Wyoming*— Compiled  Statutes  of  1910,  section  6618. 

§415.    Day  to  be  set  for  oonflrming  or  rejecting  report  of 
appraiser!. 

When  the  report  of  the  appraisers  is  filed,  the  court 
must  set  a  day  for  hearing  any  objections  thereto,  from 
any  one  interested  in  the  estate.  Notice  of  the  hearing 
must  be  given  for  such  time,  and  in  such  manner,  as  the 
court  may  direct.  If  the  court  be  satisfied  that  the  report 
is  correct,  it  must  be  confirmed,  otherwise  rejected.  In 
case  the  report  is  rejected,  the  court  may  appoint  new 
appraisers  to  examine  and  report  upon  the  homestead, 
and  similar  proceedings  may  be  had  for  the  confirmation 
or  rejection  of  their  report,  as  upon  the  first  report. — 
Kerr's  Cyc.  Code  Civ.  Proc,  §  1478. 
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ANALOGOUS  AND  JDENTICAL  STATUTES. 

The  *  indicates  identity. 
Arizona^ — Revised  Statutes  of  1913,  paragraph  876. 
Idaho* — Complied  Statutes  of  1919,  section  7676. 
Montana* — ^Revised  Codes  of  1907,  section  7619. 
North  Dakota— Compiled  Laws  of  1913,  section  8726. 
Wyoming* — Compiled  Statutes  of  1910,  section  5614. 

§416.  Form.  Order  setting  time  for  hearing  report  of  ap- 
praiBen  and  prescribing  notice.  Valne  exceeding  five 
thousand  dollars. 

[Title  of  court] 

(No. .1    Dept.No. . 

[TiUe  of  estate.]  J  ^^itle  of  form.] 

The  appraisers  appointed  by  the  court  to  appraise  the 
estate  of  said  deceased  having  filed  their  return  apprais- 
ing the  homestead  selected  and  recorded  in  the  lifetime  of 
the  deceased  at  more  than  five  thousand  dollars  ($5,000) 
at  the  time  the  same  was  selected,  and  setting  apart  a 
portion  thereof  as  a  homestead,* — 

It  is  ordered,  That ,  the day  of ,  19 — ,  be 

fixed  as  the  day  for  hearing  any  objections  thereto,  and 
that  the  clerk  give  notice  of  said  hearing  by  posting 
notices  thereof  not  less  than  ten  days  *  prior  to  said  date, 

in  three  public  places  in  the  county*  of  ,  state 

of . 

Dated ,  19 — .        ^  Judge  of  the Court 

Explanatory  notes. — i  Give  file  number.  2  Or,  making  return  that  the 
premises  can  not  be  divided  without  material  injury.  8  Or  as  otherwise 
prescribed  by  statute.    4  Or,  city  and  county. 

§  417.  Form.  Notice  of  hearing  on  report  of  appraisers  as  to 
homestead. 

[Title  of  court] 

rm**i      i  ^1      1  \^^' •*    Dept.No. . 

[Title  of  proceeding.]  J  ^^^^^^  ^^  ^^^^^ 

Notice  is  hereby  given,  That  the  appraisers  appointed 
to  appraise  the  estate  of  the  above-named  deceased  have 
filed  herein  their  return  and  report  appraising  the  home- 
stead selected  and  recorded  during  the  lifetime  of  said 
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decedent  at  more  than  five  thousand  dollars  ($5,000)  at 
the  time  it  was  selected,  and  setting  off  a  portion  thereof 
as  a  homestead;  and  that  the  hearing  of  the  same  has 

been  fixed  by  the  court  for ^  the  — : —  day  of  - — , 

19 — ,  at 0  'clock  in  the  forenoon '  of  said  day,  at  the 

court-room  of  said  court,  at  which  time  and  place  any 
person  interested  in  the  estate  may  appear  and  present 
his  objections  thereto. 

Dated ,  19—.  ,  Clerk. 

By ^  Deputy  Clerk. 

Explanatory  notes. — iGlve  file  number,    a  Day  of  the  week.    8  Or, 
afternoon. 

§  418.    Form.    Order  getting  apart  homestead  oat  of  property 
worth  more  than  five  thousand  dollars  when  selected. 

[Title  of  court] 

rm.*,      M     *  *   -I  (No. ^.1    DeptNo. . 

[Titie  of  estate.]  J  [Title  of  form.] 

It  appearing  to  the  satisfaction  of  the  court  that  due 
and  legal  notice  has  been  given  by  the  clerk,  for  the  time 
and  in  the  manner  as  directed  by  the  court,  of  the  report 
of  the  appraisers  herein,  appraising  the  value  of  the 
homestead  of  said  decedent,  at  the  time  of  its  selection 
in  his  lifetime,  at  more  than  five  thousand  dollars 
($5,000),  and  admeasuring  and  setting  apart  a  portion 
thereof  as  a  homestead,  and  the  widow  of  said  deceased 
having  filed  her  objections  thereto,  and  the  said  hearing 
having  been  regularly  postponed  to  this  time,  and  the 
court  having  heard  the  said  matter  and  confirmed  said 
report  in  all  things, — 

It  is  therefore  ordered,  adjudged,  and  decreed.  That 
said  report  be  in  all  things  confirmed,  and  that  the  land 
so  admeasured  be,  and  the  same  is  hereby,  set  apart  as 

a  homestead  for  the  use  of ,  the  said  widow,  and  that 

the  same  was  and  is  community  property,  and  is  hereby 
vested  absolutely  in  the  widow.* 
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Said  portion  so  set  apart  is  described  as  follows,  to  wit : 
»•  ,  Comity  Clerk. 


Entered ^  19—.*  By -,  Deputy. 

Explanatory  notes. — i  Give  file  number.    2  Or»  that  the  same  was  sep- 
arate property;  that  said  deceased  did  not  Join  in  the  selection  thereof; 

and  that  the  same  is  set  apart  as  a  homestead  for  the  period  of 

years  only  from  the  date  hereof,  for  the  use  of  the  said  widow,  and 

—  and ,  the  minor  children  of  said  deceased.    Compare  Wein- 

reich  v.  Hensley,  121  Cal.  647,  655,  54  Pac.  254.     s  Qiye  dlescription. 
4  Orders  and  decrees  need  not  be  signed:     See  8  77,  ante. 

§419.  OobXb,  to  whom  chargeable.  Persons  succeeding  to 
rights  of  homestead  owners.  Powers  and  rights  of. 
The  costs  of  all  proceedings  in  the  superior  court  pro- 
vided for  in  this  chapter,  must  be  paid  by  the  estate  as 
expenses  of  administration.  Persons  succeeding  by  pur- 
chase or  otherwise  to  the  interests,  rights,  and  title  of 
successors  to  homesteads,  or  to  the  right  to  have  home- 
steads set  apart  to  them,  as  in  this  chapter  provided, 
have  all  the  rights  and  benefits  conferred  by  law  on  the 
persons  whose  interests  and  rights  they  acquire. — Kerr's 
Cyc.  Code  Civ.  Proc,  §  1485. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  indicates  Identity. 
Arizona*— Revised  Statutes  of  1913,  paragraph  877. 
Idaho*— Compiled  Statutes  of  1919,  section  7576. 
Montana* — ^Revised  Codes  of  1907,  section  7520. 
Wyoming* — Compiled  Statutes  of  1910,  section  5615. 

§  420.    Oertifiisd  copies  of  certain  orders  to  be  recorded. 

A  certified  copy  of  every  final  order  made  in  pursuance 
of  this  article,  by  which  a  report  is  confirmed,  property 
assigned,  or  sale  confirmed,  must  be  recorded  in  the  office 
of  the  recorder  of  the  county  where  the  homestead  prop- 
erty is  situated. — Kerr's  Cyc.  Code  Civ.  Proc,  §  1486. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

The  *  IndlcateB  identity. 
Arizona*— Revised  Statutes  of  1913,  paragraph  878. 
Idaho*— Compiled  Statutes  of  1919,  section  7577. 
Montana*— Revised  Codes  of  1907,  section  7521. 


870 


PBOBATB  LAW  AND  PRACTICE. 


HOM^SSTEADS. 
I.  Anttmortem  Homesteadt. 


1.  In  eeneral. 

2.  Deflnltion  of  "homestead." 

t.  Property  subject  to,  and  owner- 
ship. 
4.  Land  held  In  cotenancy. 

6.  Occupancy  and  residence. 
%.  Declaration  and  recording; 

7.  What  will  not  invalidate. 

8.  Application  of  statute. 

9.  Survivorship. 

10.  Law  at  death  controls. 

11.  Right  to  homestead.    "Famfly.** 

12.  Abandonment.  Statute  of  limlta* 

tion*.     Selection. 

13.  Homestead  vests  how. 

(1)  In  general. 

(2)  Homesteads    selected   from 

community  property. 
(8)  Homesteads    selected    from 
separate  property  of  per- 
sons selecting  or  Joining 
in  selection  of  same. 

(4)  Homesteads    selected    from 

separate  property  without 
owner's  consent. 

(5)  Homestead    declared    by 

husband. 

14.  Setting  apart  a  homestead. 
16.  Order.    In  generaL 

16.  Order.     ESffect  of. 

17.  No  money  in  lieu  oU 

18.  Appraisement. 

19.  Value. 

20.  Division  or  sale. 

21.  Rights  and  title  of  survivor,  heirs, 

successors,  and  children. 


22.  Ebcemption  of  homestead. 

(1)  In  general. 

(2)  Policy  of  the  law. 

(3)  Construction  of  codes. 

(4)  "FamUy"  of  owner. 

(5)  Limit  as  to  value. 

IS.  Alienation  of  homestead. 

(1)  In  general. 

(2)  Necessity   of  consent,   or 
Joinder. 

(3)  By  agreement  or  contract. 

(4)  By  parol  gift. 

(5)  By   giving    option    to   pur- 

chase. 

(6)  By  bankruptcy  proceedings. 

(7)  By  deed. 

(8)  By  mortgage. 

(9)  By  lease. 

(10)  By  wiU. 

(11)  By  Judicial  proceedings. 

24.  Presentation  of  claims. 

(1)  In  general.   Purpose  of  law. 

(2)  Necessity  of  presentment. 
(8)  Statute  of  limitations. 

26.  Foreclosure  without  presentment. 

26.  Liens,   enforcement  of,  and  pay- 

ment 

(1)  In  general. 

(2)  Judgment.     Lien. 

27.  Purchase-money   mortgage.     Pri- 

ority. 

28.  Vendor's  lien,  priority  of  equity  of. 

29.  Mechanics'  liens. 

80.  Termination  of  right. 

81.  Partition  of  homestead. 


II.  Probate  Homesteads. 


1.  In  general. 

2.  Definition  of  homestead. 

3.  Residence  not  essential. 

4.  Purpose  and  construction  of  stat- 

ute.   Mandatory  nature  of 
proceeding. 
6.  Right  paramount  to  testamentary 
disposition. 

6.  Application.    Jurisdiction. 

7.  How  to  be  selected. 

8.  Procedure  and  practice. 

9.  Appraisement. 

10.  Property  subject  to. 

11.  Property  not  subject  to. 

12.  Widow's  right.    In  general. 

13.  Widow's  right.    How  not  affected. 

14.  Widow's  right.     LimlUtions  on. 

15.  Limited  homestead. 


(1)  In  general. 

(2)  Dissenting  opinions. 

16.  Surviving  husband's  right. 

17.  Minor  children's  right 

18.  No  money  in  lieu  of  homestead. 

19.  Order.    Notice.    VaUdity. 

20.  Order.    Elffeot  of. 

81.  Order.     Finality  and  oondusive- 


22.  Power  to  encumber  or  alienate. 
83.  Mortgage   lien.     Presentation   of 

claims. 
24.  Value. 
26.  Waiver,   loss,   and   determination 

of  right 

26.  Vesting  of  title. 

27.  Vacating  order.   Collateral  attack. 

28.  Exemption  of  homestead. 

29.  Appeal. 
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I.  ANTEMORTEM  HOMESTEADS. 

1.  In  general. — The  right  of  testamentary  disposition  Is  subordinate 
to  the  rights  of  the  family.  Thus,  despite  the  fact  that  a  farm  has 
been  specifically  devised,  one-half  to  the  widow  and  the  other  half  to 
the  children,  it  is  competent  for  the  probate  court  to  set  it  aside  as 
a  homestead,  for  the  right  of  a  testator  to  devise  is  subordinate  to  the 
power  of  the  probate  court  to  sequester  and  set  apart  the  property  for 
the  shelter,  care,  and  support  of  the  family. — Estate  of  Huelsman,  127 
Cal.  275,  276,  59  Pac.  776.  A  homestead  out  of  the  separate  property  of 
a  deceased  husband  can  be  set  apart  to  the  widow  only  for  a  limited 
time,  and  certainly  not  longer  than  during  her  life. — ^Hutchinson  v. 
McNally,  85  Cal.  619,  621,  24  Pac.  1071.  An  overruled  opposition  to  the 
setting  apart  of  a  homestead  does  not  estop  the  party  objecting  from 
establishing  his  title,  in  an  action  for  that  purpose. — Dickey  v.  Gibson, 
121  Cal.  276,  278,  53  Pac.  704.  The  primary  purpose  of  the  homestead 
right  is  to  preserve  a  home  for  the  protection  of  the  family. — Hannon 
V.  Southern  Pacific  Ry.  Co.,  12  Cal.  App.  350,  107  Pac.  335.  The  right 
to  the  homestead  Is  purely  the  creation  of  statute,  and  such  right  may 
be  modified  at  the  will  of  the  legislature. — Hannon  v.  Southern  Pac. 
Ry.  Co.,  12  Cal.  App.  350,  107  Pac.  335.  Homestead  and  exemption  laws 
are  in  subservience  to  the  interest  that  the  public  has  in  the  mainte- 
nance and  protection  of  the  home  of  the  individual  citizen. — Wentworth 
V.  McDonald,  78  Wash.  546,  139  Pac.  503,  504.  Under  the  laws  of 
Oklahoma,  the  homestead  of  a  family  may  consist  of  more  than  one 
tract  of  land,  and  may  be  owned  by  either  the  husband  or  the  wife,  or 
by  both  jointly,  or  one  tract  may  be  owned  by  one  and  the  other  tract 
owned  by  the  other,  so  long  as  the  aggregate  number  of  acres  occupied 
as  a  home  does  not  exceed  160. — Gooch  v.  Gooch,  88  Okla.  300,  47 
L.  R.  A.  (N.  S.)  480,  138  Pac.  242.  One  who  holds  possession  of  land 
under  an  executory  contract  of  purchase  may  declare  a  valid  homestead 
therein.— Brooks  v.  Black,  22  Colo.  App.  49,  123  Pac.  133.  The  right 
of  homestead  did  not  exist  at  common  law  and  Is  one  of  statutory 
origin.— In  re  Cook's  Estate,  84  Nev.  217,  117  Pac.  29.  The  rule  of 
liberal  construction  Is  extended  to  homestead  laws,  and  in  every  per- 
missible case  where  there  is  a  bona  fide  home  of  the  parties,  it  should 
be  held  that  the  business  conducted  within  the  premises  is  not  the 
paramount  and  principal  purpose,  but  the  incidental  and  subordinate 
purpose;  that  the  home  is  the  main  thing  and  not  the  business;  that 
the  business  is  conducted  to  enable  the  parties  to  maintain  the  home, 
and  not  that  the  parties  are  incidentally  inhabiting  the  premises  for 
the  purpose  of  maintaining  the  business. — McKay  v.  Gesford,  163  Cal. 
243,  Ann.  Cas.  1913E,  1253,  41  L.  R.  A.  (N.  S.)  303,  124  Pac.  1016.  The 
homestead  is  something  distinct  from  the  legal  title.  It  qualifies  and 
limits  the  right  of  the  owner  of  the  title  for  the  benefit  and  protection 
of  both  spouses  while  living,  and  to  insure  future  protection  to  the 
survivor.— Wall  v.  Brown.  162  Cal.  307,  122  Pac.  478. 
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REFERENCES. 
As  to  the  general  policy  of  the  Homestead  Law. — See  note  133  Am. 
St.  Rep.  836. 

^.  Definition  of  "homeetead.'* — ^The  homestead,  and  the  tests  by  which 
it  is  ascertained,  are  the  same,  whether  the  question  arises  between 
those  claiming  the  homestead,  or  one  of  them  and  a  vendee,  a  mort- 
gagee, a  creditor,  or  the  heirs  of  the  deceased  husband  or  wife.  There 
Is  not  one  homestead  as  against  a  creditor,  and  a  different  one  when 
the  survivor  asserts  his  or  her  claim  as  against  the  heirs  of  the  de- 
ceased.— Estate  of  Delaney,  37  Cal.  176,  180.  The  word  "homestead" 
signifies  the  place  of  the  home;  the  residence  of  the  family.  It  repre- 
sents the  dwelling-house  at  which  the  family  resides,  with  the  usual 
and  customary  appurtenances,  including  the  outplaces  of  eveiy  kind 
necessary  and  convenient  for  the  family  use,  and  land  used  for 
the  purposes  thereot  It  is  in  this  sense  that  the  word  is  used 
in  the  constitution,  and  also  in  the  statute.  In  other  words,  it 
is  the  actual  homestead  to  which  they  refer,  and  to  which  they  purport 
to  add  certain  legal  incidents.— Keyes  v.  Cyrus,  100  Cal.  322,  324,  38 
Am.  St.  Rep.  296,  34  Pac.  722;  Estate  of  Garrityl  108  Cal.  463,  468,  38 
Pac.  628,  41  Pac.  485.  The  purpose  of  the  homestead  law  is  to  secure 
a  home  to  those  clothed  with  a  homestead  right, — to  each  and  all  of 
them. — Moore  v.  Hoffman,  125  Cal.  90,  92,  73  Am.  St.  Rep.  27,  57  Pac. 
769.  The  purpose  of  a  homestead  is  to  secure  a  home  to  each  and  all 
those  clothed  with  a  homestead  right — to  each  and  all  of  them;  and 
the  power  of  a  stranger  to  enter  into  possession  of  the  land,  and,  as  a 
tenant  in  common  to  interfere  with  its  occupancy  and  control  by  the 
homestead  claimants  and  have  it  partitioned,  or  sold,  if  division  be 
impracticable,  would  be  inconsistent  with  the  very  nature  of  a  home- 
stead and  violative  of  the  very  purpose  for  which  a  homestead  is 
created.~Mills  v.  Stump,  20  Cal.  App.  84,  128  Pac.  349,  850.  The  home- 
stead interest  in  land  is  the  offspring  of  statute,  created  for  the  humane 
and  benevolent  purpose  of  furnishing  what  its  designation  indicates — 
a  home  for  the  persons  for  whom  the  law  awards  it;  and  in  its  enjoy- 
ment it  is  by  law  made  a  sanctuary  against  execution  creditors,  and 
should  be  against  every  other  form  of  hostile  attack. — Mills  v.  Stump, 
20  Cal.  App.  84,  128  Pac.  349,  350.  The  term  "homestead"  fs  not  a 
designation  of  a  particular  estate,  implying  some  prohibitions  and 
limitations  not  incident  to  ordinary  titles;  but  the  term  only  means 
"the  home  place,"  or  "the  house  and  adjoining  grounds  where  the 
head  of  the  family  dweUs."— Mansfield  v.  Hill,  56  Or.  400,  108  Pac.  1008. 

Property  subject  to,  and  ownership. — Under  section  1  of  article 
12  of  the  constitution  of  the  state  of  Oklahoma,  and  section  3246,  Com- 
piled Laws  of  Oklahoma  of  1909,  the  homestead  of  a  family,  not  in  a 
city,  town,  or  Tillage,  may  consist  of  160  acres  of  land  and  may  be 
owned  by  either  husband  or  wife,  or  by  both  jointly. — Alton  Mercantile 
Co.  ▼•  Spindel,  42  Okla.  210,  140  Pac.  1168.    Where  the  premises  In 
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Wyoming  occupied  as  a  homestead  are  of  greater  value  than  |1500,  the 
homestead  consists  of  such  portion  of  the  premises  including  the 
dwelling  house,  as  amounts  in  value  to  the  sum  of  |1500. — ^Jones  v. 
Losekamp,  19  Wyo.  83,  114  Pac.  676.  A  homestead  under  the  laws  of 
Wyoming  consists  of  a  house  and  lot  or  lots  in  any  town  or  city,  or 
of  a  farm  consisting  of  any  number  of  acres  not  exceeding  160  acres, 
so  that  the  value  does  not  exceed  |1500. — Jones  v.  Losekamp,  19  Wyo. 
83,  114  Pac.  676.  Real  estate  left  by  will  to  the  testator's  widow  for 
life,  and  after  her  death  to  a  son,  on  his  paying  the  other  children 
1600,  may  be,  by  the  son,  declared  upon  as  a  homestead  during  his 
mother's  lifetime,  he  living  thereon  and  paying  rent  to  her  as  lessee, 
and  having  the  right  of  possession;  the  son  took  a  present  vested  fee 
title,  subject  to  the  life  tenant's  rights;  if  she  had  not  been  in  posses- 
sion for  more  than  twenty  years,  the  son  had  the  right  of  possession. — 
Orattan  v.  Trego  (Kan.),  226  Fed.  706,  709,  140  C.  C.  A.  679.  Hotel 
property  may  be  properly  claimed  as  homestead. — ^Hohn  v.  Pauly, 
11  Cal.  App.  724,  106  Pac.  266.  Where  a  homestead  was  declared  on 
certain  described  property,  together  with  the  water  rights  appurtenant 
thereto,  consisting  of  shares  of  stock  in  a  water  company,  it  was  held 
that  not  only  the  property  itself,  but  also  the  stock  and  the  water 
represented  thereby,  became  impressed  with  the  homestead. — Swan  v. 
Walden,  19  Cal.  App.  128,  124  Pac.  867.  Under  the  laws  of  the  state  of 
Washington  the  homestead  consists  of  the  dwelling  house  in  which 
the  claimant  resides  and  the  land  on  which  the  same  is  situated 
selected  as  provided  by  law,  which  provision  is  that  homesteads  may- 
be selected  and  claimed  in  lands  and  tenements  with  the  improvements 
thereon  not  exceeding  in  value  the  sum  of  $2000.  The  premises  thus 
included  in  the  homestead  must  be  actually  intended  and  used  for  a 
home  for  the  claimants  and  shall  not  be  devoted  exclusively  to  any 
other  purpose.  A  dwelling  house  built  on  one  lot  and  a  garden  on 
another  separated  from  the  first  by  an  alley  way  together  constituted 
a  homestead  within  the  law. — Morse  v.  Morris,  67  Wash.  43,  136  Am. 
8t  Rep.  968,  106  Pac.  469. 

—  land  held  In  cotenancy. — ^Where  land  is  held  in  cotenancy  by 
a  husband  and  his  wife,  he  holding  an  undivided  half  interest  as  com- 
munity property,  and  she  the  other  half  as  her  seperate  property,  and 
both  being  in  actual  occupation  thereof,  neither  he  nor  she  jointly  or 
severally  could  make,  in  the  lifetime  of  the  husband,  a  valid  declara- 
tion of  homestead  upon  his  undivided  interest  in  the  cotenancy  prop- 
erty, so  as  to  affect  that  interest  alope  with  the  homestead  character- 
istics, separate  and  distinct  from  the  undivided  interest  of  the  wife 
therein.— Estate  of  Davidson,  159  Cal.  98,  116  Pac.  49.  The  rule  that 
a  homestead  can  not  be  selected  or  claimed  on  lands  owned  by  the 
claimant  as  tenant  in  common  or  joint  tenant  does  not  apply  where 
the  joint  or  common  tenancy  is  that  of  husband  and  wife. — Sewell  v. 
Price,  164  Cal.  266, 128  Pac.  407,  409.  The  present  law  as  to  homesteads 
has,  under  the  decisions,  operated  to  the  repeal  of  the  act  of  1868, 
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with  the  result  that  property  held  in  common  or  joint  tenancy  can  not 
be  declared  upon  as  a  homestead  unless  the  Joint  holders  be  husband 
and  wife. — Furman  v.  Brewer  (Cal.  App.),  177  Pac.  495.  Land  held 
by  husband  and  wife  may  be  Impressed  with  homestead  at  instance 
of  wife.—Swan  v.  Walden,  166  Cal.  195,  134  Am.  81  Rep.  118,  20  Ann. 
Cat.  194|  103  Pac.  931. 

Occupancy  and  residence. — The  homestead  character  of  real  estate 
depends  on  family  occupancy — ^not  on  the  source  of  title. — Postle- 
thwalte  ▼.  Edscm,  102  Kan.  104.  Ill,  L.  R.  A.  1918D,  988,  171  Pac.  769. 
The  homestead  character  is  possible  of  having  been  impressed  upon 
land  during  the  lifetime  of  the  owner,  notwithstanding  that  the  latter 
died  without  having  occupied  it  as  a  homestead.— Belt  v.  Bush  (Okla.), 
176  Pac.  935.  The  statute  that  relates  to  the  setting  aside  for  the  sur- 
viving wife  or  husband,  or  minor  ehildren,  all  property  of  the  testator 
or  intestate  that  would  be  exempt  from  execution  if  he  were  living, 
including  all  property  absolutely  exempt,  and  other  property  selected 
by  the  person  or  persons  entitled  thereto  to  the  value  of  |1600,  is 
one  of  exemption,  and  not  of  inheritance;  hence,  a  person  to  avail 
himself  of  the  benefits  thereof  must  bring  himself  within  the  letter 
or  spirit  of  the  exemption  laws  as  to  residence  in  the  state;  or,  at  least, 
the  circumstances  must  show  an  intent  and  desire  to  establish  and 
to  have  such  residence  within  the  state. — ^iCrumenacker  v.  Andis,  38 
N.  D.  600,  165  N.  W.  524. 

Declaration  and  recording. — The  statute  of  the  state  of  Washington, 
Rem.  1915  Code,  section  528,  defines  a  homestead  as  the  dwelling 
house  in  which  the  claimant  resides  and  the  land  on  which  it  is  situ- 
ated, selected  under  the  provisions  of  the  Homestead  Law,  section  629 
of  that  code,  exempting  homesteads  not  exceeding  |1000  in  value, 
selected  at  any  time  before  sale.  Section  652  permits  homesteads  to  be 
selected  on  land,  and  provides  that  the  premises  must  be  maintained 
and  actually  used  for  a  homestead  by  the  claimant,  and  section  559 
requires  the  declaration  to  contain  a  statement  showing  that  it  is  made 
by  the  head  of  a  family  or,  when  made  by  a  wife,  that  her  husband 
has  not  made  such  declaration,  and  that  she  makes  the  declaration 
for  their  Joint  benefit;  a  statement  of  residence  on  goes  only  to  the 
manner  and  not  to  the  time  of  selection,  and  hence  when  the  homestead 
is  once  Jointly  selected,  they  do  not  control  section  535,  allowing  an 
abandonment  only  by  declaration  thereof,  so  that  a  removal  without 
such  declaration  does  not  destroy  the  exemptive  character  of  a  home- 
stead.—Wentworth  V.  McDonald,  78  Wash.  646,  139  Pac.  603,  504. 
Under  the  laws  of  the  state  of  Washington  a  homestead  can  be  selected 
only  by  the  execution  and  filing  of  a  homestead  declaration  and  the 
premises  constitute  a  homestead  only  from  and  after  the  time  the 
declaration  is  filed  for  record.  No  homestead  right  can  be  acquired 
by  occupancy  only. — Hookway  v.  Thompson,  56  Wash.  57,  105  Pac.  154. 
Where  a  portion  of  the  premises  covered  by  a  homestead  declared  upon 
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community  property  is  partly  in  one  county  and  partly  in  another,  and 
the  declaration  thereof  is  recorded  in  only  one  of  said  counties,  the 
said  declaration  is  not  void  because  not  recorded  in  the  other  county, 
but  the  same  would  at  most  be  invalid  as  to  the  portion  of  said  home- 
stead lying  in  the  county  wherein  the  declaration  had  not  been  re- 
corded.— ^Votypka  v.  Valentine  (Cal.  App.)>  182  Pac.  76,  77. 

7.  What  will  not  invalidate. — ^A  homestead,  selected  as  such  by  par- 
ties entitled  under  the  law  to  do  so,  is  not  invalidated  by  the  fact  that 
by  mistake  a  small  part  of  some  other  person's  land  has  been  included 
in  the  selection. — Belt  v.  Bush  (Okla.),  176  Pac.  935,  937.  A  home- 
stead declared  by  a  married  woman  on  her  separate  property  for  the 
benefit  of  herself  and  husband  is  not  invalidated  by  the  fact  that  at 
the  time  of  the  declaration,  for  the  purpose  of  maintaining  a  home  for 
themselves,  she  conducted  a  hotel  and  boarding  house  in  a  small 
dwelling  situated  on  the  property,  which  then  was  and  continued  to 
be  their  sole  and  bona  fide  residence. — McKay  v.  Qesford,  163  Cal.  243, 
Ann.  Cat.  1913E,  1253,  41  L.  R.  A.  (N.  S.)  803,  124  Pac.  1016.  The  fact 
that  the  spouses  did  not  permanently  occupy  one  or  more  rooms  in 
such  building,  but  shifted  themselves  about  as  the  exigencies  of  their 
business  demanded,  did  not  warrant  a  determination  that  the  building 
was  not  their  place  of  residence. — McKay  v.  Qesford,  163  Cal.  243, 
Ann.  Cat.  1913E,  1253,  41  L.  R.  A.  (N.  S.)  303,  124  Pac.  1016.  Though  a 
deed  from  husband  to  wife,  on  the  record  of  which  she  made  a  home- 
stead entry,  was  fraudulent  as  to  creditors,  it  will  not  avoid  the  validity 
of  the  homestead  entry. — ^Brooks  v.  Black,  22  Colo.  App.  49,  123  Pac. 
138.  The  fact  that  one  has  voted  in  another  state  or  territory  does 
not  conclusively  establish  the  loss  of  a  homestead  right,  which  depends 
upon  a  residence  in  the  state  of  Kansas. — Osage  Mercantile  Co.  v. 
Blanc,  79  Kan.  356,  99  Pac.  601. 

&  Application  of  statute. — The  devolution  of  title  to  the  homestead 
of  one  of  the  spouses  is  provided  for  in  section  1265  of  the  Civil  Code  of 
California,  and  also  in  section  1474  of  the  Code  of  Civil  Procedure  of 
that  state.  «The  latter  section  was  amended  ten  days  later  than  the 
section  of  the  Civil  Code,  and  is  to  be  regarded  as  the  latest  expression 
of  the  legislative  will.  By  said  section  1474  the  legislature  has  de- 
clared that  "it  the  homestead  was  selected  from  the  separate  property 
of  either  the  husband  or  the  wife,  without  his  ox  her  consent,  it  vests^ 
on  the  death  of  the  person  from  whose  property  it  was  selected,  in  his 
or  her  heirs,  subject  to  the  power  of  the  superior  court  to  assign  it 
for  a  limited  period  to  the  family  of  the  decedent"  The  power  thus 
to  limit  the  estate  of  the  heirs  is  not  given  by  said  section  1474,  but  is 
merely  referred  to  as  the  source  of  the  limitation  which  may  be  placed 
upon  the  estate.  The  said  section  1474  purports  to  deal  merely  with 
the  descent  of  the  property  from  which  the  homestead  was  selected, 
but  the  power  of  the  court  to  assign  the  homestead,  and  upon  whose 
exercise  a  limitation  upon  the  estate  of  heirs  is  created,  is  given  in 
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section  1466  of  the  Code  of  Civil  Procedure  of  that  state,  and  the  pro- 
visions of  the  section  last  named  are  to  be  read  in  connection  with 
the  provisions  of  section  1474. — ^Weinreich  v.  Hensley,  121  Cal.  647,  653, 
54  Pac.  254;  Estate  of  Fhth,  132  Cal.  609,  611,  64  Pac.  995.  The  power 
thus  given  to  the  court,  by  said  section  1465,  to  set  apart  a  homestead 
that  has  been  selected  from  the  separate  estate  of  the  decedent  is  the 
same  as  its  power  to  set  apart  a  homestead  when  none  has  been 
selected  in  the  lifetime  of  the  decedent,  and  must  be  exercised  in  the 
same  manner  and  under  the  same  limitations  and  conditions.  The 
provision  in  section  1474  making  the  estate  of  the  heirs  subject  to  the 
exercise  by  the  court  of  its  power  to  assign  the  homestead  to  the 
family  for  a  limited  period  does  not  confer  upon  the  court  the  power 
to  assign  the  homestead  taken  from  the  separate  property  of  the 
decedent,  unless  by  the  conditions  of  section  1465  the  separate  estate 
may  be  so  set  apart.  Section  1465  does  not  direct  the  court  to  set 
apart  the  homestead  which  had  been  selected  by  the  survivor  out  of 
the  separate  property  of  the  deceased  spouse,  but  declares,  in  such 
case,  that  the  court  "must  select,"  designate,  and  set  apart  a  home- 
steady  and  limits  the  property  out  of  which  it  is  to  be  selected  to  the 
common  property,  if  there  be  any.  It  is  only  in  the  case  where  there 
is  no  common  property  that  it  may  select,  designate,  and  set  apart  a 
homestead  out  of  the  separate  estate  of  the  decedent.  It  is  very 
evident  that  if  there  be  any  common  property,  the  homestead  which 
may  have  been  selected  by  the  survivor  from  the  separate  property 
of  the  decedent,  without  his  assent,  would  cease  to  be  such  upon  his 
death;  but  the  effect  of  his  death  upon  the  homestead  selected  from 
his  separate  estate,  without  his  assent,  is  the  same,  whether  there  be 
common  property  or  not — Weinreich  v,  Hensley,  121  Cal.  647,  654,  54 
Pac.  252.  Section  1468  of  the  Code  of  Civil  Procedure  of  California,  as 
amended  in  1881,  applies  to  probate  homesteads  selected  and  set  apart 
by  the  court;  and  such  amendment  was  intended  to  change  the 
rule  declared  in  Mawson  v.  Mawson,  60  Cal.  539,  543,  and  to  take  from 
the  court  the  power  to  set  apart  a  homestead  selected  from  the  sepa- 
rate property  of  the  deceased,  except  for  a  limited  period. — Estate  of 
Schmidt,  94  Cal.  334,  339,  29  Pac.  714.  The  provision  in  section  1468, 
declaring  what  shall  be  the  ownership  "when  property  is  set  apart  to 
the  use  of  the  family  in  accordance  with  the  provisions  of  this  chapter" 
Implies  that,  until  it  is  so  set  apart,  the  property  belongs  to  the  estate 
of  the  decedent;  and  the  subsequent  provision  in  the  same  section, 
that  "if  the  property  set  apart  be  a  homestead  selected  from  the 
separate  property  of  the  deceased,  the  court  can  only  set  it  apart  for  a 
limited  period,  to  be  designated  in  the  order,  and  the  title  vests  in  the 
heirs  of  the  deceased  and  subject  to  such  order,"  clearly  indicates  that 
the  court  must  make  an  order  designating  the  limited  period  for  which 
the  homestead  is  set  apart,  and  that  until  such  order  is  made  there  is 
no  homestead,  and  that  the  property  selected  as  a  homestead  out  of 
the  separate  estate  of  the  deceased  in  his  lifetime,  without  his  assent. 
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ceases  npon  his  death  to  be  a  l^omestead,  and  vests  in  his  heirs,  free 
from  any  such  limitation,  unless  it  is  afterwards  selected  and  set 
apart  as  a  homestead  by  an  order  of  the  court. — ^Weinrelch  v.  Hensley, 
121  Cal.  647,  655,  54  Pac.  254.  Under  the  rule  of  liberal  construction 
applicable  to  homestead  laws,  in  every  permissible  case  where  the 
premises  are  the  bona  fide  home  of  the  parties,  it  should  be  held  that 
the  business  conducted  within  the  premises  is  the  incidental  and  not 
the  paramount  purpose,  and  is  conducted  for  the  paramount  purpose 
of  enabling  the  parties  to  maintain  a  home. — McKay  ▼.  Qesford,  163 
Cal.  243,  Ann.  Cas.  1913E,  1253,  41  L.  R.  A.  (N.  S.)  303,  124  Pac.  1016. 
A  homestead  is  not  a  new  or  additional  title  to  the  land,  but  merely 
the  establishment  of  certain  privileges  or  immunities  therein. — Smith 
V.  Bangham,  166  Cal.  359,  28  L.  R.  A.  (N.  S.)  522,  104  Pac.  689. 

REFERENCES. 

Construction  of  federal  statute  exempting  land  acquired  as  a  home- 
stead from  liability  for  debts  contracted  prior  to  issuance  of  patent. — 
See  note  Ann.  Cas.  1912D,  382. 

9.  Survivorship. — Under  the  provisions  of  the  codes  of  California, 
it  is  only  a  homestead  selected  from  the  community  property  during 
the  existence  of  the  community  to  which  the  law  of  title  by  survivor- 
ship applies.— Estate  of  Gilmore,  81  Cal.  240,  243,  22  Pac.  655.  If  com- 
munity property  has  been  designated  as  a  homestead,  it  becomes,  upon 
the  death  of  one  of  the  spouses,  the  sole  property  of  the  survivor,  who 
will  be  protected  in  the  same  manner  as  he  was  before. — Sanders  v. 
Russell,  86  Cal.  119,  120,  21  Am.  St  Rep.  26,  24  Pac.  852.  The  home- 
stead character  of  property  is  not  affected  by  the  death  of  the  husband, 
but  continues  so  long  as  it  remains  a  homestead. — Estate  of  Fath,  132 
Cal.  609,  612,  64  Pac.  995.  Where  a  homestead  was  the  separate  prop- 
erty of  the  husband,  the  wife  has  no  right  of  survivorship  in  the 
property,  but,  on  his  death,  it  will  be  vested  in  his  heirs,  discharged 
of  all  claim  or  interest  on  her  part  by  virtue  of  any  previous  declaration 
of  homestead  she  may  have  made  thereon. — Warner  v.  Warner,  144  Cal. 
615,  618,  78  Pac.  24.  Upon  the  death  of  either  spouse,  the  decedent's 
homestead  rights  inure  to  the  survivor. — Hannon  v.  Southern  Pac.  R. 
Co.,  12  Cal.  App.  350,  107  Pac.  335;  Raggio  v.  Palmtag,  155  Cal.  797, 
103  Pac.  312.  The  devolution  of  a  homestead  by  the  death  of  a  spouse, 
under  section  1474  of  the  Code  of  Civil  Procedure  of  California,  can 
only  apply  when  the  relation  of  spouse  exists  at  the  date  of  the  death, 
and  can  not  apply  when  the  relation  of  spouses  has  been  severed  by 
divorce,  and  the  death  of  a  divorced  husband  can  confer  no  right  of 
devolution  upon  the  divorced  wife  under  that  section  of  the  code. — 
Zanone  v.  Sprague,  16  Cal.  App.  333,  116  Pac.  989.  The  word  "sur- 
vivor," as  used  in  section  1174  of  the  Civil  Code  of  California,  refers 
only  to  the  surviving  spouse,  and  not  merely  the  surviving  Individual 
whose  character  as  a  spouse  has  been  destroyed  by  a  decree  of  divorce, 
during  the   life   of  the   former  husband   now   deceased. — Zanone  T* 
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Sprague,  16  Cal.  App.  833,  116  Pac.  989.  The  words  "husband  and 
wife/'  as  applied  to  domestic  relations,  each  has  but  one  meaning,  yIz., 
''a  man  who  has  a  wife"  and  a  "woman  who  has  a  husband/'  and  can 
not  mean  an  unmarried  man  and  an  unmarried  woman,  or  a  divorced 
man  or  a  dlYorced  woman. — Zanone  v.  Sprague,  16  Cal.  App.  333,  116 
Pac.  989.  Upon  the  death  of  either  spouse,  the  decedent's  homestead 
rights  inure  to  the  survivor. — Hannon  v.  Southern  Pac.  R.  Co.,  12  Cal. 
App.  350, 107  Pac.  335;  Ragglo  v.  Palmtag,  156  Cal.  797, 103  Pac  812. 

REFERENCES. 

Rights  acquired,  by  survivorship,  under  homestead  and  exemption 
laws.— 4  L.  R.  A.  (N.  S.)  365,  366.  As  to  proof  of  survivorship,  see 
Sanders  y.  Slmdch,  65  Cal.  50,  2  Pac.  741,  743. 

10.  Law  at  death  controls. — The  law  in  force  at  the  time  of  death 
controls  on  the  subject  of  homesteads  and  the  rights  of  survivors. — 
Rich  V.  Tubbs,  41  Cal.  34,  36;  Estate  of  Headen,  52  Cal.  294,  297; 
Tyrrell  v.  Baldwin,  78  Cal.  470,  473,  21  Pac.  116;  Gruwell  v.  Seybolt,  82 
Cal.  7,  22  Pac.  938;  In  re  Thorn's  Estate,  24  Utah  209,  67  Pac.  22,  23. 
Thus  if  the  act  under  which  a  homestead  was  created  was  amended 
before  the  death  of  either  husband  or  wife,  the  right  of  survivorship 
is  governed  by  the  amended  law,  and  not  by  the  original  one. — ^Tyrrell 
V.  Baldwin,  78  C^.  470,  474,  21  Pac.  116.  There  can  be  no  survivor- 
ship until  a  death  has  occurred;  but  the  death  of  one  of  the  spouses 
does  not  alter  in  any  way  the  estate  or  title  of  the  homestead. — Tyrrell 
V.  Baldwin,  78  Cal.  470,  473,  475,  21  Pac.  116.  And  as  the  descent  of 
the  homestead  to  the  surviving  widow  is  governed  by  the  law  In  force 
at  the  death  of  her  husband,  she  becomes  the  owner  in  fee  of  the  home- 
stead property  by  virtue  of  her  survivorship,  and  the  title  so  acquired 
Is  not  affected  by  the  subsequent  order  of  the  court  setting  the  prop- 
erty apart  to  her  as  a  homestead.  The  effect  of  such  order  is  to  with- 
draw the  property  therein  named  from  administration,  but  It  does 
not  qualify  or  affect  the  title  that  had  vested  in  the  widow  at  the 
Instant  of  her  husband's  death.— Estate  of  Fktth,  132  Cal.  609,  612,  64 
Pac.  995.  The  law  in  force  at  the  time  of  the  death  oi  one  of  the 
spouses  governs.  Law  in  force  at  time  of  declaration  of  homestead 
is  not  controlling. — ^Hannon  v.  Southern  Pac.  R.  Co.,  12  Cal.  App.  350, 
107  Pac.  335. 

11.  Right  to  homestead.  "Family." — ^Where  a  husband  owns  an  un- 
divided interest  in  land,  as  a  tenant  in  common  with  others,  and  is 
living  thereon  with  his  family,  his  wife  may  claim  a  homestead  therein 
to  the  extent  of  the  husband's  undivided  interest  and  to  the  value 
of  five  thousand  dollars.— Hlgglns  v.  Higgins,  46  Cal.  259,  266;  and 
although  a  widow  has  obtained  a  homestead,  and  she  afterwards  mar- 
ries, she  may  claim  another  homestead  out  of  the  estate  of  her  second 
deci^ased  husband.— Higgins  v.  Higgins,  46  Cal.  259,  265.  Where  prop- 
erty was  the  separate  property  of  the  wife,  and  at  her  death  was  the 
homestead  of  herself  and  her  husband  by  virtue  of  a  declaration  made 
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by  her  in  due  form,  the  hushand,  upon  her  death,  acquires  absolute  title 
thereto.  Upon  the  death  of  either  spouse,  the  homestead  selected  from 
the  community  property,  or  from  the  separate  property  of  the  parties 
making  the  declaration,  or  joining  therein,  vests  absolutely  in  the  sur- 
vivor. The  survivor,  in  such  case,  takes  his  title  by  operation  of  law, 
and  no  order  of  court  is  necessary  to  perfect  his  title. — ^Fisher  v.  Bar- 
tholomew, 4  Cal.  App.  681,  88  Pac.  608,  609.  And  the  title  thus  acquired 
can  not  be  affected  by  subsequent  orders  of  the  probate  court  Hence, 
an  order  of  the  probate  court  authorizing  a  sale  of  the  premises  oper- 
ates only  upon  the  title  then  remaining  in  the  estate  of  the  decedent, 
which  is  nothing. — Fisher  v.  Bartholomew,  4  Cal.  App.  681,  88  Pac.  608, 
609.  The  statute  of  Oklahoma,  which  authorizes  the  survivor  to  con- 
tinue to  possess  and  to  occupy  the  whole  homestead  until  it  is  other- 
wise disposed  of  according  to  law,  does  not  support  the  contention 
that  any  single  survivor  of  the  family  may  be  entitled  to  the  posses- 
sion of  the  property  as  a  homestead,  unless  such  survivor  Is  "the  head 
of  a  family."  To  constitute  a  family,  there  must  be  a  collection  of 
persons  living  together.  One  person  can  not  constitute  a  family,  nor 
the  head  of  a  family. — Betts  v.  Mills,  8  Okla.  351,  68  Pac.  957.  To 
impress  land  with  a  homestead  character,  some  real  interest  or  owner- 
ship must  exist,  and  a  mere  gratuitous  grantee  of  one  who  conveys 
to  defraud  his  creditors  does  not  acquire  any  real  interest  or  owner- 
ship, and  such  grantee  is  not  entitled  to  an  injunction  against  the  sale 
of  said  land  in  satisfactlcm  of  the  grantor's  debts. — ^Kline  v.  Cowan,  84 
Kan.  772,  116  Pac.  587.  Section  1  of  article  17  of  the  state  constitu- 
tion of  California  does  not  forbid  the  legislature  from  extending  the 
homestead  privilege  to  persons  other  than  heads  of  families. — Hohn 
V.  Pauly,  11  Cal.  App.  724, 106  Pac.  266.  Under  subdivision  2  of  section 
1260  of  the  Civil  Code  of  California,  others  than  heads  of  families  may 
claim  homesteads  of  certain  value  under  the  proper  circumstances. — 
Hohn  V.  Pauly,  11  Cal.  App.  724, 106  Pac.  266. 

REFERENCES. 

What  constitutes  a  "family/'  under  the  homestead  and  exemption 
laws.--See  note  4  L.  R.  A.  (N.  S.)  865-398. 

12.  Abandonment.  Statute  of  limitations.  Selection. — ^A  homestead 
may  be  abandoned  by  a  deed  in  prsdsentl,  vesting  the  title  in  the 
grantee  upon  condition  subsequent,  and  containing  a  reservation  to 
the  grantor;  and  a  reconveyance  will  not  revive  the  homestead. — Bank 
of  Sulsun  V.  Stark»  106  Cal.  202,  207,  39  Pac.  531.  If  a  widow  does  not 
know  the  law,  that  the  homestead  vested  in  her  by  the  death  of  her 
husband,  and,  although  she  has  able  attorneys,  she  is  not  advised  of 
her  right  to  a  probate  homestead,  and  she  relinquishes  all  rights  in 
her  husband's  estate,  but  brings  suit  nearly  nineteen  years  after  his 
death  to  set  aside  such  surrender  of  her  homestead  rights,  the  five- 
year  statute  of  limitations  applies  to  prevent  her  recovery.  Such  an 
action  being  one  to  settle  and  determine  the  question  as  to  whether  or 
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not  plaintiff  is  the  owner  of  the  homestead  is  one  for  the  recovery  of 
real  estate.—Daniels  ▼.  Dean,  2  Gal.  App.  421,  84  Pac.  332,  334.  Where 
a  huBband,  the  wife  being  dead,  owned  and  occupied  a  tract  of  real 
estate  as  a  homestead  with  his  two  minor  children  at  the  time  of  his 
death,  and  immediately  after  his  death,  the  said  minor  children  were 
moved  from  said  land,  and  a  guardian  was  appointed  for  th^m,  and  the 
guardian,  in  his  capacity  as  such,  leased  the  land  and  collected  the 
rents  therefrom,  but  did  not  occupy  the  same,  and  where  none  of  the 
said  children  had  occupied  the  land  as  a  residence  after  the  death  of 
their  father,  it  was  held  that  such  removal  of  the  minor  heirs  from  the 
land  did  not  constitute  a  waiver  or  abandonment  of  the  homestead; 
and  further,  that  personal  ''possession  and  occupancy"  of  the  land,  by 
either  the  minor  heirs  or  their  guardian,  was  not  necessary;  that 
"possession  and  occupancy"  by  a  tenant  of  the  guardian  was  Insufficient 
to  preserve  the  homestead  character  of  the  land  for  the  minor  heirs; 
and  that  said  land  could  not  be  subjected  to  the  payment  of  the  debts 
of  plaintiff,  created  prior  to  the  death  of  the  father. — ^Rockwood  v. 
St.  John's  Estate,  10  Okla.  476,  62  Pac.  277.  A  homestead  selected  by  a 
wife  from  the  separate  property  of  her  husband  is  not  abandoned  by 
a  subsequent  agreement  between  her  and  him  for  a  division  of  the 
homestead  between  them,  especially  where  it  is  not  recorded  by  either 
of  the  parties.  If  a  husband  makes  a  filing  upon  public  lands,  before 
his  marriage,  the  legal  title  acquired  becomes  his  separate  property; 
and  a  homestead  filed  thereon  by  the  wife  alone  is  not  a  "selection" 
from  the  "community  property."  If  a  wife  files  a  declaration  of  home- 
stead upon  property  at  a  time  when  all  of  the  land  in  controversy  is 
the  separate  property  of  her  husband,  the  subsequent  acquisition  by 
her  of  the  title  to  a  part  of  the  land  as  her  separate  property  does  not 
have  the  effect  of  changing  the  prior  declaration  into  a  selection  by  her 
of  the  homestead  from  her  separate  property.  When  the  statute  speaks 
of  a  selection  of  a  homestead  "from  the  separate  property  of  the  per- 
son selecting  or  joining  in  the  selection  of  the  same,"  it  has  reference 
to  the  status  of  the  property  as  separate  property  at  the  time  when  the 
selection  is  made;  and  only  in  such  case  can  there  be  properly  imputed 
to  the  person  making  the  selection  an  intention  to  dedicate  his  or  her 
property  for  homestead  purposes,  and  thus  to  vest  in  the  other  spouse 
an  estate  therein  which,  upon  the  contingency  of  survivorship,  will 
ripen  Into  an  absolute  title  to  the  land  so  dedicated.  It  would  be  sub- 
versive of  the  object  and  purpose  of  the  law  to  hold  that  the  wife's 
subsequent  acquisition  of  the  property  from  which  she  selected  a 
homestead,  when  it  belonged  to  her  husband,  could  be  made  to  relate 
back  to  give  to  her  former  act  in  selecting  such  homestead  an  intention 
and  purpose  which  did  not  in  fact  then  accompany  it. — ^Estate  of  Lamb, 
95  Gal.  397,  406,  30  Pac.  568.  Upon  the  issue  whether  or  not  a  home- 
stead has  been  abandoned,  the  main  question  is  that  of  the  real  intent 
of  the  homestead  claimant  and  its  determination  involves  a  question 
of  fact— Garter  v.  Pickett,  39  Okla.  144,  134  Pac.  440.    Temporary  ab- 
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sence  from  tlie  homeetead  does  not  constitute  an  abandonment  thereof, 
where  there  exists  at  the  time  a  definite  and  fixed  intention  to  return. — 
Carter  v.  Pickett,  39  Okla.  144,  134  Pac.  441.  Permanent  removal  from 
the  state  constitutes  an  abandonment  of  the  homestead. — Carter  v. 
Pickett,  39  Okla.  144,  134  Pac.  441.  Where  the  removal  from  the  home- 
stead is  unaccompanied  by  a  present  intention,  existing  at  the  time  of 
the  removal,  to  return  thereto,  but  instead  by  a  mere  probable  future 
purpose  to  so  do,  dependent  on  a  contingency  which  might  never  hap- 
pen, the  homestead  exemption  is  thereby  abandoned. — Carter  v.  Pickett, 
39  Okla.  144,  134  Pac.  441.  The  intention  to  return,  by  which  the  home- 
stead rights  are  reserved,  must  be  formed  at  the  time  the  removal 
occurs.  It  can  have  no  influence  whatever  in  restoring  the  right  once 
lost  by  actual  abandonment,  until  executed  by  a  resumption  of  the 
occupancy  that  formerly  characterized  it  as  a  homestead. — Carter  v. 
Pickett,  39  Okla.  144,  134  Pac.  441.  Proof  of  the  abandonment  of  a 
homestead  must  be  clear  and  convincing  in  its  nature.  But  where  the 
only  evidence  of  consequence  is  that  of  the  homestead  claimant  her- 
self, and  shows  a  removal  from  the  state,  without  any  fixed  and  defin- 
ite intention  to  return,  a  finding  by  the  trial  court  that  the  homestead 
was  abandoned  will  not  be  disturbed  on  appeal. — Carter  v.  Pickett,  39 
Okla.  144,  134  Pac.  441.  Where  the  husband,  without  cause,  abandoned 
his  family  who  were  residing  upon  the  homestead,  he  may  not  main- 
tain action  of  ejectment  to  dispossess  his  wife  and  family  of  said  home- 
stead or  any  part  thereof. — Gooch  ▼.  Gooch,  38  Okla.  ^00,  47  L.  R.  A. 
(N.  S.)  480,  133  Pac.  242,  243.  Two  things  must  concur  to  show  an 
abandonment  of  a  homestead,  viz.,  an  intent  to  abandon  and  actual 
abandonment.— Edson-Keith  &  Co.  v.  Bedwell,  52  Colo.  310,  122  Pac. 
398.  A  homestead  is  abandoned  by  the  acquisition  of  another. — North- 
west Threshing  Co.  v.  McCarroU,  30  Okla.  25  Ann.  Cat.  1913B,  1145, 
118  Pac.  352.  A  homestead  can  be  abandoned  in  California  only  as 
provided  for  by  section  1243  of  the  Civil  Code  of  that  state,  that  is, 
by  a  declaration  of  abandonment  or  by  a  grrant  thereof. — Hohn  v.  Pauly, 
11  Cal.  App.  724,  106  Pac.  266.  Temporary  absence  will  not  defeat  a 
homestead  right  and  during  such  absence  of  the  owner  the  premises 
may  be  rented  without  destroying  their  homestead  character. — Shat- 
tuck  V.  Weaver,  80  Kan.  82,  101  Pac.  649.  The  word  "abandoned**  with 
reference  to  the  abandonment  of  a  homestead  has  a  well  defined  mean- 
ing. It  requires  a  union  of  the  act  of  removing  from  the  homestead, 
and  an  intention  to  not  further  retain  it  as  a  homestead,  or  the  forma- 
tion of  an  intention  after  such  removal  of  remaining  away;  in  other 
words  the  physical  act  of  removing  is  not  sufficient,  unless  intended 
or  followed  by  an  intention  to  actually  abandon  the  homestead. — Jones 
V.  Kepford,  17  Wyo.  468»  100  Pac.  924.  A  family  homestead  is  aban- 
doned only  when  departure  from  the  premises  by  the  parties  concerned 
is  done  with  actual  intention  never  to  return. — Russell  v.  Koller  (Okla.), 
174  Pac.  560,  562.  The  question  whether  a  homestead  has  or  has  not 
been  abandoned  is  to  be  determined  by  the  particular  facts  and  cir- 
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cumstances  of  each  case.— Elliott  v.  Bond  (Okla.),  176  Pac.  242.  Find- 
ings that  the  claimant  of  a  homestead  had  not  abandoned  her  resi- 
dence in  the  city  in  which  the  property  in  question  is  situated,  and 
that  she  considered  that  city  her  residence,  held  to  imply  that  she 
intended  to  return  to  the  property  and  to  occupy  it  as  a  home. — Estate 
of  Koehler,  Koehler  v.  Gray,  102  Kan.  878,  879,  L.  R.  A.  1918D,  1088, 
172  Pac.  25.  Whether  a  person  is  capable  of  an  intelligent  design  to 
abandon  his  old  home  and  to  acquire  a  new  domicile  in  another  state 
is  a  question  of  fact  upon  which,  if  the  testimony  be  conflicting,  the 
decision  of  the  trial  judge  is  final.— Gadwalader  y.  Pyle,  06  Kan.  337, 
340,  148  Pac.  666. 

13.  Homestead  vests  how. 

(1)  In  general.— Under  section  1474  of  the  Code  of  Civil  Procedure  of 
California  and  of  section  1265  of  the  Civil  Code  of  that  state,  the  right 
to  have  property  upon  which  a  homestead  has  been  impressed  vest 
absolutely  in  the  surviving  spouse  depends  upon  the  character  of  the 
property  at  the  time  the  homestead  upon  it  was  selected.  If  the  home- 
stead was  selected  from  the  community  property  or  from  the  separate 
property  of  the  person  selecting  or  joining  in  the  selection  of  the  same 
it  vests  absolutely  in  the  survivor.  It  vests  otherwise,  if  selected  under 
certain  conditions,  from  the  separate  property  of  either  spouse. — ^Wall 
V.  Brown,  162  Cal.  307,  122  Pac.  478.  After  a  deed  of  gift  to  the  wife, 
the  homestead,  which  she  had  theretofore  impressed  on  the  whole  prop- 
erty while  it  was  community  property,  is  not,  as  to  the  interest  con- 
veyed to  her,  to  be  deemed  and  treated  as  if  selected  from  her  separate 
property  without  her  consent,  and  as  vesting  on  her  death  in  her  heirs, 
under  the  provisions  of  section  1474  of  the  Code  of  Civil  Procedure  of 
California.  On  the  contrary,  upon  the  death  of  the  wife,  the  whole 
of  the  proi>erty  impressed  with  the  homestead  vested  absolutely  in 
the  surviving  husband.— Wall  y.  Brown,  162  Cal.  307,  122  Pac.  478. 

(2)  Homesteads  selected  from  community  property. — Where  the 
homestead  was  selected  from  community  property,  it  vests  absolutely 
in  the  survivor  at  the  death  of  either  spouse. — Tyrrell  v.  Baldwin,  78 
Cal.  470,  476,  21  Pac.  116;  Bollinger  v.  Manning,  79  Cal.  7,  11,  21 
Pac.  376;  Sheehy  v.  Miles,  93  Cal.  288,  28  Pac.  1046;  Vandall  v.  Teague, 
142  Cal.  471,  76  Pac.  36;  Saddlemire  v.  Stockton  Sav.,  etc.,  Soc.,  144 
Cal.  660,  79  Pac.  381;  Hibernia  Sav.  A  L.  Soc.  v.  Hinz,  4  6al.  App. 
626,  88  Pac.  730;  and  an  order  of  court  made  purporting  to  set  aside  the 
homestead  property  "for  the  use  of  the  family"  does  not  in  any  way 
change  or  affect  the  rights  of  the  survivor,  but  merely  excludes  the 
property  from  administration. — Bollinger  v.  Manning,  79  Cal.  7,  11,  21 
Pac.  375.  The  probate  court,  in  such  a  case,  has  no  power  to  make  a 
decree  setting  apart  the  property  for  the  use  of  the  family;  and  its 
effect,  no  matter  how  broad  its  language,  is  simply  to  take  the  prop- 
erty out  of  administration.— Sheehy  v.  Miles,  93  Cal.  288,  295,  28  Pac. 
1046.    As  the  wife  becomes  the  owner  of  a  homestead  upon  community 
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property  immediately  upon  the  death  of  her  husband,  the  property 
retains  its  homestead  character. — Hihemia  Sav.  A  L.  Soc  v.  Hins,  4 
Cal.  App.  626,  88  Pac.  730,  731;  and  the  probate  court  has  no  jurisdic- 
tion over  it;  hence  its  order  setting  apart  the  homestead  to  the  widow 
has  no  other  effect  than  to  take  the  property  out  of  administration. 
The  order  could  affect  only  the  interest  of  the  estate  In  the  property, 
which  in  such  a  case  would  be  nothing. — ^Vandall  ▼.  Teague,  142  Cal. 
471,  474,  76  Pac.  35.  Under  section  1266  of  the  Civil  Code  of  California 
and  section  1474  of  the  Code  of  Civil  Procedure  of  that  state,  the  title 
to  a  homestead  declared  by  a  wife  upon  community  property  vests 
in  her  upon  the  death  of  her  husband  without  any  administration  upon 
his  estate. — ^Hart  v.  Tabor,  161  Cal.  20, 118  Pac.  262.  If  a  declaration  of 
homestead  is  filed  on  community  property  by  either  spouse  the  home- 
stead vests  in  the  survivor  and  the  court  must  set'  aside  the  homestead 
in  community  proi>erty,  even  though  it  was  not  declared  during  the 
life  of  a  deceased  spouse,  the  property  being  exempt  from  debts  of  the 
surviving  spouse  on  sale  under  execution. — ^In  re  Cook's  Estate,  34 
Nev.  217, 117  Pac.  29.  Where  a  homestead  is  declared  by  the  wife  upon 
community  property,  and  thereafter  the  husband  makes  a  deed  of  gift 
of  an  undivided  interest  in  the  land  to  his  wife,  the  interest  conveyed 
vests  in  her  as  her  separate  property.  Such  a  conveyance,  however, 
does  not  have  the  effect  to  impair  the  homestead  or  to  destroy  the  right 
of  survivorship  created  thereby  to  the  extent  of  the  property  conveyed. 
—Wall-  V.  Brown,  162  Cal.  307,  122  Pac.  478.  Under  section  1265  of 
the  Civil  Code  of  California  and  section  1474  of  the  Code  of  Civil  Pro- 
cedure of  that  state,  the  title  to  a  homestead  declared  by  a  wife  upon 
community  property  vests  in  her  upon  the  death  of  her  husband  with- 
out any  administration  upon  his  estate. — Hart  v.  Taber,  161  Cal.  21,  118 
Pac.  262.  Where  a  wife  declares  a  homestead  on  community  property, 
it  vests  in  her  absolutely,  upon  the  death  of  her  husband,  without 
administration,  and  it  need  not  be  inventoried  in  administering  his 
estate.— Estate  of  Shirey,  167  Cal.  193,  138  Paa  994. 

(3)  Homesteads  selected  from  separate  property  of  persons  selectinfi 
or  Joining  In  selection  of  same. — If  the  homestead  selected  by  the  hus- 
band or  wife,  or  either  of  them,  during  their  coverture,  and  recorded 
while  both  were  living,  was  selected  from  the  separate  property  of 
the  person  selecting  or  Joining  in  the  selection  of  the  same,  it  vests, 
on  the  death  of  the  husband  or  wife,  absolutely  in  the  survivor. — Estate 
of  Croghan,  92  Cal.  370,  371,  28  Pac.  670;  Estate  of  Fath,  132  Cal.  609, 
64  Pac.  996.  Hence  if  the  widow,  upon  the  death  of  her  husband, 
becomes,  by  virtue  of  her  survivorship,  the  owner  in  fee  of  a  home- 
stead selected  by  the  husband  in  his  lifetime  from  his  separate  estate, 
the  title  thus  acquired  is  not  affected  by  a  subsequent  order  of  the 
court  setting  the  property  apart  to  her  as  a  homestead.  The  effect 
of  the  order  is  simply  to  withdraw  the  property  therein  named  from 
administration.— Estate  of  F&th,  132  Cal.  609,  612,  64  Pac.  995.  In  such  a 
case  the  death  of  the  husband  does  not  affect  the  homestead  selected 
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by  him,  but  the  homestead  continues  so  long  as  It  remains  a  home- 
stead; and  upon  the  death  of  the  widow,  leaving  no  minor  children, 
there  ceases  to  be  any  family  for  whose  benefit  the  exemption  exists 
and  the  homestead  itself  ceases  to  exist.  It  is  subject  to  the  widow's 
testamentary  disposition,  and  In  case  she  dies  Intestate,  it  descends 
to  her  heirs  under  the  laws  of  succession. — Estate  of  Fath,  182  Cal. 
609,  612,  64  Pac.  995.  The  amendment  of  1880  to  aection  1474  of  the 
Code  of  Civil  Procedure  of  California  made  no  change  In  the  case  of 
a  homestead  selected  from  community  property;  but  with  r^erence  to 
homesteads  selected  from  separate  property,  it  distinguished  between 
those  selected  by  or  with  the  consent  of  the  owner  of  the  property, 
and  those  selected  by  one  of  the  spouses  without  the  consent  of  the 
other.  Those  of  the  former  class  were  made  to  go  to  the  survivor; 
of  the  latter,  to  the  heirs  of  the  person  from  whose  property  the  selec- 
tion had  been  made.  Thus  the  only  change  made  by  said  amend- 
ment was  with  relation  to  homesteads  selected  from  separate  prop- 
erty where  the  owner  of  the  property  made  the  selection  or  joined 
in  it.  But  in  the  case  of  a  homestead  selected  by  the  wife  from  the 
separate  property  of  the  husband  without  his  consent,  such  property 
went  to  the  heirs,  by  the  provisions  of  said  section  1474,  before  as 
well  as  after  the  amendment  of  1880. — Estate  of  McQee,  164  Cal.  204, 
97  Pac.  299. 

REFERENCES. 

Amendment  of  1880  to  section  1474  of  the  Code  of  Civil  Procedure 
of  California  made  no  change  in  the  case  of  a  homestead  selected 
from  community  property. — See  next  subdivision,  infra. 

(4)  Homesteads  selected  from  separate  property  without  owner's 
consent — ^If  the  property  was  selected  from  the  separate  property  of 
either  the  husband  or  wife  without  his  or  her  consent,  it  vests,  on 
the  death  of  the  person  from  whose  property  it  was  selected,  in  his 
or  her  heirs,  subject  to  the  power  of  the  probate  court  to  assign  it 
for  a  limited  period  to  the  family  of  the  decedent. — ^Estate  of  Croghan, 
92  Cal.  370,  371,  28  Pac.  570;  Gruwell  v.  Seybolt,  82  Cal.  7,  22  Pac.  938; 
Estete  of  Schmidt,  94  Cal.  334,  338,  29  Pac.  714;  Estate  of  Lamb,  95 
Cal.  397,  30  Pac.  568;  Estate  of  Walkerly,  108  Cal.  627,  654,  49  Am. 
St.  Rep.  97,  41  Pac.  772;  Welnreich  v.  Hensley,  121  Cal.  647,  664,  665, 
54  Pac.  254.  It  will  be  noticed  that,  under  the  laws  of  California, 
where  a  homestead  has  been  selected  frqm  the  separate  property  of 
a  husband  during  his  lifetime,  and  without  his  consent,  it  goes,  upon 
his  death,  to  his  "heirs  or  devisees,''  subject  to  the  power  of  the  court 
to  assign  the  same  for  a  limited  period,  under  section  1266  of  the  Civil 
Code  of  that  state,  while,  by  section  1474  of  the  Code  of  Civil  Procedure 
of  said  state,  the  same  property  vests  in  "the  heirs,"  subject  to  the 
same  power  of  limited  assignment  in  the  court.  For  comment  upon 
this  Inharmonlousness,  see  Estate  of  Walkerly,  108  Cal.  627,  664,  49 
Am.  St.  Rep.  97,  41  Pac.  772;  Estete  of  Matheny,  121  Cal.  267,  269,  63 
Pac.  800.    A  widow  Is  entitled  to  a  homestead  in  the  separate  property 
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Of  her  husband  even  where  there  are  no  minor  children.— Clarke  v. 
Baker»  76  Wash.  110,  136  Pac.  1028. 

(5)  Homestead  declared  by  husband. — ^Where  the  husband  made  a 
valid  declaration  of  homestead,  the  title  thereto,  upon  his  death,  vests 
absolutely  In  his  wife,  and  the  children  have  no  title  or  interest  therein, 
whether  the  declaration  was  made  upon  community  property,  the 
separate  property  of  the  husband,  or  upon  the  separate  property  of 
the  wife;  because,  if  the  land  was  the  separate  property  of  the  wife. 
It  was  no  part  of  the  estate  of  the  deceased  husband,  and  the  court 
sitting  In  probate  had  no  jurisdiction  over  it,  and  could  not  deal  with 
it  as  belonging  to  the  estate. — Saddlemire  v.  Stockton  Sav.,  etc.,  Soc. 
144  Gal.  650,  663,  79  Pac.  381.  When  the  homestead  is  selected  from 
the  separate  property  of  the  husband,  who  joins  in  its  selection  as  a 
homestead,  then,  upon  the  death  of  the  wife,  it  goes  absolutely  to  the 
surviving  husband.  By  the  death  of  his  first  wife,  the  homestead  prop- 
erty vests  in  him  as  fully  and  perfectly  as  though  no  homestead  had 
ever  been  carved  out  of  it;  the  title  to  the  property  is  not  affected  by 
his  second  marriage;  and  he  may  alone  mortgage  the  homestead  with- 
out the  second  wife's  signature.— Dickey  v.  Gibson,  113  Cal.  26,  32,  ^4 
Am.  St  Rep.  321,  46  Pac.  16. 

14.  Setting  apart  a  homestead. — ^It  is  the  duty  of  the  court  below, 
where  a  homestead  has  been  selected,  first  to  ascertain  what  was 
legally  held  as  homestead  property  at  the  time  of  the  death  of  the 
deceased,  and  then  set  It  apart  for  the  use  of  the  widow. — Estate  of 
Wixom,  36  Gal.  320,  326.  The  court  has  a  discretion  to  exercise  in 
determining  whether  it  will  set  aside  a  homestead  from  the  separate 
property  of  the  decedent,  as  well  as  the  particular  property  which  it 
will  set  aside,  and  also  in  determining  the  time  during  which  it  shall 
be  held  as  a  homestead.  It  is  not  required  to  set  aside  the  property 
which  was  selected  by  the  survivor,  and  is  limited  to  selecting  and 
designating  property  which  is  of  no  greater  value  than  five  thou- 
sand dollars.  The  court  is  not  bound  by  the  wishes  of  the  appli- 
cant, but  should  exercise  its  own  discretion  and  good  judgment.  The 
right  to  have  it  assigned  for  a  limited  period  is  not  absolute,  but  rests 
in  the  sound  discretion  of  the  court,  to  be  exercised  in  view  of  all 
the  facts  appearing  before  it. — Weinrelch  v.  Hensley,  121  Cal.  647,  655, 
64  Pac.  264;  Estate  of  Schmidt,  94  Cal.  334,  29  Pac.  714;  Estate  of 
Lamb,  96  Cal.  897,  30  Pac.  668.  The  right  given  to  the  probate  court 
to  set  apart  "to  the  fiamily  of  the  decedent,"  for  a  limited  period,  is  not 
controlled  or  in  any  way  affected  by  the  wife's  previous  selection  of  a 
homestead.— Warner  v.  Warner,  144  Gal.  616,  619,  78  Pac.  24;  Wein- 
reich  v.  Hensley,  121  Cal.  647,  653,  64  Pac.  254.  Although  she  filed  a 
declaration  of  homestead  upon  her  husband's  separate  property,  her 
subsequent  acquisition  of  a  part  of  such  property  as  her  separate 
property  does  not  convert  the  prior  declaration  into  a  selection  by 
her  to  a  homestead  of  her  separate  property.    Upon  her  death,  the 
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property  so  conveyed  to  her  is  to  be  treated  as  if  the  homestead  had 
been  selected  without  her  consent,  and  as  vesting  in  her  heirs,  sub- 
ject to  have  it  assigned  for  a  limited  period  to  the  family  of  the 
deceased. — Estate  of  Lamb,  96  Cal.  397,  407,  30  Pac.  568.  Where  a 
homestead  was  declared  by  the  wife  upon  her  separate  property,  which 
was  of  such  a  kind  that  it  could  be  impressed  with  the  homestead 
characteristics,  the  title  to  it  descends  absolutely  to  the  husband. — 
Estate  of  Toung,  123  Cal.  337,  347,  56  Pac.  1011;  Estate  of  Croghan, 
92  Cal.  370,  28  Pac.  570.  The  right  of  the  survivor  to  retain  a  home 
for  such  a  limited  period  as  the  coilrt  may  direct  does  not  depend  on 
the  fact  that  there  are  children  or  others  who  may  share  in  its  use.  In 
such  event  the  petitioner  may  himself  be  regarded  as  constituting  the 
"family"  of  deceased.  It  is  true  that  the  word  "family,"  in  its  ordinary 
signification,  aQd  as  used  in  the  statute  concerning  the  descent  of  a 
homestead,  refers  to  two  or  more  persons,  and  includes  those  living 
under  the  same  roof,  as  kindred  or  dependents,  under  one  head;  but 
this  word,  as  used  in  the  statute  confirming  probate  homesteads,,  is 
not  to  be  so  restricted  in  its  meaning  as  to  exclude  the  only  survivor  of 
the  family  of  which  the  deceased  was  a  member.  The  object  of  the 
statute  is  to  preserve  the  family  home  for  the  use  and  benefit  of  the 
survivor  or  survivors  of  those  occupying  it  as  such. — Estate  of  Lamb, 
96  Cal.  397,  407,  80  Pac.  668.  The  bare  Intention  to  create  a  home  on  a 
vacant  lot  at  some  future  time,  unitbcompanied  with  actual  occupancy 
of  the  lot,  is  not  sulficient  foundation  upon  which  to  base  a  claim  of 
homestead  exemption  against  an  execution. — Laurie  v.  Crouch,  41  Okla. 
589,  139  Pac.  304.  Where  there  is  a  fixed  intention  by  an  owner  of  a 
lot  to  presently  occupy  it  as  a  home,  accompanied  with  overt  acts, 
which  clearly  manifest  such  intention,  such  as  fitting  up,  building,  or 
repairing  a  house  there<Hi  for  occupancy,  followed  by  actually  moving 
thereon,  without  unreasonable  delay,  it  might  have  the  effect,  at  least 
in  equity,  of  impressing  the  homestead  character,  so  as  to  render  the 
property  exempt  as  against  claims  arising  prior  to  actual  occupancy 
by  the  family. — Laurie  v.  Crouch,  41  Okla.  689,  139  Pac.  304.  Under 
the  laws  of  Nevada,  a  widow  is  not  entitled  to  have  a  homestead  set 
apart  to  her  out  of  the  separate  estate  of  her  deceased  husband.— In 
re  Cook's  Estate,  34  Nev.  217,  117  Pac.  81.  The  power  of  the  court  to 
set  apart  the  homestead  to  the  "Innocent  party"  for  a  "limited  period" 
in  a  divorce  action  may  not  be  exercised  arbitrarily;  but  must  be 
exercised  by  the  court  reasonably,  and  according  as  the  facts  of  the 
case  demand  that  it  shall  be  applied;  yet  it  must  be  put  into  operation 
in  behalf  of  the  wife,  if  she  would  retain  any  interest  whatever  in 
the  homestead  selected  from  the  separate  estate  of  the  husband. — 
Zanone  v.  Sprague,  16  Cal.  App.  333,  116  Pac.  989.  In  a  divorce  pro- 
ceeding it  is  competent  for  the  court  in  the  decree  to  set  aside  the 
homestead  to  either  party;  but  where  no  disposition  is  made  thereof, 
the  homestead  remains  to  the  husband,  as  the  head  of  the  family,  dis- 
charged of  all  homestead  rights  or  claims  of  the  other  party. — Golds- 
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borough  y.  Hewitt,  28  Okla.  66,  138  Am.  St  Rep.  795,  99  Pac.  907. 
When  under  the  laws  of  the  state  of  Utah  a  homestead  has  been  set 
apart  to  a  surrlTlng  spouse  and  minor  children,  or  if  there  be  no  minor 
children  to  the  surylving  spouse,  or,  if  there  be  no  surviving  spouse, 
to  the  minor  children,  the  homestead  becomes  the  absolute  property 
of  the  persons  to  whom  it  was  set  apart,  and  It  belongs  to  them  (sub- 
ject of  course  to  any  incumbrance  given  for  the  purchase  price  and 
other  valid  liens)  and  in  such  case  the  other  heirs  have  no  interest 
in  or  to  a  homestead  so  set  apart — Christensen  v.  Robinson,  35  Utah 
67,  99  Pac.  459. 

15.  Order.  In  general. — ^In  making  an  order  setting  aside  a  home- 
stead to  the  widow  for  her  lifetime,  it  is  not  proper  for  the  court  to 
decree  to  whom  the  fee  in  remainder  shall  vest  upon  her  death.  It 
should  not  undertake  to  adjudicate  the  question  of  heirship.  When 
there  is  a  contest  between  different  i>ersons  claiming.  In  hostility  to 
each  other,  to  be  heirs,  that  contest  must  be  adjudicated  in  an  appro- 
priate action  or  proceeding  in  which  the  issue  of  heirship  properly 
arises.— Estate  of  Firth,  145  Cal.  236,  340,  78  Pac.  643.  If  the  entire 
estate  set  apart  to  the  widow  as  a  homestead  was  the  separate  prop- 
erty of  the  husband,  and  the  order  setting  it  aside  did  not  !'.mit 
the  homestead  to  a  life  estate  in  the  widow,  but  set  it  aside  to  her 
absolutely,  the  order  of  course  is  erroneous,  but  if  the  time  to  appeal 
from  the  order  has  expired,  and  no  appeal  was  taken,  title  in  fee, 
under  the  order,  vests  In  the  widow,  for  the  order,  though  erroneous, 
was  not  void;  and,  in  such  a  case,  the  court  has  no  power  to  order 
the  executors  to  discharge  liens  upon  the  property. — Estate  of  Huels- 
man,  127  Cal.  275,  276,  277,  59  Pac.  776. 

16.  Order.  Effect  of.— Title  is  not  adjudicated  by  an  order  of  the 
court  setting  apart  premises  as  a  homestead  for  the  family,  and  one 
who  opposes  the  order  is  not  precluded  from  establishing  his  title 
in  a  proper  action  for  that  purpose. — Dickey  v.  Gibson,  121  Cal.  276, 
278,  53  Pac  704.  Even  an  order  setting  apart  a  probate  homestead 
for  the  use  of  the  family,  including  the  widow  and  children,  does  not 
affect  her  absolute  title,  or  confer  any  title  upon  the  children  by 
adjudication.  The  only  effect  of  the  order  is  to  withdraw  the  premises 
therein  named  from  administration. — Saddlemire  v.  Stockton  Sav.,  etc., 
Soc.,  144  Cal.  650,  653,  79  Pac.  881.  So  if  a  homestead  selected  by  the 
husband,  in  his  lifetime,  from  his  separate  estate  vests  absolutely  in 
his  surviving  wife,  an  order  setting  apart  the  property  to  the  widow  as 
a  homestead,  pending  the  administration  of  her  husband's  estate,  does 
not  affect  the  widow's  title  by  survivorship.  Its  only  effect  is  to  remove 
the  homestead  from  administration  of  the  husband's  estate. — Estate 
of  Fkth,  182  Cal.  609,  612,  64  Pac.  995.  Where  the  survivor  takes  his 
title  to  a  homestead  by  oi>eration  of  law,  no  oi'der  of  the  court  is  nec- 
essary to  protect  his  title.— Fisher  v.  Bartholomew,  4  Cal.  App.  581,  88 
Pac  608,  609.    The  effect  of  an  order  of  a  probate  court  setting  apart 
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for  a  limited  period,  separate  property  of  a  decedent  to  the  Burvlving 
8pou8e,which  has  already  been  devised  to  another  person,  and  upon 
which  no  antemortem  homestead  has  been  filed,  is  to  Invalidate  the 
devise,  and  such  property  should  be  distributed  to  the  heirs  at  law  of 
the  decedent,  subject  to  the  homestead. — Estate  of  Matheny,  121  Cal. 
267,  268,  63  Pac.  800. 

17.  No  money  in  lieu  of. — ^If  the  widow  seeks  to  have  set  apart 
to  her  a  homestead  out  of  the  separate  property  of  her  deceased  hus- 
band, but  there  is  no  separate  property,  the  court  has  no  authority 
to  award  a  sum  of  money  as  a  substitute  for  a  homestead.  There  is 
no  provision  of  the  codes  which  authorizes  such  an  order,  and,  by 
strong  implication,  such  an  order  is  prohibited. — Estate  of  Noah,  73 
Cal.  590,  593,  2  Am.  8t.  Rep.  834,  16  Pac.  290;  Estate  of  Isaacs,  30 
Cal.  105,  109. 

18.  Appraisement.— Under  section  1476  of  Code  of  Civil  Procedure 
of  California,  the  homestead  is  treated  as  having  vested  at  the  time 
of  its  selection;  but,  under  section  1466  of  that  code,  it  is  created 
by  the  order  of  the  court.  The  appraisement  provided  for  in  section 
1476  applies  to  a  selected  homestead,  and  the  value  is  to  be  fixed 
as  of  the  time  the  homestead  was  selected.  Section  1465  does  not, 
in  Itself,  require  any  appraisement;  and  so  much  of  section  1476  as 
requires  an  appraisement  can  not  be  applied  in  the  case  of  a  pro- 
bate homestead,  for  the  reason  that  it  relates  to  a  selected  home- 
stead and  to  an  entirely  different  Ume. — Estate  of  Walkerly,  81  Cal. 
579,  583,  22  Pac.  888.  The  court  provides  for  the  appointment  of 
appraisers  in  certain  cases,  where  there  is  a  question  as  to  the  value 
of  the  homestead;  and  the  court  is  authorized  to  appoint  appraisers, 
in  the  first  instance,  upon  proof  made  of  service  upon  the  defendants 
of  a  copy  of  the  petition  and  notice  of  the  time  and  place  of  hearing, 
as  provided  in  sections  1248  and  1249  of  the  Civil  Code  of  California. — 
Harrier  v.  Bassford,  145  Cal.  529,  78  Pac.  1038,  1040.  If  a  vacancy 
is  caused  in  a  board  of  appraisers  by  the  absence  of  one  of  the  ap- 
praisers from  the  county,  the  court  has  authority  to  appoint  another 
person  without  further  notice;  and  either  party  has,  of  course,  the  right 
to  niove  the  court  to  vacate  such  appointment,  or  to  set  aside  the 
report  of  appraisers,  upon  a  reasonable  showing  that  the  appointee 
is  unfit,  incompetent,  or  disqualified. — ^Harrier  v.  Bassford,  145  Cal. 
529,  78  Pac.  1038,  1040.  But  a  day  for  hearing  and  notice  of  the  hear- 
ing must  be  given,  under  section  147^  of  Code  of  Civil  Procedure  of  that 
state;  and  if  it  be  conceded  that  the  court  has  the  right  to  order  a 
reappraisement  of  the  homestead  under  that  section,  it  must  be  ad- 
mitted that,  under  the  same  section,  the  court  should  set  a  day  for 
hearing  any  objections  to  the  report  made  by  the  new  appraisers,  and 
cause  notice  thereof  to  be  given.  Hence  it  is  error  if  the  court  not 
only  does  not  set  a  day  for  hearing  any  objections  to  the  report,  but 
refuses  to  hear  the  objections  of  a  creditor  upon  his  direct  application 
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to  be  heard.— Estate  of  McCartliy,  1  Cal.  App.  467,  471,  82  Pac.  635. 
On  an  appeal  from  a  Judgment  confirming  the  report  of  appraisers 
setting  apart  a  homestead,  the  evidence  may  he  reviewed,  if  the  appeal 
was  taken  within  sixty  days. — Estate  of  Crowey,  71  Cal.  300,  302,  12 
Pac.  230.  The  Civil  Code  of  California,  section  1348,  requires  notice 
of  time  and  of  hearing  in  proceedings  for  appraisement  and  segregation 
of  homestead  from  other  property  to  he  served  on  claimant  at  least  two 
days  before  hearing.— Blood  v.  Munn,  155  Cal.  228,  100  Pac.  694.  Effect 
of  segregation  under  section  1248  of  the  Civil  Code  of  California,  of 
homestead  from  other  property  in  bankruptcy  proceedings,  is  to  divest 
segregated  property  of  homestead  character  and  to  render  the  same 
liable  for  debts.— Blood  v.  Munn,  155  Cal.  228,  100  Pac.  694. 

19.  Value. — The  value  of  an  antemortem  homestead  Is  limited  to 
$5000.  The  court  has  no  power  to  select  and  designate  property  of  a 
greater  value  than  that  amount. — Estate  of  Delaney,  37  Cal.  176,  181; 
Higgins  V.  Higgins,  46  Cal.  259,  266;  Weinreich  v.  Hensley,  121  Cal. 
647,  656,  54  Pac.  254;  Estate  of  Herbert,  122  Cal.  329,  331,  54  Pac.  1109; 
People  y.  Gallanar,  144  Cal.  656,  663,  79  Pac.  378.  If  the  premises 
selected  as  a  homestead  from  community  property  do  not  exceed  in 
value  the  sum  of  $5000  at  the  time  they  were  appraised  in  the  probate 
proceedings,  it  is  the  imperative  duty  of  the  court  to  make  the  order 
setting  them  off  as  a  homestead  to  the  petitioner. — Estate  of  McCarthy, 
1  Cal.  App.  467,  82  Pac.  635.  The  homestead  character  applies  only 
to  so  much  of  the  property  as  does  not  exceed  $5000  in  value.  If  what 
is  actually  used  as  a  homestead  is  of  a  grreater  value  than  $5000,  the 
excess  is  not  homestead  under  the  statute,  though  so  in  fact.  At  its 
inception,  the  homestead  is  limited  to  $5000  in  value,  and  when  the 
property  is  enhanced  in  value,  so  that  it  exceeds  the  statutory  limit, 
the  excess  does  not  constitute  a  part  of  the  statutory  homestead.  If 
the  premises  are  worth  $5000,  every  increase  in  value  works  a  reduc- 
tion In  the  area  of  the  homestead;  and  where  the  statute  does  not 
contain  any  other  provision  for  determining  the  area  of  the  homestead, 
if  the  selected  premises  exceed  $5000  in  value,  it  is  the  duty  of  the 
court,  nevertheless,  to  ascertain  the  amount  of  land  necessary  to  make 
up  the  value  of  the  exemption,  and  set  off  that  amount  alone  as  the 
homestead. — Bank  of  Woodland  v.  Stephens,  144  Cal.  659,  663,  79  Pac. 
379;  Estate  of  Delaney,  37  CaL  176,  180;  Gregg  v.  Bostwick,  83  Cal.  220, 
228,  91  Am.  Dec.  637.  Where,  upon  the  death  of  the  homestead  claim- 
ant, the  inventory  shows  that  the  premises  claimed  exceeded  $5000 
in  value,  the  method  of  determining  what  part  is  homestead  and  what 
part  is  subject  to  the  debts  of  the  deceased  is  prescribed,  in  Cali- 
fornia, by  sections  1476  et  seq.  of  the  Code  of  Civil  Procedure. — Bank 
of  Woodland  v.  Stephens,  144  Cal.  659,  663,  79  Pac.  379.  Said  section 
1476  applies  to  homesteads  created  by  a  declaration  made  and  re- 
corded, and  it  applies  alone  to  such  character  of  homesteads. — Estate 
of  Herbert,  122  Cal.  329,  331,  54  Pac.  1109.  Sections  1465  and 
1476  of  the  Code  of  Civil  Procedure  of  California  are  to  be  applied 
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in  setting  apart  a  homestead  created  by  an  insolyent  debtor  in  case 
the  value  of  the  premises  exceeds  $5000;  and  In  fixing  the  valuation  of 
homestead  premises,  liens  or  Incumbrances  of  any  character  are  not  an 
element  entering  into  the  question. — Estate  of  Herbert,  122  CaL  329, 
331,  54  Pac.  1109.  In  case  the  homestead  is  of  less  value  than  $5000 
at  the  time  of  its  selection,  it  goes  absolutely  to  the  survivor,  although 
at  the  time  of  the  death  of  the  husband  its  value  may  exceed  $5000. — 
Estate  of  Burdick,  76  Cal.  639,  641,  18  Pac.  805;  and  in  case  the  value 
of  the  estate  of  a  deceased  husband  is  less  than  $1500,  it  is  proper 
for  the  court  to  set  it  apart,  without  further  administration,  to  the 
widow,  although  she  claims  a  homestead  upon  the  separate  property 
of  the  husband,  he  not  joining  therein.  Such  a  proceeding  is  under 
section  1469  of  the  Code  of  Civil  Procedure  of  California,  which  deals 
specifically  with  the  special  subjects  of  the  estate  less  in  value  than 
$1500.— Estate  of  NefT,  139  Cal.  71,  72,  72  Pac.  632.  There  seems  to  be 
no  impropriety,  In  the  state  of  Nevada,  in  setting  apart  a  homestead 
to  the  value  of  $5000  out  of  property  worth  $7500,  without  defining  the 
boundary  or  extent  necessary  to  reach  that  sum,  or  without  ascertain- 
ing whether  the  premises  can  be  divided.  The  necessity  for  this  di- 
vision or  deternaination  may  never  arise,  and  it  is  better  that  the 
trouble  and  expense  incident  to  a  division  of  the  homestead  be  avoided 
until  the  time  arrives,  if  ever,  when  the  occupants  of  the  homestead 
and  the  owner  of  the  excess  can  not  agree,  and  then  the  tenant  in  com- 
mon, who  is  dissatisfied,  can  proceed  under  the  general  statute  allow- 
ing and  regulating  suits  for  partition. — In  re  Quinn's  Estate,  27  Nev. 
156,  74  Pac.  5,  6.  The  homestead  exemption  of  a  childless  surviving 
spouse  is  in  the  sum  of  $5000,  and  is  not  limited  to  $1000,  as  prescribed 
in  section  1260  of  the  Civil  Code  of  California,  In  a  case  where  the  debt 
sought  to  be  enforced  was  contracted  during  the  existence  of  the  com- 
munity and  of  the  homestead,  and  where  the  homestead  itself  was 
declared  during  coverture  upon  community  property. — Robinson  v. 
Dougherty,  118  Cal.  299,  300,  50  Pac  649.  A  wife  may  select  property 
to  the  value  of  $5000,  under  sections  1260  and  1263  of  the  Civil  Code  of 
California,  as  a  homestead. — MacLeod  v.  Moran,  11  Cal.  App.  622,  105 
Pac.  932. 

2a  Division  or  sale. — The  appraisers  must  determine  whether  the 
premises  can  be  divided  without  material  injury,  where  they  are  worth 
more  than  $5000.  If  they  can,  they  must  proceed  to  admeasure  and  set 
apart  a  portion  not  to  exceed  in  value  $6000;  otherwise,  provision  is 
made  for  sale. — ^Estate  of  Herbert,  122  Cal.  329,  331,  54  Pac.  1109;  Es- 
state  of  Burdick,  76  Cal.  639,  641,  18  Pac.  806.  The  statute  is 
clear,  that  if  a  homestead  was  declared  in  the  lifetime  of  the  deceased, 
and  if  it  is  appraised  at  more  than  $5000,  and  can  not  be  divided,  the 
whole  may  be  sold,  and  $5000  of  the  proceeds  be  set  apart  in  lien  of  the 
homestead  claim. — ^Lord  v.  Lord,  65  CaL  84,  85,  3  Pac.  96. 

21.  Rights  and  title  of  survivor,  heirt,  successors,  and  children. 
— ^Where  one  of  the  spouses  takes  title  to  a  homestead  by  survivorship* 
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such  title  IB  not  affected  by  orders  of  the  probate  court  respecting 
the  homestead. — Saddlemire  y.  Stockton  Say.,  etc.,  Soc,  144  Cal.  650, 
79  Pac.  381;  Estate  of  Fath,  132  Gal.  609,  612,  64  Pac.  995.  SecUon  1468 
of  the  Code  of  Glyil  Procedure  of  California  is  a  limitation  upon  the 
power  of  testamentary  disposition,  and  operates  to  vest  the  title  to 
the  homestead  In  the  heirs  at  law,  and  to  withdraw  it  from  disposition 
made  by  the  testator  under  his  will. — Estate  of  Matheny,  121  Cal.  267, 
269,  53  Pac.  800.  The  power  of  the  court  to  set  property  apart  as  a 
probate  homestead  is  paramount  to  the  power  of  the  testator  to  devise 
his  estate,  and  can  not  be  affected  by  a  specflc  devise  of  the  property. — 
Estate  of  Huelsman,  127  Cal.  276,  277,  69  Pac.  776.  A  widow,  who  takes 
a  homestead,  can  not  claim  that  a  specific  devise  to  her  is  exempt 
from  the  payment  of  debts  of  the  estate. — Estate  of  Huelsman,  127 
Cal.  275,  59  Pac.  776.  Where  a  widow  becomes  the  owner  in  fee  of 
homestead  property  by  virtue  of  her  survivorship,  and  she  dies,  leaving 
no  minor  child,  there  ceases  to  be  any  family  for  whose  benefit  the 
exemption  exists,  and  the  homestead  Itself  ceases  to  exist.  It  is  sub- 
ject to  her  testamentary  disposition,  and  In  case  she  dies  intestate,  it 
descends  to  her  heirs,  under  the  laws  of  succession. — Estate  of  Path, 
132  Cal.  609,  612,  64  Pac.  996.  And,  under  the  statute  which  provides 
for  the  protection  of  "persons  succeeding,  by  purchase  or  otherwise, 
to  the  interests,  rights,  and  title  of  successors  to  homesteads,"  those 
who  acquire  the  title  of  a  successor  to  a  homestead  hold  the  prop- 
erty under  the  same  exemption  as  did  the  person  to  whose  interest 
they  have  succeeded.— Estate  of  Path,  132  Cal.  609,  612,  64  Pac.  995. 
Section  1485  of  the  Code  of  Civil  Procedure  of  California  does  not 
apply  to  probate  homesteads. — ^Estate  of  Moore,  67  Cal.  437,  443.  If 
a  probate  homestead  has  been  set  apart  out  of  the  estate  of  a  deceased 
person  to  his  widow  and  minor  children,  one-half  of  which  was  to 
go  to  the  widow  and  the  other  half  to  the  children,  the  title  is  in 
the  widow  and  minor  children  during  the  latter's  minority.  When 
the  children  arrive  at  majority,  their  interest  in  the  homestead  ceases, 
and  whatever  property  rights  they  thereafter  have  in  the  land  cov- 
ered by  the  homestead  are  in  the  nature  of  remainderman  or  rever- 
sioners; but  so  long  as  the  widow  sees  fit  to  continue  in  the  family 
home,  the  grantee  of  one  of  the  children  can  not  legally  go  into  pos- 
session of  the  homestead  as  a  tenant  in  common  with  the  widow. — 
Moore  v.  Hoffman,  125  Cal.  90,  92,  73  Am.  St  Rep.  27,  57  Pac.  769. 
If  the  title  of  the  homestead  vests  absolutely  in  the  wife  upon  the 
death  of  her  husband,  and  the  homestead  declared  by  the  husband, 
whether  it  is  upon  community  property  or  upon  the  separate  prop- 
erty of  the  husband,  or  upon  the  separate  property  of  the  wife,  the 
children  have  no  interest  or  title  therein;  and  no  title  is  conferred 
on  them  by  an  order  of  the  probate  court  setting  the  homestead  apart 
for  the  use  of  the  family,  including  the  widow  and  children.— Saddle- 
mire V.  Stockton  Sav.,  etc.,  Soc.,  144  Cal.  650,  654,  79  Pac.  381.  The 
tenure  by  which  a  homestead  is  held  by  the  survivor  of  a  community 
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depends  upon  the  nature  of  the  title  to  the  land  firom  which  the  home- 
stead is  selected.  If  it  Is  selected  from  community  property  in  the 
lifetime  of  both  spouses,  it  vests  in  the  suryivor  in  fee,  and  becomes 
his  or  her  separate  property.  If  it  is  selected  from  separate  property, 
it  goes,  on  the  death  of  the  person  from  whose  property  it  was  selected, 
to  the  heirs  or  devisees  of  such  person,  subject  to  the  power  of  the 
court  to  assign  it  for  a  limited  period  to  the  family  of  the  decedent. — 
Estate  of  Gilmore,  81  Cal.  240,  243,  22  Pac.  655.  Where  a  husband  dies 
seized  in  fee  of  land  occupied  and  used  by  himself  and  family  as  a 
homestead,  his  surviving  wife,  although  without  children,  is  entitled, 
as  against  his  heirs,  to  occupy  and  possess  the  whole  of  such  home- 
stead as  long  as  she  preserves  its  homestead  character  by  maintaining 
a  home  thereon. — Holmes  v.  Holmes,  27  Okla.  140,  30  L.  R.  A.  (N.  S.) 
920,  111  Pac.  220.  The  homestead  in  the  surviving  spouse  is  subject  to 
any  mortgage  by  one  in  which  the  other  joined. — ^Raggio  v.  Palmtag,  155 
Cal.  797,  103  Pac.  312.  The  surviving  spouse  having  died,  heirs  have 
not,  under  section  1485  of  Code  of  Civil  Procedure  of  California,  a 
right  to  have  property  other  than  homstead  first  applied  to  payment 
of  debt  secured  by  mortgage. — Raggio  v.  Palmtag,  155  Cal.  797,  103 
Pac.  312.  When  a  huband  dies  seized  in  fee  of  land  occupied  and  used 
by  himself  and  family  as  a  homestead,  his  surviving  wife,  although 
without  children,  is  entitled  by  reason  of  the  statute  of  Oklahoma,  as 
against  his  heirs,  to  occupy  and  possess  the  whole  of  such  homestead 
as  long  as  she  preserves  its  homestead  character  by  maintaining  a  home 
thereon.— Holmes  v.  Holmes,  27  Okla.  140,  30  L.  R.  A.  (N.  S.)  920,  111 
Pac.  220. 

REFERENCES. 

Rights  of  children  in  decedent's  homestead. — See  note  56  L.  R.  A. 
33-89.  Succession  to  rights  of  homesteader  on  his  death  before  per- 
fection of  title. — See  note  ante,  on  the  Law  of  Succession. 

22.  Exemption  of  homestead. 

(1)  In  general. — ^Where  a  wife,  after  the  death  of  her  husband,  con- 
tinues to  reside  upon  the  family  homestead,  although  she  is  its  sole 
occupant,  it  is  exempt  against  her  own  creditors,  as  well  as  the  cred- 
itors of  her  husband's  estate,  irrespective  of  the  time  the  indebted- 
ness was  incurred,  and  without  regard  to  which  spouse  held  the  legal 
title  to  the  property  during  the  married  life. — ^Weaver  v.  First  Nat. 
Bank,  76  Kan.  540,  123  Am.  St.  Rep.  155, 16  L.  R.  A.  (N.  S.)  110,  94  Pac. 
273.  The  use  of  merely  formal  phrases  will  not  make  a  devise  of  a 
homestead  subject  to  the  payment  of  the  testator's  debts.  To  do  so, 
the  language  employed  must  be  unequivocal  and  imperative.  A  wife, 
upon  the  death  of  her  husband,  may  elect  to  take  title  under  his  will 
to  their  homstead,  which  she  continues  to  occupy,  without  subjecting 
it  to  the  payment  of  his  debts. — Cross  v.  Benson,  68  Kan.  495,  64 
L.  R.  A.  560,  75  Pac.  558,  559.  The  fact  that  the  wife  was  administra- 
trix of  her  husband's  estate,  and  the  homestead  property  was  appraised 
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as  part  thereof,  and  distributed  by  the  decree  of  distribution  in  un« 
divided  shares  to  her  and  to  the  children  of  the  intestate,  is  not,  as 
against  a  mere  persona]  Judgment  creditor  of  the  wife,  a  conclusive 
adjudication  of  the  non-homestead  character  of  the  property  and  does 
not  estop  her  from  asserting  her  homestead  right  to  the  whole  thereof. 
—Hart  V.  Tabor,  161  Cal.  20,  118  Pac.  252.  Under  the  laws  of  Oregon, 
a  homestead  is  exempt  from  execution  where  it  is  the  actual  abode 
of  and  owned  by  some  member  of  the  family. — ^Wilson  v.  Peterson,  68 
Or.  525,  136  Pac.  1187.  The  statutory  exemption  of  the  homestead  from 
Judicial  sale  for  the  satisfaction  of  a  Judgment  may  be  waived  or 
relinquished  by  abandonment  of  the  homestead  or  by  a  conveyance 
thereof. — ^Dans  v.  Low,  66  Or.  599,  135  Pac.  315.  Where  a  husband 
and  wife  occupy  real  estate  owned  by  him  as  a  homestead,  his  death 
will  not  operate  to  deprive  the  wife  of  the  homestead  exemption,  al- 
though she  may  be  the  sole  surviving  member  of  the  family,  nor  do  the 
statutory  provisions  regarding  the  descent  of  the  property  to  the  sur- 
viving widow  make  her  homestead  subject  to  the  payment  of  her  hus- 
band's debts.— Sawln  v.  Osbom,  87  Kan.  828,  Ann.  Caa.  1914A,  647,  126 
Pac.  1074.  Deeds  made  by  or  between  the  spouses  with  Intent  to  protect 
against  the  claims  of  creditors  do  not  defeat  the  right  to  claim  a  home- 
stead in  the  property.  The  decree  sought  for  in  )a  suit  to  set  aside 
such  deeds  on  the  ground  of  fraud,  being  tantamount  to  an  execution, 
would  be  covered  by  the  exemption  clauses  of  the  statute. — Bowman 
V.  Sherrlll,  59  Or.  603,  117  Pac.  1122.  Under  the  facts  stated  in  the 
opinion  It  is  held  that  a  tract  of  land  is  not  occupied  as  a  residence* 
of  the  family  of  the  owner,  so  as  to  exempt  it  from  sale  upon  execu- 
tion for  his  debts.— Qulnton  v.  Adams,  83  Kan.  484,  112  Pac.  95.  The 
Oregon  statute  as  to  homesteads  is  only  a  statute  of  exemption  and 
contains  no  other  elements.  It  does  not  create  a  homestead  in  whlcb 
the  wife  or  children  have  any  right  other  than  the  right  of  ownei 
thereof,  or  the  wife,  husband,  agent,  or  attorney  of  said  owner,  to 
claim  it  exempt  from  attachment,  levy,  or  sale  on  execution  and  this 
right  continues  after  the  death  of  the  owner. — Mansfield  v.  Hill,  56  Or. 
400,  107' Pac.  473.  Sections  5  and  6  of  the  Kansas  statute  of  descents 
and  distributions  providing  for  the  distribution  of  the  homestead  of  an 
intestate,  are  not  in  conflict  with  the  provisions  of  section  9,  article  15, 
of  the  constitution  exempting  the  homestead  from  forced  sale  under 
any  process  of  law. — Towle  v.  Towle,  81  Kan.  675,  27  L.  R.  A.  (N.  S.) 
550,  107  Pac.  228.  The  sale  of  a  homestead  in  partition  under  the 
provisions  of  section  6  of  the  statute  of  descents  and  distribution  of 
the  state  of  Kansas  is  not  a  forced  sale  within  the  meaning  of  that 
term  as  used  in  section  9  of  article  15  of  the  constitution. — ^Towle  v. 
Towle,  81  Kan.  675,  27  L.  R.  A.  (N.  S.)  550,  107  Pac.  228.  While  the 
legislature  of  the  state  of  Kansas  is  without  power  to  enact  a  law 
limiting  or  restricting  the  homestead  right  guaranteed  by  section  9  of 
article  15  of  the  constitution  of  that  state,  it  has  the  power  to  enact  laws 
which  In  effect  add  to  or  increase  the  exemptions  provided  by  the 
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consUtution.— Towle  v.  Towle,  81  KaH.  675,  27  L.  R.  A.  (N.  8.)  650,  107 
Pac.  228.  Where  the  daughter  of  an  intestate  occupies  his  homestead 
under  such  circumstances  as  to  render  it  exempt  from  liability  for  his 
debts*  and  the  property  is  taken  for  public  purposes  by  eminent  domain, 
she  is  entitled  to  compensation,  not  only  for  the  share  of  the  property 
owned  by  her,  but  also  for  the  right  to  occupy  the  whole. — Estate  of 
Koehler;  Koehler  y.  Gray,  102  Kan.  878,  882,  U  R.  A.  1918D,  1088,  172 
Pac.  25. 

(2)  Policy  of  the  law.— The  provisions  of  the  CItU  Code  of  Cali- 
fornia, by  which  the  wife  is  authorised  to  select  a  home  for  herself  and 
the  family  out  of  the  separate  property  of  the  husband,  that  shall  be 
exempt  from  the  effect  of  misfortune  or  improvidence  on  his  part,  as 
well  as  from  the  importunity  or  rapacity  of  his  creditors,  have  been 
enacted  in  pursuance  of  the  public  policy  declared  in  the  constitution, 
and,  being  remedial  in  their  nature,  are  to  receive  a  liberal  construc- 
tion.—Warner  v.  Warner,  144  Gal.  615,  618,  78  Pac.  24;  Sanders  v.  Rus- 
sell, 86  Cal.  119,  21  Am.  St.  Rep.  26,  24  Pac.  852;  Roth  v.  Insley,  86  Cal. 
134,  24  Pac.  853.  To  the  extent  that  these  provisions  are  enacted  in 
the  interest  of  the  wife,  the  policy  in  pursuance  of  which  they  are 
enacted,  as  well  as  the  purposes  of  their  enactment,  is  to  be  consid- 
ered in  the  construction  of  any  agreement  by  her  in  reference  thereto. 
She  is  not  to  be  held  to  have  surrendered  the  rights  conferred  by 
these  provisions,  except  by  dear  and  expressive  language. — ^Warner  v. 
Warner,  144  Cal.  615,  618,  78  Pac.  24.  Having  regard  to  the  policy  of 
the  law,  it  seems  plain  that  only  the  homestead,  or  the  homestead 
estate,  if  it  may  be  so  called,  is  thus  exempted  from  creditors'  claims, 
and  that  the  law  evinces  no  such  tenderness  or  regard  for  the  heirs 
(except  in  the  case  of  estates  in  value  of  less  than  $1500  as  would 
justify  the  conclusion  that  it  means  to  prefer  their  claims  to  the  claims 
of  the  creditors  of  the  estate.  In  other  words,  the  manifest  policy  of 
the  law  is  to  subject  all  property,  excepting  that  exempt  from  execu- 
tion, the  homestead  estate,  and  the  property  of  estates  in  value  less 
than  $1500,  to  just  claims  of  creditors.— EsUte  of  Tittel,  189  Cal.  149, 
153,  72  Pac.  909.  Homestead  and  exemption  laws  are  not  in' deroga- 
tion of  the  common  law,  but  are  to  be  liberally  construed  for  the 
purpose  of  giving  effect  to  the  beneficent  object  in  view. — Edson-Keith 
Co.  v.  Bedwell,  52  Colo.  310,  122  Pac.  393.  Whatever  liberality  should 
be  given  the  construction  of  the  homestead  exemption  laws  of  the  state 
of  Utah,  they  ought  not  to  be  so  construed  as  to  give  a  debtor  the 
power  by  his  own  acts  to  deprive  others  of  rights  previously  obtained 
In  his  property. — ^Volker  Scowcroft  Lumber  Co.  v.  Vance,  36  Utah  348, 
Ann.  Gas.  1912A,  124,  24  L.  R.  A.  (N.  S.)  321,  103  Pac.  970,  974.  Parties 
may  make,  previously  to  their  intermarrying,  agreements  that  will  be 
inforced  afterwards,  in  respect  to  their  property;  but  this  does  not 
include  agreements  as  to  homestead  exemptions;  such  an  inclusion 
would  be  contrary  to  public  policy. — Swingle  v.  Swingle,  36  N.  D.  611« 
620,  162  N.  W.  912. 
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(3)  Constructloh  of  cddes. — In  section  1474  oftbe  Code  of  Civil 
Procedure  of  California,  dealing  with  the  case  of  the  homestead 
selected  from  the  separate  property  of  Its  owner  during  his  lifetime,  the 
law  is  particular  to  declare  that  It  shall  not  be  subject  to  the  payment 
of  any  debt  or  liability  contracted  by  or  existing  against  the  husband 
or  wife,  or  either  of  them,  at  the  time  of  the  death  of  such  husband  or 
wife,  except  as  provided  In  the  Civil  Code  of  that  state.  Section  1265 
of  the  Civil  Code  of  said  state,  with  like  particularity,  provides  that, 
"upon  the  death  of  the  person  whose  property  was  selected  as  a 
homestead,  it  shall  go  to  his  heirs  or  devisees,  subject  to  the  power 
of  the  superior  court  to  assign  the  same  for  a  limited  period  to  the 
family  of  the  decedent;  but  in  no  case  shall  It  be  held  liable  for  the 
debts  of  the  owner,  except  as  provided  In  this  title."  In  section  1468 
of  the  Code  of  Civil  Procedure  of  that  state,  there  is  no  such  provision, 
and  the  simple  language  is,  that  title  vests  in  the  heirs.  This  distinct 
difference  is  well  founded  in  reason.  The  law  has  regard  for  the 
family  as  the  basic  unit  of  society,  and  for  that  reason  protects  the 
family  home.  In  the  case  of  the  death  of  either  spouse,  in  contempla- 
tion of  the  situation  of  minor  and  dependent  children,  it  makes  provi- 
sion securing  the  surviving  spouse  and  such  chilren  in  the  homestead. 
And  where  the  estate  is  of  small  value,  the  law  entirely  cuts  ofF  the 
rights  of  the  creditors,  deeming  it  of  paramount  importance  that  the 
property  of  the  deceased  should  be  devoted  to  the  maintenance  and 
support  of  the  family.  Moreover,  in  the  case  of  a  homestead  declared 
during  the  lifetime  of  the  owner,  all  who  may  give  credit  to  the  family 
do  so  with  knowledge  that  they  can  have  no  recourse  to  the  homestead 
for  their  debts.  But  where  a  homestead  was  set  apart  to  the  widow 
out  of  the  separate  estate  of  her  deceased  husband  during  widowhood, 
the  estate  of  his  heirs  is  alienable  at  their  pleasure,  and  alienable  by 
operation  of  law,  and  is  likewise  subject  to  the  just  demands  of 
creditors  of  the  estate. — Estate  of  Tittel,  139  Cal.  149,  153,  72  Pac. 
909.  Section  1468  of  the  Code  of  Civil  Procedure  of  California,  fixing 
the  title  of  the  property  selected  as  a  homestead  for  the  use  of  the 
surviving  husband  or  wife  and  the  minor  children,  does  not  effect  such 
a  direct  statutory  distribution  of  the  property  as  both  to  remove  it 
from  the  administrative  control  of  the  court  in  probate,  and  at  the  same 
time  from  the  reach  of  the  creditors  of  the  estate. — Estate  of  Tittel, 
139  Cal.  149,  150,  72  Pac.  909.  But  those  who  acquire  the  title  of  a 
successor  to  a  homestead  hold  the  property  under  the  same  exemption 
as  did  the  person  to  whose  interest  they  have  succeeded. — Estate  of 
Fath,  132  Cal.  609,  612,  64  Pac.  995.  It  is  sufficient  to  stay  a  judicial 
sale  of  a  homestead  under  a  judgment  if  the  notice  of  claim  of  home- 
stead be  given  to  the  sheriff  any  time  before  the  sale. — ^Wilson  v. 
Peterson,  68  Or.  525,  136  Pac.  1187.  The  homestead  of  a  family, 
whether  title  to  the  same  shall  be  lodged  In  or  owned  by  the  husband 
or  wife  shall  be  reserved  to  every  family  in  the  state  of  Oklahoma, 
exempt  from  attachment  or  execution,  and  every  other  species   of 
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forced  sale  for  the  payment  of  debts. — ^Alton  Mercantile  Co.  r.  Splndel, 
42  Okla.  210,  140  Pac.  1168. 

(4)  "Family"  of  owner. — ^Although,  under  the  proYislonB  of  the  Kansas 
constitution,  "a  homestead  occupied  as  a  residence  by  the  family  of 
the  owner  shall  be  exempt  from  forced  sale  under  any  process  of  law," 
a  right  to  exemption  can  not  originate  without  the  existence  of  a 
family, — of  a  household  consisting  of  more  than  one  person, — yet  when 
the  homestead  character  has  once  attached,  it  may  persist  for  the 
benefit  of  a  single  individual,  who  is  the  sole  surviving  member  of  the 
family.— Weaver  v.  First  Nat.  Bank,  76  Kan.  540.  123  Am.  St.  Rep.  155, 
16  L.  R.  A.  (N.  S.)  110,  94  Pac.  273,  overruling  EUinger  v.  Thomas,  64 
Kan.  180,  67  Pac.  529.  Under  the  terms  of  the  constitution  of  Kansas, 
the  area  and  appurtenances  of  the  home  are  expressly  limited;  the 
beneficiary  of  the  right  is  expressly  limited;  the  manner  of  its  enjoy- 
ment is  expressly  limited;  the  method  of  transferring  the  estate  and  the 
land  it  covers  is  expressly  limited;  the  charges  which  may  be  made 
are  expressly  limited;  and  the  character  of  process  upon  which  it  may 
be  sold  is  expressly  limited;  but  the  time  during  which  occupation  by 
the  family  of  the  owner  shall  be  a  barrier  against  its  appropriation  for 
debts  is  not  limited.  There  is  no  time  appointed  beyond  which  it 
shall  not  endure;  and  so  long  as  family  occupation  as  residence  per- 
sists, no  creditor  may  intrude  upon  the  sanctity  of  the  homestead 
demesne.  Hence,  if  a  husband  and  wife  occupy  a  tract  of  land  belong- 
ing to  him  as  a  homestead,  she  is  the  "family"  of  the  owner,  within  the 
meaning  of  the  constitution;  and  his  death  does  not  deprive  her  of  the 
right  to  continue  to  be  so  designated,  in  order  to  maintain  the  home- 
stead, to  which  she  takes  title,  and  which  she  continues  to  occupy  free 
from  forced  sale  under  process  of  law  for  the  payment  of  his  debts; 
and,  though  the  statute  of  descents  and  distribution  may  enlarge  the 
right  of  an  exemption  of  real  estate  from  appropriation  to  the  payment 
of  debts,  yet  it  cannot  restrict  the  constitutional  guaranty. — Cross  v. 
Benson,  68  Kan.  495,  64  L.  R.  A.  560,  75  Pac.  558,  561.  In  Oklahoma  he 
who  claims  a  homestead  as  exempt  on  the  ground  that  he  is  "the  head 
of  a  family"  must  be  able  to  show  that  there  are  others  besides  him- 
self, who  together  form  the  family,  and  who  are  legally  dependent  upon 
him,  and  whom  he  is  legally  obliged  to  care  for. — ^Betts  v.  Mills,  8 
Okla.  351,  58  Pac.  957.  The  owner  of  eighty  acres  of  farming  land, 
occupied  by  himself  and  wife  as  their  homestead,  died;  Che  widow 
continued  to  occupy  it  as  a  homestead;  their  children  had  all  arrived 
at  the  age  of  majority  and  lived  in  homes  of  their  own.  It  was  held 
that  the  widow  was  *'the  family  of  the  owner,"  and,  as  such,  was  en- 
titled to  hold  the  homestead  exempt  from  the  payment  of  the  debts  of 
her  husband  so  long  as  she  continued  to  occupy  it. — Aultman,  M  &  Co. 
V.  Price,  68  Kan.  640,  75  Pac.  1019.  Where  a  man  died  intestate,  and 
his  widow  continued  to  reside  on  the  farm  as  a  homestead,  but,  in  pro- 
ceedings brought  in  the  probate  court  by  the  creditors  of  the  intestate's 
estate,  it  appeared  that  the  children  had  attained  their  majority  and 
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were  Hying  elsewhere;  that  the  widow  had  previously  conveyed  to  her 
daughter  an  undivided  one-half  interest  in  the  fttrm,  but  in  the  deed 
conveying  such  interest  had  preserved  to  herself  the  possession,  use, 
and  profits  of  the  land  during  her  lifetime;  and  that  she  had  not  only 
not  abandoned  the  homestead,  but,  on  the  contrary,  was  intending  to 
make  the  farm  her  home  as  long  as  she  lived,  her  support  being  derived 
from  the  rental  thereof, — it  was  held  that  an  order  from  the  probate 
court  directing  the  administrator  to  sell  an  undivided  one-half  interest 
in  the  farm  for  the  payment  of  debts  owing  by  deceased  was  erroneous. 
— Harclerode  v.  Green,  8  Kan.  App.  477,  64  Pac.  605.  If,  however,  a 
man  and  his  wife  have  a  homestead,  and  both  die,  leaving  no  minor 
children,  and  none  of  their  children  ever  resided  upon  the  land,  no  con- 
veyance of  which  was  made  while  it  was  occupied  as  a  homestead,  such 
land,  after  the  death  of  both  husband  and  wife,  is  subject  to  sale  for 
the  payment  of  the  debt  of  the  husband,  which  he  owed  at  the  time  of 
his  death,  and  it  is  the  duty  of  the  executor  or  administrator  of  his 
estate  to  sell  the  land  for  the  payment  of  his  debts,  where  the  husband 
left  no  real  or  personal  property,  other  than  the  land  so  occupied  as  a 
homestead.— Stratton  v.  McCandliss,  32  Kan.  612,  4  Pac.  1018,  1021. 
The  benefits  of  a  homestead  exemption  provided  by  the  constitution  of 
Oklahoma  are  not  reserved  to  the  head  of  the  family  alone,  but  to  the 
entire  family,  without  regard  to  whether  the  husband  or  the  wife  is 
the  owner  of  the  title. — Gooch  v.  Qooch,  38  Okla.  300,  47  L.  R.  A.  (N.  S.) 
480,  133  Pac.  242.  When  the  ownership  of  property,  impressed  with  a 
homestead  character,  vests  in  a  member  of  the  family,  in  virtue  of  the 
provisions  of  a  will,  the  homestead  exemption  survives  to  the  same 
extent  as  though  title  had  passed  to  the  same  person  by  inheritance. — 
Hicks  V.  Sage,  104  Kan.  723,  180  Pac.  780.  Property  occupied  as  the 
homestead  of  the  owner  and  his  family  remains  exempt  from  sale  for 
the  payment  of  his  debts  after  the  death  of  himself  intestate,  and  his 
wife,  so  long. as  an  unmarried  daughter  of  full  age,  who  had  lived  with 
him  as  a  part  of  his  family,  continues  her  residence  thereon  without 
interruption.  (Battey  v.  Barker,  62  Kan.  517,  64  Pac.  79,  overruled). — 
Estate  of  Koehler,  Koehler  ▼.  Gray,  102  Kan.  878,  880,  L.  R.  A.  1918D, 
1088,  172  Pac.  26. 

(6)  Limit  as  to  value. — In  California  no  limit  is  placed  by  the  code 
on  the  amount  of  property  that  may  be  claimed  as  a  homestead,  except 
to  confine  it  to  the  value  of  $5000,  and,  however  great  the  area,  no 
division  can  be  had  in  court  except  for  excess  of  that  amount  in  value. — 
Payne  v.  Comings,  146  Cal.  426,  429,  106  Am.  St.  Rep.  47,  80  Pac.  620. 
To  the  extent  that  an  indivisible  homestead  exceeds  five  thousand 
dollars  in  value,  it  may  be  subjected  to  the  payment  of  the  debts  of 
the  deceased,  but  not  until  after  all  other  available  assets  of  the  estate 
are  exhausted.— Calmer  v.  Calmer,  16  N.  D.  120,  106  N.  W.  684.  That 
the  homestead  had  a  value  in  excess  of  $2000  and  that  the  court  erred 
in  failing  to  direct  that  the  statutory  steps  be  taken  to  subject  it  for 
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Bale  for  the  excess  value  can  not  be  raised  for  the  first  time  on  appeal. 
— Kenyon  v.  Erskine,  69  Wash.  110, 124  Pac.  393. 

23.  Alienation  of  homestead. 

(1)  In  general. — After  a  homestead  had  been  declared  by  a  husband 
and  wife,  they  thereby  acquired  a  common  interest  in  the  property, 
which  was,  during  the  life  of  both,  somewhat  akin  to  a  Joint  tenancy; 
and  after  such  declaration  the  homestead  could  not  be  conveyed  or 
encumbered  except  by  an  instrument  executed  and  acknowledged  by 
both  of  them.— €ordano  v.  Wright,  159  Cal.  610,  Ann.  Cas.  1912C.  1044, 
115  Pac.  227.  A  homestead  is  purely  statutory  and  therefore  gives  no 
greater  right  nor  estate  than  the  statute  creates,  and  if  the  statute 
contains  no  prohibition  against  a  conveyance  or  devise,  then  none 
exists.— Mansfield  v.  Hill,  56  Or.  400,  107  Pac.  473.  Considering  the 
constitutional  and  statutory  provisions  of  the  state  of  Wyoming  as  a 
whole,  it  was  clearly  the  intention  of  the  legislature  to  require  that 
an  instrument  of  alienation  of  a  homestead  or  any  Interest  therein 
should  contain  a  clause  releasing  or  waiving  the  right  of  homestead 
and  reference  should  be  made  thereto  in  the  certificate  of  acknowledg- 
ment, to  make  a  valid  conveyance  of  a  homestead  or  to  release  the 
homestead  interest  in  the  land  conveyed. — Jones  v,  Losekamp,  19  Wyo. 
83,  114  Pac.  675. 

(2)  Necessity  of  consent,  or  Joinder. — Where  property  has  once  been 
impressed  with  the  homestead  character,  no  act  or  omission  on  the 
part  of  the  husband,  without  the  consent  of  his  spouse,  can  result  in  an 
abandonment  of  the  homestead  by  the  family.  The  homestead  is  for 
the  benefit  of  the  entire  family,  and  such  Joint  interest  is  to  be  re- 
garded as  paramount  to  the  rights  of  any  individual  member  thereof. — 
Alton  Mer.  Co.  v.  Spindel,  42  Okla.  210, 140  Pac.  1168.  A  homestead  can 
be  alienated  or  incumbered  only  by  the  Joint  consent  of  the  husband 
and  wife,  and  when  the  title  is  in  the  wife,  the  written  consent  of  the 
husband  to  mortgage  on  certain  conditions  is  not  sufficient  when  such 
conditions  are  not  accepted. — National  Bank  of  Norton  v.  Duncan,  87 
Kan.  610,  125  Pac.  76.  Prior  to  the  Oklahoma  Act  of  March  15,  1905, 
the  title  for  homestead  was  in  the  husband  as  the  head  of  the  family. 
If  title  to  property  occupied  by  the  family  was  in  the  wife,  she  could 
convey  it  without  the  Joinder  of  the  husband  in  the  deed,  tor  the  reason 
that  the  same  did  not  become  impressed  with  the  character  of  a 
homestead. — Herbert  v.  Wagg,  27  Okla.  674, 117  Pac.  210.  A  homestead, 
the  title  to  which  is  in  the  husband,  can  not  be  sold  or  otherwise  alien- 
ated by  the  husband  without  the  wife  Joining  in  the  conveyance,  unless 
the  wife  has  voluntarily  abandoned  the  husband  or,  for  any  cause,  has 
taken  up  her  residence  out  of  the  state  for  a  period  of  one  year  or 
more.  A  deed  to  a  homestead  executed  by  a  husband  without  such 
abandonment  or  removal  of  residence  on  the  part  of  the  wife  is  void. — 
McWhorter  v.  Brady,  41  Okla.  383,  140  Pac.  782,  783.  Homesteads  be- 
ing unknown  at  common  law,  exist  only  by  statutory  or  constitutional 
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provisions.  (a)  In  the  absence  of  some  statutory  proTision  limiting 
the  right  of  the  husband  to  Incumber  the  homestead,  he  may  sell  or 
incumber*  the  same  without  the  Joinder  or  consent  of  his  spouse,  and 
such  alienation  or  inc^mbrance  made  without  her  consent  Is  valid 
and  binding.— Maloy  v.  Wm.  Cameron  Co.,. 29  Okla.  763,  119  Pac.  587. 
Where  a  gas  company  has  run  its  pipe  line  across  homestead  property 
and  It  appears  that  the  husband  and  wife  have  each  separately  givdn 
consent  thereto,  it  Is  immaterial  that  the  consent  was  not  given  Jointly. 
—Wichita  Natural  Gas  Co.  v.  Ralston  (Ralston  v.  Wichita  Natural  Gas 
Co.),  81  Kan.  S6,  105  Pac.  430. 

(3)  By  agreement  or  contract. — ^TJnder  the  Oklahoma  statute  of  1901, 
which  provides  that  no  deed,  mortgage,  or  contract  relating  to  the 
homestead  shall  be  valid  unless  in  writing  and  subscribed  to  by  both  hus- 
band and  wife,  an  instrument  executed  by  the  husband  alone,  conveying 
a  right  of  way  for  a  period  of  ten  years  over  the  part  of  the  homestead, 
is  not  valid  as  against  the  wife.  Such  a  contract  being  invalid  in  1906 
at  the  time  of  its  execution,  was  not  validated  by  the  subsequent 
adoption  of  section  1  of  article  12  of  the  constitution,  limiting  the  value 
of  the  homestead  to  $5000.— Kelly  y.  Mosby,  34  Okla.  218,  124  Pac.  984. 
Where  land  is  occupied  by  a  son  and  his  wife  and  the  son  has  sup- 
ported his  father  for  a  number  of  years  under  an  agreement  that  he  is 
to  become  at  once  the  owner  of  the  land  and  that  the  legal  title  is  to 
be  vested  In  him  at  his  father's  death  by  will  or  otherwise,  and  the  son 
in  reliance  on  such  agreement  has  improved  the  property  and  performed 
services  and  has  also  obtained  an  injunction  against  the  execution  by 
his  father  of  a  deed  to  some  one  else,  the  title  to  the  land  can  not  be 
affected  by  an  instrument  signed  by  the  son  alone,  and  to  which  his 
wife  has  not  consented. — ^Holland  v.  Holland,  89  Kan.  730,  132  Pac.  989. 
The  owner  of  land  occupied  by  himself  and  wife  as  their  homestead 
made,  without  his  wife's  knowledge  or  consent,  a  verbal  agreement 
with  an  adjoining  landowner  by  which  a  fence  standing  on  the  home- 
stead should  be  the  boundary  line  and  for  some  years  thereafter  the 
agreement  was  acquiesced  in  by  both  parties  and  defendant  occupied 
up  to  the  fence.  Thereafter  the  owner  of  the  homestead,  his  wife 
Joining,  sold  and  conveyed  the  entire  tract  of  land  to  the  plaintiff,  who 
sued  the  defendant  in  ejectment  to  recover  the  strip  of  land  between 
the  true  boundary  and  the  fence.  Held  that  the  land  being  a  part  of 
the  homestead,  the  agreement  or  contract  with  the  husband,  made  with- 
out the  Joint  consent  of  the  wife,  was  ineffectual,  and  that  upon  the 
facts  stated  in  the  opinion  the  plaintiff  was  entitled  to  Judgment — 
Kastner  v.  Baker,  92  Kan.  26,  139  Pac.  1189. 

(4)  By  parol  gift. — ^A  parol  gift  of  real  property  by  the  husband  and 
wife,  for  whose  benefit  a  homestead  has  been  declared  on  the  property 
and  is  in  existence  at  the  time  of  such  gift,  may  and  will  be  enforced 
by  a  court  of  equity  when  the  circumstances  of  such  a  gift  are  similar 
to  those  under  which  a  like  gift  of  real  property  not  impressed  with  a 
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homestead  will  be  enforced. — Klnsell  v.  Thomas,  18  Cal.  App.  683,  124 
Pac.  220.  Neither  of  the  spouses  can,  in  law,  grant  any  right  in  the 
homestead  property  without  the  consent  of  the  other;  and  neither  6f 
them  can  create  an  equity  therein  by  parol  gift,  without  the  consent 
of  the  other.  Tet,  where  it  appears  that  an  executed  parol  gift  of  a  lot 
thereon  was  made  by  the  Joint  act  of  both  husband  and  wife  to  their 
son,  for  a  consideration  previously  received  from  him,  and  also  his 
fencing  and  improving  the  same  for  a  home,  which  he  did,  at  great 
expense  to  himself,  equity  will  protect  such  executed  parol  gift;  and 
findings  and  a  judgment  enforcing  them  will  not  be  disturbed,  not- 
withstanding a  conflict  of  evidence,  where  there  Is  sufficient  evidence  to 
support  the  flndings.—KinBell  v.  Thomas,  18  Gal.  App.  683,  124  Pac.  220. 

(5)  By  giving  option  to  purchase. — Declaration  of  homestead  made 
by  wife  with  knowledge  that  her  husband  had  previously  given  option 
to  purchase  to  plaintiff  was  subject  to  his  right  to  demand  a  convey- 
ance of  the  land. — Smith  y.  Bangham,  166  CaL  369,  28  L.  R.  A.  (N.  S.) 
522,  104  Pac.  689. 

(6)  By  banicruptcy  proceedings. — ^Husband  held  not  estopped  by  bank- 
ruptcy proceedings,  judgments,  or  decrees  in  wife's  bankruptcy  pro- 
ceedings, from  asserting  such  right. — Blood  v.  Munn,  155  Cal.  228,  100 
Pac.  694. 

(7)  By  deed. — ^Where  a  deed  to  property  occupied  as  a  homestead  is 
made  by  the  spouse  in  whom  the  legal  title  is  vested,  the  other  not  con- 
senting, a  conveyance  made  by  the  grantee  while  such  occupancy  con- 
tinues will  be  a  nullity,  even  if  made  for  value  to  one  having  no  actual 
notice  of  the  homestead  character  of  the  property. — Cropper  v.  Good- 
rich, 89  Kan.  589,  132  Pac.  163.  The  separate  deed  of  a  married  man, 
the  head  of  a  family,  to  the  homestead  is  void. — Goldsborough  v. 
Hewitt,  23  Okla.  66, 138  Am.  St.  Rep.  795,  99  Pac.  907.  Deed  of  husband 
alone,  made  after  declaration  of  such  homestead,  held  void. — Swan  v. 
Walden,  156  Cal.  195,  134  Am.  St.  Rep.  118,  20  Ann.  Cas.  194,  103  Pac. 
931.  A  deed  of  property  covered  by  a  homestead  for  a  public  highway, 
in  which  the  husband  is  the  sole  grantor,  does  not  purport  to  transfer  or 
encumber  any  interest  of  the  wife,  and  although  signed  by  her,  is  not 
good  as  a  dedication  by  her  for  the  reason  that  the  instrument  does 
not  indicate  such  interest  on  her  part — Cordano  v.  Wright,  159  Cal. 
610,  Ann.  Cas.  1912C,  1044,  115  Pac.  227.  Where  husband  and  wife 
sign  a  deed  to  the  homestead  of  the  family  under  agreement  that  the 
same  shall  not  be  delivered  to  the  grantee  named  therein,  and  the 
husband,  without  the  consent  of  the  wife,  delivers  the  deed  to  the 
grantee,  who  has  notice  of  the  agreement,  the  deed  may  be  avoided 
by  the  wife  after  the  death  of  her  husband. — Couch  v.  Eddy,  35  Okla. 
355,  129  Pac.  709.  Where  it  is  found  that  the  wife  declared  a  valid 
homestead  upon  certain  lots  occupied  by  the  husband  and  wife,  includ- 
ing certain  shares  of  water  used  in  connection  therewith  and  appur- 
tenant thereto,  it  follows  that  the  deed  of  the  husband  for  one-half  of 
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Buch  homestead  property  and  one-half  of  such  water  rights  to  a  third 
person  is  not  only  inoperative  and  ineffectual  as  a  conveyance  of  any 
part  of  the  lots  described  in  the  declaration  of  homestead,  but  is  like- 
wise inoperative  and  ineffectual  as  a  conveyance  of  any  part  of  the 
shares  of  water  represented  thereby  and  appurtenant  thereto. — Swan 
V.  Walden,  19  Cal.  App.  127,  124  Pac.  857.  Prior  to  the  Oklahoma  Act 
of  March  15,  1905,  the  plaintiff's  grantor,  a  married  woman,  was  vested 
with  title  to  certain  lots  not  impressed  with  the  homestead  character. 
Said  act  impressed  them  as  such,  the  same  being  built  upon  and 
occupied  as  the  home  of  herself  and  family.  Thereafter  the  plaintiff  in 
error  obtained  Judgment  in  a  court  of  record  against  the  plaintiff's 
grantor,  which  became  a  lien  on  her  real  property  not  exempt.  Sub- 
sequently the  plaintiff's  grantor,  her  husband  not  joining,  made  to 
plaintiff  a  warranty  deed  to  said  lots,  and  placed  her  in  possession. 
Plaintiff  in  error,  to  satisfy  said  judgment,  thereupon  levied  an  execu- 
tion on  said  lots,  to  which  the  husband  of  plaintifTs  grantor  after  said 
levy  made  to  plaintiff  his  separate  warranty  deed.  In  an  action  of 
plaintiff  to  clear  her  title,  held  that  said  deed  made  by  plaintiff's 
grantor  was  not  void  and  vested  in  plaintiff  the  title  to  said  lots,  sub- 
ject to  be  avoided  only  by  the  non- joining  spouse;  that  a  failure  to 
avoid  said  deed  by  him,  after  due  notice  as  provided  by  statute,  con- 
cluded his  right  so  to  do,  and  that  a  demurrer  to  plaintiff's  petition 
setting  forth  said  facts  in  an  action  to  enjoin  a  sale  under  said  execu- 
tion whereby  a  lien  by  virtue  of  said  judgment  was  sought  to  be  en- 
forced, and  to  clear  her  title,  was  properly  overruled. — ^Love  v.  Cavett, 
26  Okla.  179,  109  Pac.  553.  Where  land  was  purchased  by  a  married 
woman  for  a  home  and  after  she  and  her  husband  had  erected  a  house 
thereon  it  was  their  intention  to  occupy  it  as  a  permanent  residence. 
More  than  a  year  before  her  death  the  wife  alone  made  a  warranty 
deed  of  the  property.  Neither  husband  nor  wife  was  living  on  the  premises 
at  the  time  this  deed  was  delivered.  The  right  to  a  homestead  does  not 
consist  in  purchasing  property  for  a  homestead,  but  in  actually  occupy- 
ing it  as  such. — Allen  v.  Shires,  47  Colo.  433,  107  Pac.  1070.  A  deed 
executed  and  acknowledged  by  husband  and  wife  as  provided  by  a 
comparatively  early  statute  of  California,  was  sufficient  to  pass  an 
easement  in  a  private  way  which  was  part  of  the  homestead,  where 
such  deed  described  land  conveyed  as  bounded  by  such  private  way.^> 
Petitpierre  v.  Maguire,  155  Cal.  242,  100  Pac.  690.  Where  the  statute 
provides  that  one-half  of  the  real  estate  of  which  the  deceased  dies 
seised  shall  "belong"  to  his  widow,  and  the  remainder  to  his  child  or  chil- 
dren, and  that  the  person  succeeding  to  the  title  of  "successors  to  home- 
steads" have  all  the  rights  of  the  persons  whose  interest  they  acquire, 
a  wife,  having  minor  children  by  a  former,  deceased  husband,  may 
convey  to  her  second  husband  less  than  one-half  of  the  premises  set 
apart  to  her  and  her  children  as  a  homestead  from  the  estate  of  her 
deceased  husband. — McHarry  v.  Stewart,  4  Cal.  Unrep.  408,  35  Pac. 
141,  142,  143. 
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REFERENCES. 

Power  of  husband  to  create  easements  in  homestead  without  wife's 
consent.— See  note  27  L.  R.  A.  (N.  S.)  963. 

Validity  of  conveyance  or  incumbrance  of  homestead  by  wife  after 
abandonment  by  husband. — See  note  36  L.  R.  A.  (N.  S.)  1024. 

(8)  By  mortgage. — ^Where  the  homestead  was  selected  from  the  sepa- 
rate property  of  the  husband,  who  Joined  in  Its  selection  as  a  homestead, 
title  thereto  vested  in  him  at  the  death  of  his  first  wife,  and,  although 
he  marries  a  second  time,  he  alone  may  mortgage  the  homestead  with- 
out his  second  wife's  signature.^Dickey  v.  Gibson,  113  Cal.  26,  31,  32, 
54  Am.  8t.  Rep.  321,  46  Pac.  15.  The  requirement  that  the  defeasance 
be  acknowledged  by  husband  and  wife  in  the  case  of  an  incumbrance 
upon  an  existing  homestead  has  no  application  to  a  mortgage  created 
before  the  existence  of  the  homestead. — First  Nat.  Bank  v.  Merrill, 
167  Cal.  392,  139  Pac.  1066.  A  mortgage  executed  in  the  form  of  an 
absolute  deed  upon  land  upon  which  a  homestead  is  thereafter  de- 
clared is  not  void  because  the  contemporaneous  agreement  declaring 
the  deed  to  be  a  mortgage  to  secure  present  indebtedness  and  future 
advances  is  neither  signed  nor  acknowledged  by  the  husband  and 
wife.— First  Nat.  Bank  v.  Merrill,  167  Cal.  392,  139  Pac.  1066.  Where 
a  mortgagee  released  a  non-homestead  tract,  where  the  mortgage  in- 
cluded both  a  homestead  and  a  non-homestead  tract,  and  the  non- 
homestead  tract  was  sold  in  bankruptcy,  and  the  mortgagee  received 
the  proceeds  of  the  sale,  the  mortgagors  were  entitled  to  credit  for  the 
entire  value  of  the  non-homestead  tract,  but  not  for  both  value  and 
amount  received  from  sale. — Blood  v.  Munn,  155  Cal.  228,  100  Pac.  694. 
A  homestead  claimant  may  have  his  homestead  protected  and  pre- 
served so  far  as  possible  when  it  is  covered  by  a  mortgage  which  also 
includes  other  property  by  requiring  other  property  to  be  sold  and 
applied  upon  the  debt  before  a  sale  of  the  homestead.  Where  prop- 
erty has  been  mortgaged  as  one  tract  and  is  later  segregated  into 
homestead  and  non-homestead  property,  homestead  claimants  in  re- 
spect to  the  enforcement  of  a  lien,  stand  in  the  same  situation  as  a 
surety  for  the  payment  of  a  debt,  and  are  entitled  to  demand  that  non- 
homestead  tract  be  first  sold  and  applied  on  the  debt.  If  a  creditor 
without  his  debtor's  consent,  releases  property  so  first  chargeable,  the 
claimant  Is  entitled  to  credit  of  value  of  same. — ^Blood  v.  Munn,  155 
Cal.  228,  100  Pac.  694.  By  the  weight  of  authority,  a  debtor  who  has 
mortgaged  an  existing  homestead  will  be  heard,  upon  a  marshaling  of 
securities,  to  insist  that  recourse  shall  last  be  had  to  the  homestead 
property,  even  though  by  so  doing  the  security  of  certain  creditors 
upon  other  lands  is  impaired  or  destroyed. — Nolan  v.  Nolan,  155  Cal. 
476,  132  Am.  8t.  Rep.  99, 17  Ann.  Caa.  1056,  101  Pac.  620.  The  fact  that 
the  mortgage  was  not  recorded  until  after  the  filing  of  the  homestead 
does  not  make  it  unenforceable  because  of  the  homestead  rights. — First 
Nat.  Bank  v.  Merrill,  167  Cal.  392,  139  Pac.  1066.    Under  the  laws 
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existing  in  Oklahoma  Territory  on  June  13,  1901,  the  title  to  the  home- 
stead being  in  the  husband,  he  having  mortgaged  the  same  without 
being  joined  by  his  wife,  his  rights  in  such  homestead  were  concluded 
thereby.  But,  foreclosure  proceedings  having  been  instituted,  to  which 
the  wife  was  made  a  party,  by  answering  and  setting  up  her  right 
therein,  It  was  held  that  such  mortgage  could  thereby  be  avoided  as  to 
such  rights,  and  foreclosure  decreed  only  against  the  rights  of  the 
husband  and  subject  to  all  homestead  rights  of  the  wife  as  long  as 
they  should  exist. — Malory  v.  Wm.  Cameron  Co.,  29  Okla.  763,  119 
Pac.  587.  A  homestead  declaration  filed  after  the  execution  and  filing 
of  a  mortgage  on  the  property  of  a  husband  as  an  unmarried  man, 
though  after  his  marriage,  is  ineffectual  as  against  the  mortgage. — 
Hookway  v.  Thompson,  56  Wash.  57,  105  Pac.  153. 

(9)  By  lease. — Where  in  Wyoming  a  lease,  invalid  on  account  of 
non-compliance  with  the  statutory  requirements,  was  granted  of  the 
whole  of  the  premises  occupied  as  a  homestead  which  were  of  greater 
value  than  the  statutory  limit,  the  lease  will  be  good  for  the  portion  of 
the  property  exceeding  that  limit  in  value. — Jones  v.  Losekamp,  19 
Wyo.  83,  114  Pac.  677.  Under  section  of  the  Creek  Supplemental 
Agreement  approved  June  30,  1902,  providing  that  the  homestead  of 
citizen  allottees  shall  be  and  remain  non-taxable,  Inalienable,  and  free 
from  any  incumbrance  whatever  for  twenty-one  years  from  date  of 
deed  therefor,  is  subject  to  the  permissive  provisions  of  section  17 
following,  expressly  authorizing  Creek  citizens  to  rent  their  allotments 
for  a  period  not  to  exceed  five  years  for  agricultural  purposes. — Groom 
v.  Wright,  30  Okla.  652,  121  Pac.  215.  Under  the  provisions  of  section 
17  of  the  Creek  Supplemental  Agreement,  approved  June  30,  1902,  a 
Creek  citizen  may  rent  his  homestead  allotment  for  a  period  of  five 
years  for  agriculture,  but  without  any  stipulation  or  obligation  to 
renew  the  same. — Groom  v.  Wright,  30  Okla.  652,  121  Pac.  215. 

(10)  By  will. — And  if  the  title  to  a  homestead  occupied  by  husband 
and  wife  is  in  the  husband,  he  may  devise  the  entire  property  to  her 
by  will.— Martindale  v.  Smith,  31  Kan.  270,  1  Pac.  569,  572.  In  UUh. 
a  husband  may,  by  will,  dlBpose  of  the  homestead  property  in  excess 
of  the  homestead  limit  If  the  estate  is  insolvent,  or  below  the  home- 
stead limit  in  value,  the  homestead  right  of  the  widow  attaches;  but 
if  the  estate  is  solvent  and  out  of  debt,  the  value  of  such  part  of  the 
homestead  as  may  be  set  apart  to  the  widow  should  be  deducted  from 
her  distributive  share,  unless  it  clearly  appears  from  the  will  that  the 
decedent  designed  the  testamentary  provision  for  the  widow  to  be  in 
addition  to  such  share. — ^In  re  Little,  22  Utah  204,  61  Pac.  899,  901. 

(11)  By  Judicial  proceedings. — The  statute  of  Kansas  precluding  the 
maintenance  of  an  action  for  the  specific  performance  of  a  contract  to 
sell  or  exchange  a  homestead  unless  the  contract  for  sale  is  signed  by 
both  husband  and  wife  or  by  an  agent  authorized  in  writing  by  both 
to  make  such  sale  or  exchange,  is  not  complied  with  by  depositing  a 
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deed  signed  by  husband  and  wife  with  a  custodian,  to  await  completion 
of  a  pending  sale,  but  who  is  not  authorissed  to  deliver  it. — ^Martin  v. 
Hu8h»  91  Kan.  833,  139  Pac.  401.  The  fact  that  the  wife  was  adminis- 
tratrix of  her  husband's  estate,  and  the  homestead  property  was  ap* 
praised  as  a  part  thereof,  and  distributed  by  the  decree  of  distribution 
in  undivided  shares  to  her  and  to  the  children  of  the  intestate,  is  not, 
as  against  a  mere  personal  Judgment  creditor  of  the  wife,  a  conclusive 
adjudication  of  the  non-homestead  character  of  the  property,  and  does 
not  estop  her  from  asserting  her  homestead  right  to  the  whole  of  the 
property.— Hart  v.  Taber,  161  Cal.  21,  118  Pac.  252.  A  widow  occupy- 
ing a  homestead,  the  title  to  which  descended  to  her  and  her  children, 
can  not  complain  of  the  forced  sale  of  an  adult  son's  share,  and  after 
the  minor  children  have  all  arrived  at  the  age  of  majority  the  pur- 
chaser of  such  share  is  entitled  to  partition. — First  Nat.  Bank  y.  Carter, 
81  Kan.  694,  107  Pac.  234. 

24.  Presentation  of  claims. 

(1)  In  general.  Purpose  of  law. — The  evident  purpose  of  the  legisla* 
ture  in  providing  that  if  there  be  subsisting  liens  or  encumbrances  on 
the  homestead,  the  claim  secured  thereby  must  be  presented  and 
allowed,  the  same  as  other  claims  against  the  estate,  was  undoubtedly 
to  preserve  the  homestead  estate,  if  possible. — Camp  v.  Orider,  62  Cal. 
20,  26.  The  general  proposition  that  a  mortgage  upon  the  homestead 
can  not  be  enforced  unless  a  claim  therefor  had  been  duly  presented  to 
the  administrator  is  settled;  but  this  rule  applies  exclusively  to  the 
property  described  in  the  mortgage  which  is  impressed  with  the  char- 
acter of  the  homestead.  The  rule,  in  California,  which  requires  a 
mortgage  upon  the  homestead  to  be  presented  to  the  administrator 
as  a  claim  is  based  upon  the  provisions  of  section  1476  of  the  Code 
of  Civil  Procedure  of  that  state,  and  is  limited  to  cases  in  which  the 
homestead  does  not  exceed  $5000  in  value,  or  in  which  the  mortgagee 
seeks  to  proceed  in  foreclosure  of  his  mortgage  against  the  property 
that  is  eventually  set  off  as  a  homestead,  where  the  premises  described 
in  the  homestead  declaration  exceed  $5000.  It  does  not  apply  at  all 
to  a  probate  homestead. — Bank  of  Woodland  v.  Stephens,  144  Cal.  659, 
663,  664,  79  Pac.  379. 

REFERENCES. 
Concerning  suits  on  mortgage  claims  against  homesteads. — See  note 
i  481,  post 

(2)  Necessity  of  presentment. — ^Before  a  suit  can  be  commenced  to 
foreclose  a  mortgage  upon  a  homestead  which  was  selected  and  re- 
corded prior  to  the  death  of  the  decedent,  it  is  necessary  to  present 
a  claim  upon  the  demand  against  the  husband's  estate  to  the  executor 
or  administrator  of  the  estate  for  allowance.  This  is  an  exception  to 
the  general  rule  as  to  mortgages  and  other  liens,  and  the  reason  for 
it  is  to  preserve  the  homestead,  if  possible.-- Wise  t.  Williams,  88  Cal. 
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30,  33,  26  Pac.  1064;  McGahey  V.  Forrest,  109  CaJ.  63,  67,  41  Pac. 
817.  A  mortgage  of  a  homestead  on  community  property  must  be 
presented  before  an  action  can  be  maintained  thereon  for  its  fore* 
closure. — Perkins  v.  Onyett,  86  Cal.  348,  350,  24  Pac.  1024;  Bollinger 
Y.  Manning,  79  Cal.  7,  11,  21  Pac.  375;  Sanders  y.  Russell,  86  Cal.  119, 
21  Am.  St.  Rep.  26,  24  Pac.  852;  Wise  y.  Williams,  88  Cal.  30,  25  Pac. 
1064;  Mechanics'  B.  &  L.  Assoc,  y.  King,  83  Cal.  440,  23  Pac.  376; 
Hibemia  Say.  &  L.  Soc.  y.  Hinz,  4  Cal.  App.  626,  88  Pac.  730,  731. 
And  such  presentation  is  not  excused  by  the  fact  that  the  entire  estate 
is  homestead  property. — Bollinger  y.  Manning,  79  Cal.  7,  11,  21  Pac. 
375.  Where  a  homestead  has  been  declared  upon  the  property,  it  is 
necessary  to  present  a  claim  against  the  husband's  estate,  notwith- 
standing a  waiyer  in  the  complaint  in  an  action  of  foreclosure  of  all 
recourse  against  the  property  of  the  estate  other  than  that  mortgaged. 
—Wise  y.  Williams,  88  Cal.  30,  33,  25  Pac.  1064;  Perkins  y.  Onyett,  86 
Cal.  348,  24  Pac.  1024.  A  presentation  of  a  mortgage  note  without 
a  presentation  of  the  mortgage  is  insufficient. — Perkins  y.  Onyett,  86 
Cal.  348,  350,  24  Pac.  1024.  The  -mortgage  of  a  homestead  has  no 
effect  upon  its  character  as  a  homestead,  but  the  property  thereby 
becomes  subject  to  the  lien  of  the  mortgage,  and  during  the  mort- 
gagor's lifetime  is  subject  to  foreclosure  and  sale  in  an  action  by  the 
plaintiff  therefor.  But  upon  the  mortgagor's  death  the  proYisions  of 
section  1475  of  the  Code  of  Ciyll  Procedure  of  California  becomer  oper- 
atiYe,  and  require  the  plaintiff,  as  holder  of  the  mortgage,  to  present 
his  claim  secured  thereby  for  allowance,  as  other  claims  against  the 
estate,  and,  after  the  presentation,  the  plaintiff  has  the  right  to  haye 
the  claim  paid  out  of  the  general  funds  of  the  estate,  so  far  as  these 
funds  are  ayailable,  and  to  enforce  the  Hen  of  his  mortgage  against 
the  homestead  for  any  deficiency  remaining  after  such  payment.  His 
failure  to  make'  such  presentation  depriyes  him  of  the  right  to  enforce 
his  mortgage  for  any  part  of  the  claim. — Hibemia  Say.  &  L.*  Soc.  y. 
Hinz,  4  Cal.  App.  626,  88  Pac.  780,  731.  Where  the  homestead  was 
declared  upon  community  property,  and  a  Judgment  is  recoyered  against 
the  owner,  it  is  the  duty  of  the  Judgment  creditors,  upon  the  death  of 
the  Judgment  debtor,  to  present  the  Judgment  to  the  executor  or  ad- 
ministrator for  allowance,  in  like  manner  as  any  other  claim. — Sanders 
y.  Russell,  86  Cal.  119,  121,  21  Am.  8t.  Rep.  26,  24  Pac.  852.  If  a  mort- 
gagee neglects  to  present  his  claim  of  mortgage  upon  a  homestead 
glYen  to  secure  a  note  executed  by  the  husband  and  wife,  he  not  only 
depriyes  himself  of  the  right  to  foreclose  the  mortgage,  but  at  the 
same  time  depriyes  himself  of  the  right  to  an  action  upon  the  note. 
And  he  will  not  be  permitted,  without  the  consent  of  the  mortgagor, 
to  release  the  mortgage  for  the  purpose  of  bringing  an  action  upon 
the  note.— Hibemia  Say.  &  L.  Soc.  y.  Thornton,.  109  Cal.  427,  429,  50 
Am.  St.  Rep.  52,  42  Pac.  447.  If  the  mortgage  coyers  a  homestead 
upon  the  separate  property  of  the  wife,  the  mortgagee  may  foreclose, 
without  presenting  a  claim  against  the  husband's  estate,  if  he  waiyes 
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all  claims  agalnet  it— Bull  y.  Coe,  77  Cal.  54,  63,  11  Am.  8t  Rep.  235, 
18  Pac.  808.  If  the  homestead  did  not  exist  at  the  time  of  the  death 
of  the  deceased,  but  was  set  apart  subsequently  by  the  probate  court, 
it  is  not  necessary  to  present  the  mortgage  claim  if  the  mortgagee 
waives  all  recourse  against  th£  decedent's  estate,  other  than  the  prop- 
erty mortgaged. — McGahey  v.  Forrest,  109  Cal.  68,  68,  41  Pac.  817; 
Schadt  y.  Heppe,  45  Cal.  433.  The  rule  that  a  mortgage  can  be  fore- 
closed without  the  presentation  of  a  claim  against  the  estate  applies 
to  probate  homesteads. — McGahey  y.  Forrest,  109  Cal.  63,  41  Pac.  817; 
Browne  y.  Sweet,  127  Cal.  332,  59  Pac.  774;  to  a  case  where  a  home- 
stead existed  at  the  date  of  mortgage,  but  was  abandoned  before  death. 
— Bank  of  Suisun  v.  Stark,  106  Cal.  202,  39  Pac.  531;  and  to  mortgages 
on  land  given  at  the  time  of  its  purchase. — Ryan  y.  HoUiday,  110  Cal. 
335,  42  Pac.  891.  And  the  settlement  and  distribution  of  the  estate  is 
no  bar  to  the  right  to  foreclose  the  mortgage  against  the  distributees 
of  the  mortgaged  lands,  or  the  grantee  of  such  distributees. — Dreyfuss 
y.  Giles,  79  Cal.  409,  21  Pac.  840;  and  it  is  immaterial  that  the  action 
of  foreclosure  has  not  been  commenced  until  after  the  time  for  the 
presentation  of  claims  has  expired. — Anglo-Nevada  Aasur.  Corp.  y. 
Nedeau,  90  Cal.  393,  27  Pac.  302. 

(8)  Statute  of  limitations. — ^If  a  mortgage  on  a  homestead,  and  the 
note  secured  thereby,  have  been  presented  to  the  executor  or  admin- 
istrator of  the  estate,  and  have  been  properly  allowed*  an  action 
against  the  estate  to  foreclose  the  mortgage  is  not  affected  by  the 
statute  of  limitations,  pending  proceedings  for  the  settlement  of  the 
estate.*-Wise  v.  Williams,  72  Cal.  544,  548,  14  Pac.  204.  If  it  does 
not  appear  what,  if  any,  interest  the  wife  had  in  the  homestead  prop- 
erly at  the  time  the  mortgage  was  made,  and  no  claim  is  presented 
against  her  separate  estate,  the  allowance  of  a  claim  against  the 
estate  of  the  husband  stops  the  running  of  the  statute  of  limitations, 
60  far  as  the  wife's  rights,  as  successor  of  her  husband,  are  concerned. 
>-Wi8e  y.  Williams,  88  Cal.  80,  35,  25  Pac.  1064.  The  mortgagee  of 
a  homestead  must  present  his  claim  for  allowance,  or  he  can  have  no 
deficiency  judgment  against  the  estate,  but  must  look  only  to  the 
mortgaged  property;  and  if  he  would  charge  a  Joint  obligor  or  mort- 
gagor, he  must  bring  his  action  against  him  within  four  years  from 
the  maturity  of  the  principal  obligation. — ^Vandall  v.  Teague,  142  Cal. 
471,  476.  76  Pac.  35. 

25.  Foreclosure  without  presentment. — The  separate  property  of  a 
survivor  is  not  a  part  of  the  estate  of  the  decedent;  and  if  all  demands 
against  the  estate  are  waived,  it  is  not  necessary  or  proper  to  present 
a  mortgage  upon  such  separate  property  as  a  claim  against  the  estate. 
Whatever  may  be  th^  nature  of  the  interest  which  the  husband  ac- 
quires of  his  wife's  separate  property  by  virtue  of  a  homestead,  it 
vests  in  her  at  his  death.  It  is  not  a  part  of  his  estate.  Hence  if  a 
mortgage  coveni  a  homestead  upon  the  wife's  separate  property,  and 
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the  creditor  waives  all  claims  against  the  husband's  estate,  it  is  not 
necessary  for  him  to  present  a  claim  against  such  estate  before  bring- 
Ing  an  action  to  foreclose  his  mortgage. — Bull  v.  Coe,  77  CaL  54,  62, 
63,  11  Am.  St  Rep.  235,  18  Pac.  808;  overruling  former  opinion,  2  Cal. 
Unrep.  807,  15  Pac.  123.  It  is  not  necessary  to  present  a  mortgage 
claim  to  the  executor  or  administrator  for  allowance,  before  bringing 
suit  ther^on,  if  no  claim  is  made  against  the  assets  of  the  estate  for  a 
deficiency,  and  recourse  is  waived  as  to  any  property  of  the  estate  of 
the  mortgagor  other  than  that  described  in  the  mortgage.— Schadt  v. 
Heppe,  45  Cal.  433,  437.  The  provisions  of  section  1475  of  the  Code  of 
Civil  Procedure  of  California  do  not  apply  to  land  which  is  eventually 
determined  not  to  be  a  homestead;  and  a  mortgagee  of  such  lands  is 
not  required  to  present  his  claim  to  the  executor  or  administrator  as  a 
condition  precedent  to  his  right  to  foreclose  the  mortgage  on  the 
excess. — Bank  of  Woodland  v.  Stephens,  144  Cal.  659,  664,  79  Pac.  378. 
So  the  provisions  of  section  1475  have  no  application  where  a  note  and 
mortgage  were  executed  by  a  husband  alone  upon  community  property, 
where  the  wife  filed  a  declaration  of  the  homestead  upon  the  land 
described  in  the  mortgage,  but  died  before  the  commencement  of  the 
action  to  foreclose,  and  had  not  signed  the  note  to  the  plain tifT,  and 
there  was  no  claim  against  her  estate.  The  property  described  in  the 
mortgage,  being  community  property,  vested,  upon  the  wife's  death,  in 
the  huband,  as  the  survivor  both  of  the  community  and  of  the  home- 
stead. In  such  a  case  it  is  not  necessary  that  any  claim  should  be 
presented  against  the  wife's  estate  before  the  foreclosue  of  the  mort- 
gage.— ^Bay  City,  etc.,  Assoc,  v.  Broad,  136  Cal.  525,  527,  69  Pac.  225. 
Although  a  homestead  is  abandoned  before  the  mortgagor's  death,  the 
fact  that  a  homestead  exists  on  the  premises  at  the  time  the  mortgage 
thereon  is  executed  does  not  require  a  presentation  of  the  claim  against 
the  estate  of  the  deceased  mortgagor.  The  mortgagee  may  foreclose 
without  presentment  of  his  claim,  where  his  complaint  in  foreclosure 
expressly  waives  all  recourse  against  any  other  property  than  that 
described  in  the  mortgage. — ^Bank  of  Suisun  v.  Stark,  106  Cat.  202,  204, 
208,  39  Pac.  531.  Property  which  has  ceased  to  become  a  homestead 
is  subject  to  the  foreclosure  of  a  mortgage  thereon  without  the  presen- 
tation of  a  claim  to  the  executor  or  administrator. — ^Weinreich  v. 
Hensley,  121  Cal.  647,  656,  54  Pac.  254.  If  a  mortgage  is  executed 
by  a  husband  and  wife  on  land  a  part  of  which  is  subject  to  a  home- 
stead declared  by  him,  and  upon  the  death  of  the  husband  an  insufficient 
claim  on  the  mortgage  indebtedness  is  allowed  by  his  administrator 
and  approved  by  the  court,  and  thereafter  and  subsequent  to  the  death 
of  the  wife,  under  a  probate  sale  in  his  estate,  the  entire  land  is 
sold  subject  to  the  mortgage  to  the  mortgagee,  the  latter  becomes  a 
mortgagee  in  possession,  and  in  an  action  by  the  successors  in  interest 
of  the  wife  to  quiet  their  title  and  recover  possession  of  the  land 
embraced  in  the  homestead,  the  mortgagee  may  set  up  the  mortgage 
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indebtedness  and  have  a  foreclosure  of  the  mortgage  as  to  the  entire 
mortgaged  premises. — ^Raggio  y.  Palmtag,  166  Cal.  797.  108  Pac  312. 

26.  Liens,  enforcement  of,  and  payment, 

(1)  In  general. — The  court  has  Jurisdiction  over  the  homestead 
for  the  purposes  specified  in  the  statute,  and  If  the  court,  from  ig- 
norance of  the  fact  that  there  was  a  homestead,  or  by  Inadvertence 
or  a  mistake  of  law,  makes  an  order  not  authorized  by  the  statute. 
Its  proceedings,  however  erroneous  are  not  without  jurisdiction,  and 
are  valid  as  against  a  collateral  attack. — Ions  y.  Harbison,  112  Cal. 
260,  267,  44  Pac.  572.  It  is  proper  for  the  court  to  set  apart  a  home- 
stead out  of  or  embracing  the  common  property  which  Is  subject 
to  a  mortgage,  and  the  widow  is  then  in  a  position  to  effect  a 
sale  of  the  rest  of  the  property,  and  the  application  of  the  proceeds  to 
the  payment  of  the  mortgage,  under  section  1476  of  the  Code  of  Civil 
Procedure  of  California,  or  in  case  of  foreclosure,  to  ask  that  the 
mortgaged  property  not  set  apart  be  first  sold,  and  the  proceeds  ap- 
plied, leaving  the  homestead  liable  for  the  remainder  only. — ^Lord  v. 
Lord,  65  Cal.  84,  86,  3  Pac.  96.  But  that  section,  which  makes  pro- 
vision for  the  extinguishment  of  liens  and  encumbrances  on  home- 
steads, is  limited  exclusively  to  homesteads  declared  during  the  life- 
time of  the  spouses.  The  law  has  not  seen  fit  to  make  the  same 
provision  as  to  probate  homesteads. — ^Estate  of  Huelsman,  127  Cal.  275, 
277,  59  Pac.  776.  The  levy  of  an  execution  upon  homestead  property 
creates  no  lien,  but  simply  a  foundation  for  proceedings,  under  the 
statute,  for  the  ascertainment  of  the  value  of  the  property  covered 
by  the  declaration  of  homestead,  and  the  procurement  of  an  order 
for  the  partition  or  sale  thereof,  and  the  application  of  the  excess 
to  the  satisfaction  of  the  judgment — Sanders  v.  Russell,  86  Cal.  119, 
120,  21  Am.  St.  Rep.  26,  24  Pac.  852.  Valid  liens  existing  on  a  home- 
stead, created  before  the  death  of  the  head  of  a  family,  must  be 
enforced  in  a  court  of  equity.— Estate  of  Orr,  29  Cal.  101,  104. 

(2)  Judgment  as  lien. — A  Judgment  becomes  a  lien  upon  a  homestead, 
subject  to  the  right  of  the  owners  to  defeat  an  execution  sale  by  the 
filing  of  a  homestead  declaration.  When  the  declaration  is  filed  the 
property  becomes  a  homestead  and  as  such  it  is  exempt  from  execu- 
tion or  forced  sale. — Snelling  v.  Butler,  66  Wash.  165,  119  Pac.  4.  A 
judgment  not  within  the  scope  of  section  1241  of  the  Civil  Code  of 
California,  making  a  homestead  subject  to  execution  on  certain  Judg- 
ments, creates  no  lien  against  the  homestead. — Hohn  v.  Pauly,  11  Cat. 
App.  724,  106  Pac.  266.  When  a  statute  exempts  a  homestead  from 
sale  under  execution,  a  Judgment,  obtained  against  a  homestead  debtor 
after  the  acquisition  of  the  homestead  right,  will  not  create  such  a 
lien  upon  the  homestead  as  can  be  enforced  while  it  retains  its  home- 
stead character  in  the  hands  of  the  debtor. — Hansen  v.  Jones,  57  Or. 
416,  109  Pac.  869.  A  husband  and  wife  mutually  willed  their  property, 
including  a  homestead,  to  their  survivor  for  life,  with  pov;er  of  dls- 


HOMESTEADS.  909 

posal,  remainder  to  their  children.  The  property  was  occupied  by  the 
devisors  and  by  the  snryiying  wife  until  her  decease,  the  children 
having  homes  elsewhere  and  not  occupying  the  land  devised:  Held, 
that  the  children  took  the  land  freed  from  its  homestead  character, 
and  it  could  be  subjected  to  the  payment  of  a  Judgment  against  the 
husband,  kept  alive  by  revivor  against  his  estate. — Postlethwaite  v. 
Edson,  102  Kan.  104,  110,  L.  R.  A.  1918D,  983,  171  Pac.  769.  The  lien 
of  a  Judgment  is  superseded  and  rendered  non-enforceable  on  -lands 
claimed  as  a  homestead  by  the  filing  of  the  homestead  declaration. — 
Kenyon  v.  Erskine,  69  Wash.  110,  124  Pac.  393,  following  Snelling  v. 
Butler,  66  Wash.  165,  119  Pac.  3..  The  homestead  allotment  of  a  de- 
ceased Creek  freedwoman  is  protected  by  the  Oklahoma  constitution, 
and  is  not  subject  to  the  payment  of  any  debt  or  liability  contracted 
by  her  previous  to  her  death,  and  could  not  be  liable  for  any  charge, 
lien,  or  obligation,  except  such  as  the  constitution  and  the  laws  relating 
to  liens  upon  homesteads  provide. — ^In  re  Jameson's  Estate,  —  (Okla.) 
— ,  182  Pac.  618,  521.  After  a  Judgment  lien  has  attached  to  real  estate 
it  can  not  be  devested  by  its  occupancy  for  homestead  purposes. — 
Northwest  Thresher  Co.  v.  McCarroll,  80  Okla.  25,  Ann.  Cas.  1913B, 
1145,  118  Pac.  362. 

REFERENCES. 

Whether  homestead  exemption  attaches  to  the  surplus  upon  fore- 
closure of  a  lien  paramount  to  the  homestead  right. — See  note  18 
L.  R.  A.  (N.  S.)  491. 

27.  Purchase-money*  mortgage.  Priority. — ^In  the  absence  of  a  stat- 
utory provision  exempting  purchase-money  obligations  from  the  exemp- 
tion laws,  it  isa  principle  of  equity  that  a  purchase-money  mortgage 
given  at  the  same  time  as  the  deed,  or  as  a  part  of  the  same  trans- 
action, has  precedence  over  any  prior  general  liens,  and  that  for  the 
same  reason  which  gives  it  that  precedence  it  Is  superior  to  the  home- 
stead right  of  the  mortgagor.  And  that  is  so  although  the  wife  or 
husband  of  the  vendee  does  not  join  in  the  execution  of  the  mortgage, 
or  the  right  of  homestead  is  not  expressly  waived  or  released  by  a 
recital  to  that  effect  in  the  mortgage. — Powers  v.  Pense,  20  Wyo.  327, 
40  L.  R.  A.  (N.  S.)  785,  123  Pac.  925,  928. 

28.  Vendor's  lien.  Priority  of  equity  of. — Where  one  held  vendor's 
lien  on  N.  place  which  was  subordinated  to  claims  of  subsequent  mort- 
gage on  N.  place,  which  mortgage  also  covered  K.  place,  after-declared 
homestead  upon  K.  place  did  not  entitle  debtor  to  have  N.  place  first 
sold  to  satisfy  mortgage,  but  equity  of  vendor's  lien  being  prior  to 
equity  of  after-declared  homestead  on  K.  place,  vendor  was  entitled 
to  have  K.  place  first  sold  to  satisfy  mortgage. — ^Nolan  v.  Nolan,  155 
Cal.  476,  132  Am.  St.  Rep.  99,  17  Ann.  Cas.  1056,  101  Pac.  520. 

29.  Meclianlcs'  liens. — Under  the  laws  of  Oregon  a  homestead  is 
not  subject  to  a  mechanic's  lien. — Davis  v.  Low,  66  Or.  599,  135  Pac. 
314,  315.     A  mechanic's  lien  having  attached  before  a  declaration  of 
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homestead  was  made  and  filed,  the  lien  takes  precedence  of  the  home- 
stead.—Olson  V.  Goodsell,  66  Wash.  251,  106  Pac.  463. 

30.  Termination  of  right.  (1)  In  general. — ^If  the  surviyor,  in  whom  a 
homestead  la  vested,  afterwards  mortgages  it  and  dies,  there  is  no 
presumption  that  no  family  is  left  sunriving  and  that  the  homestead 
exemption  has  terminated.  The  burden  of  proof  of  those  facts  is  upon 
the  holder  of  a  mortgage  who  asserts  them. — Hibemia  Sav.  &  L.  Soc.  v. 
Hinz,  4  Gal.  App.  626,  88  Pac.  730,  731.  The  death  of  the  husband  does 
not  affect  the  homestead  character  of  property  selected  by  him,  in 
his  lifetime,  from  his  separate  estate  as  a  homestead,  but  such  home- 
stead character  continues  so  long  as  the  property  remains  a  homestead. 
It  ceases,  however,  upon  the  death  of  his  wife,  leaving  no  minor  child, 
for  then  there  is  no  family  for  whose  benefit  the  exemption  exists;  and 
if  she  dies  intestate,  the  property  passes  to  her  heirs,  under  the  laws 
of  succession.— Estate  of  Fath,  132  Cal.  609,  612,  64  Pac.  996.  If  the 
homestead  was  selected  from  the  separate  estate  of  a  spouse,  with- 
out the  owner's  consent,  the  property,  upon  the  death  of  the  owner, 
ceases  to  have  the  incidents  of  a  homestead,  and  vests  in  his  heirs, 
free  from  any  such  limitation,  unless  it  is  afterwards  selected  and 
set  apart  as  a  homestead  by  an  order  of  the  court. — Weinreich  v. 
Hensley,  121  Cal.  647,  656,  54  Pac.  264.  Where  the  husband  remarried, 
and  the  record  shows  no  second  homestead  in  favor  of  the  second 
wife,  the  former  homestead,  as  such,  could  not  inure  to  her  benefit. — 
Zanone  v.  Sprague,  16  Cal.  App.  333,  116  Pac.  989. 

(2)  By  divorce  proceedings. — ^Where  a  homestead  was  declared  by  a 
husband  upon  his  separate  property  for  the  benefit  of  himself  and  wife, 
and  he  subsequently  obtained  a  divorce  from  the  wife,  in  which  pro- 
ceeding no  order  was  made  assigning  the  homestead  to  the  wife  for  a 
"limited  period,*'  as  provided  in  subdivision  4  of  section  146  of  the 
Civil  Code  of  California,  her  rights  In  the  homestead  were  absolutely 
terminated  upon  the  entry  of  the  final  decree  of  divorce  in  favor  of 
the  husband.  If  the  wife's  rights  are  not  reserved  in  the  decree,  they 
are  destroyed  forever. — Zanone  v.  Sprague,  16  Cal.  App.  333,  116  Pac. 
989.  Where  the  wife  made  no  appearance  in  a  divorce  suit  brought 
against  her  by  her  husband,  and  allowed  judgment  to  be  entered  upon 
her  default,  it  may  be  assumed  that  the  evidence  must  have  disclosed 
that  she  was  not  entitled  to  consideration  as  one  to  whom  the  home- 
stead should  be  assigned  '*for  a  limited  period." — ^Zanone  v.  Sprague, 
16  Cal.  App.  333, 116  Pac.  989.  Where  a  decree  of  divorce  is  silent  as  to 
the  homestead,  it  is  to  be  presumed  that  at  the  time  of  granting  the 
divorce  it  made  no  order  with  reference  to  the  homestead,  neither 
assigning  it  to  the  "former  owner"  of  the  property,  nor  to  the  wife 
"for  a  limited  period." — Zanone  v.  Sprague,  16  Cal.  App.  333,  116  Pac. 
989.  When  a  wife,  after  the  divorce,  seeks  to  assert  any  claim  to 
any  part  of  the  husband's  propert^^,  homestead,  or  otherwise,  she  must 
establish  that  right  by  the  decree,  or  by  a  valid  contract  between  her- 
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self  and  husband. — Zanone  y.  Sprague,  16  Cal.*App.  838,  116  Pac.  989. 
In  an  action  by  the  administrator  of  the  divorced  wife  of  deceased 
to  quiet  her  title  to  the  homestead  as  surviving  spouse,  the  court 
properly  excluded  the  declaration  of  homestead  in  her  favor,  and 
granted  a  nonsuit  as  to  defendants. — Zanone  v.  Sprague,  16  Cal.  App. 
333,  116  Pac.  989.  The  homestead  having  been  selected  from  the 
husband's  separate  property,  when  the  wife's  interest  therein  termi- 
nated by  a  decree  of  divorce,  no  order  of  court  was  necessary  to 
revest  the  whole  interest  in  the  divorced  husband  when  the  wife's 
interest  therein  had  ceased,  but  the  whole  homestead  ceased  as  to 
that  family,  and  the  property  remained  in  the  former  owner,  freed 
and  unincumbered  by  any  claim  of  the  former  wife. — ^Zanone  v.  Sprague, 
16  Cal.  App.  333,  116  Pac.  989. 

31.  Partition  of  homestead. — ^The  estate  in  land  set  apart  for  a  lim- 
ited period  out  of  the  separate  estate  of  a  decedent  as  a  homestead 
vests  in  those  declared  by  the  statute  to  l^e  entitled  to  it,  but  subject 
to  the  assignment  of  such  homestead  by  the  court,  and,  at  the  expira- 
tion of  the  time  limited  for  its  existence,  is  subject  to  partition  as 
though  no  homestead  had  been  created. — McHarry  v.  Stewart,  4  Cal. 
Unrep.  408,  35  Pac.  141,  142.  So  long  as  the  homestead  is  occupied  by 
the  family  of  the  deceased,  and  until  the  widow  again  marries,  or  the 
children  arrive  at  the  age  of  majority,  no  partition  of  the  homestead 
can  be  made.— Hafer  v.  Hafer,  33  Kan.  449,  6  Pac.  537,  547.  But 
where  a  widow,  the  head  of  a  family,  occupies  certain  real  estate  as 
a  homestead,  and  dies  intestate,  leaving  heirs,  some  of  whom  are  minor 
children,  who  continue  to  reside  upon  and  to  occupy  said  homestead 
as  a  residence,  such  residence  is  not  exempt  from  partition,  for  the 
reason  that  all  of  the  children  of  said  widow  have  not  arrived  at  the 
age  of  majority. — Martell  v.  Trumbly,  9  Kan.  App.  364,  58  Pac.  120. 

II.  PROBATE  HOMESTEADS. 

1.  In  general. — Where  no  homestead  has  been  selected  and  recorded 
during  the  lifetime  of  the  decedent,  it  is  the  duty  of  the  court  to 
designate  and  set  apart  a  homestead  out  of  the  community  property, 
if  any  there  be,  and  if  not,  then  out  of  the  separate  property  of  the 
decedent— Estate  of  Davis,  69  Cal.  458,  10  Pac.  671;  Estate  of  Lahiff, 
86  Cal.  151,  153,  24  Pac.  850;  and  it  may  be  done  from  any  property 
suitable  for  the  purposes. — ^Estate  of  Sharp,  78  Cal.  483,  21  Pac.  182. 
If  there  are  no  minor  children,  then  the  homestead  is  for  the  sur- 
viving wife  or  husband  alone. — ^Estate  of  Lahiff,  86  Cal.  151,  153,  24  Pac. 
850;  but  if  taken  from  the  separate  property  of  the  decedent,  it  can 
be  for  only  a  limited  period. — ^Estate  of  Lahiff,  86  Cal.  151,  153,  24  Pac. 
850.  The  statute  authorizing  the  court  to  set  aside  all  property  ex- 
empt from  execution,  including  the  homestead,  authorizes  the  setting 
aside  of  the  homestead  in  connection  with  and  in  addition  to  the  per- 
sonal property  exempt  from  execution. — Estate  of  Busse,  35  Cal.  310, 
314,  315;  and  the  insolvency  of  an  estate  does  not  prevent  a  court 
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from  setting  apart  a  probate  homestead. — ^Estate  of  Adams*  128  Cal. 
380,  57  Pac.  569.  If  a  husband  dies,  and  his  widow,  in  ignorance  of 
her  right  to  a  homestead,  Joins  in  a  transfer  of  the  property,  and 
afterwards  purchases  it  herself,  this  is  not  evidence  of  any  abandon- 
ment  of  her  homestead  right,  and  she  is  entitled  to  have  the  property 
set  aside  to  her  as  a  homestead. — Smith  v.  Ferry,  43  Wash.  460,  86  Pac. 
658.  A  stranger  is  not  entitled  to  enter  into  possession  of  home- 
stead premises  as  a  tenant  in  common  and  interfere  with  the  occupancy 
and  control  by  the  homestead  claimants,  as  this  would  be  inconsistent 
with  the  very  nature  of  a  homestead,  and  violative  of  the  very  pur- 
pose for  which  homesteads  are  created;  namely,  to  secure  a  home  for 
those  clothed  with  a  homestead  right, — to  each  and  all  of  them. — 
Moore  v.  Hoffman,  125  Cal.  90,  92,  73  Am.  St.  Rep.  27,  57  Pac.  769. 
If  a  homestead  is  set  apart  to  the  widow  out  of  her  deceased  hus- 
band's separate  estate,  the  interest  of  his  heirs  in  remainder  is  liable 
for  debts  against  the  estate,  or  charges  against  it,  such  as  a  family 
allowance  made  in  favor  of  the  widow.  The  statute  was  not  designed 
to  effect  a  statutory  distribution  of  the  estate  so  as  to  place  it  beyond 
the  reach  of  creditors.— Estate  of  Tittel,  139  Cal.  149,  150,  153.  72  Pac. 
909. 

REFERENCES. 

Homestead  in  decedents'  estates. — See  note  44  L.  R.  A.  402. 

2.  Definition  of  homestead. — Where  the  statute  authorizing  the  court 
to  set  apart  a  probate  homestead  for  the  use  of  the  widow  and  chil- 
dren does  not  define  such  homestead,  resort  must  be  had  to  the  gen- 
eral law  for  such  definition.  The  homestead  represents  the  dwelling- 
house  at  which  the  family  reside,  with  the  usual  and  customary 
appurtenances.  Including  out-buildings  of  every  kind  necessary  or  con- 
venient for  family  use,  and  lands  used  for  the  purpose  thereof.  If 
situated  in  the  country,  it  may  Include  a  garden  or  farm.  If  situ- 
ated in  a  city  or  town,  it  may  include  one  or  more  lots,  or  one  or 
more  blocks.  In  either  case,  it  is  unlimited  by  extent,  and  la  not  cir- 
cumscribed by  fences.  It  need  not  be  in  a  compact  body;  on  the  con- 
trary, it  may  be  intersected  by  highways,  streets,  or  alleys.  In  respect 
to  quantity,  by  itself  considered,  it  is  unlimited,  whether  in  town  or 
country.  In  short,  the  only  tests  are  use  and  value.  Whatever  is  used 
— being  necessary  or  convenient — as  a  place  of  residence  for  the  fam- 
ily, as  contradistinguished  from  a  place  of  business,  constitutes  a 
homestead.  If,  however,  it  is  also  used  as  the  place  of  business  by 
the  family,  as  frequently  happens,  it  may  not  therefore  cease  to  be  a 
homestead,  if  it  would  be  necessary  or  convenient  for  family  use,  inde- 
pendently of  the  business.  The  homestead,  and  the  tests  by  which  it 
is  ascertained,  are  the  same,  whether  the  question  arises  between  those 
claiming  the  homestead,  or  one  of  them  and  a  vendee,  a  mortgagee, 
a  creditor,  or  the  heirs  of  the  deceased  husband  or  wife.  There  is  not 
one  homestead  as  against  a  creditor,  and  a  different  one  when  the 
survivor  asserts  his  or  her  claims  as  against  the  heirs  of  the  deceased. 
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— Gregg  Y.  Bostwick,  88  Cal.  220,  227,  91  Am.  Dec.  637;  Estate  of 
Delaney,  37  Cal.  176,  179;^eye8  y.  Cyrus,  100  Cal«  322,  324,  38  Am. 
St  Rep.  296,  34  Pac.  722;  Estate  of  Garrity,  108  Cal.  463,  468,  38 
Pac.  628,  41  Pac.  486;  Moore  Y.  Hoffman,  126  Cal.  90,  92,  73  Am.  St. 
Rep.  27,  67  Pac  769.  A  probate  homestead  differs  from  the  case  of  a 
homestead  created  during  the  existence  of  the  community  by  a  com- 
pliance with  the  statute,  the  title  to  which  Yests  in  the  survivor. — 
Estate  of  Boland,  43  Cal.  640,  642. 

3.  Residence  not  essential. — It  Is  not  essential  to  the  validity  of  a 
homestead  set  apart  to  the  surviving  husband  or  wife,  by  order  of  the 
court,  that  the  property  be  actually  occupied  at  the  time  when  the 
order  is  made. — Estate  of  Noah,  73  Cal.  690,  692,  2  Am.  St.  Rep.  834, 
16  Pac.  290.  Nor  does  the  court  make  it  requisite  that  the  deceased 
should  have  resided  on  the  property  at  the  time  of  his  death  in  order 
that  the  court  may  set  apart  a  homestead  for  the  use  of  the  family, 
but  authorizes  the  court  to  set  apart  any  portion  of  the  estate  which 
Is  suitable  for  a  homestead. — ^Estate  of  Pohlmann,  2  Cal.  App.  360, 
84  Pac.  364,  366;  Estate  of  Bowman,  69  Cal.  244,  10  Pac.  412.  An 
unexecuted  and  conditional  Intent  to  fit  a  place  for  residence  is  not 
sufficient  to  Justify  a  court  in  setting  it  apart  as  a  probate  homestead 
under  section  1466  of  the  Code  of  Civil  Procedure. — E«state  of  F&ber, 
168  Cal.  491,  143  Pac.  737. 

4.  Purpose  and  construction  of  sftatute.  Mandatory  nature  of  pro- 
ceeding.— The  word  "may,"  in  public  statutes,  is  often  used  for  "must," 
or  "shall,"  and  is  construed  imperatively;  and  the  statute  which  directs 
that  the  court  "may,"  on  its  own  motion,  or  on  petition,  "set  apart" 
for  the  use  of  the  family  all  property  exempt  from  execution  includ- 
ing the  homestead  is  to  be  construed  as  "shall,"  and  the  court  has 
no  discretion  to  refuse  the  application.  It  was  not  intended  to  leave 
to  the  court's  discretion  the  question  whether  or  not  the  personal 
property  exempt  by  law  from  execution,  or  the  homestead  selected 
under  the  provision  of  the  general  homestead  law,  should  be  set  apart; 
and  there  is  no  more  reason  to  suppose  that  it  was  intended  he  should 
exercise  a  discretion  in  reference  to  setting  apart  a  probate  home- 
stead. The  statute  is  mandatory  in  its  nature. — Estate  of  Ballentine, 
46  Cal.  696,  699;  Estate  of  Wixom,  36  Cal.  320,  323;  Estate  of  Davis, 
69  Cal.  468,  10  Pac.  671;  Kearney  v.  Kearney,  72  Cal.  591,  15  Pac.  769; 
Demartin  v.  Demartin,  86  Cal.  71,  76,  24  Pac.  694;  Estate  of  Lahlff, 
86  Cal.  161,  163,  24  Pac.  860.  Under  the  statute  of  Utah,  the  widow  and 
minor  child  are  entitled  to  a  homestead  of  the  value  of  two  thousand 
two  hundred  and  fifty  dollars  out  of  the  real  property  of  the  estate, 
and  to  all  of  the  exempt  personal  property  of  decedent — In  re  Synder- 
gaard's  Estate,  31  Utah  490,  88  Pac.  616,  617.  It  is  only  in  cases  where 
the  court  sets  apart  a  homestead  for  a  limited  period  that  it  can 
exercise  discretion. — See  subd.  16,  infra,  "Limited  Homestead."  The 
fact  that  a  widow,  after  the  death  of  her  husband,  gives  a  quitclaim 
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deed  is  no  ground  for  refusing  to  set  apart  to  her  as  a  homestead, 
from  the  separate  property  of  her  deceased 'husband,  a  portion  of  the 
land  conveyed  by  such  deed.— Estate  of  Moore,  57  Cal.  437,  443.  Sec- 
tion 1485  of  the  Code  of  Civil  Procedure  of  California  does  not  apply 
to  probate  homesteads. — Estate  of  Moore,  57  Cal.  437,  443;  and  section 
1465  of  the  same  code  purports  to  deal  merely  with  the  descent  of  the 
property  from  which  the  homestead  was  selected;  but  the  power  of 
the  court  to  assign  the  homestead,  and  upon  whose  exercise  a  limita- 
tion upon  the  estate  of  the  heirs  is  created,  is  given  in  the  section 
last  named,  and  the  provisions  of  the  latter  section  are  to  be  read  in 
connection  with  the  provisions  of  section  1474  of  the  same  code. — 
Weinreich  v.  Hensley,  121  Cal.  647,  653,  54  Pac.  254.  A  declaration  of 
homestead,  without  the  statutory  acknowledgement,  is  not  valid  as 
against  an  execution.— Covert  v.  Burger,  76  Wash.  454,  456,  136  Pac. 
675.  It  was  the  purpose  of  the  act  of  1895,  Rem.  &  Bal.  Code,  §  558, 
of  the  state  of  Washington,  to  fix  title  in  the  community,  and,  on  the 
death  of  either  spouse,  in  the  survivor;  that  act 'superseded  all  that 
part  of  section  1468,  Rem.  &  Bal.  Code,  which  vested  any  title  in  a 
child  or  children;  a  husband  may,  therefore,  after  his  wife's  death, 
select  a  homestead  from  community  property  for  the  benefit  of  him- 
self and  family. — Stewart  v.  Fitzsimmons,  86  Wash.  55,  149  Pac.  659. 
The  statute  that  allows  a  surviving  husband  to  select  a  homestead  out 
of  community  property,  without  any  Judicial  proceedings,  does  not 
deprive  the  deceased  wife's  heirs  of  property  without  due  process  of 
law. — Stewart  v.  Fitzsimmons,  86  Wash.  55,  149  Pac.  659,  88  Wash.  700, 
153  Pac.  20.  The  statute  of  Washington,  in  so  far  as  it  deals  with  the 
right  to  select  a  homestead  after  the  death  of  a  spouse,  refers  to  real 
property. — Scott  v.  Stark  (Watson),  75  Wash.  610,  615,  135  Pac.  643. 
There  is  no  homestead  right  in  any  specific  property  until  it  is  se- 
lected, and  such  selection  evidenced  in  writing  and  recorded,  as  pro- 
vided by  the  statute. — Brace  &  Hergert  Mill  Co.  v.  Burbank,  87  Wash. 
356,  Ann.  Cas.  1917E,  739, 151  Pac.  803. 

5.  Right  paramount  to  testamentary  diaposltion. — The  right  of  the 
widow  of  a  decedent,  and  of  his  minor  children,  to  have  a  probate 
homestead  set  apart  to  them  out  of  the  estate  is  paramount  to  that  of 
testamentary  disposition.  Thus,  although  a  farm  had  been  specifically 
devised,  one-half  to  the  widow  and  the  other  half  to  the  children,  It  is 
competent  for  the  probate  court  to  set  it  aside  as  a  homestead,  for  the 
right  of  a  testator  to  devise  is  subordinate  to  the  power  in  the  probate 
court  to  sequester  and  set  apart  the  property  for  the  shelter,  care,  and 
support  of  the  family. — Estate  of  Huelsman,  127  Cal.  275,  59  Pac.  776. 
The  power  of  testamentary  disposition  of  property  as  conferred  and 
defined  by  the  statute  is  not  paramount,  but  is  subordinate  to  the 
authority  conferred  upon  the  probate  court  to  appropriate  the  property 
for  the  support  of  the  family  of  the  testator,  and  for  a  homestead  for 
the  widow  and  minor  child  or  children,  as  well  as  for  the  payment  of 
the  debts  of  the  estate. — Sulzberger  y.  Sulzberger,  50  Cal.  385,  387. 
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The  power  or  duty  of  the  court  to  set  aside  a  probate  homestead  is  not 
limited  by  the  fact  that  the  decedent  left  a  will  by  which  he  disposed 
of  the  property  sought  to  be  set  aside. — ^In  re  Davis,  69  Cal.  458,  460 
10  Pac.  671.  Homestead  and  family  allowance  set  apart  by  order  of 
probate  court  is  not  derived  by  will,  though  beneficiaries  be  devisees 
and  legatees  thereunder,  and  is  not  subject  to  inheritance  tax. — In  re 
Kennedy's  Estate,  157  Cal.  517,  29  L.  R.  A.  (N.  S.)  428,  108  Pac.  280. 
Specific  devise  of  property  will  not  defeat  power  of  probate  court  to 
set  it  apart  as  homestead  for  surviving  family. — In  re  Kennedy's  Es- 
tate, 157  Cal.  517,  29  L.  R.  A.  (N.  S.)  428,  108  Pac.  280.  Right  to  make 
testamentary  disposition  of  homestead. — See  note,  21  Ann.  Cas.  248. 

6.  Application.  Jurisdiction. — ^It  is  not  for  a  court  of  law,  in  an 
action  of  ejectment,  to  set  apart  premises  as  a  homestead;  that  func- 
tion appertains  to  a  court  sitting  in  probate  in  the  matter  of  the  estate 
of  the  deceased.— Richards  v.  Wetmore,  66  Cal.  365,  366,  5  Pac.  620. 
When  the  surviving  wife  petitions  to  have  the  homestead  set  ofC  to 
her,  it  ought  to  be  shown  what  the  homestead  was  at  the  time  of  the 
husband's  death.— Estate  of  Delaney,  37  Cal.  176,  182.  The  obvious 
purpose  of  the  statute  is  to  provide  the  family  of  the  deceased  with 
a  home,  where  they  may  live  and  be  protected  as  against  creditors 
and  heirs;  and  it  is  made  the  duty  of  the  court  to  select  and  set  apart 
for  that  home  such  part  of  the  estate,  consisting  of  a  dwelling-house, 
and  the  land  on  which  the  same  is  situated,  as,  in  view  of  the  value  of 
the  estate  and  all  the  circumstances  surrounding  it,  shall  seem  Just  and 
proper.  The  court  is  not  bound  by  the  wishes  of  the  applicant,  but 
should  exercise  its  own  discretion  or  good  judgment;  and  unless  that 
discretion  is  abused,  its  action  will  not  be  disturbed  on  appeal. — Estate 
of  Schmidt,  94  Cal.  334,  337,  29  Pac.  714.  It  is  immaterial,  however, 
whether  the  probate  court  acts  on  petition  or  on  its  own  motion  in 
setting  apart  a  homestead  to  the  widow,  or  widow  and  children,  where 
no  homestead  had  been  selected  and  recorded  during  the  decedent's 
lifetime. — Bullerdich  v.  Hermsmeyer,  32  Mont.  641,  81  Pac.  334.  The 
guardian  of  a  minor  has  authority  to  petition  the  court  to  set  apart 
a  homestead  to  such  minor. — Estate  of  Pohlmann,  2  Cal.  App.  360,  84 
Pac.  364,  356.  The  Jurisdiction  of  a  probate  court  to  set  aside  a  home- 
stead to  the  surviving  wife  is  not  subject  to  the  condition  that  she 
does  not  have  any  other  property,  or  any  other  property  suitable  for 
a  home.  Such  Jurisdiction  is  excluded  only  when  she  has  already  a 
legal  homestead,  and  a  mere  place  fit  to  reside  in  is  not  a  homestead, 
unless  it  has  been  impressed  w4th  that  character  by  certain  acts  re- 
quired by  law  to  be  done  for  that  purpose.  The  power  and  duty  of  the 
court  to  set  apart  the  homestead  is  not,  in  any  part  of  the  statutory 
law,  limited  to  a  case  where  the  widow  has  no  other  property;  and 
if  she  has  other  property,  it  matters  not  how  she  obtained  it,  whether 
under  her  husband's  will  or  otherwise.  Her  right  to  a  probate  home- 
stead is  an  independent  right,  which  she  has  in  addition  to  any  other 
right  of  property  which  she  may  have.— Estate  of  Firth,  145  Cal.  236, 
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78  Pac.  648,  644.  On  an  application  of  a  surviving  widow  to  have  a 
probate  homestead  set  apart  to  her,  and  where  the  only  question  in- 
volved is  whether  or  not  she  should  have  the  homestead,  the  adjudica* 
tion  should  be  limited  to  that  question;  and  the  court  has  no  Juris- 
diction to  undertake  to  adjudicate  heirship.  That  is  a  question  which 
should  be  determined  in  an  appropriate  action  or  proceeding  in  which 
the  issue  of  heirship  properly  arises. — Estate  of  Firth,  146  CaL  236, 
78  Pac.  643,  645.  After  the  court  has  set  apart  community  property 
as  a  homestead  to  the  widow,  it  has  no  further  Jurisdiction  over  it 
for  any  purpose  of  distribution. — ^Estate  of  Gilmore,  81  Cal.  240,  243, 
22  Pac.  656.  Application  for  a  homestead  may  be  made  upon  the 
return  of  the  inventory,  or  at  any  subsequent  time  during  the  admin* 
istration.  The  application  does  not  come  too  late  If  made  before  the 
administration  of  the  estate  is  closed. — Estate  of  Still,  117  Cal.  509,  49 
Pac.  463,  466.  The  power  of  the  court  to  set  aside  a  homestead  is  not 
defeated  by  the  action  of  the  executor  in  negotiating  a  sale  which  is 
unconfirmed,  before  the  decree  setting  apart  the  homestead  is  made. — 
Estate  of  Lahiff,  86  Cal.  161,  164,  24  Pac.  860.  An  order  setting  apart 
property  absolutely  to  a  surviving  husband  in  the  administration  of  the 
estate  of  his  deceased  wife  is  without  Jurisdiction,  where  the  property 
is  found  to  belong  to  the  community. — ^Estate  of  Klumpke,  167  Cal.  415, 
139  Pac.  1062.  In  settling  up  the  estate  of  a  decedent,  and  setting 
apart  a  homestead,  the  court  is  dealing  only  with  the  property  of  the 
estate.  It  has  no  Jurisdiction,  in  a  proceeding  of  this  character,  to 
determine  the  title  to  the  property,  or  the  validity  of  any  claim  of  title 
adverse  to  that  of  the  estate. — ^In  re  Nicoirs  Estate,  164  Cal.  368,  129 
Pac.  278,  280.  The  superior  court  is  a  court  of  general  jurisdiction,  and 
has,  under  section  1466  of  the  Code  of  Civil  Procedure  of  California, 
power  to  set  aside  a  homestead  for  the  benefit  of  a  surviving  wife.  The 
petition  and  notice  are  the  jurisdictional  prerequisites  of  action  by  the 
court,  and  the  court,  having  acquired  Jurisdiction,  its  decree  Is  not 
void  because  of  errors  committed  in  the  exercise  of  the  Jurisdiction. 
The  judgment  is  in  rem  and  is  conclusive  upon  creditors. — Estate  of 
Bette,  171  CaL  583,  163  Pac.  949. 

7.  How  to  be  selected. — If  no  homestead  has  been  selected,  desig- 
nated, and  recorded,  or  in  case  the  homestead  was  selected  by  the 
survivor  out  of  the  separate  property  of  the  decedent,  the  decedent 
not  having  Joined  therein,  the  court  must  select,  designate,  and  set 
apart,  and  cause  to  be  recorded,  the  homestead,  for  the  use  of  the 
surviving  husband  or  wife  and  the  minor  children,  out  of  the  common 
property,  or  if  there  be  no  common  property,  then  out  of  the  separate 
property  belonging  to  the  decedent  The  selection  must  be  made  from 
the  common  property,  if  there  be  any;  It  can  be  made  from  the  separate 
property  only  In  case  there  be  no  common  property.  The  statute, 
in  this  regard,  is  clear  and  explicit,  and  admits  of  no  question. — ^Lord 
V.  Lord,  65  Cal.  84,  86,  3  Pac.  96;  Estate  of  Lahiff,  86  Cal.  151,  24  Pac. 
850;  Estate  of  Schmidt,  94  Cal.  334,  29  Pac.  714;  Weinreich  y.  Hensley, 
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121  Cal.  647,  54  Pac.  264.  It  is  to  be  observed  in  this  connection,  how- 
ever, that  if  the  homestead  is  selected  out  of  the  separate  estate  of  the 
decedent  it  is  "subject  to  the  power  of  the  superior  court  to  assign  it 
for  a  limited  period  to  the  family  of  the  decedent."  It  can  only  set  it 
apart  for  a  limited  period,  to  be  designated  in  the  order,  and  the  title 
vests  in  the  heirs  of  the  deceased,  subject  to  such  order.  This  is  so 
in  California  because  the  provision  in  section  1468  of  the  Code  of  Civil 
Procedure  of  that  state,  which  provides  that  "if  the  property  set  apart 
be  a  homestead,  selected  from  the  separate  property  of  the  deceased, 
the  court  can  only  set  it  apart  for  a  limited  period,  to  be  designated  in 
the  order*  and  the  title  vests  in  the  heirs  of  the  deceased  subject  to 
8U<di  order/'  has  been  held  to  apply  to  probate  homesteads  selected  and 
set  apart  by  the  court — ^Estate  of  Schmidt,  94  Cal.  334,  29  Pac.  714; 
Weinreich  v.  Hensley,  121  Cal.  647,  64  Pac.  264;  Estate  of  Lahiff,  86  Cal. 
151,  24  Pac.  850;  and  see  infra,  subd.  16,  "Limited  Homestead."  But  it 
is  only  in  cases  where  a  homestead  is  set  apart  from  the  separate  prop- 
erty of  the  deceased  that  it  is  required  to  be  for  a  limited  period. — 
Phelan  v.  Smith,  100  Cal.  158,  170,  34  Pac.  667.  Where,  on  the  death  of 
a  married  man,  the  dwelling  in  which  the  pair  had  lived  together  is 
proposed  to  be  set  aside  to  the  widow  absolutely  as  a  homestead,  the 
presumption  is  that  the  property  is  community  property,  although  this 
may  be  overcome  by  evidence.— Estate  of  Pickard,  169  Cal.  162,  146 
Pac.  425. 

8.  Procedure  and  practice. — The  code  does  not  point  out  the  steps 
to  be  pursued  in  setting  apart  a  homestead,  where  none  has  been 
declared  by  the  husband  and  wife,  or  one  of  them,  during  the  lives  of 
the  parties,  and  in  such  cases  the  court  may  adopt  any  suitable  method 
of  procedure  conformable  to  the  spirit  of  the  code. — Phelan  v.  Smith, 
100  Cal.  158, 169,  34  Pac.  667.  In  a  proceeding  to  set  apart  a  homestead 
to  the  widow  and  children  of  the  decedent,  title  may  be  examined,  but 
can  not  be  tried.  That  should  be  determined  in  some  appropriate 
action  brought  for  the  purpose  of  settling  the  question.  The  question 
of  the  validity  of  adverse  title  claimed  by  contestants  In  the  property 
sought  to  be  set  apart  as  a  homestead  is  not  proper  to  be  litigated  in 
such  a  proceeding. — Chalmers  v.  Stockton  B.  &  L.  Soc,  64  Cal.  77,  28 
Pac.  59;  Estate  of  Burton,  64  Cal.  428,  1  Pac.  702;  Estate  of  Groomes, 
94  Cal.  69,  72,  29  Pac.  487;  Estate  of  Kimberly,  97  Cal.  281,  32  Pac.  234; 
Dickey  v.  Gibson,  121  Cal.  276,  63  Pac.  704.  The  court  will  not  pass 
upon  the  validity  of  mortgages  upon  the  homestead  property. — Chal- 
mers V.  Stockton  B.  &  L.  Soc,  64  Cal.  77,  78,  28  Pac.  59.  In  the  regular 
course  of  procedure,  a  homestead  should  be  set  apart  at  once  upon  the 
coming  in  of  the  inventory  showing  its  existence,  but,  if  not  then  done, 
it  may  be  done  at  any  subsequent  time  during  administration.  When 
thus  set  apart,  it  is  properly  withdrawn  from  administration,  and  the 
administrator  has  no  further  concern  in  it — Estate  of  Still,  117  Cal. 
609,  49  Pac.  463,  465.  The  purpose  of  section  1465,  Rem.  &  Bal.  Code 
of  the  state  of  Washington,  was  to  give  a  widow  and  minor  children 
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the  benefit  of  a  homestead  when  none  had  been  claimed  by  "the  head 
of  a  family  in  his  lifetime/'  but  all  parts  of  that  section  which  re- 
quired a  "setting  aside"  were  superseded  by  the  act  of  1895,  Rem.  ft 
Bal.  Code,  8  658,  which  makes  the  act  of  declaring  a  homestead  a 
matter  entirely  independent  of  any  proceeding  in  court,  either  before 
or  after  declaration. — Stewart  v.  Fitzsimmons,  86  Wash.  56,  149  Pac. 
659;  affirmed  in  88  Wash.  700,  163  Pac.  20. 

9.  Appraisement. — The  statute  of  the  state  of  Washington  does  not 
seem  to  require  appraisers,  in  a  proceeding  to  set  aside  certain  prop- 
erty of  an  intestate  as  a  homestead  to  his  widow,  where  there  is  no 
evidence  that  the  property  is  worth  more  than  $1700. — Smith  v.  Ferry, 
43  Wash.  460,  86  Pac.  658,  659. 

10.  Property  subject  to. — It  is  expressed  in  some  of  the  older  cases 
that  no^property  could  be  set  apart  as  a  probate  homestead  which 
could  not  have  been  dedicated  as  such  under  the  homestead  act  imme- 
diately preceding  the  death  of  the  deceased  and  during  the  continuance 
of  the  marriage  of  the  spouses;  and  residence  on  the  property  was  con- 
sidered a  prerequisite  to  the  filing  of  a  homestead  thereon. — Estate  of 
Noah,  73  Cal.  590,  2  Am.  St.  Rep.  834,  15  Pac.  290;  Estate  of  Ackerman, 
80  Cal.  208,  13  Am.  St.  Rep.  116,  22  Pac.  141;  Wickersham  v.  Comerford, 
96  Cal.  433,  31  Pac.  358;  Estate  of  Carriger,  107  Cal.  618,  40  Pac.  1032; 
In  re  McVay's  Estate,  14  Ida.  56,  64,  93  Pac.  28,  31.  But  the  expression, 
used  in  some  of  those  cases,  to  the  effect  tliat  a  probate  homestead  can 
be  set  apart  only  on  property  which  could  have  been  dedicated  under 
the  homestead  act.  Immediately  preceding  the  death  of  the  husband, 
must  be  construed  to  mean  only  that  it  must  be  property  which  in  its 
character  is  homestead  property, — that  is,  a  dwelling-house,  with  the 
land  on  which  it  is  situated,  and  which  could  have  been  occupied  as 
a  home, — and  not  that  it  must  be  land  on  which  the  husband  actually 
resided  at  the  time  of  his  death.  In  the  case  of  a  probate  homestead, 
the  court  creates  the  homestead,  and  it  may  be  carved  out  of  any 
property  of  the  estate  suitable  for  a  homestead. — ^Estate  of  Gallagher, 
134  Cal.  96,  97,  66  Pac.  70;  Estate  of  Lahiff,  86  Cal.  151,  24  Pac.  850. 
The  code  does  not  make  it  requisite  that  the  deceased  should  have 
resided  on  the  property  at  the  time  of  his  death,  in  order  that  the  court 
may  set  apart  a  homestead  for  the  use  of  the  family,  but  authorizes 
the  court  to  set  apart  any  portion  of  the  estate  which  is  suitable  for 
a  homestead. — ^Estate  of  Pohlmann,  2  Cal.  App.  360,  362,  84  Pac.  354. 
If  property  is  suitable  and  proper  for  a  homestead,  it  may  be  set 
apart  as  a  probate  homestead,  although  it  had  previously  been  used 
exclusively  for  business  purposes. — Estate  of  Sharp,  78  Cal.  483,  485, 
21  Pac.  182.  It  has  been  held  that  property  consisting  of  a  four-story 
brick  building  of  the  value  of  $2600,  and  which  was  erected  and 
occupied  exclusively  for  business  purposes,  could  not  be  set  apart  ais 
a  probate  homestead.— Estate  of  Noah,  73  Cal.  690,  2  Am.  St.  Rep. 
834,  15  Pac.  290.    But  if  a  building  is  the  actual  bona  fide  residence 
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Of  a  party,  he  may  legally  select  it,  and  the  land  on  which  it  is  situated, 
as  a  homestead,  even  though,  incidentally,  a  part  thereof,  no  matter 
how  large,  may  be  used  by  him  for  other  purposes  than  those  of  a 
family  residence;  and  this  is  not  in  conflict  with  the  equally  well' 
settled  doctrine,  that  the  use  of  the  property  is  an  important  element 
to  be  considered,  and  that  where  the  building  is  occupied  by  the 
claimant  primarily  for  other  purposes  than  those  of  residence,  the 
occupancy  of  a  portion  thereof  by  him  and  his  family  being  for  the 
purpose  of  conducting  a  business  therein,  and  but  incidental  to  the 
business,  the  property  cannot  be  legally  selected  as  a  homestead. 
In  no  case  has  it  been  decided  that  where  a  portion  of  the  building 
is  dedicated  to  residence  purposes,  and  is  actually  occupied  by  the 
claimant  as  the  home  of  himself  and  his  family,  and  such  occupation 
is  not  merely  incidental  to  the  carrying  on  of  some  business  in  other 
parts  of  the  building,  the  building,  and  the  land  on  which  it  is  situated, 
can  not  be  legally  selected  as  a  homestead. — Estate  of  Levy,  141  Cal. 
646,  660,  99  Am.  St.  Rep.  92,  76  Pac.  301.  It  may  be  true  that  where  two 
or  more  buildings  suitable  for  dwelling-house  purposes,  belonging  to 
the  claimant,  are  situated  upon  the  same  parcel  of  land,  and  the  claim- 
ant resides  in  one,  he  can  legally  select  but  one  as  a  homestead.  But 
cases  of  this  kind  are  distinguishable  from  the  case  of  a  single  building. 
Thus  where  an  entire  building  is  composed  of  three  flats,  one  of  the 
floors  being  actually  occupied  as  the  family  home,  the  occupation  being 
solely  for  the  purpose  of  such  a  home,  and  not  merely  incidental  to 
some  other  purpose,  and  the  place  so  occupied  is  an  integral  part  of 
the  land  on  which  the  building  stands,  the  fact  that  the  dwelling  con- 
tains two  other  stories,  so  constructed  that  they  are  more  adapted  for 
renting  purposes,  being  built  with  separate  street  entrances,  can  not 
impair  the  right  of  the  claimant  to  select  as  a  homestead  the  building 
and  all  of  the  land  on  which  it  stands.  While  the  floors  of  such  a 
buildins^  may  constitute  separate  dwelling-places,  there  is  but  one 
building  incapable  of  division,  and  the  form  of  the  construction  of  the 
building  is  immaterial. — Estate  of  Levy,  141  Cal.  646,  661,  99  Am.  St. 
Rep.  92,  76  Pac.  301.  The  court  in  the  administration  of  the  estate  of 
a  decedent  can  not  set  apart  lands  of  the  estate  as  a  probate  homestead, 
unless  they  were  lands  upon  which  a  homestead  could  haye  been  im- 
pressed in  the  lifetime  of  the  deceased. — Estate  of  Davidson,  169  Cal. 
98,  116  Pac.  49.  The  provision  of  section  1466  of  the  code  of  Civil 
Procedure  of  California  as  to  the  setting  apart  of  a  homestead  from 
the  common  property  can  be  read  only  as  meaning  such  common  prop- 
erty as  Is  a  part  of  the  estate  under  administration,  and  consequently 
within  the  jurisdiction  of  the  court  in  probate,  as  in  the  case  of  a  de- 
ceased husband  leaving  community  property. — Estate  of  Klumpke,  167 
Cal.  416, 139  Pac.  1062.  The  superior  court  sitting  as  a  court  in  probate 
has  no  power  under  section  1466  of  the  Code  of  Civil  Procedure  of 
California  in  an  administration  upon  the  estate  of  a  wife,  to  select  and 
set  apart  a  homestead  to  the  surviving  husband  out  of  what  was  com- 
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munity  property  of  the  spouses,  where  no  homestead  was  selected 
during  their  lives,  or  to  select  and  set  apart  such  a  homestead  from  any 
property  other  than  the  separate  property  of  the  wife. — Estate  of 
Klumpke,  167  Gal.  416,  139  Pac.  1062.  If  the  lot  does  not  exceed  in 
size  the  statutory  limit,  the  fact  that  the  building  on  it  is  an  apart- 
ment house  is  no  reason  why  the  property  should  not  be  set  ai»art 
as  the  widow's  homestead;  provided  she  and  her  husband  had  lived 
in  it  up  to  the  period  of  his  death  and  it  is  part  of  his  estate. — ^Estate 
of  Pickard,  169  Cal.  162,  146  Pac.  425. 

REFERENCES. 

Right  to  claim  homestead  in  property  used  as  a  hotel  or  boarding 
house. — See  note  41  L.  R.  A.  (N.  S.)  303. 

11.  Property  not  subject  to. — ^A  widow  died  testate,  and  left  surviving 
her  several  children,  none  of  whom  were  minors.  By  her  will,  the 
property  was  divided  among  her  children,  and  the  home  place,  on 
which  she  had  resided  many  years,  was  given  to  a  son,  who  did  not 
reside  therein,  and  who  did  not  claim  the  same  as  a  homestead.  For 
some  time  before  her  death  a  married  daughter,  and  also  a  grand- 
daughter, lived  with  her,  and  after  her  death  they  continued  to  occupy 
the  home  place,  claiming  a  homestead  right  therein.  The  language  of 
the  will,  giving  the  property  to  the  son,  imported  a  complete  transfer 
of  ownership  to  him;  but  in  another  clause  she  recommended  him  to 
keep  the  home,  so  that  if  any  of  her  children  should  become  homeless 
it  might  be  a  refuge  for  them.  On  the  claim  of  a  homestead,  it  was 
held  that  the  complete  title  to  the  land  passed  to  the  son,  and  that  the 
daughter  and  granddaughter  had  no  interest  in  the  land  to  which  the 
homestead  right  could  attach. — Hartman  v.  Armstrong,  59  Kan.  696, 
54  Pac.  1046.  Partnership  property  can  not  be  set  apart  by  the  pro> 
bate  court  as  a  homestead  to  the  widow  of  the  deceased  member  of  the 
firm. — Kingsley  v.  Kingsley,  39  Cal.  666,  667.  Nor  can  property  held 
by  the  decedent  as  a  tenant  in  common  be  set  aside  as  a  probate  home- 
stead.—Estate  of  Garriger,  107  Cal.  618,  621,  40  Pac.  1032.  Lands  held 
in  Joint  tenancy  are  not  subject  to  a  probate  homestead. — Gameto  v. 
Dupuy,  47  Gal.  79,  80.  Nor  can  such  a  homestead  be  set  apart  out  of 
farming  land  upon  which  there  Is  no  dwelling,  and  which  had  not  been 
lawfully  claimed  as  a  homestead,  and  upon  which  no  one  resided  at  the 
time  of  the  husband's  death,  such  premises 'not  being  suitable  for  a 
homestead.  The  fact  that  the  deceased  and  his  widow  had,  many 
years  before  the  application  for  a  homestead,  resided  on  the  lands 
involved,  in  a  dwelling  house  which  stood  thereon;  that  such  dwelling 
house  and  contents  had  been  destroyed  by  fire;  and  that  both  husband 
and  wife  had  resided  elsewhere, — does  not  affect  the  legal  question 
presented,  where  no  other  dwelling  house  was  ever  built  on  the  land, 
and  where  it  was  not  in  any  way,  after  the  fire,  occupied  as  a  home. — 
Estate  of  Gallagher,  134  Gal.  96,  98,  66  Pac.  70.  A  probate  homestead 
can  not  be  taken  from  tracts  of  land  widely  separated.     If  separate 
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parcels  of  land  are  selected  as  a  homestead,  and  such  selection  may 
perhaps  be  made,  they  must,  at  least,  be  so  near  together  that  they 
can  be  occupied  and  used  for  the  purposes  of  a  homestead;  and  in  this 
respect  there  is  no  difference  bettireen  a  homestead  set  apart  by  the 
court,  and  one  selected  under  the  homestead  law. — ^Estate  of  Arm- 
strong, 80  Cal.  71,  74,  22  Pac.  79.  A  homestead  can  not  be  created  out 
of  land  held  by  the  applicant  as  a  tenant  in  common  with  others;  but 
where  a  widow  has  no  title  as  tenant  in  common  in  community  property, 
which,  during  the  administration  of  the  estate,  is  subject  to  a  probate 
homestead,  her  infant  son  is  entitled,  upon  application,  to  have  a 
homestead  therein  set  apart  to  him. — Estate  of  Still,  117  Cal.  609, 
616,  49  Pac.  463,  466.  Under  both  the  early  homestead  acts,  and  the 
present  code  provisions  respecting  homesteads,  a  homestead  can  not 
be  created  by  one  joint  tenant  in  lands  held  In  joint  tenancy  or  as 
tenants  in  common,  except  as  authorized  by  the  act  of  1868  (Stats. 
1868,  p.  116),  which  provides  that  a  homestead  may  be  declared  upon 
land  of  a  cotenancy  where  the  declarant  is  in  the  exclusive  occupation 
of  it  and  residing  thereon.— Estate  of  Davidson,  169  Cal.  98, 116  Pac.  49. 
A  lot  in  a  city,  having  no  Improvements  upon  it  except  two  small 
buildings,  each  of  which  was  unfit  for  a  dwelling  place — one  of  them 
being  scarcely  large  enough  to  Inclose  an  ordinary  buggy,  and  the 
other  being  used  as  a  garage — can  not  be  set  aside  as  a  probate  home- 
stead to  the  widow  of  a  decedent,  notwithstanding  evidence  tending  to 
show  that  the  decedent  prior  to  his  death,  intended  to  build  a  dwelling 
house  on  the  lot,  and  had  made  indefinite  plans  for  its  erection. — 
Bstate  of  Ftaber,  168  Cal.  491, 148  Pac.  737.  After  the  death  of  the  hus- 
band, the  probate  court  can  not  set  apart  to  the  wife  as  a  homestead 
the  mere  undivided  Interest  of  the  husband  in  the  cotenancy  property, 
leaving  her  own  undivided  interest  therein  unimpressed  with  the  home- 
stead characteristics.— Estate  of  Davidson,  169  Cal.  98,  116  Pac.  49. 
The  court  as  a  probate  court  has  no  jurisdiction  to  set  apart  property 
as  a  homestead  where  the  same  is  alleged  in  the  petition  therefor  to  be 
the  separate  property  of  the  petitioner. — Estate  of  Klumpke,  167  Cal. 
416,  139  Pac.  1062.  The  court  in  the  administration  of  the  estate  of 
a  decedent  can  not  set  apart  lands  of  the  estate  as  a  probate  homestead, 
unless  they  were  lands  upon  which  homestead  could  have  been  im- 
pressed in  the  lifetime  of  the  deceased. — ^Estate  of  Davidson,  169  Cal. 
98,  116  Pac.  49.  The  right  of  a  surviving  wife  to  a  probate  homestead 
is  an  independent  right  which  she  has  in  addition  to  any  other  right 
of  property  which  the  law  gives  her,  whether  acquired  under  her 
husband's  will  or  otherwise. — ^Rountree  y.  Montague,  30  Cal.  App.  170, 
167  Pac.  623. 

12.  Widow's  right.  In  general. — The  power  and  duty  of  the  court  to 
set  apart  a  probate  homestead  is  not  limited  to  a  case  where  the  widow 
has  no  other  property.  Her  right  to  a  probate  homestead  is  an  inde- 
pendent right,  which  she  has  in  addition  to  any  other  right  or  prop- 
erty which  she  may  have.— Estate  of  Firth,  146  Cal.  236,  78  Pac.  643, 
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644.  Although  a  widow  marries  after  she  had  a  probate  homestead 
set  apart  to  her  out  of  the  estate  of  her  deceased  husband,  she  may 
claim  a  homestead  out  of  the  estate  of  her  second  husband. — Hlggins  ▼. 
Higgins,  46  Cal.  259,  265.  A  widow  to  whom  a  probate  homestead  has 
been  set  aside  may  maintain  an  action  to  quiet  title  thereto. — McKlnnle 
V.  ShafTer,  74  Cal.  614,  16  Pac.  509;  or  ejectment  against  the  adminis- 
trator of  her  deceased  husband. — Moore  v.  Moore,  4  Cal.  Unrep.  190,  34 
Pac.  90.  The  widow  of  a  deceased  partner  is  not  entitled  to  a  home- 
stead out  of  the  partnership  property. — ^Kingsley  v.  Kingsley,  39  Cal. 
665,  667.  If  a  widow  marries  before  an  order  of  the  probate  court 
setting  apart  to  her  a  probate  homestead,  she  loses,  by  her  marriage, 
the  right  to  such  homestead. — Estate  of  Boland,  43  Cal.  640.  If  a  wife, 
supposing  her  husband  to  be  dead,  marries  a  second  time,  she  can 
not  claim  a  probate  homestead  in  the  estate  of  her  former  husband, 
as  his  widow,  until  the  second  marriage  has  been  annulled  by  a  com- 
petent tribunal.  The  second  marriage  is  yalid  until  so  annulled. — 
Estate  of  Harrington,  140  Cal.  244,  98  Am.  8t.  Rep.  51,  73  Pac.  1000. 
And  a  widow,  who  has  never  resided  in  the  state,  is  not  entitled  to  a 
probate  homestead,  where  the  statute  provides  that  all  of  the  property 
exempt  from  execution,  including  the  homestead,  of  a  decedent,  who 
leaves  a  widow  residing  in  the  state,  shall  be  set  apart  for  her  use. 
"It  is  not  questioned,"  said  the  court,  "that  the  widow,  in  some  cases, 
may  be  entitled  to  the  homestead,  although  she  was  absent  at  the 
time  of  her  husband's  death,  and  although  she  may  never  have  been 
upon  the  premises  claimed,  or  within  the  borders  of  the  state;  but  It  is 
not  so  where  she  voluntarily  ceased  to  be  a  member  of  her  husband's 
family,  and,  by  her  own  preference,  made  her  home  elsewhere."  "The 
petitioner,"  said  the  court,  "was  never  a  member  of  the  family  or 
household  of  the  deceased  in  this  state,  and  this  was,  as  a  matter  of  fact, 
never  her  home  or  residence.  Upon  the  contrary,  she  persistently,  and 
in  terms,  refused  to  reside  here  or  to  make  this  her  home." — UUman 
V.  Abbott,  10  Wyo.  97,  67  Pac.  467,  470.  After  an  order  of  sale  of  real 
estate  to  pay  the  expenses  of  the  Iftst  sickness,  etc.,  is  made,  the  court 
can  not  properly  set  apart  the  same  real  estate  to  the  widow  as  a 
homestead,  where  the  expenses  were  a  proper  charge  against  the 
estate,  and  could  only  be  realized  and  paid  from  the  proceeds  of  the 
sale  of  the  property;  and,  under  the  circumstances,  no  error  is  made 
in  refusing  to  set  aside  the  homestead  to  the  widow. — ^In  re  Thorn's 
Estate,  24  Utah,  209,  67  Pac.  22. 

13.  Widow's  rlgbt.  How  not  affected. — A  widow  is  entitled  to  a  pro- 
bate homestead,  although  there  are  no  minor  children. — Estate  of  Arm- 
strong, 80  Cal.  71,  22  Pac.  79.  She  is  also  entitled  to  one,  though  she 
has  other  property. — Estate  of  Firth,  145  Cal.  236,  78  Pac.  643.  Although 
a  widow  grants  all  of  her  individual  estate  in  a  tract  of  land,  which 
was  community  property,  the  grantee  takes  the  property  subject  to 
have  the  land  set  apart  as  a  homestead  for  the  widow  and  minor  chil- 
dren, and  he  cannot  defeat  the  homestead  right  by  asserting  his  right 
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to  take  as  a  tenant  In  common.  The  right  to  have  a  prohate  home- 
stead carved  out  of  the  estate  is  inherent,  not  In  her  alone,  but  in  the 
children  as  well,  and  phe  can  no  more  foreclose  their  right  thereto  than 
she  can  their  rights  as  heirs  to  the  estate.  *  To  say  that  the  widow  may- 
convey  her  right  to  such  a  homestead,  and  that  the  grantee  takes  as  a 
tenant  in  common  with  the  children,  is,  in  effect,  to  say  there  shall  be 
no  homestead.  The  law  consecrates  the  homestead  to  a  specific  pur- 
pose, and  that  purpose  can  only  be  accomplished  by  making  it  a  home 
for  the  family.— Phelan  v.  Smith,  100  Cal.  158,  165,  166,  34  Pac.  667. 
The  widow  and  minor  children  do  not  lose  their  right  to  a  probate 
homestead  when,  as  administratrix,  the  mother  procured  an  order  of 
sale  of  the  property,  which  was  never  sold  under  such  order. — ^Estate 
of  Still,  117  GaL  509,  514,  49  Pac.  463.  The  fact  that  the  wife  was 
separated  from  her  husband  before  his  death,  but  not  permanently, 
where  such  separation  was  caused  by  his  cruel  and  inhuman  treatment, 
does  not  prevent  her  from  maintaining  an  application  for  a  probate 
homestead  out  of  the  property  of  her  deceased  husband. — ^In  re  McVay's 
Estate,  14  Ida.  56,  64,  93  Pac.  28,  31.  And  an  agreement  between  hus- 
band and  wife  to  live  separate  and  apart,  with  an  allowance  to  the 
wife,  does  not  bar  her  right  to  a  probate  homestead  from  the  estate 
of  her  deceased  husband. — ^Eproson  v.  Wheat,  53  Cal.  715.  In  this 
case,  however,  the  agreement  did  not  divide  any  property,  but  merely 
provided  for  separation,  and  that  the  husband  should  pay  one  hundred 
dollars  per  annum  to  the  wife  during  his  lifetime;  the  wife  relinquished 
no  right  to  property;  and  the  setting  apart  to  her  of  the  homestead, 
after  his  death,  is  not  in  contravention  of  any  expressed  or  implied 
term  of  the  agreement.  But  it  is  different  where  both  husband  and 
wife  enter  into  a  valid  agreement,  which  is  binding  upon  the  parties, 
and  the  wife  thereby  absolutely  relinquishes  her  right  to  select  as  a 
homestead,  during  the  husband's  life,  any  part  of  the  property  allotted 
under  such  agreement  to  him  as  his  separate  estate,  and  the  court 
has  no  authority  to  set  apart  to  her  any  part  of  it,  after  his  death,  as 
a  probate  homestead. — ^Wlckersham  v.  Comerford,  96  Cal.  433,  439,  31 
Pac.  358.  A  devise  to  the  widow  does  not  affect  her  right  to  a  probate 
homestead.-— Estate  of  Firth,  145  Cal.  236,  238,  78  Pac.  643.  A  bequest 
by  a  husband  to  his  wife,  of  money,  in  lieu  of  the  homestead,  does  not 
bar  her  right  to  a  probate  homestead,  where  she  has  not  accepted  the 
bequest — ^Eproson  v.  Wheat,  53  Cal.  715,  719.  The  obtaining  of  a  gen- 
eral Judgment  lien  does  not  cut  off  the  widow's  right  to  select  the  land 
of  a  deceased  husband  as  a  probate  homestead  at  any  time  before  a 
sale  thereof.— McMillan  v.  Mau,  1  Wash.  26,  23  Pac.  441.  For  other 
cases  concerning  this  topic,  see  subdivision  6,  ante;  and  subdivision  25, 
post.  In  considering  a  widow's  right  to  the  homestead,  it  is  immaterial 
whether  the  fee  of  the  property,  during  the  Joint  lives  of  the  man  and 
wife,  was  in  one  or  the  other. — ^Healy  v.  Bismark  Bank,  30  N.  D.  628, 
637,  153  N.  W.  392.  A  widow's  title  to  a  homestead  can  not  be  suc- 
cessfully attacked  because  of  the  homestead's  having  been  carved 
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out  Of  property  specifically  devised  to  her  for  life. — ^Rountree  t.  Hon- 
tague,  30  Cal.  App.  170»  167  Pac.  623. 

14.  Widow's  right  Limitations  on.— A  widow'«  right  to  a  probate 
homestead  can  not  be  conveyed  or  waived  by  her,  at  least  in  such  a  way 
as  to  defeat  the  interests  of  the  minor  children. — Phelan  v.  Smith,  100 
Cal.  158,  34  Pac.  667.  But  a  valid  agreement  between  a  husband  and 
wife  for  a  separation  and  division  of  the  community  property,  whereby 
she  relinquishes  all  right  and  claim  to  any  part  of  the  share  allotted 
to  the  husband,  deprives  her  of  the  right  thereafter  to  select  a  home- 
stead out  of  the  husband's  separate  estate,  either  during  his  life  or 
after  his  death. — Wickersham  v.  Comerford,  96  Cal.  433,  439,  31  Pac. 
358.  And  acquiescence  for  a  long  period  as  to  certain  property  selected 
and  set  apart  as  a  probate  homestead  is  an  estoppel  from  claiming  other 
property,  although  there  were  liens  afterward  discovered  on  the  lot 
first  set  aside.— Holden  v.  Pinney,  6  Cal.  234,  236.  The  right  of  a 
widow  to  a  homestead  out  of  her  husband's  estate  differs  from  her  right 
to  an  allowance  for  her  maintenance,  in  that  it  looks  to  the  future 
enjoyment  and  is  made  for  the  purpose  of  securing  to  her  a  place  to 
live  during  the  time  she  may  require  it,  and  the  right  is  lost  when  she 
remarries,  and  if  she  makes  her  application  after  remarriage.  It  will  be 
denied.— Estate  of  Moore,  170  Cal.  60,  62,  148  Pac.  205. 

15.  Limited  homestead. 

(1)  In  general. — ^These  words  are  used  to  designate  a  probate  home- 
stead set  apart  for  "a  limited  period"  to  the  surviving  husband  or  wife. 
The  code  of  California  provides  that  if  no  homestead  is  selected,  desig- 
nated, and  recorded,  the  court  must  select,  designate,  and  set  apart, 
and  cause  to  be  recorded,  a  homestead  for  the  use  of  the  husband  or 
wife,  out  of  the  common  property,  and  If  there  be  no  common  property, 
then  out  of  real  estate  belonging  to  the  decedent.  And  there  is 
another  provision  of  said  code,  that  if  the  probate  homestead  be  selected 
out  of  the  probate  property  of  the  deceased,  it  must  be  only  for  a 
limited  period,  and  it  may  be  done  from  any  property  suitable  for  the 
purpose.  Section  1468  of  the  California  Code  of  Civil  Procedure,  which 
provides  that  "if  the  property  set  apart  be  a  homestead  selected  from 
the  separate  property  of  the  deceased,  the  court  can  set  it  apart  only 
for  a  limited  period,  to  be  designated  in  the  order,  and  the  title  vests 
in  the  heirs  of  the  deceased  subject  to  such  order,"  has  been  held  to 
apply  to  probate  homesteads  selected  and  set  apart  by  the  court  The 
court  has  a  discretion  in  selecting  such  a  homestead  from  the  separate 
property  of  the  deceased,  but  it  has  no  power  to  set  it  apart,  except 
for  a  limited  period.— Estate  of  Schmidt,  94  Cal.  334,  340,  29  Pac.  714; 
Estate  of  Lahifl,  86  Cal.  151,  24  Pac.  850;  Estate  of  Firth,  145  Cal.  236, 
78  Pac.  643;  Lord  v.  lord,  65  Cal.  84,  87,  3  Pac.  96;  Neary  v.  Godfrey, 
102  Cal.  338,  341,  36  Pac.  655;  Estote  of  Burrows,  136  Cal.  113,  115,  68 
Pac.  488;  Warner  v.  Warner,  144  Cal.  615,  618,  78  Pac.  24.  The  right 
of  a  survivor  to  have  a  probate  homestead  set  apart  to  him  or  her  out 
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of  the  separate  estate  of  the  decedent  for  a  limited  period  Is  not  abso- 
Iute»  but  rests  In  the  sound  discretion  of  the  court,  to  be  exercised  In  view 
of  all  the  facts  appearing  before  It — ^Estate  of  Lamb,  95  Gal.  897,  408,  30 
Pac.  568.  The  right  given  to  the  probate  court,  by  the  statute,  to  set 
apart  a  homestead  "to  the  family  of  the  decedent"  for  a  limited  period, 
!s  not  controlled,  nor  In  any  way  affected,  by  the  wife's  previous  selec- 
tion of  a  homestead  out  of  her  husband's  separate  estate  without  his 
assent.— Weinreich  v.  Hensley,  121  Cal.  647,  653,  54  Pac.  254.  The 
power  given  to  the  court  to  set  apart  a  homestead  that  has  been 
selected  from  the  separate  estate  of  the  decedent  is  the  same  as  its 
power  to  set  aside  a  homestead  when  none  has  been  selected  in  the 
lifetime  of  the  decedent,  and  must  be  exercised  In  the  same  manner 
and  under  the  same  limitations  and  conditions.  It  is  only  in  the  case 
where  there  is  no  common  property  that  the  court  may  select,  desig- 
nate, and  set  apart  a  homestead  out  of  the  separate  estate  of  the 
decedent.— Weinrelch  v.  Hensley,  121  Cal.  647,  654,  54  Pac.  254.  The 
court  has  a  discretion  to  exercise  in  determining  whether  It  will  set 
aside  a  homestead  from  the  separate  property  of  the  decedent,  as  well 
as  the  particular  property  which  it  will  set  aside,  and  also  in  determin- 
ing the  time  during  which  it  shall  be  held  as  a  homestead.  Section 
1468  of  the  California  Code  of  Civil  Procedure  clearly  Indicates  that 
the  court  must  make  an  order  designating  the  limited  period  for  which 
the  homestead  is  set  apart,  and  until  such  order  is  made  there  is  no 
homestead.— Weinreich  v.  Hensley,  121  Cal.  647,  655,  54  Pac.  254.  The 
widow's  right  to  a  probate  homestead  is  an  independent  right,  which 
she  has,  in  addition  to  any  other  right  or  property  which  she  may 
have,  and  the  power  of  the  court  to  set  aside  a  homestead  to  her  on  sep- 
arate property  of  the  husband  which  has  been  devised  to  others  is  well 
established. — Estate  of  Huelsman,  127  Cal.  275,  59  Pac.  776;  Estate  of 
Firth,  145  Cal.  236,  239,  78  Pac.  643;  Sulzberger  v.  Sulzberger,  50  Cal. 
385.  Our  law  is  liberal  to  a  wife  with  respect  to  community  property, 
— that  Is,  property  acquired  after  marriage,  by  the  assumed  joint  efforts 
of  both  spouses, — yet,  with  regard  to  the  husband's  separate  property, 
she  has  scarcely  any  right  at  all.  He  may  devise  it  all  to  strangers, 
and  leave  her  penniless.  The  old  estate  of  dower  is  taken  away. 
The  right  to  have  a  homestead  for  a  limited  period  given  her  by  the 
probate  court  is  about  the  only  Interest  which  she  can  assert  in  a  de- 
ceased husband's  •property. — ^Estate  of  Flrth,  145  Cal.  236,  239,  78  Pac. 
643.  It  is  true  that  by  section  1468  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia it  is  declared,  as  a  general  rule  of  property,  that  where  a  probate 
homestead  is  selected  for  a  limited  period  from  the  separate  property 
of  the  deceased  "the  title  vests  in  the  heirs  of  the  deceased  subject  to 
such  order";  but  the  question  as  to  whom  the  remainder  goes  is  not 
before  the  court  on  a  simple  petition  for  a  homestead,  and  it  is  error, 
on  such  a  petition,  for  the  court  to  determine  where  the  title  of  the 
property  shall  vest  upon  the  termination  of  the  homestead.  The  adju- 
dication should  be  confined  to  the  question  as  to  whether  the  wife 
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should  have  the  homeste&d.-'ElBtate  of  Firth,  146  Gal.  236,  240,  78  Pac. 
643.  The  limited  period  for  which  a  probate  homestead  may  be  set 
apart  to  the  widow  out  of  the  separate  property  of  her  husband  cer- 
tainly does  not  extend  longer  than  during  her  life. — ^Hutchinson  v. 
McNally.  85  Cal.  619,  621,  24  Pac.  1071.  Where  the  wife  alone  makes 
a  declaration  of  homestead  on  separate  property  of  the  husband,  it  does 
not  affect  the  title  of  the  heirs  to  the  property;  but  it  vests  in  them 
subject  to  the  right  of  the  court  to  set  the  same  aside  for  a  limited 
period  to  the  surviving  wife  and  children. — Gruwell  v.  Seybolt,  82  Cal. 
7,  9,  22  Pac.  938.  The  court  will  not  refuse  to  set  apart  a  probate 
homestead  to  a  widow  from  the  separate  property  of  her  deceased 
husband,  though  a  part  of  the  property  was  conveyed  by  her  after  his 
death,  by  a  quitclaim  deed. — ^Estate  of  Moore,  67  Cal.  437,  442.  Where 
a  widow  petitions  to  have  a  portion  of  the  estate  of  her  deceased  hus- 
band set  apart  to  her  as  a  homestead,  alleging  the  property  to  be  his 
separate  estate,  the  decree  setting  aside  the  homestead  as  prayed,  is 
binding  upon  her  and  her  heirs,  and  estops  them  from  asserting  that 
the  property  belonged  to  the  community  (department  opinion). — Estate 
of  Hill,  167  Cal.  69,  138  Pac.  690.  Where  no  homestead  has  been 
selected  during  the  lifetime  of  the  decedent,  the  court  in  probate,  in 
setting  apart  a  homestead  from  the  separate  property  of  the  decedent, 
can  set  it  apart  for  a  limited  purpose  only.  Under  the  provisions  of 
the  Code  of  Civil  Procedure,  as  originally  enacted,  the  power  of 
the  court  was  not  so  restricted  (Mawson  v.  Mawson,  60  Cal.  639). 
Section  1468  of  the  Code  of  Civil  Procedure  was,  however,  amended 
in  1881  (Stats.  1881,  p.  8)  by  the  addition  of  this  clause:  "If  the 
property  set  apart  be  a  homestead,  selected  from  separate  property 
of  the  deceased,  the  court  can  only  set  it  apart  for  a  limited  period, 
to  be  designated  in  the  order,  and  the  title  vests  in  the  heirs  of  the 
deceased,  subject  to  such  order."  The  new  clause  applies  to  home- 
steads set  apart  in  probate  proceedings,  no  homestead  having  been 
theretofore  selected.  Its  effect,  as  to  such  cases,  is  to  alter  the  rule 
declared  in  Mawson  v.  Mawson,  supra,  and  to  take  from  the  court  the 
power  to  assign  a  homestead  absolutely  except  where  the  property  set 
apart  is  community  property. — ^In  re  Niccoll's  Estate,  164  Cal.  368,  129 
Pac.  278,  279.  Under  section  1468  of  the  California  Code  of  Civil  Pro- 
cedure, as  amended  in  1861,  where  no  homestead  has  been  selected, 
the  court  in  setting  apart  a  homestead  from  the  separate  property  of 
the  decedent  can  do  so  for  a  limited  period  only. — ^^state  of  Niccolls, 
164  Cal.  368,  129  Pac.  278.  The  statute  relating  to  homestead  contains 
nothing  whereby  a  husband  may  not,  by  will,  provide  for  setting  apart 
a  portion  of  his  separate  property  as  a  homestead  for  the  widow  and 
children,  for  a  limited  time  to  be  determined  by  the  court;  when  so 
set  apart  the  property  remains  subject  to  administration. — Estate  of 
Krieg,  173  Cal.  721,  161  Pac.  257. 

(2)  Dissenting  opinions. — Though  a  homestead  was  set  aside  to  a 
surviving  widow,  and  the  order  so  setting  it  aside  did  not  limit  it  to  a 
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life  estate  in  the  widow,  but  set  it  aside  to  her  absolutely,  this,  though 
erroneous,  is  not  void,  where  the  time  to  appeal  from  the  order  had 
expired  and  no  appeal  had  been  taken,  and  the  order,  though  erroneous, 
vests  the  title  in  fee  in  the  widow. — Estate  of  Huelsman,  127  Cal.  275, 
276,  59  Pac.  776.  While  the  cases  of  Estate  of  Huelsman,  127  Cal.  275, 
276,  59  Pac.  776;  Estate  of  Moore,  96  Cal.  522,  531,  31  Pac.  584;  and 
Fealey  v.  Fealey,  104  Cal.  354,  360,  43  Am.  St  Rep.  Ill,  38  Pac.  49,  sup- 
port the  proposition  stated,  in  effect,  that  a  title  In  fee  may  arise  out 
of  a  voidable  order,  yet  where  an  appeal  is  not  taken,  and  the  time  for 
appeal  has  expired,  it  can  not  be  said  that  the  case  of  Hanley  v.  Hanley, 
114  Cal.  690,  693,  46  Pac.  736,  supports  such  proposition,  although  it  is 
cited  upon  the  point  in  the  case  of  Estate  of  Huelsman,  127  Cal.  275, 
276,  59  Pac.  776.  Justice  Garoutte,  in  his  specially  concurring  opinion 
in  the  last-named  case,  dissents  from  the  decision  on  this  point,  and 
holds,  as  would  seem  to  be  the  reasonable  position,  that  such  an  order 
would  be  void,  at  least  as  to  any  interest  beyond  a  life  estate.  He  says 
further:  "The  statute  is  the  measure  of  the  court's  power  in  such  a 
case,  and  the  statute  says  the  property  may  be  set  aside  for  a  'limited 
period,'  and  this  court  has  declared  that  such  limited  period  may  not 
exceed  a  term  for  life."  Hence,  an  order  that  purports  to  set  aside 
separate  property  as  a  homestead  in  fee  is  void  upon  its  face,  to  the 
extent,  at  least,  of  anything  beyond  a  life  estate. — ^Estate  of  Huelsman, 
127  Cal.  275,  278,  59  Pac.  776.  The  same  exception  to  the  ruling  opin- 
ion in  Estate  of  Moore,  was  taken  in  the  concurring  opinion  of  Justice 
Paterson,  who  held  that  where  it  is  conceded  that  the  property  out  of 
which  the  estate  was  carved  was  separate  property  of  the  deceased, 
the  court  had  no  power  to  set  aside  a  homestead  in  fee;  and  that,  the 
fact  being  admitted,  and  shown  by  the  record,  no  appeal  from  the 
order  was  necessary. — Estate  of  Moore,  96  Cal.  522,  532,  81  Pac.  584. 

16.  Surviving  husband's  rlghit. — ^A  surviving  husband  may  have  set 
apart  to  him  a  probate  homestead  out  of  the  separate  property  of  the 
estate  of  his  deceased  wife  in  a  proper  case.  But  if,  after  a  homestead 
has  absolutely  vested  in  the  surviving  husband,  he  sells  it,  he  is  not 
afterwards  entitled  to  have  another  homestead  set  apart  to  him  out  of 
the  separate  property  of  his  deceased  wife. — Estate  of  Ackerman,  80 
Cal.  208,  210,  13  Am.  B%  Rep.  116,  22  Pac.  141.  And  while  he  could  not 
have  selected  a  homestead  out  of  his  wife's  separate  property  without 
her  consent  when  living,  yet  this  does  not  afEect  the  power  of  the 
court  to  set  it  apart  to  him,  as  such,  for  a  limited  period  after  her 
death;  and  the  power  of  the  court,  in  this  regard,  is  not  defeated  by 
the  action  of  the  executor  in  negotiating  a  sale  which  is  unconfirmed 
before  the  decree  is  made  setting  apart  the  homestead. — Estate  of 
Lahiff,  86  Cal.  151, 154,  24  Pac.  850.  In  such  a  case  the  homestead  may 
be  taken  from  any  property  suitable  for  the  purpose,  and  if  there  is 
no  minor  child,  it  is  for  the  surviving  husband  alone. — ^Estate  of  Lahiff, 
86  Cal.  151,  153,  24  Pac.  850.  The  surviving  husband,  upon  the  admin- 
istration of  the  estate  of  his  deceased  wife^  is  entitled  to  l^ave  a 
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probate  homestead  out  of  the  community  property  set  apart  to  him 
absolutely,  where  it  was  declared  upon  community  property,  though, 
he  had  conveyed  it  to  a  third  person,  who  subsequently  conveyed  it  to 
the  wife,  because  the  deed  of  the  homestead  premises  made  by  the 
husband  alone  did  not  convey  any  title  to  the  grantee,  unless  it 
appeared  that  It  was  in  trust  for  the  wife,  and  the  grantee's  deed  to  the 
wife  conveyed  nothing,  even  if  the  husband  consented  to  or  directed  it. 
—Estate  of  Geary,  146  Cal.  105,  110,  79  Pac.  855.  But  the  surviving 
husband's  right  to  have  a  homestead  set  ofE  to  him  for  a  limited  period 
out  of  the  property  of  his  deceased  wife,  as  "the  family  of  the  dece- 
dent," is  not  an  absolute  right,  but  rests  in  the  sound  discretion  of  the 
court,  to  be  exercised  in  view  of  all  the  facts  appearing  before  it. 
The  right  of  the  surviving  husband,  in  such  a  case,  does  not  depend 
upon  the  fact  that  there  are  children  or  others  who  may  share  the  use 
of  the  homestead.— Estate  of  Lamb,  95  Cal.  397,  408,  30  Pac.  568.  A 
man  may,  after  the  death  of  his  wife,  declare  a  homestead  in  community 
property  and  hold  it  in  his  own  right,  or  he  may  sell  the  property  and 
convey  by  his  own  deed  the  full  fee  simple  title. — Moyses  v.  Nyboe,  90 
Wash.  257,  155  Pac.  1036.  ' 

REFERENCES. 

When  homestead  deemed  "otherwise  disposed  of  according  to  law," 
within  statute  providing  for  its  continuance  until  that  time. — See  30 
L.  R.  A.  (N.  S.)  921. 

17.  Minor  children's  right. —  The  court  has  power  to  set  apart  a  pro- 
bate  homestead  for  minor  children  who  have  no  living  parent,  though 
they  are  temporarily  absent  from  the  state  at  the  hearing  of  a  petition 
to  set  apart  such  homestead  for  them. — EiState  of  Pohlmann,  2  Cal.  App. 
360,  84  Pac.  354;  Estate  of  Still,  117  Cal.  509,  49  Pac.  463;  Estate  of 
Davis,  69  Cal.  458,  10  Pac.  671.  Premises  which  are  suitable  for  a 
homestead  may  be  set  apart  to  them  as  a  probate  homestead,  although 
the  deceased  never  resided  thereon. — Estate  of  Pohlmann,  2  Cal.  App. 
360,  84  Pac.  354.  Their  guardian,  or  any  friend  of  the  minors,  may 
petition  for  such  homestead,  because  the  court  has  authority  to  set  it 
apart,  either  on  petition  or  on  its  own  motion. — Estate  of  Pohlmann, 
2. Cal.  App.  360,  84  Pac.  354.  Those  who  are  noti^hildren  in  fact  or  by 
adoption  are  not  entitled  to  have  a  homestead  set  apart  to  them  out  of 
the  estate  of  a  decedent. — Estate  of  Romero,  75  Cal.  379,  381,  17  Pac. 
434.  A  minor  child  loses  its  right  to  a  probate  homestead  if  application 
therefor  is  not  made  during  the  minority  of  the  child. — Estate  of  Hey- 
wood,  149  Cal.  129,  84  Pac.  834.  A  probate  homestead  set  apart  by 
the  court  from  community  property  for  the  use  of  the  surviving  wife 
and  minor  children,  belongs  one-half  to  the  widow  and  the  remainder, 
in  equal  shares,  t(f  the  children;  and  the  shares  of  the  minors,  the 
moment  the  probate  homestead  is  set  apart  for  the  use  of  the  widow 
and  the  minor  children  out  of  the  community  property,  at  once  becomes 
their  property,  and  their  several  interests  therein  become  part  of  their 
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respective  estates,  to  be  cared  for  by  their  several  guardians,  and  during 
their  minority  the  children's  interests  may  be  sold  by  their  guardians, 
under  proper  proceedings  for  the  sale  thereof  had  in  the  matter  of  their 
estates.— Estate  of  Hamilton,  120  Cal.  421,  428,  52  Pac.  708.  The  widow 
may  mortgage  her  Interest  in  a  probate  homestead,  but  such  mortgage 
is  subject  to  the  rights  of  the  children. — Hoppe  v.  Hoppe,  104  Cal.  94, 
101,  37  Pac.  894.  If  a  widow  dies,  leaving  a  minor  child,  no  arrears 
of  a  family  allowance  due  to  the  widow,  or  any  claim  in  her  favor 
against  the  estate,  either  as  administratrix  or  otherwise,  can  preclude 
the  setting  apart  of  a  probate  homestead  to  such  child,  after  the  death 
of  the  widow,  where  no  prior  order  had  been  made  setting  apart  the 
homestead.— Estate  of  Still,  117  Cal.  509,  513,  49  Pac.  463.  The  right 
of  an  infant  applicant  to  a  homestead  out  of  the  estate  is  independent 
of,  and  is  not  abridged  by,  the  general  debts  of  the  estate,  or  the  claims 
of  the  administratrix,  however  just;  but  neither  the  widow  nor  the 
other  children  can,  individually  or  collectively,  waive  the  right  of  an 
infant  child  to  a  homestead. — Estate  of  Still,  117  Cal.  509,  49  Pac.  463, 
465.  The  right  to  have  a  probate  homestead  carved  out  of  the  estate 
is  in  the  nature  of  a  charge  upon  the  estate,  from  which  the  widow, 
under  her  right  of  succession,  could  no  more  discharge  it  than  she 
could  free  the  estate  from  its  liability  for  the  debts  of  her  deceased 
husband.  The  homestead  is,  in  a  proper  case,  a  charge  upon  the  estate 
of  the  deceased,  created  by  the  law,  and  Is  one  of  the  burdens  upon  the 
community  property,  subject  to  which  the  surviving  wife  takes  her 
interest  therein  equally  with  the  other  limitations  prescribed  by  the 
Civil  Code.  Pending  the  administration  of  a  decedent's  estate,  a 
minor  child  is  entitled  to  his  right  of  homestead,  although  other  minors, 
by  reaching  their  majority,  without  an  application  for  a  homestead 
having  been  made  by  them,  or  on  their  behalf,  have  lost  their  rights. — 
Estate  of  Still,  117  Cal.  509,  49  Pac.  463,  465.  Rights  conferred  by  pro- 
bate  homestead  can  not  be  surrendered  by  one  or  more  of  beneficiaries 
to  detriment  of  minors. — Sanguinetti  v.  Roesen,  12  Cal.  App.  623,  107 
Pac.  560. 

18.  No  money  In  lieu  of  homestead. — There  is  no  authority  for  the 
probate  court  to  set  apart  money  to  the  widow  in  lieu  of  a  homestead, 
where  there  Is  no  property  belonging  to  the  estate  of  the  deceased  hus- 
band out  of  which  a  homestead  can  be  set  apart  to  her. — Estate  of 
Isaacs,  30  CaL  105, 113;  Estate  of  Noah,  73  Cal.  590,  594,  2  Am.  St  Rep. 
834,  15  Pac.  290. 

19.  Order.  Notice.  Validity. — ^An  order  setting  apart  a  probate  home- 
stead out  of  community  property,  ex  parte,  and  without  notice,  is  valid. 
— ^Kearney  v.  Kearney,  72  Cal.  591,  595,  15  Pac.  769;  Gaylord  v.  Place, 
98  Cal.  472,  480,  33  Pac.  484.  The  proceeding  is  in  rem,  and  all  parties 
interested  are  bound  by  it,  without  personal  notice. — Hanley  v.  Hanley, 
114  Cal.  690,  694,  46  Pac.  736;  Kearney  v.  Kearney,  72  Cal.  591,  593,  15 
Pac.  769.    Nor  can  heirs  or  devisees  claim  that  they  are  deprived  of 
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their  property  without  due  process  of  law,  because  the  court,  having 
jurisdiction  of  the  estate  of  the  deceased  before  distribution,  has  deter- 
mined, without  notice,  to  set  apart  some  or  all  of  the  estate  absolutely 
to  the  widow,  and  that  no  appeal  is  allowed  from  the  order.  They  take 
the  estate  subject  to  that  very  contingency,  and  they  are  not  deprived 
of  it  in  the  sense  intended  by  the  constitutional  inhibition  when  that 
contingency  occurs. — Otto  v.  Long,  144  CaL  144,  148,  77  Pac.  885.  A 
failure  to  file  or  to  enter  the  order  setting  apart  a  probate  homestead  to 
the  widow,  until  after  she  had  executed  a  mortgage  thereon,  which  was 
foreclosed  against  her,  did  not  affect  the  validity  of  her  title,  or  of 
the  mortgage.— Otto  v.  Long,  144  Cal.  144,  146,  77  Pac.  885.  Should  it 
be  conceded  that  the  court  erred  in  setting  apart  absolutely  to  a  widow 
a  homestead  out  of  the  separate  property  of  her  deceased  husband,  still 
it  is  only  an  error  committed  in  the  exercise  of  its  jurisdiction,  and  the 
order  is  not  void.  Hence,  if  no  appeal  has  ever  been  taken  from  the 
order,  it  is  in  force;  and  this  being  so,  the  court  errs  in  distributing,  as 
part  of  the  estate,  the  land  so  set  apart  as  a  homestead.  By  force  of 
the  decree  setting  it  aside,  the  title  to  the  homestead  is,  as  against  the 
heirs  of  the  deceased,  in  the  parties  named  in  that  decree. — Estate  of 
Moore,  96  Cal.  522,  531,  32  Pac.  584.  The  term  "family"  is  synonymous 
with  and  represents  the  surviving  wife  or  husband  and  children,  if  any. 
Hence,  when  the  court,  in  its  decree  setting  apart  a  probate  homestead 
for  the  widow  and  children,  uses  the  phrase,  for  the  "use  of  the  family" 
of  the  deceased,  the  term  "family"  expresses  the  meaning  and  is  used 
in  the  sense  of  the  statute,  and  is,  therefore,  fully  explicit  enough  to 
describe  the  widow  and  children. — Phelan  v.  Smith,  100  Cal.  159,  170, 
34  Pac.  667.  The  provision  in  the  statute  for  recording  in  the  recorder's 
office  a  homestead  out  of  the  decedent's  exempt  property,  for  the  use 
of  the  widow,  is  manifestly  no  more  than  a  direction  for  the  preserva- 
tion of  an  additional  record,  to  impart  notice  to  third  persons,  and 
recording  is  not  essential  to  the  validity  of  a  probate  homestead. — Otto 
V.  Long,  144  Cal.  144,  77  Pac.  885,  886.  In  view  of  the  very  grave  ques- 
tions which  have  been  raised  in  regard  to  the  validity  of  homesteads 
set  apart  without  notice,  it  has  been  suggested  in  California  that  pro- 
bate judges  adopt,  as  a  suitable  mode  of  proceeding,  the  mode  found  in 
sections  1474-1486  of  the  Code  of  Civil  Procedure  of  that  state,  so  far 
as  applicable;  that  is,  the  admeasurement  and  appraisal  of  the  home- 
stead, the  report,  the  setting  of  the  day  for  hearing,  and  the  notice  as 
there  prescribed. — Kearney  v.  Kearney,  72  Cal.  591,  597,  15  Pac.  769. 

20.  Order.  Effect  of. — The  order  setting  apart  a  probate  homestead 
to  the  widow  relieves  the  property  from  administration,  as  It  does  not 
then  constitute  assets  of  the  estate  of  the  deceased,  and  excludes  it  from 
distribution;  but  it  does  not  affect  the  title  of  the  homestead. — Estate 
of  Qilmore,  81  Cal.  240,  243,  22  Pac.  655;  Dickey  v.  Gibson,  121  Cal.  276, 
278,  53  Pac.  704;  Estate  of  SUll,  117  CaL  509,  513,  49  Pac.  463;  Saddle- 
mire  V.  Stockton  Sav.,  etc.,  Soc,  144  Cal.  650,  654,  79  Pac  381;  Herrold 
V.  Reen,  58  Cal.  443;  Rich  v.  Tubbs,  41  Cal.  84;  Schadt  ▼.  fleppe,  45  Cal. 
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433;  Estate  of  Boland,  43  Cal.  640,  642;  Estate  of  Hamilton,  120  Cal.  421, 
426,  52  Pac.  708.  As  the  homestead,  when  set  apart,  ceases  to  be  a 
part  of  the  assets  of  the  estate,  neither  the  probate  court  nor  the 
executor  or  administrator  has  any  further  control  over  it  after  it  has 
been  so  assigned. — Estate  of  Orr,  29  Cal.  101,  104;  Schadt  v.  Heppe,  45 
Cal.  433,  437;  Estate  of  Bums,  54  Cal.  223,  228.  The  title  of  the  widow, 
acquired  by  survivorship,  is  not  affected  by  a  subsequent  order  of  the 
court  setting  the  property  apart  to  her  as  a  homeistead. — Saddlemlre  v. 
Stockton  Sav.,  etc.,  Soc,  144  Cal.  650,  653,  79  Pac.  381.  The  effect  of  thcv 
homestead  order  is  to  remove  the  premises  set  apart  from  the  disposi- 
tion of  the  will,  and  to  vest  title  thereto,  subject  to  the  order,  in  the 
heirs  of  the  deceased,  as  distinguished  from  the  devisees. — Estate  of 
Levy,  141  Cal.  646,  648,  99  Am.  8t.  Rep.  92,  75  Pac.  301.  It  is  error  for 
the  probate  court  to  set  apart  absolutely  to  the  widow  and  minor  chil- 
dren a  probate  homestead  out  of  the  estate  of  her  deceased  husband 
for  the  "use  of  the  family,"  though  he  does  not  designate  that  it  is  for 
a  "limited  period."  It  is  only  where  a  homestead  is  set  apart  from  the 
separate  property  of  the  deceased  that  it  is  required  to  be  for  a  "limited 
period";  Phelan  v.  Smith,  100  Cal.  158,  170,  34  Pac.  667.  The  widow, 
or  widow  and  minor  children,  as  the  case  may  be,  take  the  homestead 
subject  to  all  valid  liens  existing  against  it  at  the  time  of  the  death 
of  the  husband,  and  free  from  all  other  claims. — Estate  of  Orr,  29  Cal. 
101, 104.  The  adjudication  of  claims  against  a  probate  homestead  is  for 
another  forum  than  the  probate  court.  Hence,  a  decree  of  the  probate 
court  setting  apart  a  probate  homestead  subject  to  the  Hens  of  mort- 
gages existing  against  it  is  unauthorized. — Chalmers  v.  Stockton  B.  &  L. 
Soc,  64  Cal.  77, 78,  28  Pac.  59.  The  statute  requiring  the  court  to  set  aside 
a  probate  homestead  does  not  provide  that  it  shall  be  set  aside  clear  and 
free  from  all  encumbrances;  nor  does  it  declare  that  the  order  setting 
apart  the  homestead  shall  destroy  or  in  any  manner  Impair  any  lien 
upon  the  property.  It  follows  that  the  setting  apart  of  a  homestead 
does  not  destroy  or  impair  the  lien  of  a  valid  mortgage  executed  by 
the  testator. — Estate  of  McCalley,  50  Cal.  544,  546.  Where  the  property 
exempt  from  execution  is  set  apart  to  the  widow  and  minor  children,  it 
is  no  longer  under  the  control  or  superviislon  of  the  court. — Bell  v.  Bell, 
2  Cal.  App.  338,  83  Pac.  814.  An  order  setting  apart  a  homestead  has 
no  other  effect  than  to  withdraw  the  property  from  administration, 
and  to  that  extent  relieve  the  executor  or  administrator  from  the 
necessity  of  accounting  therefor. — Estate  of  Klumpke,  167  Cal.  415, 
139  Pac.  1062. 

21.  Order.  Finality  and  conclusiveness. — ^An  order  setting  apart  a 
homestead  for  the  use  of  the  survivor,  or  of  the  survivor  and  minor 
children,  is  appealable;  but  where  the  time  for  an  appeal  has  elapsed, 
the  order  becomes  final  and  conclusive  upon  all  matters  determined,  or 
which  might  have  been  determined,  upon  the  hearing  of  the  matter. 
Such  a  judgment  is  founded  In  proceedings,  not  against  persons  as 
such,  but  against  or  upon  the  thing  or  subject-matter  itself,  whose 
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Status  or  condition  is  to  be  determined,  and  the  Judgment,  when  ren- 
dered, Is  a  solemn  declaration  of  the  status  of  the  thing,  and  ipso 
facto  renders  it  what  it  declares  it  to  be. — ^Kearney  v.  Kearney,  72 
Cal.  591,  15  Pac.  769;  Oruwell  v.  Seybolt,  82  Cal.  7,  10,  22  Pac.  938; 
Fealey  v.  Fealey,  104  Cal.  354,  43  Am.  St  Rep.  Ill,  38  Pac.  49;  Hanley 
y.  Hanley,  114  Cal.  690,  694,  46  Pac.  736.  Thus  if  the  question  whether 
the  property  set  apart  to  the  widow  as  a  homestead  was  or  was  not 
community  property,  is  put  in  issue  in  the  homestead  proceedings,  that 
question  is  concluded  by  the  judgment. — Fealey  v.  Fealey,  104  Cal. 
354,  358,  359,  43  Am.  8t  Rep.  Ill,  38  Pac.  49.  The  proceedings  being 
in  rem,  all  persons  interested  are  bound  by  it,  without  personal  notice. — 
Hanley  v.  Hanley,  114  Cal.  690,  694,  47  Pac.  736.  And  a  decision,  in  a 
probate  homestead  proceeding,  finding  and  declaring  that  the  appli- 
cant is  not  the  widow,  is,  where  such  issue  of  fact  is  vital  to  the 
controversy,  and  has  been  tried  and  determined  against  the  widow,  a 
final  determination  of  fact,  which  is  forever  binding  in  every  court 
between  the  parties  to  that  litigation  and  their  privies,  and  becomes 
the  law  of  the  case. — Estate  of  Harrington,  147  Cal.  124,  109  Am.  8t. 
Rep.  118,  81  Pac.  546.  Order  setting  apart  homestead  for  decedent's 
family  including  widow,  made  without  adverse  appearance  or  contest 
though  conclusive  as  to  property  set  apart,  held  not  judicial  determina- 
tion of  widowhood,  binding  in  all  future  proceedings. — ^In  re  Hancock's 
Estate,  156  Cal.  804,  134  Am.  8t  Rep.  177,  106  Pac.  58.  Proceedings  in 
probate  for  the  settlement  of  estates  of  deceased  persons  are  in  the 
nature  of  proceedings  in  rem;  and  judgments  therein,  so  far  as  they 
relate  to  the  disposition  of  the  property  of  the  estate,  are  binding  on 
the  parties  interested.— Rountree  v.  Montague,  30  Cal.  App.  170,  157 
Pac.  623. 

22.  Power  to  encumber  or  alienate. — The  right  to  a  probate  home- 
stead is  not  the  subject  of  sale.  It  is  merely  a  right  to  have  the 
court,  as  a  part  of  the  administration  of  the  estate  of  a  decedent,  set 
apart  property,  and  not  until  such  action  can  it  be  said  that  any 
estate  has  become  vested,  either  at  law  or  in  equity.  The  right  to 
have  a  homestead  set  apart  is  therefore  not  estate,  either  at  law  or 
in  equity.  The  estate  of  homestead  is  one  of  a  peculiar  nature.  It 
is  a  provision,  by  the  humanity  of  the  law,  for  a  residence  for  the 
owner  and  his  family. — Estate  of  Moore,  57  Cal.  437,  444;  Estate  of 
Burton,  63  Cal.  36,  38.  The  homestead  is  set  apart  "for  the  use  of  the 
family,"  and  "belongs"  to  the  widow  and  minor  children;  and  is  to 
remain  as  a  homestead,  without  any  power  in  either  of  the  parties 
interested  to  destroy  its  quality  as  a  homestead  until  after  all  of 
the  children  have  arrived  at  majority.  The  homestead  is  a  place  of 
abode  for  the  family,  and  no  act  of  any  member  of  the  family  can 
in  any  way  prejudice  the  rights  of  the  others  to  occupy  it  It  must 
remain  Intact  until  the  youngest  child  has  reached  majority.  Hence 
it  is  not  competent  for  either  of  the  other  co-tenants  to  have  a  parti- 
tion until  that  period  has  been  reached. — Hoppe  v.  Hoppe,  104  Cal.  94, 
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100,  37  Pac.  894.  To  hold  that  the  widow,  or  any  fewer  than  all  of  the 
parties  in  Interest,  can,  by  a  conveyance,  defeat  the  object  of  the  law, 
would  be  a  fraud  upon  the  rights  of  those  not  Joining  in  such  convey- 
ance.—Phelan  V.  Smith,  100  Cal.  158,  166,  34  Pac.  667.  But  the  widow, 
and  the  children  upon  attaining  majority,  may  dispose  of  their  respec- 
tive interests  in  the  homestead,  and  when  all  the  children  have  reached 
majority,  the  mother  and  children  may  have  a  partition,  or  may  sell 
the  property  freed  from  its  homestead  character. — Estate  of  Hamilton, 
120  Cal.  421,  428,  62  Pac.  708.  And  where  the  widow  has  the  right  to 
convey  a  homestead  awarded  to  her  by  the  probate  court,  her  grantee 
is  vested  with  the  fee,  and  the  right  to  the  use  of  water  appurtenant 
thereto. — Bullerdick  v.  Hermsmeyer,  32  Mont.  541,  81  Pac.  334,  337. 
A  widow  who  has  no  interest  in  her  deceased  husband's  estate  what- 
ever, except  to  have  a  probate  homestead  admeasured  to  her,  and  her 
right  as  a  legatee  under  his  will,  is  not  estopped  from  claiming  a 
probate  homestead  out  of  the  land  of  her  deceased  husband  notwith- 
standing she  had  made  an  agreement  assigning  her  right  to  receive  a 
legacy  from  the  estate,  and  making  such  assignment  more  secure  by 
conveying  her  right  as  heir  in  case  the  legacy  should  fall  by  the 
revocation  of  the  will.  The  will  not  being  revoked,  there  was  not  a 
conveyance  by  her  of  any  interest  in  the  estate,  if  her  right  to  a  pro- 
bate homestead  out  of  the  estate  was  not  a  subject  of  conveyance. — 
Estate  of  Vance,  100  Cal.  426,  428,  34  Pac.  1087. 

23.  Mortgage  lien.  Preaentation  of  claims. — ^If  the  widow  takes  a 
probate  homestead,  it  is  subject  to  a  valid  mortgage  thereon,  and  the 
mortgagee,  as  before  the  death  of  the  husband,  may  subject  the  land  to 
the  satisfaction  of  the  mortgage  debt,  but  his  remedy  is  not  in  the 
probate  court. — ^Estate  of  Orr,  29  Cal.  101,  104.  The  probate  court  has 
no  power  to  make  a  decree  declaring  that  the  homestead,  as  set  apart, 
shall  be  subject  to  the  liens  of  mortgages  thereon. — Chalmers  v.  Stock- 
ton B.  &  L.  Soc,  64  Cal.  77,  78,  28  Pac.  59.  The  court  has  no  power 
to  order  the  executors  or  administrators  to  discharge  the  lien  of  a 
mortgage  upon  a  probate  homestead,  the  title  to  which  is  vested  in  fee 
in  the  widow,  if  no  claim  for  the  debt  has  been  presented  against  the 
estate.  The  mortgagee's  recourse,  in  such  a  case,  is  limited  to  the 
mortgaged  property.— Estate  of  Huelsman,  127  Cal.  275,  277, 59  Pac.  776. 
The  statute  does  make  a  provision  for  the  extinguishment  of  liens  and 
encumbrances  upon  a  homestead  which  is  selected  and  recorded  prior 
to  the  death  of  one  of  the  spouses,  but  that  statute  deals  with  home- 
steads declared  during  the  lifetime  of  the  spouses,  and  the  law  has 
not  seen  fit  to  make  the  same  provision  with  respect  to  probate  home- 
steads.—Estate  of  Huelsman,  127  Cal.  275,  277,  59  Pac.  776.  This  case, 
however,  holding  that  there  is  no  provision  for  paying  off  liens  on  a 
probate  homestead,  which  liens  existed  at  the  death  of  deceased,  does 
not  hold  that  the  administrator  can  not  pay  off  liens  on  a  probate 
homestead,  which  they,  of  their  own  volition,  and  contrary  to  the  spirit 
and  intent  of  the  law,  have  placed  there.    If  the  court  authorizes  a 


934  PROBATE  LAW  AND  PRACTICE. 

mortgage  upon  an  estate,  including  the  probate  homestead  set  apart 
therefrom  for  the  minor  children,  when  it  would  not  have  done  so 
if  the  facts  had  been  called  to  its  attention,  and  the  estate  is  sol- 
vent, land  not  Included  in  the  homestead  should  first  be  sold  and  the 
proceeds  applied  to  the  satisfaction  of  the  mortgage  debt,  and  if  the 
proceeds  are  sufficient  to  pay  ofE  the  mortgage,  the  homestead  claim- 
ant is  entitled  to  have  the  premises  free  from  the  encumbrance. — 
Estate  of  Shively,  145  Cal.  400,  403,  78  Pac.  869.  It  is  the  duty  of 
the  court,  before  the  property  of  an  estate  is  mortgaged,  to  set  apart 
a  homestead  from  the  unencumbered  real  estate,  regardless  of  the 
creditors  of  the  estate;  but  if  the  court  authorizes  a  portion  of  the 
property  of  a  decedent's  estate  to  be  mortgaged  before  setting  apart 
a  probate  homestead  out  of  that  portion  thereof,  and  the  proceeds 
of  such  mortgage  are  used  in  paying  debts  and  expenses  of  admin- 
istration, the  administrators  have  the  right  to  apply  all  of  the  pro- 
ceeds of  a  sale  of  the  mortgaged  premises  toward  payment  of  the 
mortgage  on  the  probate  homestead.  The  estate  being  solvent,  the 
administrators  can  not  be  allowed  to  deprive  the  minor  children  of  a 
homestead  because  the  court  authorized  a  mortgage  upon  it  when  it 
would  not  have  done  so  if  the  facts  had  been  called  to  its  attention. — 
Estate  of  Shively,  145  Cal.  400,  402,  403,  78  Pac.  869.  The  rule  in 
California  which  requires  a  mortgage  upon  the  homestead  to  be  pre- 
sented to  the  administrator  as  a  claim  is  based  upon  the  provisions  of 
section  1475  of  the  Code  of  Civil  Procedure  of  that  state,  but  such 
rule  does  not  apply  at  all  to  a  probate  homestead. — ^Bank  of  Woodland 
V.  Stephens,  144  Cal.  659,  663,  664,  79  Pac.  379.  If  the  mortgage  is 
upon  a  probate  homestead  set  apart  by  the  court  for  the  use  of  the 
family,  no  presentation  of  the  mortgage  claim  is  required. — Browne  v. 
Sweet,  127  Cal.  332,  335,  59  Pac.  774;  McGahey  v.  Forrest,  109  Cal.  63, 
68,  41  Pac.  817;  Schadt  v.  Heppe,  45  Cal.  433.  Homesteads  set  apart 
by  order  of  the  court  during  the  pendency  of  probate  proceedings,  which 
had  no  existence  prior  to  the  death  of  the  decedent,  are  not  included  in 
section  1475  of  the  Code  of  Civil  Procedure  of  California,  but  are  left 
to  the  control  of  section  1500  of  the  same  code,  and  a  prior  lien  thereon 
may  be  enforced  without  the  necessity  of  presenting  the  claim  secured 
thereby  to  the  executor  or  administrator,  provided  the  holder  is  willing 
to  expressly  waive,  in  his  complaint,  and  does  waive,  all  recourse  to 
any  other  property  of  the  estate. — McGahey  v.  Forrest,  109  Cal.  63,  69, 
41  Pac.  817. 

REFERENCES. 

A  mortgage  placed  upon  property  after  it  has  been  set  aside  as  a 
probate  homestead  need  not  be  presented  against  the  estate.  The 
claim,  in  such  a  case,  is  not  against  the  estate. — See  19,  subd.  (2), 
supra. 

24.  Value. — It  is  settled  that  there  is  no  specified  limitation  of  value 
in  the  case  of  a  probate  homestead,  the  rule  being,  that  the  court 
may  set  apart  such  property  as,  regardless  of  its  value,  in  view  of 
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the  value  and  condition  of  the  estate,  may  seem  just  and  proper,  and 
this  is  80,  whether  such  homestead  has  been  selected  for  a  limited 
period  or  not — Estate  of  Levy,  141  Cal.  646,  652,  99  Am.  St.  Rep.  92, 
75  Pac  801;  Estate  of  Adams,  128  Cal.  380,  57  Pac.  569,  60  Pac.  965; 
Estate  of  Walkerly,  81  Cal.  579,  22  Pac.  888;  Estate  of  Smith,  99  Cal. 
449,  84  Pac.  77;  EsUte  of  Schmidt,  94  Cal.  334,  337,  29  Pac.  714.    But 

it  has  been  held  that  where  an  estate  is  solvent  the  court  must  take 
into  account  the  rights  of  creditors;  and  as  the  legislature  has  fixed 
the  sum  of  |5000  as  the  limit  in  value  which  the  debtor  may  claim  for 
his  homestead  against  the  demand  of  his  creditors,  "a  wise  exercise  of 
judicial  discretion  would  limit  the  homestead  to  be  so  set  apart  to 
this  amount  in  value  in  the  case  of  an  insolvent  estate,  where  a  home- 
stead of  this  value  can  be  divided  from  the  remainder  of  the  estate, 
or  where  the  property  sought  to  be  set  apart  is  capable  of  such  ad- 
measurement."— Estate  of  Adams,  128  Cal.  380,  384,  57  Pac.  569,  60 
Pac.  965.  While  the  rights  of  creditors  are.  not  to  be  disregarded  in 
setting  apart  a  homestead,  they  "are  subordinate  to  the  right  of  the 
family  to  a  home."— Estate  of  Adams,  128  Cal.  380,  383,  57  Pac.  569,  60 
Pac.  965;  and  if,  in  order  to  set  apart  such  a  home,  it  is  necessary  to 
take  the  entire  estate  of  the  deceased,  the  creditors'  rights  must  yield. 
— -Keyes  v.  Cyrus,  100  Cal.  322,  326,  38  Am.  St  Rep.  296,  34  Pac.  722. 
Heirs,  devisees,  and  legatees  occupy,  at  best,  a  no  more  advantageous 
position  than  creditors. — Sulzberger  v.  Sulzberger,  50  Cal.  385;  Estate 
of  Davis,  69  Cal.  458,  10  Pac.  671;  Estate  of  Lahilf,  86  Cal.  151,  24 
Pac.  850.  Wbile  they  have  rights  which  should  be  considered,  the 
family  is  first  entitled  to  a  home,  if  there  is  property  capable  of  being 
set  apart  as  such;  and  where  the  only  premises  suitable  for  homestead 
purposes  are  indivisible,  and  no  homestead  can  be  given  to  the  family, 
unless  the  whole  of  such  premises  is  given,  the  fact  that  such  premises 
are  valued  at  |17,500,  and  constitute  In  value  nearly  one-half  of  the 
estate,  does  not  impair  the  homestead  right,  in  the  absence  of  a  statu- 
tory limitation  as  to  value. — Estate  of  Levy,  141  Cal.  646,  652,  99  Am. 
St  Rep.  92,  75  Pac.  301.  If  the  only  property  suitable  for  homestead 
purposes  is  Incapable  of  diyision,  and  if  it  is  necessary  to  set  aside  the 
whole  of  such  property,  the  court  may  properly  set  it  apart  for  the 
most  limited  period, — ^the  period  of  administration  of  the  estate, — and 
may  further  provide  that  the  family  allowance  theretofore  granted  shall 
cease  and  determine.  The  rights  of  all  others  Interested  in  the  estate 
will  thus  be  preserved,  so  far  as  practicable. — Estate  of  Levy,  141  Cal. 
646,  653,  99  Am.  St  Rep.  92,  75  Pac.  301.  Although  the  California  code 
provides  a  machinery  by  which  creditors  may  have  the  homestead  de- 
clared sold,  and  the  proceeds  in  excess  of  |5000  applied  to  the  pay- 
ment of  debts,  this  does  not  afEect  the  "creation"  of  a  homestead  upon 
land  in  excess  of  |5000,  upon  a  contest  between  the  widow  and  the 
heirs  at  law  of  the  decedent  Such  provision  has  nothing  to  do  with 
the  "creation"  of  a  homestead,  even  when  it  is  established  by  the  par- 
ties under  the  Civil  Code;  and  there  are  no  existing  provisions  of  the 
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Code  which  restrain  the  court  from  BelecUng  premises  as  a  homestead 
because  they  exceed  in  value  |5000.  There  were  such  provisions  in 
sections  1480-1484  of  the  Code  of  Civil  Procedure  of  California;  but 
those  sections  were  repealed  in  1874. — Estate  of  Smith,  99  Cal.  449, 
34  Pac.  77.  When  a  homestead  estate  is  decreed  by  the  county  court 
in  a  homestead  which  exceeds  |5000  in  value,  and  is  indivisible,  the 
decree  should  show  the  amount  of  the  excess  in  value,  and  the  fact 
that  the  property  is  indivisible. — Calmer  v.  Calmer,  16  N.  D.  120,  106 
N.  W.  684.  In  the  state  of  Washington,  a  widow  can  not  claim  for  her- 
self and  her  minor  children  any  permanent  homestead  in  premises 
which  were  the  separate  property  of  the  deceased  husband  at  the 
time  of  his  death.  The  realty  vests  in  the  heirs  at  law  of  the  decedent, 
subject  to  the  lawful  rights  and  claims  of  creditors  and  all  parties 
interested  in  the  regular  course  of  administration.  The  law  does  not 
prevail  in  that  state,  that,  no  matter  how  valuable  the  homestead  of 
the  decedent  may  be,  it  must  go  to  his  widow  or  children,  to  the 
exclusion  of  the  rights  of  his  creditors,  as  this  would  have  the  effect 
of  enlarging  the  homestead  rights  of  the  widow  and  children  by  reason 
of  the  death  of  the  husband.— Lloyd  v.  Uoyd,  34  Wash.  84,  74  Pac.  1061. 
The  right  to  declare  a  homestead  depends  not  upon  the  acreage  of  the 
land,  or  the  number  of  tracts  included,  or  upon  the  character  of  the 
title,  but  only  on  the  value,  which  must  not,  in  California,  exceed  in 
value  16000.— Bell  v.  Wilson,  172  Cal.  1^3,  126,  166  Pac.  626.  A  pro- 
bate homestead  is  one  to  be  created  by  the  probate  court  out  of  real 
property  belonging  to  the  decedent,  which  was  subject  to  a  homestead 
at  the  time  of  the  death  of  the  decedent,  and  which  was  such  as  might 
have  been  occupied  as  a  home  at  the  time  of  the  decedent's  death; 
the  value  of  such  homestead,  under  the  statute  of  Idaho*  is  not  to 
exceed  16000.— Estate  of  McVay,  14  Ida.  66,  66,  93  Pac  28,  81. 

25.  Waiver,  loss»  and  determination  of  right. — The  acceptance,  by  a 
widow,  of  letters  testamentary,  and  the  fact  that  she  was,  by  the 
will,  constituted  one  of  the  residuary  legatees,  does  not  tend  to  show 
that  she  waived  her  right  to  a  homestead  as  prescribed  by'  the  statute. 
—Sulzberger  v.  Sulzberger,  60  Cal.  386,  388;  Estate  of  Firth,  146  Cal. 
236,  239,  78  Pac.  643.  Nor  does  she  waive  her  right  to  a  probate 
homestead  by  qualifying  as  executrix  under  the  will. — ^Estate  of  Firth, 
146  Cal.  236,  239,  78  Pac.  643.  The  homestead,  when  set  aiJart,  is  for 
the  benefit  of  the  widow  and  children,  and  the  widow  can  not  indi- 
vidually, by  any  act  of  her  own,  waive  the  rights  of  the  children. — 
Phelan  v.  Smith,  100  Cal.  168,  166,  34  Pac.  667.  When  minors  have 
reached  their  majority  without  an  application  for  a  homestead  having 
been  made  for  or  on  their  behalf,  their  rights  are  lost;  but  neither 
the  widow,  nor  the  other  children,  can,  individually  or  collectively, 
waive  the  right  of  a  child  who  has  not  attained  majority  to  a  probate 
homestead.— Estate  of  SUU,  117  Cal.  609,  49  Pac.  463,  466.  If  a  sur- 
viving husband,  who  has  had  a  homestead  set  apart  to  him,  afterwards 
sells  the  same,  he  is  not  entitled  to  another  homestead  out  of  the 
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separate  property  of  his  deceased  wife. — Estate  of  Ackerman,  80  Cal. 
208,  13  Am.  8t.  Rep.  116»  22  Pac.  141.  So  If  a  widow,  who  is  entitled 
to  a  homestead,  marries  before  an  order  of  the  court  setting  it  apart 
to  her,  she  loses,  by  such  marriage,  her  right  to  the  homestead. — 
Estate  of  Boland,  43  Cal.  640,  642;  Estate  of  StiU,  117  Cal.  609,  49  Pac. 
463.  The  homestead  is  set  apart  "for  the  use  of  the  family,"  and 
''belongs"  to  the  widow  and  minor  children;  and  is  to  remain  as  a 
homestead  without  any  power  in  either  of  the  parties  interested  to 
destroy  its  quality  as  a  homestead,  until  after  all  of  the  children  have 
arrived  at  majority.  The  homestead  is  the  place  of  abode  for  the 
family,  and  no  act  of  any  member  of  the  family  can  in  any  way  preju- 
dice the  rights  of  the  others  to  occupy  it.  It  must  remain  intact  until 
the  youngest  child  has  reached  its  majority.  Hence  it  is  not  compe- 
tent for  either  of  the  other  co-tenants  to  have  a  partition  until  that 
period  has  been  reached. — ^Hoppe  y.  Hoppe,  104  Cal.  94,  100,  37  Pac. 
894;  Estate  of  Hamilton,  120  Cal.  421,  427.  62  Pac.  708.  When  the 
children  arrive  at  majority,  their  interest  in  the  homestead,  as  a  home- 
stead, ceases,  for  they  no  longer  constitute  a  part  of  the  family,  and 
whatever  rights  they  thereafter  have  in  the  land  covered  by  the  home- 
stead are  in  the  nature  of  those  of  remaindermen  or  reversioners. — 
Moore  v.  Hoffman,  126  Cal.  90,  93,  78  Arru  St.  Rep.  27,  67  Pac.  769. 
The  widow  and  minor  children  do  not  lose  their  right  to  a  homestead 
by  the  widow's  act,  as  administratrix,  in  procuring  an  order  of  sale 
of  the  property,  which  property  was  never  sold  under  such  order. — 
Estate  of  Still,  117  Cal.  609,  49  Pac.  463,  466.  It  is  a  governing  prin- 
ciple that  the  homestead  right  continues  in  favor  of  any  one  of  the 
family  for  whom  it  was  created,  as  long  as  he  or  she  asserts  it,  and 
remains  in  a  position  to  assert  it;  and  this  principle  applies,  either 
where  the  rights  of  the  minor  children  are  being  asserted  as  against 
the  act  of  the  widow,  or  where  the  rights  of  the  widow  are  being 
asserted  as  against  the  acts  of  the  children.  When  the  children  arrive 
at  majority,  their  interest  in  the  homestead,  as  a  homestead,  ceases, 
and  the  widow,  being  the  only  homestead  claimant  left,  could,  of 
course,  dispose  of  her  interest  in  the  land,  because  there  would  then 
be  no  other  homestead  claimant  to  contest  her  right  to  do  so.  But 
the  grantee  of  a  child  can  not  disturb  the  widow's  possession  until  her 
homestead  right  has  been  extinguished,  either  by  her  own  act  or  by 
operation  of  law,  and  it  can  not  be  extinguished  by  the  act  of  any 
one  of  the  children,  either  before  or  after  their  majority. — Moore  v. 
Hoffman,  126  Cal.  90,  93,  73  Am.  St  Rep.  27,  67  Pac.  769. 

26.  Vesting  of  title. — ^If  no  homestead  was  selected,  designated,  or 
recorded  in  the  lifetime  of  the  husband,  a  decree  setting  apart  a 
homestead  for  the  use  of  the  family  of  the  decedent  vests  the  title 
to  the  homestead  in  the  widow  and  minor  children. — Hoppe  v.  Hoppe, 
104  Cal.  94,  100,  87  Pac.  894;  Fealey  v.  Fealey,  104  Cal.  364,  860. 
43  Am.  St  Rep.  Ill,  38  Pac.  49;  Estate  of  Oilmore,  81  Cal.  240,  243, 
22  Pac.  666;  but  npon  the  death  of  a  spouse,  the  community  property 
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upon  which  a  homestead  exists  vests  absolutely  in  the  survivor. — 
Sheehy  v.  Miles,  98  Cal.  288,  295,  28  Pac.  1046;  Dickey  v.  Gibson, 
113  Cal.  26,  30,  64  Arru  8t.  Rep.  321,  45  Pac.  15;  Vandall  v.  Teague, 
142  Cal.  471,  474,  76  Pac.  35;  Saddlemire  v.  Stockton  Sav.,  etc.,  Soc, 
144  Cal.  650,  653,  79  Pac.  381;  and  the  probate  court  has  no  power  to 
make  a  decree  setting  apart  the  property  for  the  "use  of  the  family"; 
and  the  effect  of  such  a  decree,  if  made,  no  matter  how  broad  its 
language,  is,  simply,  to  take  the  property  out  of  administration. — 
Sheehy  v.  Miles,  98  Cal.  288,  295,  28  Pac.  1046.  If  the  homestead,  how- 
ever, was  selected  while  the  husband  and  wife  were  both  alive,  out  of 
the  separate  property  of  either,  it  vests,  on  the  death  of  the  person 
from  whose  property  it  was  selected,  in  his  or  her  heirs,  subject  to  the 
power  of  the  court  to  assign  it  for  a  limited  period  to  the  family  of  the 
decedent. — Mawson  v.  Mawson,  50  Cal.  539,  548;  Oruwell  v.  Seybolt, 
82  Cal.  7,  22  Pac.  938;  Estate  of  Moore,  96  Cal.  522,  82  Pac.  584;  Hard- 
wick  ▼.  Black,  128  Cal.  672,  61  Pac.  381;  Estate  of  Fath,  182  Cal. 
609,  64  Pac.  996.  If  a  probate  homestead  is  set  apart  to  the  widow 
out  of  community  property,  and  there  are  no  minor  children,  the  title 
thereto  vests  absolutely  in  her. — Otto  v.  Long,  144  Cal.  144,  146,  77 
Pac.  886.  If  the  homestead  is  set  apart  by  the  probate  court  out  of  the 
separate  estate  of  the  deceased  husband,  it  belongs  to  the  widow  and 
minor  children.  If  there  are  any. — ^Estate  of  Schmidt,  94  Cal.  834,  338, 
29  Pac.  714;  but  if  there  is  no  minor  child  or  children,  one-half  vests 
in  the  widow  and  the  other  half  in  the  child,  or  in  the  children  in  equal 
proportion. — ^Hardwick  v.  Black,  128  Cal.  672,  674,  61  Pac.  381,  approv- 
ing Mawson  v.  Mawson,  50  Cal.  539,  542,  a  case  which  the  court  said 
had  not  only  stood  unquestioned  for  twenty-flve  years,  but  had  been 
frequently  alluded  to  in  subsequent  decisions  of  the  supreme  court, — 
sometimes  with  approval,  and  never  otherwise.  Under  a  statute  pre- 
scribing that  the  homestead  may  be  set  apart  for  a  limited  period,  the 
period  can  not  be  greater  than  for  life,  and  a  decree  setting  aside  a 
homestead  for  a  specified  term  of  years  is  on  condition  that  the  party 
live  so  long,  and  upon  death  before  the  expiration  of  such  period,  the 
homestead  vests  in  the  party  from  whose  property  it  was  taken. — 
Neary  v.  Godfrey,  102  CaL  338,  341,  36  Pac.  655.  When  a  homestead  has 
been  set  apart  to  a  surviving  spouse  and  minor  children,  or  if  there 
be  no  minor  children,  to  the  surviving  spouse,  or  if  there  be  no  sur- 
viving spouse  to  the  minor  children,  the  homestead  becomes  the  abso- 
lute property  of  the  persons  to  whom  it  was  set  apart,  and  the  other 
heirs  of  the  intestate  have  no  interest  in  or  to  a  homestead  so  set 
apart — Christianson  v.  Robinson,  35  Utah  67,  99  Pac.  459.  If  there 
is  no  community  property,  at  the  time  the  community  is  dissolved  by 
the  death  of  the  husband,  but  there  is  separate  property  of  the  hus- 
band, the  widow  is  entitled  to  a  homestead,  for  a  ''limited  period/'  out 
of  such  property,  the  legal  title  to  vest,  eventually,  in  the  devisees 
named  in  her  husband's  will. — Clark  v.  Baker,  76  Wash.  110,  118,  135 
Pac.  1025.    Sections  558  and  1366,  Rem.  ft  Bal.  Code  of  the  state  of 
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Washington  (Rem.  1916  Code,  sections  558  and  1366),  must  be  con- 
strued in  pari  materia,  and,  when  so  construed,  it  seems  clear  that 
the  legislature,  by  section  1366,  intended  to  vest  title  in  the  heirs  sub- 
ject to  existing  laws  and  to  the  right  of  the  surviving  spouse  to  assert 
a  homestead  out  of  the  property. — Stewart  v.  Fltzsimmons,  86  Wash. 
55,  149  Pac.  659;  affirmed  in  88  Wash.  700,  153  Pac.  20.  If  a  homestead 
selected  from  the  community  property  vests  in  the  survivor  on  the 
death  of  the  husband  or  wife,  such  vesting  depends,  not  on  the  mere 
estimate  of  the  appraisers  in  the  inventory  of  the  estate,  but  on  the 
fact  that  the  premises  selected  are  of  the  community  property. — 
Estate  of  Bette,  171  Cal.  583,  153  Pac.  949. 

27.  Vacating  order.  Coliateral  attack. — Before  making  an  order  set- 
ting apart  a  probate  homestead,  it  is  necessary  for  the  court  to  de- 
termine that  the  facts  exist  which  authorize  it  to  do  so,  and  this  deter- 
mination, when  made,  can  not  be  inquired  into  collaterally. — Otto  v. 
Long,  144  Cal.  144,  147,  77  Pac.  885;  Saddlemire  v.  Stockton  Sav.,  etc« 
Soc.,  144  Cal.  650,  655,  79  Pac.  381.  But  if  an  application  is  made  within 
six  months,  to  have  an  order  setting  apart  a  homestead  vacated  on  the 
ground  of  "Inadvertence,  surprise,  or  excusable  neglect,"  such  appli- 
cation, upon  a  proper  showing  will  be  granted. — ^Levy  v.  Superior  Court, 
139  Cal.  590,  591,  73  Pac.  417;  Cahill  v.  Superior  Court,  145  Cal.  42, 
43,  78  Pac.  467.  A  creditor  of  an  estate,  whose  claim  against  it  has  not 
been  allowed,  is  entitled  to  bring  an  action  in  equity  to  set  aside  and 
annul  an  order  setting  apart  a  homestead  to  the  widow  of  the  deceased, 
upon  the  ground  that  it  was  procured  by  fraud;  and  where  the  com- 
plaint charges  a  wilful  suppression  of  a  material  truth,  and  a  sugges- 
tion of  a  falsehood  by  defendant,  with  intent  to  deceive  and  mislead 
the  court,  to  the  prejudice  of  the  creditors  of  the  estate,  and  avers  that 
such  suggestion  had  the  intended  effect,  to  the  injury  of  plaintiff,  who 
was  one  of  such  creditors,  it  charges  a  fraud. — ^Wickersham  v.  Comer- 
ford,  96  Cal.  488,  435,  439,  31  Pac.  358.  But  a  Judgment  or  decree  ol 
a  court  of  competent  jurisdiction  can  be  set  aside  in  an  independent 
equitable  proceeding  for  fraud  only  where  the  fraud  alleged  was 
extrinsic  or  collateral  to  the  matter  which  was  tried  and  determined  by 
such  court.  Wilful  and  false  representations  made  to  the  court,  in 
testimony,  that  the  premises  involved  were  community  property,  and 
that  a  declaration  of  homestead  had  been  filed  on  the  premises  while 
the  widow  and  her  husband  were  actually  residing  thereon,  is  not  a 
fraud  "extrinsic  or  collateral"  to  the  matter  tried  and  determined  by 
the  court.  A  decree  obtained  by  perjured  testimony  is  not  such  fraud. 
— Hanley  v.  Hanley,  114  Cal.  690,  693,  46  Pac.  786;  Fealey  v.  Fealey, 
104  Cal.  354,  43  Am.  8t.  Rep.  Ill,  38  Pac.  49;  Oruwell  v.  Seybolt,  82 
Cal.  7,  10,  22  Pac.  938.  And  where  the  heirs  had  notice  of  the  appli- 
cation for  a  homestead,  and  the  estate  has  been  fully  administered, 
their  complaint,  in  an  action  to  set  aside  the  decree,  which  fails  to 
show  any  fraud  or  device  which  would  prevent  proof  of  the  char- 
acter of  the  property  from  which  the  homestead  was  selected,  does 
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not  show  a  cause  of  action. — Gruwell  v.  Seybolt,  82  Cal.  7,  10,  22  Pac. 
938.  If  property  selected  as  a  homestead  is  excessive,  and  the  court 
has,  notwithstanding,  set  it  aside  as  a  homestead,  the  court's  action 
is  subject  to  appeal  but  not  to  collateral  attack. — Estate  of  Bette,  171 
Cal.  583,  163  Pac.  949. 

28.  Exemption  of  homestead. — The  homestead  is  exempt  from  execu- 
tion oi'  forced  sale,  whether  selected  and  recorded  by  the  voluntary 
act  of  the  parties  or  by  an  order  of  the  probate  court — ^Keyes  ▼. 
Cyrus,  100  Cal.  322,  327,  38  Am.  8t.  Rep.  296,  34  Paa  722;  Estate 
of  Hamilton,  120  Cal.  421,  429,  52  Pac.  708;  Tyrrell  v.  Baldwin,  78 
Cal.  470,  475,  21  Pac.  116.  Where  statutes  exist  exempting  a  limited 
estate  for  the  use  of  the  widow  and  minor  children,  and  from  levy 
and  forced  sale  under  legal  process  for  debts  against  the  decedent, 
is  can  not  be  said  that  the  legislature  intended  that  the  expenses 
of  the  last  sickness,  funeral  charges,  and  expense  of  administration 
should  not  be  a  proper  charge  against  such  exempted  property. — In  re 
Thorn's  Estate,  24  Utah  209,  67  Pac.  22.  Under  the  California  Tax 
Act  of  March  20,  1905,  the  property  of  a  decedent  set  apart  absolutely 
as  a  homestead  by  the  probate  court  under  section  14  6  &  of  the  Code  of 
Civil  Procedure  of  that  state,  is  not  liable  to  an  inheritance  tax. — ^In 
re  Kennedy's  Estate,  157  Cal.  517,  29  L.  R.  A.  (N.  S.)  428,  108  Pac.  280. 

29.  Appeal. — The  order  setting  apart  a  probate  homestead  is  appeal- 
able, but  the  right  to  have  it  reviewed  for  error  is  lost  by  a  failure 
to  appeal  therefrom. — Gruwell  v.  Seybolt,  82  Cal.  7,  10,  22  Pac.  938. 
But,  while  such  order  is  appealable,  yet  it  can  not  be  reviewed  on 
appeal  from  a  subsequent  order. — Estate  of  Burns,  54  Cal.  223,  228. 
The  code  requires  such  appeal  to  be  taken  within  sixty  days. — Estate 
of  Burns,  64  Cal.  223,  228;  Estate  of  Burton,  64  Cal.  428,  1  Pac.  702. 
And  an  appeal  from  a  decree  denying  a  widow's  application  to  have 
a  homestead  set  aside  to  her  out  of  her  deceased  husband's  estate  must 
be  taken  within  the  same  time  after  the  decree  or  Judgment  is  en- 
tered.—Estate  of  Harland,  64  Cal.  379,  1  Pac.  159.  Both  the  execu- 
tor under  the  will  and  the  devisees  and  legatees  under  the  will  are 
"parties  aggrieved,"  within  the  meaning  of  those  words  as  used  in 
the  law  relative  to  the  right  of  appeal.  They  are  therefore  entitled 
to  appeal  from  an  order  setting  apart  from  the  property  of  the  estate 
of  a  decedent  a  homestead  for  the  use  of  the  surviving  wife  for  and 
during  the  period  of  administration  of  the  estate  and  until  its  final 
distribution.—Estate  of  Levy,  141  Cal.  646,  647,  99  Am.  St.  Rep.  92, 
75  Pac.  301.  The  devisees  in  such  a  case  are  specially  aggrieved  by  the 
order,  for  the  reason  that,  under  the  settled  law  in  this  state,  the 
efFect  of  the  homestead  order  is  to  remove  the  premises  set  apart 
from  the  disposition  of  the  will,  and  to  vest  title  thereto,  subject  to  the 
order  in  the  "heirs"  of  the  deceased  as  distinguished  from  the  devisees. 
— EsUte  of  Levy,  141  Cal.  646,  647,  99  Am.  8t.  Rep.  92,  75  Pac.  301. 
If  the  petition  for  the  setting  aside  of  a  probate  homestead  to  the  widow 
is  denied,  findings  should  be  made,  if  requested. — Estate  of  Burton,  63 


HOMESTEADS.  941 

Cal.  36,  37;  but  not  upon  Immaterial  issues. — Estate  of  Adams,  128 
Cal.  380,  388,  57  Pac.  669,  60  Pac.  966.  The  correctness  of  the  order 
setting  apart  a  probate  homestead  out  of  the  separate  estate  of  the 
decedent  is  to  be  determined  upon  a  consideration  of  the  character 
of  the  estate  at  the  time  of  making  the  application  or  of  the  hearing 
thereon.  No  benefit  that  the  estate  may  have  derived  from  the  care  and 
proYlsion  of  the  executrix,  or  any  extravagance  In  the  management  of 
the  estate,  or  the  amount  previously  allowed  for  the  support  of  the 
family,  is  an  element  to  be  considered  In  determining  the  right  to  have 
a  homestead  set  apart. — Estate  of  Adams,  128  Cal.  380,  384,  57  Pac. 
569,  60  Pac.  966.  An  objection  not  made  in  proceedings  to  set  apart 
a  homestead  can  not  be  heard  for  the  first  time  on  appeal. — Estate  of 
Pohlmann,  2  Cal.  App.  360,  84  Pac.  354,  355.  In  the  absence  of  a  state- 
ment on  appeal  from  an  order  setting  aside  a  homestead  to  the  widow 
and  minor  children,  only  errors  appearing  on  the  face  of  the  order  are 
properly  before  the  appellate  court  for  determination. — In  re  Quinn's 
Estate,  27  Nev.  156,  74  Pac.  5.  The  action  of  the  trial  court  will  not 
be  disturbed  on  appeal  In  such  cases,  unless  abuse  of  discretion  is 
shown.— Estate  of  Scmldt,  94  Cal.  334,  29  Pac.  714;  Estate  of  Firth, 
145  Cal.  236,  78  Pac.  643.  The  California  supreme  court's  appellate 
Jurisdiction  In  probate  matters  extends  to  no  orders  or  Judgments 
other  than  those  specified  In  subdivision  3  of  section  963  of  the  Code 
of  Civil  Procedure  of  that  state,  among  which  Is  not  an  order  denying 
an  appellant's  motion  to  be  relieved  from  the  consequences  of  a  failure 
to  propose  a  bill  of  exceptions  within  the  time  allowed. — Estate  of 
Allen,  176  Cal.  356,  165  Cal.  1011.  On  appeal  from  an  order  denying 
a  widow's  petition  for  a  decree  making  the  homestead  of  herself  and 
her  deceased  husband  vest  in  her  as  the  surviving  spouse,  if  the  record 
does  not  set  forth  the  evidence  given  at  the  trial,  the  findings  of  the 
trial  court,  that  the  homestead  was  abandoned,  Is  sufficient  to  support 
the  order. — Estate  of  Allen,  175  Cal.  354,  165  Pac  1010.  The  only  ques- 
tion to  be  considered  on  reviewing  the  hearing  of  an  application  for  a 
probate  homestead  is  whether  the  court  had  authority  to  determine 
the  subject-matter  of  the  controversy,  and  had  Jurisdiction  over  the 
thing  proceeded  against;  error  in  the  exercise  of  Jurisdiction  would 
not  render  void  the  Judgment  or  decree  of  the  court — Rountree  v. 
Montague,  30  Cal.  App.  170,  157  Pac.  623.  If  a  decree  Is  made  setting 
aside  a  probate  homestead  to  a  widow,  and  there  is  no  appeal  taken 
from  such  decree  within  the  time  allowed  therefor,  the  widow  has  a 
fee  in  the  property  even  though  this  be  In  excess  of  20  acres  in  extent, 
which,  at  the  time  of  the  decree,  was  not  Justified  by  statute. — Roun- 
tree V.  Montague,  30  Cal.  App.  170,  157  Pac.  623. 

3.  Homestead — Appeal  from  order  setting  apart. — ^A  notice  of  appeal 
from  an  order  setting  apart  a  homestead  to  the  widow  of  a  decedent 
reading  as  follows:  "Notice  Is  hereby  given,  pursuant  to  section  953a, 
Code  of  Civil  Procedure,  to  all  persons  concerned  that  the  undersigned 
desires  to  appeal,  and  does  hereby  appeal  to  the  supreme  court  from 
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the  order/'  etc.,  Is  sufficient  in  sabstance  as  a  notice  of  appeal  under 
section  941b  of  that  code.  The  fact  that  it  is  drawn  so  as  to  serve 
the  double  office  of  a  notice  of  appeal  and  a  notice  to  the  clerk,  under 
section  953a,  does  not  destroy  its  effect  as  a  notice  of  appeal,  nor  is  the 
statement  that  It  is  given  "pursuant  to  section  953a"  fatal  to  its  suffi- 
ciency as  such  a  notice.— Estate  of  Faber,  168  Cal.  491,  143  Pac.  737. 
Subdivision  2  of  section  963,  of  the  California  Code  of  Civil  Procedure, 
whereby  appeal  may  be  taken  from  a  special  order  made  after  final 
judgment,  does  not  apply  to  probate  proceedings. — Estate  of  Allen,  176 
C^L  356, 166  Pac.  lOlL 
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CHAPTER  m. 

ALIENATION  OF  HOMESTEADS  OF  INSANE  PERSONS. 

«  • 

§  421.    Petition  for  sale  or  mortgage  of.  ^ 

§  422.    Form.    Petition  for  leave  to  convey  or  mortgage  homestead  of 

insane  person. 
§  423.    Notice  of  application  for  order. 
§  424.    When  order  may  be  made,  and  its  effect. 
§  425.    Form.    Order  permitting  spouse  of  insane  person  to  sell  or 

mortgage  homestead. 
§  426.    Form.    Grant  of  homestead  by  spouse  of  insane  person. 
§  427.    Form.    Mortgage  of  homestead  by  spouse  of  insane  person. 

§  ^1.    Petition  for  sale  or  mortgage  of. 

In  case  of  a  homestead,  if  either  the  husband  or  wife 
becomes  hopelessly  insane,  the  husband  or  wife  not  in- 
sane may  petition  the  superior  court  of  the  county  in 
which  such  homestead  is  situated  for  an  order  permitting 
the  husband  or  wife,  not  insane,  to  sell  and  convey,  or 
mortgage,  such  homestead  to  raise  naoneys  to  satisfy 
a  lien  or  charge  thereon,  or  to  provide  for  the  support 
and  care  either  of  the  sane  or  insane  spouse,  or  of  their 
minor  children.  Such  petition  must  be  subscribed  and 
sworn  to  by  the  applicant,  setting  forth  the  name  and  age 
of  the  insane  husband  or  wife ;  the  number,  age,  and  sex 
of  the  children,  if  any,  of  such  insane  husband  or  wife ; 
a  description  of  the  premises  constituting  the  homestead ; 
the  value  of  the  same ;  the  county  in  which  it  is  situated ; 
and  such  facts,  in  addition  to  that  of  the  insanity  of  the 
husband  or  wife,  relating  to  the  circumstances  and  neces- 
sities of  the  applicant  and  his  or  her  family,  as  he  or  she 
may  rely  upon  in  support  of  the  petition. — Kerr's  Cyc. 
Civ.  Code,  %  1269a. 

Note. — ^The  sale  of  a  homestead  in  accordance  with  the  provisions 
of  this  chapter  does  not  deprive  the  insane  spouse  of  a  vested  right 
to  property  without  his  or  her  consent  and  without  due  process  of 
law.    Rider  t.  Regan,  114  Gal.  667,  671,  46  Pac.  820. 
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§  422.    Form.   Petition  for  leave  to  convqr  or  mortgafe  home- 
stead of  insane  spouse. 

[Title  of  court] 

rmi.,      s  ^i      ,  (No. .1     DeptNo. . 

[TiUe  of  proceeding.]  J  ^^^^^ ^^ ^^^^ 

To  the  Honorable  the Court  of  the  County  of .* 

The  petition  of respectfully  shows : 

That  he  is  the  husband  of ,*  who  has  become  and 

is  hopelessly  insane; 

That  petitioner  and  his  said  insane  wife  *  are  the  own- 
ers of  a  homestead  interest  in  the  land  hereinafter  de- 
scribed; that  said  land  was  selected,  declared,  and  re- 
corded as  a  homestead  from  the  community  property  of 
said  spouses  ^  by  declaration  of  homestead  recorded  in 

the  oflSce  of  the  county  recorder  of  the  county  of • 

on  or  about  the day  of ,  19 — ,  in  volume of 

declarations  of  homesteads,  at  page  — '—  thereof ; 

That  the  name  of  the  insane  wife  ^  of  petitioner  is ^ 

and  her  age  is years ; 

That  the  children  of  said  insane  spouse  are,  in  number, 
age,  and  sex,  as  follows : ; 

That  the  land  constituting  said  homestead  is  situated 

in  the  county  ®  of ,  state  of ,  and  is  described  as 

follows : ; 

That  the  value  of  said  premises  is ;  • 

That  your  petitioner  hereby  asks  for  an  order  authoriz- 
ing and  permitting  him  to  sell  and  convey  *^  the  above- 
described  premises  for  the  reason  that  his  said  wife  is 
hopelessly  insane,  as  above  stated,  and,  in  addition 
thereto, }^ 

Wherefore  petitioner  prays  that  an  order  be  made  per- 
mitting him  to  sell  and  convey  ^^  the  above-described 
land,  and  for  such  other  order  as  may  be  meet. 

,  Attorney  for  Petitioner.  — ,  Petitioner. 

Subscribed  and  sworn  to  by  the  petitioner,  before  me, 

this day  of ^  19 — .' 

^  Notary  Public,  etc.^* 
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Explanatory  notes. — i  Give  file  number.  2  Or,  City  and  Connty.  8  Or, 
wife  of,  giving  name  of  Insane  spouse.  4  Or,  husband.  5  Or,  from  the 
separate  property  of  the  spouse  recording  the  homestead,  etc.  6  Or, 
city  and  county.  7  Or,  husband,  s  Or,  city  and  county.  9  Give  value. 
10  Or,  mortgage.  11  Give  any  additional  facts  relating  to  the  necessi- 
ties or  circumstances  of  the  applicant  or  family,  or  the  condition  of  the 
property,  or  other  reasons  for  the  order.  12  Or,  mortgage,  la  Or,  other 
officer  taking  the  oath.  Kerr's  Cal.  Cyc.  Civ.  Code,  §  1269b,  prescribes 
the  time  and  manner  of  giving  notice  in  this  proceeding,  but  does  not 
direct  who  shall  give  the  notice,  nor  make  any  suggestion  as  to  its 
fprm. 

§  423.    Notice  of  application  for  order. 

Notice  of  the  application  for  such  order  must  be  given 
by  publication  of  the  same,  in  a  newspaper  published  in 
the  county  in  which  such  homestead  is  situated,  if  there 
is  a  newspaper  published  therein,  once  each  week  for 
three  successive  weeks,  prior  to  the  hearing  of  such  ap- 
plication, and  a  copy  of  such  notice  must  also  be  person- 
ally served  upon  the  nearest  male  relative  of  such  insane 
husband  or  wife,  resident  in  this  state,  at  least  three 
weeks  prior  to  such  application;  and  in  case  there  is  no 
such  male  relative  known  to  the  applicant,  a  copy  of  such 
notice  must  be  so  served  upon  the  public  administrator 
of  the  county  in  which  such  homestead  is  situated;  and 
in  such  case  it  is  the  duty  of  such  public  administrator 
to  appear  and  represent  the  interests  of  such  insane  per- 
son. For  all  such  services  rendered  by  the  public  admin- 
istrator he  must  be  allowed  a  reasonable  fee,  to  be  fixed 
by  the  court,  and  the  same  must  be  taxed  as  costs  against 
the  person  making  application  for  the  order  herein  pro- 
vided for. — Kerr's  Cyc.  Civ,  Code,  §  1269b. 

§  424.    When  order  may  be  made,  and  its  effect. 

If  it  appears  to  the  court  that  such  husband  or  wife  is 
hopelessly  insane,  the  court  may  make  an  order  permit- 
ting the  husband  or  wife,  not  insane,  to  sell  and  convey, 
or  mortgage,  such  homestead,  and  thereafter  any  sale, 
conveyance,  or  mortgage  made  in  pursuance  of  such 

Probate  Law — 60 
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order  is  as  valid  and  effectual  as  if  the  property  affected 
thereby  was  the  absolute  property  of  the  person  making 
such  sale,  conveyance,  or  mortgage.  If  a  sale  is  ordered 
it  must  be  reported  to  and  confirmed  by  the  court.  Such 
husband  or  wife  must,  before  executing  any  mortgage  or 
conveyance,  give  a  bond,  to  be  approved  by  the  judge  of 
the  court,  in  double  the  amount  of  the  mortgage,  or 
double  the  value  of  the  property  to  be  sold,  conditioned  to 
accountxfor  the  proceeds  of  the  mortgage  or  sale  and  to 
apply  such  proceeds  only  as  the  court  may  direct. — 
Kerr's  Cyc.  Civ.  Code,  %  1269a 

§  ^5.    Form.   Order  permitting  q>oii8e  of  insane  person  to  sell 
or  mortgage  homestead. 

[Title  of  court] 

{No. .1     Dept.  No. . 
[Title  of  form.] 

The  petition  of for  leave  to  convey^  the  home- 
stead of  said  petitioner  and  his  ^  insane  spouse  coming 
on  regularly  for  hearing,  after  due  notice  thereof  given 
as  required  by  law,  and  it  appearing  to  the  court  from 

the  evidence  adduced  that  said ,*  the  spouse  of  said 

petitioner,  is  hopelessly  insane,  and  that  good  cause  ex- 
ists for  the  making  hereof,— 

It  is  hereby  ordered.  That  said  petitioner, ,  be,  and 

he  is  hereby,  permitted  and  authorized  to  sell  and  con- 
vey *  the  homestead  property  of  said  spouses,  described 
in  the  petition  herein,  which  had  been  selected  and  re- 
corded as  a  homestead  by  instrument  recorded  about  the 

day  of ,  19 — ,  in  volume of  homesteads,  at 

page  ,  in  the  office  of  the  county  recorder  of  the 

county  of ,•  and  which  is  described  as  follows,  to  wit : 


Dated ,  19 — .        ,  Judge  of  the Court. 

Explanatory  notes. — i  Give  file  number.  2  Or,  mortgage.  3  Or,  her. 
4  Name  of  insane  spouse.  5  Or,  mortgage.  eOr,  city  and  county. 
7  Give  description.    If  a  sale  is  ordered,  it  must  tM  reported  to  and  oon- 
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firmed  by  tbe  court,  for  which  proceedings  sm  Kerr**  Cat.  Cyc.  Cod* 
Civ.  Proc,  li  1E52,  1564,  and  1ET6;  imd,  before  executing  either  mort- 
gage or  conveyance,  the  party  executing  the  same  must  give  bond,  V> 
.  be  approved  by  the  Judge,  In  double  the  amount  of  the  mortgage  or 
double  the  value  of  the  property,  conditioned  to  account  tor,  and  to 
apply,  the  proceeds  only  as  the  court  may  direct;  but  no  party  Is  desig- 
nated In  whose  favor  tbe  bond  must  be  drawn. 

;§426.    Form.    Qrant  irf  homflstesd  by  spouse  of  insane  p«noii. 

'     This  grant,  Made  this day  of ,  19 — ,  between 

,  husband '  of ,  the  grantor,  and ,  the  grantee 

herein,  witnesseth: 

That,  whereas  the  said ,  wife  '  of  said  grantor,  is 

hopelessly  insane,  and  the  real  estate  herein  described 
has  been  selected  and  recorded  as  a  homestead ;  and 
whereas  after  proceedings  duly  had  in  said  matter,  an 

order  was  duly  made  and  entered  in  and  by  tbe  

court  of  the  coonty '  of ,  on  or  about  the day  of 

,  19 — ,  permitting  said  grantor  to  sell  and  convey 

said  real  estate,  under  and  in  pursuance  of  which  order 
said  grantor  has  sold  said  real  estate  to  said  grantee, — 

Now,  therefore,  in  consideration  of  the  premises,  and 

of  the  sum  of dollars,  receipt  of  which  is  hereby 

acknowledged,  said  grantor  hereby  grants  to  said  grantee 
all  that  certain  lot  and  parcel  of  land  situate  in  tbe 
county  *  of  ,  state  of  ,  and  described  as  fol- 
lows : ." 

In  witness  whereof.  The  said  grantor  hereunto  sets 
his  hand  and  seal  the  day  and  year  first  above  written. 
[Seal] 

Signed,  sealed,  and  delivered  in  presence  of . 

Explanatory   notea. — i  Or,  wlte,     a  Or,  husband.     >,  *  Or,  city   and 
GOun^.    EOlve  deacrlptloo, 

§427.    Form.     Mortgage  of  homestead  by  spouse  of  insans 
person. 
This  mortgage,  Made  this day  of ,  19 — ,  be- 
tween   ,  husband '  of  ,  mortgagor,  and  , 

mortgagee,  herein,  witnesseth : 
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That,  whereas  the  said ^  wife  *  of  said  mortgagor, 

is  hopelessly  insane,  and  the  real  estate  hereinafter  de- 
scribed has  been  selected  and  recorded  as  a  homestead; 
and  whereas,  after  proceedings  duly  had  in  said  matter, 

an  order  was  duly  made  and  entered  in  and  by  the 

court  of  the  county  *  of ,  on  or  about  the day  of 

,  19 — ,  permitting  said  mortgagor  to  mortgage  said 

real  estate, — 

Now,  therefore,  in  pursuance  of  the  aforesaid  order, 
said  mortgagor  mortgages  to  the  mortgagee  all  that  cer- 
tain real  estate  situate  in  the  county  *  of ^  state  of 

,  and  described  as  follows : ^^  as  security  for  the 

payment  to  said  mortgagee  of  a  certain  promissory  note 
in  the  words  and  figures  following : .• 

In  witness  whereof.  Said  mortgagor  has  hereunto  set 
his  hand  and  seal  the  day  and  year  first  above  written. 

[Seal] 

Signed,  sealed,  and  delivered  in  presence  of . 

Explanatory  notes. — i  Or,  wife.  2  Or,  husband.  8, 4  Or,  city  and 
county,  solve  description  of  land.  eOlve  copy  of  promissory  note. 
Insert  any  other  covenants  desired,  as  to  insurance,  etc. 

HOMESTEADS  OF  INSANE  PERSONSn 

In  general. 

A  sale  of  the  homestead,  by  order  of  court,  where  one  of  the  spouses 
has  become  Insane,  and  where  the  petition  for  such  sale  f^led  to 
allege  the  value  of  the  homestead  to  be  sold,  is  void. — ^Jones  v.  Fal- 
vella,  126  Cal.  24,  58  Pac.  311,  312.  The  effect  of  the  insanity  of 
one  of  the  spouses  is  not  to  deprive  him  or  her  of  homestead  benefits, 
or  to  give  to  the  other  spouse  any  greater  interest  therein  or  authority 
to  encumber  It  than  is  expressly  provided  by  law. — Security,  etc.,  Co. 
^.  Kauffman,  108  Cal.  214,  220,  41  Pac.  467.  The  Joining  of  the  guard- 
ian of  an  insane  spouse,  under  an  order  of  the  probate  court,  with 
the  sane  spouse,  in  a  mortgage  on  the  homestead,  is  not  such  Joint 
consent  as  is  contemplated  by  the  constitutional  provision  relating 
to  encumbering  or  conveying  the  homestead.  Such  a  mortgage  is 
void.— Locke  v.  Redmond,  59  Kan.  773,  52  Pac.  97,  6  Kan.  App.  76,  49 
Pac.  670.  The  mere  fact  that  a  wife  is  involuntarily  absent  from 
premises  which  she  had,  with  her  husband,  occupied  as  a  homestead 
with  their  minor  children,  as  where  she  has  been  committed  to  an 
asylum  for  the  insane,  does  not  wrest  from  her  her  homestead  rights 
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for  herself  and  family. — Curry  y.  Wlleon,  45  WaslL  19,  87  Pac.  1065, 
1067.  An  insane  spouse  confined  in  an  Insane  asylum  In  another  state 
is  incapable  of  giving  her  free  consent  to  an  abandonment  of  the  home- 
stead.—Alton  Mer.  Go.  ▼.  Spindel,  42  Okla.  210,  140  Pac.  1168,  1169. 

REFERENCES. 

As  to  alienation  of  homesteads  of  insane  persons  see  Hennlng's 
Qeneral  Lawi^  p.  614.  Abandonment  of  homestead  by  insane  spouse. — 
See  note  8  L.  R.  A.  (N.  S.)  515.  Crops  grown  on  homestead,  or  pro- 
ceeds thereof  as  exempt,  see  note  32  L.  R.  A.  (N.  S.)  577. 
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CHAPTER  IV. 

DOWER. 

§  427.1  Widow's  dower,  use  of  one-half  of  husband's  lands. 

§  428.    When  dower  may  be  assigned  by  county  court. 

§  429.    Warrant  for  assignment  of  dower. 

§  430.    Oath  of  commissioners  and  return  of  proceedings. 

§  431.    Form.    Petition  for  admeasurement  of  dower. 

§  432.    Form.    Order  for  notice  of  hearing  on  petition  for  dower. 

§  433.    Form.    Order  appointing  guardian  for  minors. 

§  434.    Form.    Notice  of  hearing  on  petition  for  dower. 

§  435.    Form.    Order  for  admeasurement  of  dower. 

§  436.    Form.    Warrant  to  commissioners  to  admeasure  dower. 

§  437.    Form.    Oath  of  commissioners  to  admeasure  dower. 

§  438.    Form.    Return  of  commissioners  to  admeasure  dower. 

§  439.    F\)rm.    Order  confirming  report  of  commlssionen  to  admeasure 

dower. 
§  439.1  Estates  by  the  curtesy,  how  created. 


DOWER  AND  CURTESY. 


1.  Dower. 

2.  Dower. 

3.  Dower. 

4.  Dower. 

6.  Dower. 

6.  Dower. 

7.  Dower. 

8.  Dower. 

9.  Dower. 
10.  Dower. 


In  seneraL 

Inchoate  right. 

In  trust  property,  etc. 

Testamentary  provision 
in  lieu  of. 

Widow's   right   prior   to 
assignment. 

Purchaser's  right  before 
asslgrnment. 

Extinguishment  of  in- 
terest. 

Power  to  modify  right. 

Law  sroveming. 

Rights  of  dowrest. 


(1)  In  Alaska. 


(2)  In  Axlcansas. 
(8)  In  Colorado. 

(4)  In  Hawaii. 

(5)  In  Indian  Territoiy. 

(6)  In  Kansas. 

(7)  In  Montana. 

(8)  In  Oklahoma. 

(9)  In  Oregon. 

(10)  In  South  Dakota. 

(11)  In  Utah. 
U.  Curtesy. 

(1)  In  general. 

(2)  Curtesy.      Relinquishment. 
(8)  Same.     Right  to  assign. 
(4)  Curtesy  consummate. 


§  427.^    Widow's  dower,  use  of  one-half  of  husband's  lands. 

The  widow  of  every  de<^a43ed  person  shall  be  entitled 
to  dower,  or  the  use,  during  her  natural  life,  of  one-half 
part  of  all  the  land  whereof  her  husband  was  seised  of 
an  estate  of  inheritance  at  any  time  during  the  marriage, 
unless  she  is  lawfully  barred  thereof ;  provided,  however, 
that  any  woman  entitled  to  dower,  may,  at  her  election, 
take  in  lieu  of  such  dower  the  undivided  third  part  in 
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her  individual  right  in  fee  of  the  whole  of  the  land 
whereof  the  husband  was  seised  of  an  estate  of  inher- 
itance at  any  time  during  the  marriage,  unless  she  is 
lawfully  barred  thereof.  And  provided  further,  that 
when  a  widow  shall  be  entitled  to  an  election  under  this 
section,  she  shall  be  deemed  to  have  elected  to  take  the 
undivided  third  of  such  lands  unless  within  one  year 
after  the  death  of  her  husband  she  shall  commence  pro- 
ceedings for  the  assignment  or  recovery  of  her  dower. 
— L.  0.  L.,  ^  7286 ;  as  amended  by  Laws  of  1917,  chap. 
331,  p.  687. 

§  ^8.    When  dower  may  be  assigned  by  comity  court. 

When  a  widow  is  entitled  to  dower  in  the  lands  of 
which  her  husband  died  seised,  and  her  right  to  dower 
is  not  disputed  by  the  heirs  or  devisees,  or  any  person 
claiming  under  them  or  either  of  them,  it  may  be  assigned 
to  her  in  whatever  counties  the  lands  may  lie,  by  the 
county  court  of  the  county  in  which  the  estate  of  the 
husband  is  settled,  upon  application  of  the  widow  or  any 
other  person  interested  in  the  lands;  notice  of  which 
application  shall  be  given  to  such  heirs,  devisees,  or  other 
persons,  in  such  manner  as  the  county  court  shall  direct. 
— Lord's  Oregon  Laws,  §  7293. 

ANAL0Q0U8  AND  IDENTICAL  STATUTES. 

No  Identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  463. 

Hawaii— Revised  Laws  of  1915,  sections  2977,  2978,  2988. 
Montana— Revised  Codes  of  1907,  sections  7817-7822. 

§  429.    Warrant  for  agsignment  of  dower. 

For  the  purpose  of  assigning  such  dower,  the  county 
court  shall  direct  a  warrant  to  issue  to  three  discreet 
and  disinterested  persons,  authorizing  and  requiring 
them  to  set  off  the  dower  by  metes  and  bounds,  when  it 
can  be  done  without  injury  to  the  whole  estate. — Lord's 
Oregon  Laws,  §  7294. 
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ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  Btatuttf  found. 
Alaska — Compiled  Laws  of  1913,  section  464. 

Montana— ReYlsed  Codes  of  1907,  section  7828. 

§  430.    Oath  of  commisBioners  and  return  cS  prooeedingi. 

The  commissioners  shall  be  sworn  by  a  judge  of  any 
court  of  record  or  a  justice  of  the  peace  faithfully  to 
discharge  their  duties,  and  shall,  as  soon  as  may  be,  set 
off  the  dower  according  to  the  .command  of  such  warrant, 
and  make  return  of  their  doings,  with  an  account  of  their 
charges  and  expenses,  in  writing,  to  the  county  court; 
and  the  same  being  accepted  and  recorded,  and  an  at- 
tested copy  thereof  filed  in  the  office  of  the  county  derk 
of  the  county  where  the  lands  are  situated,  the  dower 
shall  remain  fixed  and  certain,  unless  such  confirmation, 
be  set  aside  or  reversed;  costs  on  appeal,  and  one-half 
of  the  costs  of  such  proceedings,  shall  be  paid  by  the 
widow,  and  the  other  half  by  the  adverse  party. — 
Lord's  Oregon  Laws,  ^  7295. 

ANALOGOUS  AND  IDENTICAL  STATUTES. 

No  identical  statute  found. 
Alaska — Compiled  Laws  of  1913,  section  466. 
Montana — Revised  Codes  of  1907,  section  7824. 

§  431.    Form.    Petition  for  admeasnrement  of  dower. 

[Title  of  court] 


.      ,  (No. ^.1    Dept.No. . 

f  Title  of  proceeding.]  J  ^^^^  ^,  ^^^  ^ 

To  the  Honorable  the Court  of  the  County  of . 

The  petition  of respectfully  shows : 

That  she  is  the  widow  ^  of ,  deceased,  who  died  on 

or  about  the day  of ,  19 — ,  and  the  administra- 
tion of  whose  estate  is  now  pending  herein ; 

That  at  the  time  of  the  death  of  said  deceased,  and 
during  his  marriage  with  petitioner,  he  was  seised  of  an 
estate  in  fee  of  the  following  described  real  estate : ;• 

That  the  dower  of  your  petitioner  in  said  land  has  not 
been  assigned  to  her,  and  she  is  now  entitled  thereto. 
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Wherefore  petitioner  prays  that  her  dower  in  the  above 
described  real  estate  may  be  admeasured  and  assigned 
to  her,  and  that  such  other  order  may  be  made  as  may 
be  meet. 

Dated y  19 — .  ,  Petitioner. 

J  Attorney  for  Petitioner. 

Explanatory  notes. — i  GiTe  file  number.  2  The  application  may  be 
made  by  any  other  person  interested  in  the  land,  in  which  case  the 
nature  of  the  interest  of  the  petitioner,  as  heir  or  devisee,  etc.»  should 
be  stated,  in  addition  to  the  dower  interest,  and  the  petition  otherwise 
changed  to  correspond  thereto.  8  Give  description.  Under  the  Montana 
statute,  "every  widow  claiming  dower  may  file  her  complaint  in  the 
district  court  of  the  proper  county,  against  the  parties  aforesaid"  (heirs, 
or  other  person  in  possession  having  the  next  estate  of  freehold  or 
inheritance),  "stating  their  names,  if  known,  setting  forth  the  nature 
of  her  claim,  and  particularly  specifying  the  lands,  tenements,  and 
hereditaments  in  which  she  claims  dower,  and  praying  that  the  same 
may  be  allowed  to  her,  whereupon  the  clerk  must  issue  a  summons, 
and  the  pleadings  and  proceedings  must  be  as  in  other  cases."  See 
Mont.  Code  Civ.  Proc,  §  8072. 

§432.    Form.     Order  for  notice  of  hearing  on  petition  for 
dower. 

[Title  of  court] 


( No. .1     Dept.  No. . 

[Title  of  proceeding.]  J  ^^^^  of  form.] 

The  petition  of ,  widow  of j  deceased,  having 

been  filed  herein,  praying  for  the  admeasurement  and 
assignment  of  dower  to  her  in  certain  real  estate  of  said 
deceased, — 

It  is  ordered,  That  said  petition  be,  and  it  is  hereby, 

set  for  hearing  before  this  court  on ,2  the day 

of J 19 — ,  at o  ^clock,  —  m.,  at  the  court-room  of 

said  court;  that  notice  of  said  hearing  be  given  by  the 
clerk  of  this  court,  by  ^  posting  notices  thereof  in  three 
public  places  in  this  county,  at  least  ten  days  prior  to 
said  day  of  hearing.         ,  Judge  of  the Court. 

Dated ,  19—. 

Explanatory  notes. — 1  GiYe  file  number.     2  Give  day  of  the  week. 
8  Or,  mailing  notice,  postage  prepaid,  to  each  of  the  heirs  (and  devl- 
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sees)  of  said  deceased  residing  in  this  state,  addressed  to  each  at  his 

residence;  or,  publishing  notice  in ^  a  newspaper  published  in  this 

county. 

§  433.    Form.    Order  appointing  guardian  for  minors. 

[Title  of  court] 

rmi*,      *  ^.      ,  t^®- '^    DeptNo, . 

[Title  of  proceeding.]  |  ^^,^,^  ^^  ^^^^  3 

,  the  widow  of ,  deceased,  having  filed  herein 

her  petition  for  the  assignment  of  dower  to  her  out  of 
certain  real  estate  belonging  to  the  estate  of  said  de- 
ceased, and  it  appearing  to  the  court  that and 

are  heirs  ^  of  said  deceased,  and  are  minors  without  gen- 
eral guardian, — 

It  is  ordered.  That be,  and  he  is  hereby,  appointed 

guardian  for  the  above-named  minors,  solely  to  appear 
for  and  take  care  of  their  interests  in  the  premises.' 

Dated ^  19 — .        j  Judge  of  the Court. 

Explanatory  notes. — i  Give  file  number.  2  Or,  and  devisees;  or, 
parties  interested  in  said  estate,  or  claiming  an  interest  in  said  land. 
3  The  statute  of  Montana  provides  that  "the  right  of  dower  of  an  insane 
married  woman  may  be  sold  by  her  guardian,  and  the  title  to  the  real 
estate  transferred  to  the  purchaser,  under  the  direction  of  the  court  or 
judge,  in  the  same  manner  and  with  like  eftect  as  the  property  of  any 
insane  person  may  be  sold  and  transferred."  Mont.  Ck>de  Civ.  Proc, 
S  2974. 

§  434.    Form.   Notice  of  hearing  on  petition  for  dower. 

[Title  of  court] 


( No. .1    Dept.  No. . 

[Title  of  proceeding.]  J  ^^^^^  ^^  ^^^^  ^ 

Notice  is  herehy  given.  That ,  widow  of ^  de- 
ceased, has  filed  in  the  above  court  her  petition  for  the 
admeasurement  and  assignment  of  dower  to  her  in  cer- 
tain real  estate  hereinafter  described,  belonging  to  the 
estate  of  said  deceased;  and  that  tiie  hearing  on  said 

petition  has  been  set  by  this  court  for ^,'  the day 

of ,  19 — ,  at o  'clock,  —  m.,  at  the  court-room  of 

this  court,  at  which  time  and  place  all  heirs,*  and  all  per- 
sons claiming  under  themi  or  any  of  them^  are  required 
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to  'appear  and  show  cause,  if  any  they  have,  why  said 
petition  should  not  be  granted. 

The  real  estate  mentioned  in  said  petition,  and  sought 
to  be  affected  by  this  proceeding,  is  described  as  follows : 
.*  !  Clerk. 

Dated ,  19—. 

Explanatory  notes. — i  Give  file  number.  2  Give  day  of  week,  s  Devi- 
sees, If  any.    4  Give  description. 

§  436.    Form.    Order  for  admeasurement  of  dower. 

[Title  of  court] 

( No. .  1    Dept.  No. , 

[TiUe  of  proceeding.]  J  ^^,y  ^  ^^  ^^^^  3 

The  petition  of j  widow  of ,  deceased,  praying 

that  dower  be  admeasnred  and  assigned  to  her,  coming 

on  regularly  to  be  heard  this day  of ,  19 — ;  and 

it  appearing  to  the  court  that  due  notice  of  the  hearing 
of  said  petition  has  been  given  to  the  heirs  ^  of  said  de- 
ceased, and  to  all  persons  claiming  under  them,  or  any  of 
them,  as  required  by  law  and  the  order  of  this  court; 
that  said  petitioner  is  the  widow  of  said  deceased;  that 
during  the  marriage  of  said  deceased  with  his  said  wife 
he  was  seised  in  fee  of  the  lands  hereinafter  described; 
and  that  petitioner  is  entitled  to  dower  therein, — 

It  is  ordered,  That  said  petition  of  said  widow, , 

for  the  admeasurement  of  dower  be,  and  it  is  hereby, 
granted;  and  that  a  warrant  be  issued  by  the  clerk  of 
this  court  to , y  and  — : — ,  three  discreet  and  dis- 
interested persons,  authorizing  and  requiring  them  to  set 
off  said  dower  by  metes  and  bounds,  if  the  same  can  be 
done  without  injury  to  the  whole  estate;  and  to  make 
return  of  their  doings  to  this  court,  with  an  account  of 
their  charges  and  expenses  as  required  by  law. 

The  real  estate  from  which  said  dower  is  to  be  set  off 
is  described  as  follows : .• 

Dated ,  19 — .        ,  Judge  of  the Court. 

Explanatory  notes. — i  Give  file  number,  a  And  devisees,  if  any.  s  Give 
description. 
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§  486.    Fona.   Warrant  to  oommisflioiierB  to  admeasure  dower. 

[Title  of  court] 

( No. .1    Dept.  No. . 

[Title  of  proceeding.]  j  ^^^^  ^^  ^^^^^ 

The  People  of  the  State  of . 

To , y  and j  Greeting. 

Whereas,  on  the day  of ,  19 — j  an  order  was 

duly  made  in  and  by  the  above-named  court,  in  the  above- 
entitled  proceeding,  directing  the  clerk  of  said  court  to 
issue  to  you  a  warrant,  authorizing  and  requiring  you,  as 

commissioners,  to  allot  and  set  off  to ,  as  widow  of 

,  deceased,  her  dower  in  the  real  estate  of  said  de- 
ceased in  said  order  desQribed,  as  follows : ,* — 

Now,  therefore,  you  are,  by  this  warrant,  authorized 
and  required  to  admeasure  and  set  off,  by  metes  and 
bounds,  if  it  can  be  done  without  injury  to  the  whole 

estate,  to  said ^  widow  of  said  y  deceased,  her 

dower  in  the  premises  above  described,  with  all  reason- 
able speed,  and  thereafter  make  written  return  to  the 
court  of  your  doings  in  that  behalf,  with  an  account  of 
your  charges  and  expenses  incurred  tiierein. 

By  order  of  tiie courty  this day  of ,  19 — . 

[Seal]  ,  Clerk. 

By ,  Deputy  Clerk. 

Explanatory  notes. — i  GlYe  file  number,    a  Describe  the  land. 

§  437.    Form.    Oath  of  comnuMudonen  to  admeasure  dower. 

[Title  of  court] 

C  No. .1    Dept  No. . 

[Title  of  proceeding.]  J  ^^^^^^  ^^  ^^^^  3 

State  of f        1 

County  of ^  j  ^ 


,  — ^,  and f  being  duly  sworn,  each  for  him- 
self, on  oath,  says  that  he  will  faithfully  discharge  the 

duties  of  commissioner  to  admeasure  and  set  off  to , 

widow  of f  deceased,  her  dower  out  of  the  real  estate 
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of  said  deceased,  in  accordance  with  the  requirements  of 
the  warrant  herein  issued  to  him. 


^Oonuniss)  oners. 


Subscribed  and  sworn  to  before  me  this  day 

of ,  19 — .  ,  Judge  of  the Court.^ 

Explanatory  notes.—!  Give  file  number.  2  Or,  Justice  of  the  Peace. 
For  form  of  oath  of  commissioners  in  Montana,  see  Mont.  Code  Civ. 
Proc,  S  3076. 

§  438.    Form.    Betiim  of  commiBBioneni  to  admeasure  dower. 

[Title  of  court] 

,.      ,  (No. .1    Dept.No. . 

[Title  of  proceeding.]  j  ^^^^^  ^^  ^^^^^ 

The  undersigned,  conamissioners  heretofore  appointed 

.  ___ 

to  admeasure  and  set  off  to  ,  widow  of  ,  de- 
ceased, her  dower  in  the  real  estate  of  said  deceased, 
respectfully  report: 

That,  after  receiving  the  warrant  hereto  annexed,  they 
took  the  oath  required  by  law,  which  is  also  attached 
hereto,  and  thereafter  performed  the  duties  required  ot 
them  as  follows : 

That  they  viewed  the  land  described  in  said  warrant, 
and,  being  of  the  opinion  that  the  dower  interest  of  said 
widow  therein  could  be  set  oflf  to  her  without  injury  to 
the  whole  estate,  and  finding  that  a  survey  was  necessary 

therefor,  they  employed ,  a  competent  surveyor,  and 

his  assistants,  and  have  with  their  aid  admeasured,  and 
the  undersigned,  as  such  commissioners,  have  set  off, 

allotted,  and  assigned  to  said ,  widow  as  aforesaid, 

as  and  for  her  dower  interest  in  said  real  estate,  the  fol- 
lowing described  portion  thereof : y^ 

That  the  following  is  an  account  of  the  charges  and  ex- 
penses of  said  commissioners,  incurred  by  them  in  the 
performance  of  said  duties. 
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Compensation  of  commissionersy days  each^  at 

$ per  day 

Compensation  of  surveyor  and assistants, 

days,  at  $ per  day 


Total  $^ 

All  of  which  is  respectfully  submitted. 


.Commissioners 


Explanatory  notes. — i  GIto  file  number.    sQiye  description  of  land 
set  off. 


§439.    Form.    Order  conflrming  report  of  commissioiLers  to 
admeasure  dower. 

[Title  of  court] 

( No. ^.1    Dept.  No. w 

[Title  of  proceeding.]  J  ^^^^  ^^  ^^^^j 

The  commissioners  heretofore  appointed  to  admeasure 

and  set  off  to j  widow  of  said ^  deceased,  her 

dower  in  the  real  estate  of  said  deceased,  having  filed 
their  report  herein,  and  said  report  coming  on  regularly 
for  hearing  and  action  by  the  court,^  and  it  appearing 
that  all  requirements  of  law  have  been  complied  with 
herein,  and  that  said  report  of  the  commissioners  is  fair 
and  just,  and  should  be  accepted  and  confirmed  by  the 
court, — 

It  is  ordered.  That  said  report  of  the  commissioners, 
and  the  admeasurement  and  assignment  of  dower  to  said 

,  widow  of  said  deceased,  therein  contained,  be,  and 

the  same  are  hereby,  accepted  and  confirmed  by  the  court- 
Dated  ,  19 — .         ,  Judge  of  the Court 

Explanatory  notes. — i  Give  file  number.    2  If  any  opposition  be  made, 

insert,  "and haying  appeared  in  opposition  thereto,  and  the  court 

having  heard  the  allegations  and  proofs  of  the  parties." 
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§  439.^    Estates  by  the  curtesy,  how  created. 

The  widower  of  every  deceased  person  shall  be  en- 
titled, as  tenant  by  the  curtesy,  to  the  nse,  during  his 
natural  life,  of  one-half  of  all  the  lands  whereof  his  wife 
was  seised  of  an  estate  of  inheritance  at  any  time  during 
the  marriage,  although  such  husband  and  wife  may  not 
have  had  issue  born  alive,  unless  he  is  lawfully  barred 
thereof.  Provided,  however,  that  any  man  entitled  to 
curtesy,  may,  at  his  election,  take  in  lieu  of  such  curtesy, 
the  undivided  third  part  in  his  individual  right  in  fee  of 
the  whole  of  the  land  whereof  the  wife  was  seised  of  an 
estate  of  inheritance  at  any  time  during  the  marriage, 
unless  he  is  lawfully  barred  thereof.  And  provided  fur- 
ther, that  when  a  widower  shall  be  entitled  to  an  election 
under  this  section,  he  shall  be  deemed  to  have  elected  to 
take  the  undivided  third  of  such  lands  unless  within  one 
year  after  the  death  of  his  wife  he  shall  commence  pro- 
ceedings for  the  assignment  or  recovery  of  his  curtesy. 
Estates  by  the  curtesy  may  be  admeasured,  assigned, 
and  barred  in  the  same  manner  that  dower  may  be  ad< 
measured,  signed,  and  barred;  and,  as  far  as  practi- 
cable, all  other  laws  of  this  state  applicable  to  dower 
shall  be  applicable  in  like  manner  and  with  like  effect,  to 
estates  by  the  curtesy. — L.  0.  L.,  ^  7315  j  as  amended  by 
Laws  of  1917,  chap.  331,  p.  68L 
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1.  Dower. 

2.  Dower. 

3.  Dower. 

4.  Dower. 

6.  Dower. 

6.  Dower. 

7.  Dower. 

8.  Dower. 

9.  Dower. 
10.  Dower. 


In  general. 

Inchoate  right. 

In  trust  property,  etc 

Testamentary  provision 
in  lieu  of. 

Widow's   right   prior   to 
assignment. 

Purchaser's  right  before 
assignment* 

Extinguishment  of  In- 
terest. 

Power  to  modify  right. 

Law  governing. 

Rights  of  dowreM. 


(1)  In  Alaska. 


(2)  In  Arkansas. 

(8)  In  Colorado. 

(4)  In  Hawaii. 

(5)  In  Indian  Territory. 

(6)  In  Kansas. 

(7)  In  Montana. 
<8)  In  Oklahoma. 

(9)  In  Oregon. 

(10)  In  South  Dakota. 

(11)  In  Utah. 

11.  Curtesy.    Relinquishment. 

(1)  In  general. 

(2)  Curtesy.      Relinquishment 

(8)  Same.     Right  to  assign. 
(4)  Curtesy  consummate. 
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Dower  and  eurtety. 

(1)  Dower.  In  general.— By  virtue  of  the  marriage,  the  wife  ac- 
quires no  interest  in  the  personal  estate  of  the  husband,  but  only  the 
real;  he  can  not  defeat  her  right  of  dowef  in  that. — QrifBth  v.  Qriffith, 
;4  Or.  226.  145  Pac.  270. 

The  right  of  dower  in  Utah,  was  abolished  in  1872,  and  re- 
mained so  abolished  until  re-established  by  the  Edmunds-Tucker 
act,  in  March,  1887;  and  thereafter  dower  could  only  be  waived 
or  vested  as  in  said  act  provided. — Norton  v.  Tufts,  19  Utah  470, 
57  Pac.  409.  In  Montana,  a  court  sitting  in  probate  has  no  juris- 
diction of  any  matter  touching  the  admeasurement  of  dower.  The 
jurisdiction  upon  this  subject  is  conferred  upon  the  court  as  a  court 
of  general  jurisdiction,  and  must  be  invoked  by  an  independent  action. 
If  the  court,  when  exercising  its  probate  Jurisdiction,  has  no  power 
with  reference  to  dower,  no  order  which  it  may  make  touching  the 
distribution  of  property  during  the  course  of  administration  can,  of 
itself,  affect  the  right  of  dower  in  any  lands  to  which  the  right  has 
attached,  or  any  election  which  the  widow  has  with  reference  to  it. 
She  may  bring  her  action  to  have  her  dower  allotted  to  her,  notwith- 
standing the  order  of  distribution  makes  no  mention  of  her  right. — 
In  re  Dahlman's  Estate,  28  Mont.  379,  72  Pac.  750,  751.  A  circuit  judge 
at  chambers  has  jurisdiction,  in  the  territory  of  Hawaii,  to  admeasure 
dower;  but  he  has  no  such  jurisdiction  if  the  right  of  dower  is  denied, 
even  in  a  case  instituted  by  the  widow  herself. — ^Ahin  v.  Opele,  17 
Haw.  526,  527.  In  a  suit  by  a  widow  to  have  her  dower  declared  and 
admeasured,  in  alleged  partnership  property  held  in  the  name  of  the 
surviving  partner,  if  the  plaintiff  admits  in  her  reply  that  she  has 
received  money  in  settlement,  but  alleges  fraud  by  the  defendant  in 
procuring  this  settlement,  the  fraud,  entitling  her  to  rescind  the  con- 
tract, must  be  proved  before  she  can  proceed  with  her  suit. — Had  ley 
V.  Hadley,  73  Or.  179,  144  Pac.  80.  A  widow  is  entitled  to  dower  in  the 
lands  of  which  her  husband  died  seised,  and  she  may  continue  to 
occupy  these  with  the  children  or  other  heirs;  or  she  may,  without 
having  the  dower  assigned,  receive  one-half  of  the  rents,  issues,  and 
profits  of  the  lands,  so  long  as  the  heirs  and  other  interested  persons 
do  not  object — Martin  v,  Fletcher,  77  Or.  408,  149  Pac  895.  Partner- 
ship real  estate  held  in  the  name  of  one  of  the  partners  is,  as  to  the 
widow  of  a  deceased  partner,  equitable  estate,  of  which  she  is  not 
dowable. — Hadley  v.  Hadley,  73  Or.  179,  144  Pac.  80.  A  widow  is  en- 
titled to  dower  in  the  lands  of  which  her  husband  died  seised,  and 
she  may  continue  to  occupy  these  with  the  children  or  other  heirs;  or 
she  may,  without  having  the  dower  assigned,  receive  one-half  of  the 
rents,  issues,  and  profits  of  the  lands,  so  long  as  the  heirs  and  other 
interested  persons  do  not  object. — Martin  v.  Fletcher,  77  Or.  408,  149 
Pac.  895.  A  widow  has  no  dower  in  an  equitable  estate  in  lands;  and 
a  partnership  Interest  in  lands  held  in  the  name  of  a  surviving  partner 
IS  such  an  interest— Hadley  v.  Hadley,  73  Or.  179,  144  Pac.  80.     A 
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mortgage  by  a  married  man,  on  land  for  which  he  has  not  fully  paid» 
given  to  the  grantor  on  recelTing  the  deed  to  secure  payment  of  the 
unpaid  balance,  is  a  purchase-money  mortgage,  and  the  wife's  dower 
In  the  land  is  subject  to  the  right  of  the  mortgagee. — Temple  y.  Har- 
rington, 90  Or.  295,  176  Pac.  480. 

REFERENCES. 

Power  of  legislature  to  destroy  dower. — See  note  19  L.  R.  A.  256. 
Estimating  value  of  dower  right — See  note  6  L.  R.  A.  521.  Assign- 
ment of  dower.— See  notes  39  Am.  8t.  Rep.  25-39,  79  Am.  Dec  600-604. 

Widow's  right  to  dower  in  real  estate  of  deceased  partner. — See  note 
27  L.  R.  A.  340-364.  Dower  in  homestead;  relative  rights  of  wife  and 
children.— See  note  56  L.  R.  A.  67-69.  Is  a  widow's  dower  right  in 
property  allotted  to  her  as  a  homestead  extinguished,  oic  merely  in 
abeyance.— See  note  10  L.  R.  A.  (N.  S.)  1206, 1207. 

2.  Dower.  Inchoate  right. — Dower  is  merely  an  inchoate  right  which 
may  or  may  not  ripen  into  a  vested  interest  and  a  wife  is  not  required 
to  stand  guard  over  her  husband  and  apprise  those  who  are  about  to 
deal  with  him  of  her  rights.  Neither  is  she  bound  or  even  aftected 
by  his  representations  that  he  is  unmarried  unless  she  knowingly  or 
under  peculiar  circumstances  amounting  to  knowledge,  permits  inno- 
cent persons  to  deal  with  him  while  in  good  faith  believing  that  he 
is  what  he  represents  himself  to  be. — Hilton  v.  Sloan,  87  Utah  369,  108 
Pac.  696.  The  interest  of  a  woman  in  her  husband's  real  estate,  both 
living  at  the  time,  is  inchoate  and  not  vested. — Hamblin  y.  Marchant, 
104  Kan.  689,  180  Pac.  811.  Any  inchoate  right,  in  the  nature  of  dower, 
that  a  woman  may  have  in  property  of  a  partnership,  of  which  her 
husband  is  a  member,  can  not  be  asserted  so  as  to  affect  a  purchase- 
money  mortgage  on  such  property. — ^Wherritt  y,  Davis,  48  Utah  309, 
159  Pac.  534. 

3.  In  trust  property,  etc — If  a  trust  has  been  established  in  property 
standing  in  the  name  of  a  husband,  his  wife  has,  prima  facie,  no  dower; 
she  can  have  it  only  by  showing  a  want  of  notice. — Huffine  v.  Ldncoln, 
52  Mont.  585,  160  Pac.  820.  The  role,  that  a  wife  has  no  dower  in 
trust  property  or  in  estates  lost  by  breach  of  condition,  can  not  be 
avoided  on  the  theory  that  the  dower  right,  coming  to  the.  wife  by 
virtue  of  marriage,  is  an  interest  acquired  by  purchase,  and  therefore 
not  to  be  prejudiced  by  a  trust  of  which  the  wife  had  no  knowledge 
at  the  time  of  the  marriage.-^Hufflne  y.  Lincoln,  62  Mont.  686,  160  Pac. 
820. 

4.  Testamentary  provision  In  lieu  of. — ^In  a  case  where  a  testator 
made  a  provision  for  the  widow  in  lieu  of  dower,  the  widow  will,  under 
the  statute,  be  presumed  to  have  taken  her  dower,  given  by  the  law, 
unless  there  is  evidence  of  some  unequivocal  act  on  her  part  showing 
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an  election  to  take  the  testamentary  provision  instead. — ^Magoon  ▼. 
Kapiolani  Estate,  22  Haw.  510,  514.  The  statutory  right  of  a  widow  to 
elect  to  take,  in  lieu  of  dower,  one-half  the  real  property  her  husband 
died  seised  of^  if  he  has  left  no  descendants,  attaches  to  all  such  prop- 
erty, unless  she  has  relinquished  it  in  legal  form,  one  such  form  being 
her  joining  her  husband  in  a  conveyance  other  than  a  mortgage. — 
Tyler  v.  Tyler,  60  Mont  66,  144  Pac.  1090.  If  a  man  die  Intestate, 
leaving  a  wife  but  no  children  or  descendants  of  children,  the  wife 
may  elect  to  take,  in  lieu  of  dower,  one-half  of  the  real  property, 
held  by  the  deceased  at  his  death  and  remaining  after  the  payment  of 
all  just  debts  and  claims  against  him. — ^Tyler  v.  Tyler,  50  Mont.  66,  144 
Pac.  1090.  The  acts  relied  on  as  constituting  an  election  must  be 
clear,  positive,  and  unequivocal,  evincing  an  intention  to  elect,  and  it 
must  be  done  with  full  information  of  all  the  essential  facts  and  cir- 
cumstances, as  well  as  of  her  legal  rights. — Larned  v.  Larned,  98  Kan. 
328,  168  Pac.  3. 

5.  Widow's  right  prior  to  assign ment — Before  assignment  of  dower 
there  is  no  right  to  an  undivided  one-third  or  any  particular  part — 
Neal  V.  Davis,  63  Or.  423,  101  Pac.  212;  Id.  99  I^ac.  69.  Prior  to  assign- 
ment, the  widow's  right  of  dower  is  not  an  estate  in  the  lands,  but  a 
mere  chose  in  action,  and  is  not  transferable  at  law  to  a  person  not 
vested  with  the  fee;  it  can  not  be  transferred  by  the  widow  to  any 
other  than  the  heir  at  law  or  person  holding  the  legal  title  to  the 
land  under  the  husband,  so  as  to  vest,  in  such  other  person,  a  right 
of  action  therefor,  nor  enable  &im  to  defend  against  ejectment  brought 
by  the  administrator  or  heirs  at  law;  and  such  a  deed  executed  by  her 
before  assignment  of  dower  is  not  admissible  in  evidence  to  estab- 
lish title  or  right  of  possession  in  her  vendee^ — Byrne  v.  Kemals,  55 
Okla.  637,  165  Pac.  587. 

6.  Purchaser's  right  prior  to  assignment — ^A  purchaser  of  the  dower 
interest  of  a  widow  in  the  lands  of  her  deceased  husband,  before  the 
same  has  been  set  ofT  to  her,  can  not  avail  himself  of  such  title  or 
interest  in  an  action  of  ejectment  brought  against  him  by  the  heirs. — 
Byrne  v.  Kemals,  55  Okla.  637,  156  Pac.  587. 

7.  Extinguishment  of  interest. — A  woman  who  has  Joined  her  hus- 
band in  executing  a  deed,  thereby  barring  her  inchoate  right  of  dower, 
has,  after  the  death  of  her  husband,  no  right,  title,  or  interest  in  the 
property  that  she  can  convey. — Robison  v.  Hicks,  76  Or.  19,  146  Pac. 
1099. 

8.  Dower.  Power  to  modify  right — ^Dower  is  a  subject  that  is  en- 
tirely within  the  control  of  the  legislative  power  until  it  becomes  vested 
by  the  death  of  the  husband,  and,  until  vested,  the  legislature  may 
modify,  abrogate,  increase,  or  diminish  it  at  pleasure,  at  least  so  far 
as  it  affects  the  wife.  The  common  law  respecting  dower  remained 
in  force  all  of  the  time  while  Utah  was  a  territory,  and  continued  in 
Corc9  after  it  became  a  state,  except  as  modified  by  statutory  enact- 
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ment  The  common  law  as  to  dower,  in  Utah,  continued  in  force 
from  1887  to  January  1,  1898.— Hilton  t.  Thatcher,  31  Utah  360,  88 
Pac.  20,  21,  22,  23,  24!  The  legislature  has  power  to  change,  enlarge, 
diminish,  or  abolish  the  right  of  a  wife  in  the  property  of  her  husband, 
other  than  the  homestead,  at  any  time  before  that  right  becomes 
vested  by  his  death. — ^Hamblln  y.  Marchant,  104  Kan.  689,  180  Pac.  811. 

9.  Dower.  Law  governing. — ^The  right  of  dower  is  governed  by  the 
law  in  force  at  the  time  of  the  death  of  the  husband,  while  the  mea- 
sure of  the  right  is  determined  by  the  law  in  force  at  the  time  of  the 
husband's  conveyance,  where  the  wife  has  not  relinquished  her  right. — 
Hilton  V.  Thatcher,  81  Utah  360,  88  Pac.  20,  22.  The  widow  takes 
dower  under  the  statute  in  force  at  the  time  of  the  death  of  her 
husband,  and  not  under  that  of  the  date  of  the  entry  of  a  confession 
of  Judgment.  The  assignment  of  dower,  under  a  statute  like  that 
of  Oregon,  must  be  made  according  to  the  statute  in  force  at  the 
time  of  the  death  of  the  husband,  except  as  against  the  existing  rights 
of  third  persons  in  the  lands  of  the  husband,  acquired 'by  deed  or 
mortgage,  in  which  the  wife  did  not  Join,  by  sheriff's  sale  during  the 
life  of  the  husband,  or  by  executory  contract,  in  which  cases  the 
assignment  must  be  under  the  law  in  force  at  the  time  of  such  con- 
veyance, sale,  or  contract,  if,  by  the  later  statute,  the  dower  estate 
is  enlarged  to  the  prejudice  of  such  purchaser;  the  reason  for  the 
exemption  being  that  such  purchaser  has  a  vested  right  by  reason  of 
his  purchase,  and  the  legislature  can  not  enact  a  law  that  will  impair 
the  obligation  of  his  contract — Davidson  y.  Richardson,  50  Or.  323,  126 
Am.  St.  Rep.  788,  17  L.  R.  A.  (N.  S.)  319,  89  Pac.  742,  743,  91  Pac. 
1080.  This  rale  applies  to  Judgment  Hens  obtained  prior  to  the  enact- 
ment enlarging  the  dower  estate.  A  judgment  lien  is  not  a  vested  right 
or  interest  of  a  creditor  in  the  land  until  levy  and  sale.  It  is  only 
an  incident  in  the  remedy  for  the  collection  of  the  debt,  purely 
a  creation  of  statute,  and  not  of  the  contract,  and  consequently  is 
subject  to  the  control  of  the  legislature  to  modify  it  by  increasing 
or  diminishing,  or  to  abolish  it  altogether,  without  violating  the  credi- 
tor's constitutional  guaranty  that  the  obligation  of  his  contract  shall 
not  be  impaired. — Davidson  v.  Richardson,  60  Or.  323,  126  Am.  8t.  Rep. 
738,  17  U  R.  A.  (N.  S.)  319,  89  Pac.  742,  743,  91  Pac.  1080.  If  a 
testator,  having  land  in  states  other  than  that  of  his  domicile,  provide 
for  the  widow's  taking  property  in  such  states  by  way  of  dower,  or 
other  marital  right,  her  taking  is  controlled  by  the  law  of  the  state 
where  the  land  is. — ^Lamed  v.  Lamed,  98  Kan.  328,  331,  168  Paa  8. 

10.  Dower.    Rights  of  dowress. 

(1)  In  Alaska. — Congress  changed  the  law  of  Alaska  relative  to 
dower  by  enacting  the  amendment  of  June  6,  1900,  whereby  a  married 
woman  has  no  inchoate  or  other  dower  Interest  until  her  husband's 
death,  and  then  only  in  the  land  whereof  her  husband  dies  seised  ctf 
an  estate  of  inheritance. — Bechtol  y.  Bechtol,  2  Alaska  897, 
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(2)  In  Arkansas. — Under  the  laws  of  Arkansas*  which  were  in  force 
in  the  Indian  Territory  prior  to  statehood,  a  surviving  widow  is  en- 
titled to  dower  in  the  lands  held  bj  her  husband  for  allotment  at  the 
time,  where  such  lands  are  subsequently  selected  in  allotment  by  an 
administrator. — Powell  v.  Crittenden,  —  Okla.  — ,  156  Pac.  661.  The 
title  of  the  heir  is  subject  to  the  dower  interest  of  his  surviving  widow. 
— ^Byrne  v.  Kemals,  65  Okla.  637,  155  Pac.  587. 

(3)  In  Colorado. — ^There  is  no  right  to  dower  in  the  state  of  Colo- 
rado.—Deutsch  V.  Rohfling,  22  Colo.  App.  543,  126  Pac.  1126. 

(4)  in  Hawaii. — A  widow  is  not  entitled  to  her  dower  out  of  her 
husband's  personal  estate  until  after  payment  of  expenses  of  admin- 
istration.— Notley  V.  Brown,  16  Haw.  575,  577. 

(5)  In  Indian  Territory. — The  United  States  courts  for  Indian  Terri- 
tory, sitting  in  pi^obate,  were,  by  act  of  congress  of  May  2, 1890,  chapter 
182,  26  Stats.  81,  which  extended  to  and  put  tn  force  in  Indian  Terri- 
tory Mansf.  Dig.,  chapter  63  on  "dower,"  vested  with  jurisdiction  to 
allot  dower  in  personalty  belonging  to  estates  in  course  of  adminis- 
tration therein.— Burdett  v.  Burdett,  26  Okla.  416,  35  L.  R.  A.  (N.  S.) 
964,  109  Pac.  922. 

(6)  In  Kansas. — ^In  Kansas,  a  widow  is  not  entitled  to  a  dower  in- 
terest in  lands  conveyed  by  her  husband,  when  she,  at  the  time  of  the 
conveyance,  was  a  non-resident  of  the  state. — Buffington  v.  Grosvenor, 
46  Kan.  730,  13  L.  R.  A.  282,  27  Pac.  137,  140.  In  1879,  a  dowress  sold 
and  released  her  right  of  dower  in  her  deceased  husband's  land  in 
the  state  of  Illinois  to  the  then  owner  of  the  fee;  and  it  was  held 
that,  the  state  having  no  statute  relating  thereto,  the  common-law 
rule  applied,  and  that  the  consideration  received  for  such  release  be- 
came the  absolute  property  of  the  dowress,  and  did  not  remain  a 
share  of  the  decedent's  estate,  of  which  he  had  only  a  life  use. — 
Williams  v.  Merriam,  72  Kan.  312,  83  Pac.  976.  In  Kansas,  where 
technical  dower  has  been  abolished,  the  term  is  still  used  to  designate 
the  interest  which  the  widow  takes  in  the  estate  of  her  husband. — 
LArned  v.  Lamed,  98  Kan.  328,  334,  158  Pac.  3.  The  widow's  right 
to  dower  in  the  state  of  Kansas,  may  be  lost  by  acquiesence,  ratifica- 
tion, consent,  or  estoppel,  and  also  by  the  statute  of  limitations,  which 
begins  to  run  from  the  time  when  the  husband's  grantee  takes  adverse 
possession  of  the  land.— French  v.  Poole,  83  Kan.  281,  111  Pac.  488. 

(7)  In  Montana. — The  Montana  statute  recognizes  the  common-law 
right  of  dower.  At  the  same  time,  it  extends  this  right  to  estates  to 
which  it  did  not  attach  at  the  common  law,  and  enlarges  the  wife's 
right  by  the  election  granted  to  her  under  such  statute.  By  this 
provision  she  has  the  absolute  right  to  take  in  fee,  in  lieu  of  the 
oommon-law  dower,  one-half  of  all  the  real  estate,  subject  to  the  pay- 
ment of  debts  lawfully  due  from  the  estate.  This  estate  falls  to 
her,  not  as  heir,  or  by  will  of  her  husband,  but  by  virtue  of  her 
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marital  right,  and  without  regard  to  the  law  relating  to  the  rights 
of  heirs,  or  to  any  wi^  made  hy  the  husband.  After  the  wife's  right 
has  become  fixed  by  the  death  of  the  husband,  she  can  assert  it, 
despite  the  rights  of  creditors,  heirs,  or  any  other  person  whomsoever. 
It  is  true  that  when  the  fee  to  her  portion  in  lands  has  vested  in  her 
under  the  right  of  succession,  the  dower  right  in  such  property  is 
pro  tanto  merged  in  the  fee;  but  this  in  no  wise  affects  her  right  to 
dower  in  the  residue  of  the  estate.  This  descends  to  the  heirs,  sub- 
ject to  her  rights,  and,  though  she  falls  within  the  class  of  those 
who,  under  the  statute,  are  denominated  "heirs,"  this  does  not  affect 
her  rights  conferred  by  other  statutes  which  have  no  connection  what- 
ever with  the  law  of  succession.  Hence  if  the  husband  dies  intestate, 
leaving  surviving  him  his  widow,  and  one  or  both  of  his  parents,  but 
without  children  or  grandchildren,  the  widow,  although  she  has  par- 
ticipated in  the  distribution  of  her  husband's  estate  as  an  heir,  is 
entitled  to  one-half  of  said  estate,  after  the  payment  of  debts,  under 
the  statute  relating  to  succession,  in  addition  to  her  right  of  dower,  or 
election  in  lieu  thereof.  The  two  rights,  though  conferred  by  statute, 
rest  upon  different  principles,  and  exist  Independently  of  each  other; 
and  the  right  of  election  given  the  widow,  under  the  circumstances 
contemplated  by  statute,  has  no  connection  with  the  right  to  take  as 
heir  one-half  of  the  residue  of  the  estate,  real  and  personal,  after  the 
claims  of  creditors  are  satisfied. — Dahlman  v.  Dahlman,  28  Mont.  373, 
72  Pac.  748,  749,  750.  The  express  provision  of  the  Montana  statute 
is,  that  the  widow  shall  be  endowed  of  the  third  part  of  all  lands 
wherein  her  husband  was  seised  of  an  estate  of  inheritance  at  any 
time  during  the  marriage,  including  equitable  and  all  other  estates 
In  lands  of  whatever  description.  This  provision  is  without  restriction 
or  limitation.  It  attaches  to  all  lands  falling  within  the  description, 
unless  the  wife  shall  have  relinquished  her  right  in  legal  form.  This 
may  be  done  only  by  her  deed  executed  and  duly  acknowledged  in 
conformity  with  the  law,  or  by  the  acceptance  by  her  of  a  devise  or 
bequest  under  the  will  of  her  husband,  or  by  a  Jointure  settled  upon 
her,  with  her  assent,  by  her  husband  before  the  marriage. — Dahlman  v. 
Dahlman,  28  Mont.  373,  72  Pac.  748,  749.  Under  a  statute  which  pro- 
vides that  every  devise  of  land,  or  any  estate  therein,  by  will  shall 
bar  the  widow's  dower  in  land,  etc.,  a  widow,  by  accepting  the  pro- 
visions made  for  her  by  the  will  of  her  deceased  husband,  is  estopped 
and  barred  from  claiming  dower  in  any  real  estate  of  which  her  hus- 
band died  seised,  as  well  as  the  lands  aliened  by  him  alone  in  his 
lifetime.— Spalding  v.  Hershfleld,  16  Mont.  253,  39  Pac.  88,  89,  90. 

(8)  In  Oklahoma.— A  member  of  the  Five  Civilized  Tribes,  prior 
to  the  selection  of  his  allotment,  has  no  devisable  interest  or  title  In 
the  lands  of  such  tribes;  and,  if  he  makes  a  will,  prior  to  allotment, 
and  dies  prior  to  its  selection,  but  the  administrator  does  make  such 
selection,  the  devisee  takes  no  title  to  the  real  estate,  and  the  widow 
of  the  testator,  after  the  will  is  probated,  is  entitled  to  dower. — Powell 
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V.  Crittenden,  57  Okla.  1,  156  Pac.  661.  Tlie  surviving  widow  of  a 
deceased  member  of  the  Choctaw  Tribe  of  Indians,  who  died  before 
selecting  his  allotment,  but  which  was  afterwards  selected  for  him  by 
an  administrator,  is  entitled  to  dower  in  the  lands  so  selected. — Cook 
V.  Childs,  49  Okla.  321,  152  Pac.  88.  The  surviving  widow  of  a  duly 
enrolled  Seminole  citizen  who  died  in  1901,  before  receiving  his  allot- 
ment, is  entitled  to  dower  in  the  lands  thereafter  selected. — Wads- 
worth  V.  Crump  (Okla.),  157  Pac.  713,  716.  Policies  of  insurance  issued 
to  insured  on  his  own  life,  payable  to  himself,  or,  at  his  death  to  his 
"executors,  administrators,  or  assigns,"  where  his  separate  property, 
the  proceeds  of  which,  if  not  otherwise  disposed  of  by  him,  go  to  his 
executors  as  part  of  his  estate,  subject  to  the  widow's  dower,  as  pro- 
vided in  Mansf.  Dig.,  chapter  53,  extended  over  and  in  force  in  Indian 
Territory  at  the  time  of  his  death. — ^Burdett  v.  Burdett,  26  Okla.  416, 
35  L.  R.  A.  (N.  S.)  964,  109  Pac.  922.  The  non-citizen  widow  of  an 
allottee  of  land  of  the  Creek  nation  whose  husband  in  June,  1906,  is 
entitled  to  dower  in  his  estate  and  until  it  is  assigned  to  her  is  en- 
titled to  remain  and  possess  the  home  or  house  of  her  late  husband, 
together  with  the  farm  thereunto  attached,  free  from  all  rent. — ^Haw- 
kins V.  Stevens,  21  Okla.  849»  97  Pac.  567. 

(9)  In  Oregon. — The  administrator  is  entitled  to  the  possession  of 
all  the  property  of  the  deceased,  both  real  and  personal,  for  the  pur- 
poses of  administration;  but  the  county  court  has  power  to  protect 
the  widow's  dower  interest  in  moneys  in  the  hands  of  such  adminis- 
trator.—Butler  V.  Smith,  20  Or.  126,  25  Pac.  381.  Proceedings  for  the 
sale  of  real  property  of  a  deceased  husband  to  pay  his  debts  affect 
his  widow's  rights  of  dower. — Arnold  v.  Smith,  43  Or.  595,  73  Pac. 
336,  337.  A  widow's  absolute  right  to  dower  in  the  lands  of  which 
her  husband  had  been  seised,  although  resting  in  action,  is  liable  in 
equity  for  her  debts,  but  the  creditors  should  have  the  dower  actually 
assigned  before  it  Is  sold  under  execution,  as  the  uncertainty  existing 
before  assignment  would  inevitably  cause  diminution  of  price  which 
would  not  occur  if  the  dower  was  assigned  before  the  sale  took  place. — 
Baer  v.  Ballingall,  37  Or.  416,  61  Pac.  852,  853.  A  wife's  inchoate 
right  of  dower  attaches  to  the  surplus  moneys  realized  from  a  sale 
of  the  husband's  lands  upon  a  decree  of  foreclosure,  and  her  interest 
in  the  funds  will  be  protected  against  the  deceased  husband's  credi- 
tors; but  her  right  can  not  be  litigated  in  an  action  to  recover  the 
funds  in  a  case  to  which  she  is  not  a  party. — ^Butler  v.  Smith,  20  Or. 
126,  25  Pac.  381. 

(10)  In  South  Dakota. — Under  the  laws  of  Illinois  the  surviving  wife 
has  a  dower  Interest  in  the  lands  of  the  deceased  husband;  but  where 
the  husband  made  a  will  devising  to  his  wife  the  life  use  of  certain 
homestead  property  in  Illinois,  and  also  a  money  legacy  payable  so 
long  as  she  remained  unmarried,  which  said  devise  and  legacy  were 
in  lieu  of  dower  In  her  husband's  lands,  and  she  had  not  filed  any 
renunciation  of  the  will,  but  was  sued  by  her  husband  in  South  Dakota 
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to  exclude  her  from  any  right,  title,  or  Interest  to  land,  in  the  state 
last  named,  conveyed  by  deed  from  him  to  her,  she  is  not  estopped  to 
claim  title  under  the  deed,  which  was  in  force  and  effect  prior  to  the 
husband's  death  and  prior  to  the  taking  effect  of  the  will. — Evans  v. 
Heilman,  37  8.  D.  499,  502,  159  N.  W.  55.  If  a  man,  by  agreement 
with  his  wife,  takes  a  deed  of  land  in  their  joint  names,  the  wife's 
half  interest  in  this  land,  on  her  husband's  death,  is  not  a  right  of 
dower  but  one  under  the  deed. — ^Evans  v.  Heilman,  37  S.  D.  499,  503, 159 
N.  W.  55.  A  woman  who,  on  being  sued  for  divorce,  has  managed  to 
have  her  husband  amend  his  complaint  so  as  to  modify  the  charges 
against  her,  and  to  allow  her  to  file  a  cross-complaint  alleging  "mild 
grounds  to  be  agreed  upon  by  counsel,"  and  has  managed  also  to  have 
the  property  questions  settled  according  to  a  complete  scheme  specifi- 
cally set  out,  can  not,  accept  the  property  thereupon  given  her  in 
settlement  and  subsequently,  on  the  ground  of  fraud  and  collusion  in 
respect  to  the  divorce,  claim  dower  rights  in  property  conveyed  by  the 
divorced  husband  to  an  outside  person. — Perry  v.  Troy  Laundry  Co. 
(Or.),  238  Fed.  867. 

(11)  In  Utah. — That  portion  of  a  statute  abolishing  the  estate  of 
dower  and  curtesy  does  not  cut  off  the  widow's  right  to  an  interest 
in  the  lands  of  the  husband,  alienated  by  him  without  his  wife's  con- 
sent prior  to  the  passage  of  such  law,  although  his  death  did  not 
occur  until  many  years  subsequently  to  its  enactment.  The  measure 
of  her  right  in  such  alienated  lands  is  to  be  determined  by  the  law 
in  force  at  the  time  they  were  alienated.— Hilton  v.  Thatcher,  31  Utah 
360,  88  Pac.  20,  22,  24»  26.  The  estates  of  dower  and  curtesy,  as 
such,  were  abrogated  by  statute  In  Utah  In  1898,  but  the  right  itself 
was  continued  In  force  as  an  enlarged  estate  or  interest — ^In  re  Park's 
Estate,  31  Utah  255,  8  L.  R.  A.  (N.  S.)  1101,  87  Pac.  900,  902.  Prior  to 
1898,  the  widow,  upon  the  death  of  her  husband,  was  entitled  to  a 
one-third  part  of  all  lands  of  which  he  was  seised  during  the  marriage, 
and  th'e  extent  of  such  interest  was  a  life  estate;  but,  under  a  statute 
enacted  at  that  time,  she  was,  upon  the  death  of  her  husband,  entitled 
to  one-third  in  value  of  the  lands  so  owned  by  him,  or  in  which  he  had 
an  equitable  estate,  the  same  to  be  set  apart  to  her  in  fee-simple. 
This  was  an  enlargement  of  the  widow's  interest  becoming  effective 
January  1,  1898.  Prior  to  that  time  her  Interest  terminated,  as  at  com- 
mon law,  at  her  death.  Hence  where  lands  were  alienated  by  the 
husband  before  January  1,  1898,  and  while  the  widow  was  entitled 
to  a  life  estate  only,  she  is  not  entitled  to  take  the  value  of  her 
interest  in  the  husband's  lands  out  of  his  estate,  as  authorized  by 
the  act  adopted  on  said  date.  No  doubt  this  might  be  consented  to 
by  all  who  have  an  interest  in  the  estate,  but  It  can  not  be  accorded  as 
a  matter  of  legal  right— In  re  Park's  Estate,  31  Utah  255,  8  L.  R.  A. 
(N.  S.)  1101,  87  Pac.  900,  902,  903.  The  dower  rights  of  a  wife  can  not 
be  affected  by  an  attempted  sale  by  her  husband  without  her  consent, 
where  the  purchaser  knows  that  the  vendor  Is  a  married  man.    The 
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purchaser  buys  with  full  knowledge  of  both  the  interest  fixed  by  law 
and  of  his  vendor's  legal  status.  He  knows  that  he  can  not  obtain 
the  Interest  of  a  wife  without  her  consent;  that  such  interest  is  con- 
tingent only  during  the  life  of  her  husband;  and  that,  upon  his  death, 
it  immediately  vests  in  her  as  a  fee-simple  estate. — Free  v.  Little,  31 
Utah  449,  88  Pac.  407,  411.  The  act  of  congress  endows  the  widow, 
in  Utah,  with  a  one-third  part  of  all  lands  whereof  the  husband  was. 
seised;  consequently  the  widow  should  have  a  dower  interest,  a  life 
estate,  to  the  extent  of  cme-third  of  all  the  real  estate  whereof  the 
husband  died  seised,  and  she  is  further  entitled  to  her  rights  under 
the  law  of  succession. — ^Knudsen  v.  Hannberg,  8  Utah  203,  30  Pac. 
749,  752.  The  homestead  right  does  not  attach  in  favor  of  the  widow 
or  children,  unless  the  estate  is  insolvent  and  in  debt,  or  is  below 
the  homestead  allowance  in  value,  and  if  it  is  not,  it  goes  to  the 
heirs  at  once,  under  the  law  of  succession,  subject  to  the  widow*s 
right  of  dower.— Knudsen  v.  Hannberg,  8  Utah  203,  30  Pac.  749,  762. 
A  marital  separation  by  mutual  agreement,  even  if  followed  by  adultery, 
was  not  sufficient  to  disendow  the  wife,  under  13  Ejdward  I,  until  the 
husband,  by  offering  to  take  her  back,  had  withdrawn  from  the  con- 
tract of  separation,  and  the  wife  had  thereupon  refused  such  offer. — 
Norton  v.  Tufts,  19  Utah  470,  57  Pac.  409.  A  widow  may,  by  mere 
silence,  estop  herself  in  pais  from  claiming  dower  in  her  husband's 
estate.  But  where  a  concealment  by  silence  is  relied  upon  for  estoppel, 
the  parties  against  whom  estoppel  is  claimed  must  have  knowledge  of 
the  facts  and  of  the  action  about  to  be  taken. — ^Norton  v.  Tufts,  19  Utah 
470,  57  Pac.  409.  The  law  favors  the  dower  right,  and  is  tenacious  in 
protecting  the  wife's  right  in  her  husband's  estate,  and  the  doctrine 
seems  established  in  the  United  States,  at  least,  that  the  mere  claim 
of  bona  fide  or  innocent  purchasers  for  value  is  not  ordinarily  avail- 
able as  against  a  widow's  claim  of  dower. — ^Hilton  v.  Sloan,  37  Utah 
359,  108  Pac.  689,  696. 

11.  Curtesy. 

(1)  In  general. — Before  the  statehood  of  Oklahoma,  while  the  law 
of  Arkansas  was  in  force  there,  the  rights  of  curtesy  existed  In  the 
Indian  Territory. — Miles  v.  Miles  (Okla.),  175  Pac.  222.  A  deed  exe- 
cuted by  a  husband,  who  succeeded  by  curtesy  to  the  possession  of  his 
wife's  allotment  on  her  death,  he  being  a  full-blood  Indian,  was  not 
valid  until  approved  by  the  Secretary  of  the  Interior. — Zimmerman  v. 
Holmes,  59  Okla.  253,  159  Pac.  303.  Right  of  the  husband  of  a  Choctaw 
Indian  woman  to  a  life  estate  by  curtesy  in  lands  selected  by  his  wife 
and  patented  to  her  after  death. — ^Bridges  v.  Wright,  56  Okla.  10,  155 
Pac.  883.  The  surviving  husband  of  a  deceased  fuU-blood  Mississippi 
Choctaw  Indian  woman,  who  was  duly  enrolled,  but  who  died  before 
receiving  patent  to  her  allotment  is  entitled  to  curtesy  in  said  lands, 
under  the  facts  stated  in  the  opinion. — ^Morris  v.  0weeney  (Okla.),  155 
Pac.  537.  Under  the  facts  stated  in  the  opinion  of  this  case,  the  sur- 
viving husband  of  a  deceased  fuU-blood  Mississippi  Choctaw  Indian 
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woman,  who  was  duly  enrolled  but  who  died  before  reoelrlng  patent 
to  her  allotment,  was  entitled  to  curtesy  in  the  land. — Morris  y. 
Sweeney,  63  Okla.  168,  156  Pac.  687.  A  husband,  surylying  his  wife, 
is  not  barred  from  curtesy  as  the  result  of  baying  executed  a  quit- 
claim deed  of  the  property  to  his  wife  during  her  lifetime,  proyided 
the  instrument  was  an  ordinary  deed  of  conyeyance,  containing  no 
clause  barring  his  rights,  and  there  is  no  testimony  offered  to  prove 
that  it  was  so  made  on  any  agreement  for  the  separation  of  their 
property,  or  in  anticipation  of  a  separation  between  themselyes  or  of 
a  diyorce.—In  re  McCarty's  Estate,  3  Alaska  242,  263.  The  husband's 
estate  by  curtesy  has  no  existence  or  recognition  in  the  state  of  Colo- 
rado.—Deutsch  y.  Rohfling,  22  Colo.  App.  643,  126  Pac.  1126.  When  a 
testatrix  in  Colorado  wills  away  from  her  husband  more  than  one- 
half  of  her  estate  and  the  husband  does  not  in  writing  consent  to  the 
will,  the  testatrix  dies  intestate  as  to  one-half  of  her  estate  and  the 
devises  and  legacies  mentioned  in  her  will  must  abate  to  the  extent 
of  one-half  and  the  husband's  children  are  entitled  to  one-half  of  the 
estate  of  the  testatrix.— Wolfe  v.  Mueller,  46  Colo.  386,  104  Pac.  487, 
489.  A  woman,  by  contracting  to  sell  land  situate  in  Kansas,  in  which 
land  her  husband  has  at  the  time  an  inchoate  right  of  curtesy,  does 
not,  unless  her  husband  joins  in  the  contract,  execute  an  instrument 
that  can  be  specifically  enforced  against  him,  after  her  death,  as  to 
his  interest  in  the  property. — ^Abbott  v.  Underwood  (Kan.),  216  Fed. 
336,  838,  182  C.  C.  A.  479.  Notwithstanding  the  provisions  of  the  con- 
stitution and  laws  of  the  state  of  Oregon  it*would  seem  that  in  that 
state  a  husband  is  still  entitled  to  an  estate  by  the  curtesy  in  his 
wife's  real  estate.— Runyan  v.  Winstock,  66  Or.  202,  104  Pac.  418. 

(2)  Curtesy.  Relinquishment. — ^When  a  husband  or  wife  owns  prop- 
erty In  his  or  her  own  right,  any  inchoate  right  the  other  may  have 
therein,  such  as  tenant  by  the  curtesy  or  by  dower,  can  not  be  the 
subject  of  a  valid  contract  between  them.  Hence  a  husband  and  his 
wife  can  not  enter  into  a  valid  contract  or  agreement  at  the  time  a 
will  executed  by  the  wife  is  made,  for  the  relinquishment  or  surrender 
of  his  curtesy  interest  in  her  property,  and  clothe  her  with  power 
and  authority  to  dispose  of  her  property  by  will  free  from  his  cur- 
tesy interest— McCrary  t.  Biggers,  46  Or.  466,  114  Am.  St.  Rep.  882, 
81  Pac.  866,  867. 

(3)  Same.  Right  to  aselgn.— A  husband  holding  his  life  estate  in 
his  deceased  wife's  lands  as  tenant  by  curtesy,  may  assign  the  same, 
to  the  exclusion  of  a  child,  claiming  the  property  as  a  homestead. — 
Miles  v.  Miles  (Okla.),  176  Pac.  222. 

(4)  Curtesy  consummate. — The  law  of  Arkansas  in  relation  to  cur- 
tesy prevailed  In  the  Indian  Territory  prior  to  its  admission  as  a 
state  under  the  name  Oklahoma;  it  continues  to  prevail  here,  so  that 
on  the  death  of  the  wife,  all  other  requisites  existing,  the  husband 
becomes  vested  with  a  freehold  estate  known  as  curtesy  consummate. — 
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Miles  T.  Miles  (Okla.)>  176  Pac.  222.  tJnder  curtesy  consummate,  as 
it  existed  in  the  state  of  Arkansas,  whatever  Interest  the  husband  ao* 
quired  in  the  lands  of  his  wife  by  marriage  could  be  swept  away  by 
her  subsequent  conveyance  or  devise  of  them. — ^Johnson  v.  Simpson,  40 
Okla.  413,  189  Pac.  129;  Irving  v.  Diamond,  40  Okla.  488,  139  Pac.  515; 
Pierce  v.  Ellis,  51  Okla.  710,  152  Pac.  340.  Upon  the  passage  and  ap- 
proval of  tile  act  of  congress  of  May  2,  1890,  chap.  182,  26  Stats.  94 
which  extended  over  and  put  in  force  in  the  Indian  Territory  the  com- 
mon law  of  England  as  adopted  by  the  state  of  Arkansas,  with  the 
proviso  excepting  Indians  and  their  estates,  an  act  of  June  7,  1897, 
chap.  3,  30  Stats.  83,  which  provided  that  such  laws  should  apply  to 
all  persons  of  the  Indian  Territory,  irrespective  of  race,  and  by  the 
Curtis  act  of  June  28,  1898,  chap.  517,  30  Stats.  495,  which  provided 
that  the  laws  of  Indian  tribes  should  no  longer  be  enforced,  title  by 
curtesy  consummate,  as  it  existed  in  the  state  of  Arkansas,  attached 
in  favor  of  the  husband  to  all  lands  of  which  the  wife  became  seized 
during  coverture.— Johnson  v.  Simpson,  40  Okla.  413t  189  Paa  129; 
Irving  v«  Diamond,  40  Okla.  488,  189  Pao.  515. 
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